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PREFACE. 


Perhaps  no  other  branch  of  the  law  more  forcibly  illustrates  the 
constant  and  steady  growth  of  remedial  jurisprudence,  and  its 
adaptation  to  the  ever  changing  conditions  of  business  institutions 
and  methods  than  that  of  receivership.  The  crowning  feature  of 
equity  jurisprudence,  in  general,  is  its  power  under  all  circum- 
stances of  meteing  out  even  and  exact  justice  ex  foro  conscienticB 
to  all  parties  in  interest,  untrammeled  by  legal  forms  and  distinc- 
tions. It  draws  to  itself  all  parties  and  interests,  and  gives  to  each 
protection  pendente  lite,  adjudicates  and  determines  their  equitable 
rights  and  enforces  them  to  the  extent  of  the  property  or  fund 
snbject  to  distribution.  The  basic  principle  in  the  law  of  receiver- 
ship is  in  the  power  of  the  chancellor,  though  a  receiver,  to  seize 
property,  the  subject-matter  of  litigation,  preserve  it  pending  suit, 
and  finally  distribute  the  same,  or  the  proceeds,  according  to  the 
equitable  rights  of  the  parties  concerned.  As  it  is  the  inefficiency 
of  the  common  law  remedies  that  affords  a  field  for  the  exercise  of 
chancery  jurisdiction,  so  the  latter  is  rendered  more  efficient,  com- 
prehensive and  expeditious  by  the  aid  of  the  law  of  receivership. 
It  has  been  said  that  receivership  is  of  recent  origin,  but  it  is  more 
correct  to  say  that  its  extended  application  is  comparatively  recent. 
The  great  increase  in  recent  years  in  the  number  of  private  corpor- 
ations, caused  by  the  advantages  of  concentrated  capital,  has  been 
instrumental  in  largely  extending  the  law  of  receivership.  This 
growth  has  been  augmented  by  the  difficulties  encountered  by  the 
courts  through  the  ordinary  avenues  and  instrumentalities  in 
affording  adequate  relief  under  the  varied  and  conflicting  interests 
involved.  The  difficulties  thus  encountered  developed  the  law  of 
corporate  receivership,  and  its  extension  in  this  direction  has  had  :i 
stimulating  effect  in  its  application  to  other  equitable  proceedings, 
sach  as  creditor's  actions,  partnership  dissolutions  and  mortgage 
foreclosures. 

It  has  been  the  purpose  of  the  writer  to  indicate  as  carefully, 
briefly  and  consisely  as  possible  the  scope  of  the  law  of  receivership 
as  it  now  exists,  in  its  application  to  the  several  proceedings  in 
which  it  has  been  employed.  At  the  same  time  it  has  been  deemed 
of  equal  importance  to  indicate,  in  the  same  manner,  the  limita- 
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tions  and  restrictions  courts  have  deemed  necessary  to  impose  upoa 
the  exercise  of  jurisdiction  in  this  regard. 

An  earnest  effort  has  been  made  to  discover  and  state  the  under- 
lying principles  by  which  the  courts  have  been  governed  in  estab- 
lishing any  given  proposition  or  doctrine,  in  the  belief  that  the  mere 
abstract  statement  of  the  law  upon  any  subject  is  more  effective  and 
of  greater  utility  to  the  court  and  practitioner  if  in  the  same  con- 
nection may  be  seen  the  principles  upon  which  a  decision  is  based, 
and  the  leading  facts  upon  which  it  is  made.  But  for  this  the 
notes  herein  would  seem  out  of  proportion. 

It  is  a  fruitless  task,  in  some  cases,  to  attempt  to  reconcile  con- 
flicting decisions,  but  generally  a  careful  examination  will  show 
differentiating  facts  and  circumstances  in  the  cases  or  lines  of  cases, 
and  this  results  in  the  establishment  of  general  rules  and  exceptions 
which  have  been  followed  out  herein  as  carefully  as  possible. 
Equitable  principles  are  seldom  matters  of  dispute,  but  the  applica- 
tion of  those  principles  to  the  varying  facts  and  circumstances 
arising  in  litigation  taxes  courts  and  lawyers  to  the  utmost. 

If  we  have  not  been  mistaken  the  profession  demands  in  a  text- 
book not  only  the  carrying  out  of  the  principles  above  indicated, 
but  also  insists  upon  a  reference  to  all  the  decided  cases.  It  may 
be  that  the  case  requires,  and  the  time  at  the  lawyer's  disposal 
justifies,  a  personal  examination  of  all  the  adjudged  cases  upon  the 
questions  involved. 

Having  prepared  this  work  along  the  lines  thus  indicated,  the 
author  trusts  it  may  meet  the  requirements  of  the  profession. 

J.  W.  S. 

Chicago,  Feb.  15,  1897. 
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RECEIVERSHIPS. 


OHAPTEE  L 

GENERAL  NATURE  AND  FEATURES  OF  THE  LAW. 


§L  Origin  of  the  law;  its  growth. 

§  2.  I0  ancillary  and  provisional. 

§8.  Receiver  defined;  liquidators. 

§4.  Generally,   in    what   cases   ap- 
pointed. 

(a)  Where  parties  entitled  to  cut- 

tody  are  Incompetent 
(i)  Over  infants'  estates, 
(f)  Over  lunatics'  estates. 
{S)  Over  decedents'  estates. 

(b)  Where  parties  entitled  to  cus- 

tody are  competent,  but  are 
otherwise  disqualified. 

(JO  Over  copartnership  property. 

{g)  Over  property  of  tenants  in 
common. 

($)  Over   property  claimed   by 

different  persons. 

(c)  Where  parties  in  custody  are 

violating  fiduciary  duties  and 
trust  relationships. 
(1)  Over  trust   or   quati    trust 

property, 
(i)  Executors   and    administra- 
tors. 
(S)  Mortgagors  in  possession. 

(4)  Judgment  debtors. 

(5)  Vendees  in  possession. 

(6)  Fraudulent  purchasers. 

(7)  Annuities. 

ifi)  Life  tenants  in  possession. 
(9)  Corporate  officers. 


(Iff)  Assignees  in  bankruptcy  and 
insolvency, 
(d)  Where  the  ordinary  process  is 
insufficient. 
(1)  Creditors'  suits,  supplement- 
ary proceedings, 
(f)  Separate  estates  of  married 

women. 
(S)  Statutory     proceedings     to 
wind  up  corporations, 
g  6.  Rules  governing  the  appointment 

(a)  Appointment  rests  in  the  sound 

discretion  of  the  court. 

(b)  Must  be  reasonable  possibility 

of  plaintiff's  recovery. 

(c)  Must  be  a  necessity  of  preserv- 

ing property. 

(d)  Defendant  must  be  heard  or 

have  an  opportunity. 
(!)  Exception;  Final  relief. 


(S) 


{4) 


tt 


u 


it 


Where  all  parties 
before  court. 

Where  defendant 
absconded. 

Where   imminent 


danger  of  loss. 
§  6.  Functions  of  receiver. 

(a)  Source  of  power;  nature  and 

extent 

(b)  Trustee  for  all  parties ;  respon- 

sibility. 

(c)  Care  and  custody  of  property. 
%1.  Effect  of  appointment 


REOEIVERSHIPa 


(a)  Places  property  in  mutodia 

legis. 

(b)  Receiver  not  permitted  to  be 

sued. ' 

(c)  Determines  no  rights,  and  af- 

fects no  liens, 
g  8.  Kinds  of  receivers. 
%  9.  At  what  stage  appointed. 

(a)  There  must  be  a  suit  pending. 

(b)  Before  answer,  when. 


(c)  After  decree  and  sale,  when.. 

(d)  After  appeal,  whei). 

g  10.  Application  for;  allegations;wha 
appointed. 

(a)  By  whom  application  made. 

(b)  Exercise  of  care  by  the  courts. 

(c)  Allegations,  averments. 

(d)  Receiver  must  be  disinterested. 

(e)  Subsequent    receivers,  ancil- 

lary. 


§  1.    Origin  of  the  law ;  its  growth. 

The  law  of  receiverships,  like  all  other  branches  of  remedial 
jarisprudence,  is  a  growth,  an  evolution,  and,  in  its  application^ 
has  for  its  purpose  the  protection  and  preservation  of  the  prop- 
erty which  forms  the  subject-matter  of  the  litigation,  until  the 
final  adjudication  of  the  rights  of  the  parties  litigant.  In  its 
original  exercise  the  appointment  of  a  receiver  was  purely  an 
incidental  power  of  the  court  of  chancery,  put  into  operation  as 
part  and  parcel  of  the  great  body  of  equitable  jurisprudence,  in- 
tended to  secure  justice  by  more  complete  and  adequate  reme- 
dies where  the  strict  and  nnelastic  rules  and  practice  prevailing 
in  the  common  law  courts  were  insufficient.* 

This  branch  of  the  law,  however,  has  grown  along  with  the 
other  branches  of  equitable  jurisdiction  and  has  been  extended 
and  brought  into  exercise  in  nearly  every  species  of  chancery 
proceeding,  as  well  as  in  many  common  law  actions.  Perhaps 
no  other  branch  of  jurisprudence  more  fitly  represents  the  grad- 


>  Chancellor  Bland  in  1826  says:  '*  It 
is  a  power  of  the  court  of  chancery  of 
England  which  appears  to  have  been 
frequently  called  into  action  during 
more  than  a  century  past  All  the 
leading  principles  in  relation  to  it  were 
well  established  there  long  before  our 
revolution;  and  it  was  then,  and  has 
ever  since  been  considered,  there  and 
here,  as  a  power  of  as  great  utility  as 
any  which  belongs  to  a  court  of  chan- 
cery. And  that  it  is  so  will  appear 
very  evident  from  a  review  of  the  na- 
ture and  the  variety  of  the  exigencies 
in  which  it  has  been  called  into  action. 


either  to  prevent  fraud,  to  save  the  sub- 
ject of  litigation  from  material  injury, 
or  to  rescue  it  from  inevitable  destruc- 
tion." WiUiamwn  v.  WiUon,  1  Bland, 
Ch.  418.  Bee  also  Mj/ers  v.  BsteU,  48 
Miss.  401;  BeverUy  v.  Brooke,  4  Gratt. 
187  (208).  Vice  Chancellor  Gi fTard,  in 
HopkiTis  V.  Woreenter  A  B,  Canal  Co.  lu 
R.  6  £q.  437, 447,  says  in  regard  to  the 
appointment  of  receivers:  **That  is 
one  of  the  oldest  remedies  in  this 
court,'*  and  is  a  remedy  which  a  court 
of  chancery  will  always  grant  ex  deitk^ 
jtutlUia,  upon  a  proper  showing. 


GENERA.L  NATURE  AND  FEATURES  OP  THE  LAW.     3 

nal  ^owth  and  adaptation  of  equitable  principles  to  the  ever 
changing  conditions  of  social  progress  and  civil  and  commercial 
advancement. 

Especially  has  the  law  of  receiverships  been  put  into  operation 
and  its  efficient  remedial  action  beeii  fully  demonstrated  in  the 
winding  up  of  corporations  and  the  administration  of  their  assets. 
By  several  acts  of  Parliament,  in  England,  and  statutory  enact- 
ments in  nearly  all  of  the  states  in  this  country  the  original  law 
of  receiverships  as  administered  in  the  courts  of  chancery,  and 
those  exercising  chancery  powers,  has  been  enlarged  in  its  scope 
and  extended  in  its  application  to  many  subjects  not  theretofore 
embraced  in  its  exercise,  and  the  powers,  duties,  and  liabilities  of 
the  receiver  have  been  largely  increased.  Much  of  this  legisla- 
tion, however,  has  been  but  placing  in  statutory  form  the  princi- 
ples of  equity  jurisdiction  and  practice  existing  long  prior  thereto. 

§  2.    Is  ancillary  and  proyisional. 

The  law  of  receiverships  is  peculiar  in  its  nature  in  that  it  be- 
longs to  that  class  of  remedies  which  are  wholly  ancillary  or  pro- 
visional, and  the  appointment  of  a  receiver  does  not  affect,  either 
directly  or  indirectly,  the  nature  of  any  primary  right  but  is 
simply  a  means  by  which  primary  rights  may  be  more  efficiently 
preserved,  protected,  and  enforced  in  judicial  proceedings.  It 
adjudicates  and  determines  the  rights  of  no  party  to  the  proceed- 
ing and  grants  no  final  relief  directly  or  indirectly.*  In  this  re- 
spect its  effects  are  analogous  to  the  law  in  relation  to  injunction 
and  interpleader,  and  sometimes,  as  will  be  seen,  an  injunction 
will  afford  an  adequate  remedy  without  interfering  with  the  pos- 
session of  the  property.  It  leaves  the  parties  as  they  have  placed 
themselves,  as  determined  by  the  final  judgment  or  decree  of  the 
court. 

§3.    Receiyer  defined;  liquidators. 

A  receiver  may  be  defined  as  a  person  appointed  by  the  court, 
as  a  qtcasi  officor  or  representative  of  the  court,  and  therefore 
occupying  a  disinterested  position  as  between  the  parties,  whose 
function  it  is  to  hold,  manage,  control,  and  deal  with  the  property 

'Pom.  Eq.  Jur.  gg  171,  1819,  1830; 
MiUer  ▼.  Bowles,  68  ^.  T.  258. 
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which  is  the  subject-matter  of,  or  involved  in  the  litigation;  in 
case  there  is  no  person  entitled  competent  to  thus  hold  it;  or, 
where  two  or  more  litigants  are  equally  entitled,  but  it  is  not 
just  and  proper,  under  existing  circumstances,  that  either  of 
them  should  retain  it  under  his  control;  or  where  a  person  is 
legally  entitled  to  the  possession,  but  there  is  danger  of  his  mis- 
applying or  misusing  it;  or,  under  some  particular  circumstances, 
in  suits  to  foreclose  mortgages.*  A  receiver  is  an  indifferent 
person  between  the  parties  to  a  cause,  appointed  by  the  court  to 
receive  and  preserve  the  property  or  fund  in  litigation  pendente 
lite,  when  it  does  not  seem  reasonable  to  the  coui*t  that  either 
party  should  hold  it.* 

Under  the  provisions  of  section  92,  chapter  89  of  the  Compa- 
nies act  of  1862  provision  is  made  in  England  for  the  appoint- 
ment of  a  liquidator  or  liquidators,  for  the  purpose  of  the  wind- 
ing up  of  companies  and  associations  thereunder:  (1)  When  the 
company  has  passed  a  resolution  requiring  the  company  to  be 
wound  up ;  (2)  when  the  company  does  not  commence  its  busi- 
ness within  a  year  from  its  incorporation,  or  suspends  its  business 
for  a  whole  year ;  (3)  when  its  members  are  reduced  in  number 
to  less  than  seven ;  (4)  when  the  company  is  unable  to  pay  its 
debts ;  (5)  whenever  the  court  is  of  the  opinion  that  it  is  just 
and  equitable  that  the  company  should  be  wound  up.  The  pow- 
ers of  the  oflScial  liquidator  under  the  above  act  are :  (a)  To  bring 
or  defend  any  action,  suit,  or  prosecution,  or  other  legal  proceed- 
ing, civil  or  criminal,  in  the  name  and  on  behalf  of  the  company; 
(b)  to  carry  on  the  business  of  the  company  so  far  as  may  be 
necessary  for  the  beneficial  winding  up  of  the  same ;  (c)  power 
to  sell  the  company's  assets  and  ejects ;  (d)  to  do  all  acts  and  to 
execute  in  behalf  of  the  company  all  deeds,  receipts,  and  other 
documents,  and  if  necessary  to  use  the  company's  seal ;  (e)  and, 
generally,  to  do  and  perform  aU  other  acts  and  things  that  may  be 

iPom.  £q.  Jur.  §  1330;  Eerr,  Re-  eriey  y.  Brooke,  4  Gratt.  208;  LotUmer 

ceivere,  p.  2.  ▼.  Lord,  4  E.  D.  Bmithp  188;  Libbp  v. 

^High,  Receivers,  8d  ed.  §  1;  Booth  Bosekrans,li6BtLrh.2&Z;  Watersy.  Car- 

V.  Clark,  68  U.  S.  (17  How.)  831,  15  ro/i.O  Yerg.  (Tenn.)  102;  Bew^uUnfr, 

L.  ed.  167;  Hunter  v.  Peaks,  74  Me.  Dickinson,  21  How.  Pr.  275;  Harman 

868;  Gluck  <&  Becker  Receivers,  §  1 ;  v.  McMullin,  85  Va.  187;  Davie  v.  Duka 

Ex  parte   Jap,   L.    R.    9    Ch.    183;  of  Marlborough,  2  Swanst.  125. 
Baker   v.  Backus,    32  111.   79;    Be^ 
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necessary  for  winding  np  the  affairs  of  the  company  and  distrib- 
uting its  assets.'  It  is  also  provided  by  the  act  (§  96)  that  the 
liquidator  may  exercise  the  above  enumerated  powers  withoat 
the  sanctipn  or  intervention  of  the  court  where  the  order  for  his 
appointment  so  provides.  While  it  is  true  that  the  appointment  of 
a  liquidator,  under  the  provisions  of  the  above  act,  does  not  abol- 
ish the  office  of  a  receiver,  and  under  peculiar  circumstances  receiv- 
ers are  still  appointed  by  tlie  courts,  yet  so  far  as  corporations  and 
associations  embraced  in  the  act  are  concerned,  the  official  liqui- 
dator, with  largely  increased  powers  and  duties,  has  superceded 
the  receiver  in  England,  but  the  functions  of  his  office  are  such, 
and  the  decisions  of  the  courts  relating  thereto  so  highly  instruct- 
ive and  important,  that  they  may  be  regarded  and  are  treated 
herein  as  contributions  to  the  general  and  gi'owing  body  of  the 
law  of  receiverships.  Under  the  Winding-up  Act  of  1890,  after 
an  order  has  been  made  for  winding  up  the  company,  the  court 
has  no  power  to  appoint  a  provisional  liquidator  other  than  the 
official  receiver."  As  to  the  general  power  to  appoint  receivers, 
see  Judicature  Act  of  1873. 

In  this  country  by  the  codes  of  civil  procedure,  and  amenda- 
tory statutes  in  states  not  adopting  the  code  practice,  the  func- 
tions, powers,  and  duties  of  the  receiver  have  been  greatly  in- 
creased and  extended,  and  especially  so  in  their  application  to 
corporations,  and  the  administration  of  their  affairs  in  cases  of 
insolvency,  breach  of  corporate  powers  and  duties,  and  the  more 
effectual  and  speedy  collection  and  distribution  of  assets.* 


» Ch.  89,  Vol.  XIV.  Rev.  Stat,  p. 
S02  (25  &  36  Victoria  to  28  &  29  Vic- 
toria, A.  D.  1862-186C). 

*Re  North  Wale$  Gunpowder  Co, 
[1892]  2  Q.  B.  220 ;  under  the  Judicature 
Act  of  1878,  g  25,  cl.  8,  the  court  has 
most  ample  power  in  the  appointment 
of  receivers,  and  may  do  so  whenever 
It  is  Just  or  convenient,  or  as  construed 
by  Uie  court,  just  and  convenient. 
North  London  Bailtcay  v.  Oroat 
Northern,  BaUteay  L.  B.  11  Q.  B. 
Div.  89. 

'The  statutory  provisions  of  the 
several  states  applicable  to  the  main 


features   of    this   subject  are  noted 
In    this    connection    for    reference 
merely. 
Alabama:  Code,  §  1686. 
Arkansas:  Gantt's    Dig.    of   Stat. 

(1874)  §§  4809,  4810;  Sandell  & 

Hill,  Dig.  of  Stat.  §  5964. 
California:  Code  Civ.  Proc.  §§  564, 

565,  566. 
Colorado:  King's  Code  Civ.  Proc. 

(1880)  §  188;  MiUs'  Ann.  Code, 

gl68. 
Connecticut:  €kn.  Stat.  g§  1818, 

1819,   1320,   1821,   1822.   1942, 

1852,  2828. 
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§  4.  Generally^  in  what  cases  appointed. 

Independent  of  statatory  provisions,  a  court  of  eqnity,  or  a 
common  law  court  exercising  equity  powers,  will  appoint  a  re- 
ceiver in  four  different  classes  of  cases. 


Delaware:  Laws,  pp.  686,  715,  718. 
Florida:    Code   Civ.   Proc.    (1870) 

%  192;  Rey.  Stat.  g§  1211, 2107, 

2154,  2157,  2192. 
Georgia:  Code  (1882)  §§  8098,  8149, 

274,  1486.  8149a,  8216. 
Idaho:  Rev.  Stat.  §g  4829,  2479. 
UlinoiB:  Hurd's  Stat.  1895,  chap.  82, 

§25;  chap.  78,  §15. 
Indiana:  2  Davis'  Rev.  (1876)  §  199; 

Rev.  Stat.  1894  (Burns),  §§1286, 

8485-8489.    4867-4870,    4954, 

8125-8127. 
Iowa:  2  Miller's  Rev.  Code  (1880), 

§  2903;  McClain's  Ann.  Code, 

§§  4113-4115.  4188,  4279,  4870, 

1817,  457.  2585. 
Kansas:    Dassler's    Comp.    Laws 

(1881),  §  254;  Gen.  Stat.  §§  4590; 

4591,  4849,  888. 
Kentucky:   Bullitt's   Code   (1876), 

§§   298.  299;    Carroll's  Code, 

298,  218,  802. 
Maine:  Rev.  Stat.  p.  406,  §g  46-48; 

423,  8  71;  482,  §121;  455,  §  67; 

457,  §  76;  458,  §  88;  478.  §§  47- 

49;  Statutes,  1885- 1895.  818.§  5. 
Maryland:  Pub.  Gen.  Law,  889-891, 

§§  268-275. 
Massachusetto:  Pub.  Stat.  569,  §  42; 

Stat.  1888,  chap.  228;  Stat.  1882, 

chap.  22;  Pub.  Stat.  687,  837; 

Supp.Pub.  Stat.  1882-1888,180, 

293,  518. 187,  648,  15,  124,  125. 
Michigan:    Howell's    Ann.     Stat 

§§  4263.  4293.  4323.  6624.  7936, 

8064,   8065,   8067,   8111,   8112, 

8168.   8386.   8634.   8744.   8746, 

8748.     8749(;.     Supp.     4323**, 

432dA«,  32510. 
Minnesota:    Stat.    §§    6212.    3432. 

8434,   8435.   4241.   4246.   4810. 

6492,5897, 5899, 5906, 6972.6238. 


Missouri:  Rev.  Stat  (1879)  §§  8116, 

8660. 
Mississippi:    Ann.   Code,  §g  119, 

574-582.  681. 
Montana:  C.  C.  &  Stat.  Civ.  Code, 

§§  727.  880,   882;    Code  Civ. 

Proc.  §§  950-956,  2251. 
Nebraska:  Comp.  SUt  1224.  1169, 

1179.  121. 
Nevada:  Gen.  Stat  §§  2997,  8168. 
New  Jersey:  Rev.  of  N.  J.   187, 

§§  60-62;  121,  §  92;  189.  §  72; 

1281.  §1;  188,  §61;  189.  §72; 

894,  §  26;  1848.  §§  4,  5;  948, 

§  160:  196,  §  106;  Supp.  915, 

§§  11-16. 
New  York:  Bliss'  Ann.  Code.  996- 

1002,    1014t1027.    2815-2822, 

2381,  2745-2760. 
North  Dakota:  Rev.  Code,  §§  6302, 

6408,  6765,  6770,  6779,  6780, 

6568-5570. 
North  Carolina:  Code  Civ.  Proc. 

197,  290;  Code,  vol.  1,  §§  879, 

668.  494. 
Ohio:    Rev.   Stat  §§  6587,  6539, 

7609,  7601,  8248.  6670,  6656, 

6706,  6484.  8416. 
Oklahoma:    Stat    Tf    4101-4106, 

4144-4160;  §§  266-272. 
Oregon:  Hill's  Ann.  L.  694,  695n, 

696n,  69771.  698n.  699. 
Pennsylvania:    Brightley's    P.    D. 

427,  118;  1776,  §  23. 
Rhode  Island:  Qen.  L.  694-699. 
South  Carolina:  Gen.  SUt  &  Civ. 

Code;  Code  Civ.  Proc.  §§  265, 

818. 
Tennessee:    Code,   §§  4518.   4716, 

8716,  4162.  4616,  2735. 
Texas:  Sayles'Tex.  Civ.  Stat.* vol.  1, 

art.  1461-1469,  1470,  1470t 
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(a)  Where  pabties  entitled  to  cuffroDT  abb  ikoompftent. 

Where  there  is  no  person  competent  by  reason  of  interest, 
or  otherwise,  to  take  the  custody  and  management  of  the  prop- 
erty which  constitutes  the  subject-matter  of  judicial  action. 
This  may  occur  (1)  in  regard  to  infants'  estates,  where  there  is  no 
trustee,  and  where  there  is  no  guardian,  or  if  a  guardian,  by  rea- 
son of  inadequate  power,  he  is  unable  to  properly  preserve,  care 
for,  or  manage  his  ward's  estate ;  (2)  in  regard  to  lunatics'  estates, 
where  no  person  will  act  as  a  committee  or  conservator ;  (3)  in 
regard  to  decedents'  estates,  where  by  reason  of  litigation  con- 
cerning the  admission  of  the  will  to  probate,  or  where  by  reason 
of  delay,  from  whatever  legal  cause,  in  the  appointment  of  an 
executor  of  the  will  or  administrator  of  the  estate,  and  where 
there  is  danger  of  loss,  misapplication,  or  misuse  of  the  property 
pending  such  delay/ 


•(b)  Whebb  parties  ENTrrLED  to  custody  are  competent,  but 

ARE   OTHERWISE   DISQUALIFIED. 

Where  all  the  parties  may  be  equally  entitled  to  the  pos- 
session and  custody  of  the  property  or  fund,  but  where  it  is  not 
proper,  owing  to  the  nature  of  the  contention,  or  of  the  relation 
of  the  parties  that  either  of  them  should  have  possession  or  cus- 
tody.* This  may  occur:  (1)  in  matters  growing  out  of,  or  in- 
volved in  the  dissolution  of  a  copartnership ;  (2)  in  partition  pro- 
•ceedings  between  tenants  in  common ;  (3)  between  claimants  to 
land  under  legal  title,  where  gross  fraud,  great  danger  or  violent 
possession  is  alleged.* 


>  Pomeroy's  Equity  Jur.  §  1883. 

*  Mr.  Pomeroy,  in  his  Eqaity  Juris- 
prudence (Vol.  8,  §  1883),  says  that 
the  second  class  of  cases  is  based  upon 
the  fact  that  all  the  parties  are  clearly 
entitled  to  the  possession  of  the  prop- 
erty which  is  the  subject-matter  of  th^ 
controversy,  but  it  is  not  Just  and 
proper  from  the  nature  of  the  dispute 
and  of  their  relations  to  each  other 
that  either  of  them  should  be  allowed 
to  retain  the  possession  and  control 
-during   the   litigation.      While   the 


foundation  of  the  remedy  is  of  course 
the  danger,  yet  it  is  not  always  essen- 
tial that  there  should  be  any  element 
of  actual  fraud  or  breach  of  trust. 
.  *  In  Delaware,  L.  db  W,  E,  Oo.  v.  Erie 
B,  Oo,  21  N.  J.  Eq.  298,  where  two 
railway  companies  had  agreed  to  use 
a  railway  station  Jointly,  it  Is  said 
that  no  doubt  seems  to  have  been  en- 
tertained in  Shrewtfywry  R.  Oo.  v. 
Oh^ter  E,  Co,  14  L.  T.  217-488,  that 
the  court  of  chancery  had  power  to 
prescribe  rules  for  the  use  of  such  sta- 
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(c)   WhSBB  PABTIBB  IN  OUSTODY    ABB    YIOLATINO    FIDUOIABT    DO- 
TIES  AND  TRUST  BBLATIONSHIP8. 

Where  the  person  holding  property  occapies  a  position  of 
trust,  or  a  quasi  trust  relationship,  and  is  violating  his  fidnciary 
duties  by  waste,  misuse,  or  misappUcation.  This  may  occur :  (1) 
in  the  case  of  trustees ;  (2)  executors  and  administrators ;  (3) 
mortgagors  in  possession  where  the  security  is  inadequate  and  the 
mortgagor  is  insolvent,  or  is  committing  waste;  (4)  judgment 
debtors  where  the  judgment  creditor  has  an  equitable  lien,  but  is 
unable  to  enforce  his  judgment  by  the  ordinary  process;  (6) 
vendees  of  land  in  possession,  where  an  action  is  brought  ta 
enforce  a  specific  performance  of  the  Contract  of  sale ;  (6)  pur- 
chasers of  property  where  by  reason  of  fraud  an  action  is  brought 
to  rescind ;  (7)  delinquents,  in  an  action  brought  by  annuitants 
to  enforce  payment  of  arrears ;  (8)  life  tenants  in  possession  in  an 
action  by  the  remainderman  usually  founded  on  waste;    (9) 


tion  and  to  appoint  a  receiver.  See  also 
the  case  of  Midlani  B.  Co,  v.  Amber- 
gate,  JSr.  i&B.  dE.J.R  Co.  10  Hare.  859. 
'  'In  the  case  before  me/'  the  chancellor 
says,  *' these  parlies  possess  a  com- 
mon interest  in  this  property.  They 
are  tenants  in  common  of  an  ease- 
ment, and  if  the  court  cannot  protect 
the  one  against  the  injustice  of  the 
other,  the  party  whose  rights  are  in- 
vaded is  clearly  without  any  adequate 
remedy;  for  it  is  certain  that  either  of 
these  companies  thus  situated  can  so 
act  with  respect  to  the  common  ease- 
ment as  to  render  it  worthless  to  the 
other  and  bring  upon  the  other  incal- 
culable mischief.  The  general  cog- 
nizance in  equity  in  cases  of  this  kind 
where  property  is  enjoyed  in  common 
will  not,  it  is  presumed,  be  disputed 
by  any  one,  and  I  can  perceive  no 
reason  why  this  power  should  not  ex- 
ist where  two  railroads  are  such  ten- 
ants in  common,  as  well  as  in  other 
cases.  In  truth,  as  these  companies, 
although  technically  private  corpora- 
tions, are'  in  some  measure  public 


agents,  there  exists  in  such  cases  as 
the  present  an  additional  reason  why 
a  judicial  control  should  be  extended 
as  far  as  possible  over  their  conduct 
towards  each  other.  I  have  no  doubt 
as  to  the  jurisdiction  of  this  court 
over  this  subject,  and  I  shall  not  scru- 
ple therefore  to  exercise  it  to  the  f uU- 
est  extent  that  the  circumstances  of 
the  case  may  now  or  at  any  other 
time  hereafter  appear  to  require." 

In  Bank  of  Mississippi  v.  Duncan, 
02  Miss.  740,  it  is  held  that  where  the 
court  takes  the  fund  from  a  defend- 
ant pending  litigation  and  afterwards 
becomes  satisfied  it  cannot  grant  re- 
lief and  dismisses  the  bill,  it  still  has 
power  to  retain  the  bill  for  the  pur- 
pose of  repairing  the  injury. 

In  Midland  B.  Co.  v.  Ambergate,  N. 
dbB,<kB.J.R  Co.  10  Hare,  859,  the 
court  refused  to  restrain  one  railway 
company  from  using  the  station  of  an- 
other under  an  agreement  which  was 
made  between  the  two  companies. 

See  also  Shrewsbury  B.  Co,  v.  Ches- 
ter B,  Co,  14  L.  T.  217-483. 
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officers  of  a  corporation  in  an  action  by  stockholders  charging 
mismanagement  or  acts  tUtra  vires;  (10)  assignees  and  other 
persons  in  bankruptcy  proceedings.' 

(d)  Where  the  obdinary  process  is  insufficient. 

4.  Where,  after  the  rendition  of  a  judgment,  it  becomes  neces- 
sary to  carry  into  effect  the  judgment  or  decree  of  the  court  and 
in  which  the  ordinary  officers  of  the  court,  or  the  legally  consti- 
tuted authorities,  cannot  efficiently  act  or  properly  perform  the 
duties  imposed.  This  condition  of  things  may  occur:  (1)  in 
creditors'  suits,  supplementary  proceedings,  or  proceedings  in 
aid,  which  are  designed  to  reach  equitable  interests  where  com- 
mon law  writs  are  inadequate,  and  where  fraudulent  conveyances 
uid  obstructions  intervene;  (2)  in  suits  designed  to  reach  the 
separate  estate  of  married  women,  where  such  estate  is  not  held 
by  legal  title,  or  is  held  by  trustees  for  their  separate  use.' 
(3)  Where  statutory  suits  and  proceedings  are  instituted  for  the 
purpose  of  winding  up  corporations  and  other  associations  of 
statutory  origin  by  reason  of  their  forfeiture  of  charter,  insolv- 
ency, or  acts  teltra  vires.* 

There  are  many  statutory  proceedings  where  a  receiver  is  pro- 
vided for,  and  where  his  services  are  peculiarly  efficient,  as  in 
winding  up  proceedings  of  corporations,  by  reason  of  insolvency 
or  forfeiture  of  their  charter.  In  such  cases  the  receiver  is 
selected  by  reason  of  his  special  fitness  and  qualifications  for  the 


■Pomeroy,  Eq.  Jar.  §  1884,  and 
cases  there  cited.  Under  this  topic 
the  authorities  are  very  numerous 
and  are  not  here  noted,  but  will  be 
found  under  the  subtopics  in  their 
proper  connection  hereafter. 

'  In  speaking  of  this  class  of  cases 
Mr.  Pomeroy  on  Equity  Jurisprud- 
ence (Vol.  8,  $  1885)  says  in  some  in- 
stances a  receiver  appointed  on  mo- 
tion pending  the  action  is  continued 
In  his  office  after  the  decree.  In 
others  he  Is  appointed  after  the  decree 
when  no  appointment  would  be  made 
until  after  the  hearing.  In  all  in- 
stances the  object  of  a  receiver  is  to 
carry  into  effect  a  special  decree  which 


could  not  otherwise  be  efficiently 
executed  by  ordinary  process.  Among 
the  most  impoitant  cases  in  which  a 
receiver  may  thus  be  appointed  are 
creditors'  suits,  and  suits  to  enforce 
equitable  liens;  suits  to  enforce  the 
contracts  of  married  women  against 
their  separate  estates;  and  suits  or 
proceedings,  generally  statutory,  for 
the  winding  up  of  corporations.  In 
the  states  adopting  the  reform  pro- 
cedure the  code  of  procedure  gener- 
ally contains  provisions  for  the  ap- 
pointment of  a  receiver. 

*  See  Receivers  of  Corporations^ 
Railways,  etc.,  chaps.  XII.  and  XIV., 
post. 
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duties  assigned  to  him,  as  well  as  the  magnitude,  frequently,  of 
the  business  intrusted  to  his  management,  and  where  the  ordinary 
officers  of  the  law  could  not  be  expected  to  act  with  efficiency. 

§  5.    Rules  gOTerning  the  appointment. 

The  exercise  of  the  extraordinary  power  of  the  court  in  the 
appointment  of  a  receiver  is  attended  with  such  consequences, 
and  may  end  in  such  extreme,  not  to  say  oppressive,  results  that 
judges  and  courts  in  all  castas  are  extremely  cautious  in  the 
administration  of  this  branch  of  equity  jurisdiction.  In  the 
appointment  of  a  receiver,  which  operates  in  the  nature  of  an 
equitable  execution,  and,  in  its  efiects,  is  practically  a  sequestra- 
tion, there  has  been  established  certain  well  defined  and  salutary 
rules  that  operate  as  a  protection  to  the  parties  whose  interests 
are  to  be  aifected,  and  as  a  guide  to  the  chancellor  in  making  the 
appointment.  These  rules  are  well-nigh  universal,  and,  it  is 
believed  that  no  case  will  arise  where  their  recognition  will  be 
attended  with  other  than  useful  results,  both  to  the  practitioner 
and  the  court.  Being  founded  upon  the  experience  and  judg- 
ment of  a  large  number  of  careful  and  discriminating  judges, 
called  upon  to  administer  this  branch  of  remedial  jurisprudence, 
they  cannot  be  otherwise  than  founded  in  justice,  and  a  careful 
and  discriminating  regard  for  the  rights  and  interests  of  the 
parties  litigant  is  promoted  thereby. 

(a)  Appointment  bests  in  the  sound  disobetion  of  the  coubt. 

Independent  of  statutory  enactments,  the  appointment  of  a 
receiver  rests  in  the  sound  judicial  discretion  of  the  court,  or 
chancellor,  and  as  a  result  calls  for  the  exercise  on  his  part  of  the 
greatest  care  and  circumspection/     Judicial  discretion  is  not  the 


Wavis  y.  United  States  Electric  P. 
d:  L.  Co.  77  Md.  85;  OtMn  ▼.  Homan, 
3  Maon.  &  G.  878,  20  L.  J.  N.  B.  Ch. 
814,  15  Jur.  889.  Affirmed  in  4  H.  L. 
Rep.  997;  Norrie  v.  Lake,  89  Va.  518; 
Qrantluim  v.  Lucas,  15  W.  Va.  425; 
Crane  v.  McCoy,  1  Bond.  422;  Vose  ▼. 
i2edd,  1  Woods.  647;  PuMan  v.  Ott^ 
dnnati  d  C.  A,L,R.  Co.  4  Bias. 35;  Befi- 
fuson  ▼.  BiU,  62  111.  408;  Nie7ioU  ▼. 
Perry  Patent  Arms  CoAl  N.J.  £q.  126; 


Ex  parte  Walker,  25  Ala.  81,  lQ€;LenM 
V.  Notrebe,  Hemp.  225;  Morrison  v. 
Buekner,  Hemp.  442;  Simmons  Hard' 
ioare  Co.  v.  WaOel,  1  8.  D.  488,  11  L. 
R.  A.  267;  Mays  y.  Rose,  Freem.  Oh. 
(Miss.)  703;  Chieago  db  A.  OU  tt  Min. 
Co.  y.  United  States  Petroleum  Co.  57 
Pa.  88;  Whelpley  y.  Erie  B.  Co.  6 
Blatchf.  271;  Milwaukee  <&  M.  B.  Co.  y. 
Soutter,  94  U.  8.  2  Wall.  510. 17  L.  ed. 
900;  Beid  y.  Beid,  88  Qa.  24;  Verplank 
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mere  will  or  caprice  of  the  chancellor  who  is  called  upon  to  act, 
but  is  broader  and  more  comprehensive.  It  means,  in  this  con- 
nection, the  judicial  action  of  the  chancellor,  based  upon  a  care- 
ful consideration  of  the  facts  and  circumstances  of  the  particular 
isase,  the  rights  and  interests  of  the  respective  parties,  and  the 
general  principles  of  equity  jurisprudence  applicable  thereto. 
Some>  courts  have  gone  to  the  extent  of  holding  that  the  appoint- 
ment of  a  receiver  rested  so  largely  in  the  determination  of  the 
appointing  court  that  the  action  was  not  a  matter  of  review  in 
the  upper  courts  except  where  there  appeared  to  be  an  abuse  ol 
the  discretion.  Judicial  discretion,  in  the  restricted  sense  in 
which  it  is  sometimes  used,  in  its  logical  results,  places  the  court 
in  a  position  of  responsibility  which,  in  most  cases,  it  will  not 
willingly  assume,  and  in  some  cases  it  should  not  be  permitted  to 


assume. 

y.  Cainea,  1  JobDS.  Ch.  57;  Loitmerr. 
Lard,  4  E.  D.  Smith,  183;  Syracuse 
(Xty  Batik  ▼.  TaUman,  81  Barb.  201; 
Bak9  y.  Lush,  60  Wis.  490;  Bider  y. 
Baglsy,  84  N.  Y.  461;  Laiodl  y.  Doe, 
44  Minn.  144;  Myers  y.  EeUU,  48  Miss. 
873,  404;  Cone  y.  Paute,  12  Heisk. 
IX)6:  Jacobs  y.  Gibson,  9  Neb.  880;  La 
8ocUU  FratiQaise  D'^epargenes  y.  16th 
Judicial  Diet,  Ct,  58  Cal.  495;  Ashursl 
y.  Lehman,  86  Ala.  870;  Pelxer^. 
Hughes,  27  S.  C.  408;  Micou  y.  Moses, 
73  Ala  489;  Pennsylvania  Co.  v.  Jack- 
sonville, T.  A  K.  W.  B,  Co.  65  Fed. 
Rep.  181  [3  U.  S.  App.  606];  Wiaiam- 
son  y.  New  Albany  de.  B.  Co.  1  Bias. 
196;  Tyson  y.  Wabash  B,  Co.  8  Biss. 
347;  Union  Trust  Co.  y.  8t.  Louis,  L 
M.  d  8.  B,  Co.  4  Dill.  114;  Oaldey  y. 
Paierson  Bank,  2  N.  J.  Eq.  178;  Farm- 
ers* Loan,  it  T.  Co.  y.  Chicago  <tA.B 
Co.  27  Fed.  Rep.  146;  Skip  y.  Bar- 
fsood,  8  Atk.  664;  Qreville  y.  Fleming, 
2  Jones  A  L.  885  (Sugden's  Dec.); 
Smith  y.  Port  Dover  db  L.  H,  B.  Co. 
12  Ont.  App.  288,  25  Am.  &  Eng.  R. 
Oas.  639;  Hamburgh  Mfg.  Co.  y.  Ed- 
sail,  8N.  J.  Eq.  141 ;  Hanna  y.  Hanna, 
89  N.  C.  68;  Williamson  y.  Washington 


City,  V.  M.  d  G.S.R  Go.dS  Oratt. 
624;  Denike  y.  NewTork  db  B.  Lime  A 
C.  Co.  80  N.  Y.  599. 

'Judicial  discretion  has  been  de^ 
fined  to  be  a  discretion  to  be  exer- 
cised in  discerning  the  course  pre- 
cribed  by  the  law;  neyer  the  arbitrary 
will  of  the  judge.  Tripp  y.  Cook,  26 
Wend.  152;  Piatt  y.  Munroe,  84  Barb. 
298.  According  to  Coke,  diseemere 
per  legem,  quid  sitjustum;  perceiving 
by  or  through  (or  according  to)  the 
law  what  would  be  Just.  Anderson's 
Dictionary,  p.  868.  Judicial  discre- 
tion as  contradistiuguished  from  the 
private  discretion  of  the  judge  is 
wholly  different.  Of  the  latter  Lord 
Camden  says:  '*The  (private)  discre- 
tion of  a  judge  is  the  law  of  tyrants; 
it  is  always  unknown;  it  is  different 
in  different  men;  it  is  casual,  and  de- 
pends upon  constitution,  temper  and 
passion.  In  the  best  it  is  oftentimes 
caprice;  in  the  worse  it  is  every  vice, 
folly,  and  passion  to  which  human 
nature  can  be  liable." 

While  the  appointment  of  a  receiver 
rests  in  the  discretion  of  the  court,  yet 
it  is  such  discretion  as  will  be  subject 
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(b)  Must  bb  bbasonablb  PCNSSiBiLTrr  of  pl^jntiff's  bboovebt. 

It  must  appear  affirmatively  that  there  is  a  reasonable  possi- 
bility that  the  plaintiff,  asking  for  a  receiver,  will  ultimately  suc- 
ceed in  obtaining  the  general  relief  sought  by  his  suit/    As  ap- 


to  review  by  a  higher  court.  La  BoeUU 
Franeaise  D*eparffeM»  y,  16th  Judicial 
Dist.  Ct,  58  Gal.  495;  MUwiukee  d  M, 
B.  Co,  Y.  Sautter,  69  U.  S.  2  Wall.  510, 
17  L.  ed.  900:  Qra^iUham  y.  Luea»,  15 
W.  Va.  425;  WiUon  v.  Davii,  1  Mont 
98;  EmrtuMM  y,  OameU,  TMackey,  52. 
However,  the  appellate  court  will  not 
interfere  with  such  discretion  where 
the  evidence  is  conflcting,  unless  it  is 
shown  that  the  discretion  is  abused; 
Naylor  v.  Sidener,  106  Ind.  179;  JXtn^ 
mons  ffardtDore  Co.  v.  Waibet^supra; 
Oraham  v.  Fuller  Electrical  Co.  75  Ga. 
878;  Beid  v.  Beid,  88  Ga.  24;  Gunby 
V.  Thompson^  56  Ga.  816;  Crawford  v. 
Spurting,  56  Ga.  611;  Gardner  v.  Ebfjo- 
ell,  60  Ga.  11;  Nimocks  v.  Ca/pe  Fear 
Shingle  Co.  110  N.  C.  280;  Bobenaon 
V.  Boss,  40  Ga.  875;  Cohen  v.  Meyers, 
42  Ga.  46;  Emeric  v.  Alvarada,  64  Cal. 
529;  Schleefs  Appeal,  60  Pa.  172;  Den- 
ike  V.  JVewTork  dk  R  Lime  it  C.  Co,  80 
N.  T.  599;  Meadow  Valley  Min.  Co, 
y.  I>odds,  6  Nev.  262;  Eaton  d  H,  B 
Co.  V.  Vamum,  10  Ohio  St.  622;  Mays- 
viUe  d  L.  B,  Co.  v.  Punnett,  15  B. 
Mon.  47.  In  Alabama  it  is  held  that 
the  appellate  court  will  not  review 
this  discretion  except  in  statutory 
cases.  Miller  v.  Lehman,  87  Ala.  517. 
The  discretion  is  to  be  governed  by 
a  view  of  the  whole  circumstances  of 
the  case.  Gtoen  v.  Eoman,  8  Macn. 
&  G.  378,  412  (4  H.  L.  Cas.  1083); 
Smith  V.  Port  Ihver  d  L.  H.  B,  Co.  25 
Am.  <&  Eng.  R.  Cas.  689;  Hamburgh 
Mfg.  Co.  V.  EdsaU,  8  N.  J.  Eq.  141; 
Vose  V.  Beed,  1  Woods,  647;  Perry  v. 
Oriental  Hotels  Co.  L.  R.  5  Ch.  App. 
420;  Cookes  v.  Cookes,  2  DeG.  J.  &  8. 
526;   WilUamson  v.  Wilson,  1  Bland, 


Gh.  418.  In  Orphan  Asylum  Soe.  v. 
MeCartee,  Hopk.  Ch.  485,  the.  court 
say:  *'It  is  said  that  the  appointing 
of  a  receiver  rests  in  discretion. 
This  proposition  does  not  teach  much. 
A  receiver  is  proper  if  the  fund 
is  in  danger,  and  this  principle  rec- 
onciles the  cases  found  in  the 
books.  There  is  no  case  in  which  the 
court  appoints  a  receiver  merely  be- 
cause the  measure  can  do  no  harm. 

•  *  *  As  this  case  now  stands  be- 
fore the  court  the  fund  appears  to  be 
entirely  safe  in  the  hands  of  the  trus- 
tee." Blondheim  v.  Moore,  11  Md. 
865;  SmUh  v.  P&rt  Doter  d  L.  H.  B. 
Co,  25  Am.  &  Eng.  R.  Cas.  639.  In 
Chicago  dA.OUd  Min.  Co.  v.  United 
Slates  Petroleum  Co.  57  Pa.  88,  the 
court  say:  "The  appointment  of  a 
receiver  is  the  exercise  of  a  power  in 
aid  of  a  proceeding  in  equity  and  Is 
the  subject  of  sound  discretion.  The 
court  must  be  convinced  that  it  Is 
needful  and  is  the  appropriate  means 
of  securing  a  proper  end.  Such  an 
appointment  is  a  strong  measure  and 
is   not  to   be  exercised  doubtingly. 

•  *  •  The  plaintiff  must  show  a 
clear  right  in  such  a  case,  or  a  prima 
facie,  with  such  attending  circum- 
stances of  danger  or  probable  loss  as 
will  move  the  conscience  of  a  chan- 
cellor to  interfere.*'  In  Simpson  v. 
Ottawa  d  P,  B.  Co.  1  Ont.  Ch.  Chamb. 
126,  the  court  say:  **I  agree  that 
where  the  court  cannot  interpose 
usefully  it  should  not  interfere  at  all, 
and  that  it  should  interfere  only  so  far 
as  it  can  interfere  usefully." 

^Ou>en  V.  Homan,  8  Macn.  &G.  878, 
412.   Affirmed  in  4  H.  L.  Cas.  997; 
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plied  to  the  plaintiff  in  this  class  of  cases  it  is  what  has  been,  not 
inaptly,  termed  a  loovs  standi  in  court.    If  the  evidence  is  con- 


Bainbrigge  ▼.  BadtMey,  3  Macn.  &  G. 
418.  The  Lord  Chancellor  in  this  case 
said:  "This  court  ought  not,  in  any 
case,  to  disturb  the  possession  of  a 
party  who  stands  upon  his  legal  title 
without  a  reasonable  probability  that 
the  plaintiff  will  ultimately  succeed. 
I  consider,  therefore,  that  one  indis- 
pensable ground  for  the  exercise  of 
the  jurisdiction  is  the  reasonable 
probability  shown  to  the  court  that 
the  parties  claiming  to  disturb  the 
possession  will  ultimately  establish  a 
title  to  it/'  In  Oicen  v.  Haman,  supra, 
the  court  said:  '*The  granting  a  re- 
eeiver  is  a  matter  of  discretion  to  be 
goyerned  by  a  view  of  the  whole  cir- 
cumstances of  the  case;  one  most  ma- 
terial of  which  circumstances  is  the 
probability  of  the  plaintiff  being  ul- 
timately entitled  to  a  decree.  In  this 
case  many  of  the  important  points 
arise  upon  the  construction  of  the 
deeds,  and  not  upon  disputed  facts; 
and  I  repeat  that  in  my  opinion  that 
construction  is  attended  with  too 
much  doubt  and  difficulty  to  entitle 
the  plaintiff  to  a  receiver."  See  also 
Blondheim  y.  Moore,  11  Md.  865; 
Maps  y.  Rm,  Freem.  Ch.  (Miss.)  718; 
Bheinstein  y.  Bixbey,  92  ]M.  C.  809;  Lefh 
mton  y.  Elson,  88  N.  C.  184;  Goodyear 
y.  BetU,  7  How.  Pr.  187;  Flagler  y. 
B^uiU,  82  N.J.  £q.518;  ZeavUt  y.  Yates, 
4  £dw.  Ch.  162;  BeeeJier  y.  Bininger, 
TBlatchf.  170;  BmOh  y.  Wells,  20  How. 
Pr.  158;  Steele  y.  AMpy,  128  Ind.  867. 
The  rule  is  the  same  as  in  case  of 
an  injunction  asked;  the  plaintiff  must 
first  establish  a  locus  standi  \n  court: 
Davenport  y.  Davenport,  7  Hare,  217; 
CHUeaU  y.  Disbortmgh,  8  N.  J.  Eq. 
214;  JSia  y.  Thompson,  8  Meriy.  622; 
PiUsworlh  y.  Hopton,  6  Yes.  Jr.  51; 
Snuth  y.  CoUyer,  8  Ves.  Jr.  89:  ^or* 


way  y.  Bowe,  19  Ves.  Jr.  144;  Ashurst 
y.  Lehman,  86  Ala.  870;  Pelger  y. 
Hughes,  27  8.  C.  408;  LoveU  v.  Slo- 
eumb,  109  N.  C.  110;  Wets  y.  Qoetter, 
72  Ala.  259  (See  Statute);  JSTorris  y. 
Lake,  89  Va.  518. 

"The  authority  of  the*  court  to  pre- 
serve the  property  the  subject  of  liti- 
gation pending  the  action  until  final 
Judgment  and  then  apply  it,  as  Jus- 
tice may  require,  is  too  manifest  to 
admit  of  question,  and  such  authority 
should  be  exercised  when  it  appears 
that  there  is  reasonable  ground  to  be- 
lieve that  the  plaintiff  may  recover, 
and  the  interference  of  the  court  is 
necessary  to  protect  the  property  in 
question  pending  the  controversy." 
Orayoroff  v.  Morehead,  67  K  C.  422; 
Morris  Y.  WiUard,  84  N.  C.  293;  Xewn- 
son  v.  mson,  88  N.  C.  182.  If  the  de- 
fendant demands  affirmative  relief  he 
must  show  an  apparently  good  title, 
either  not  controverted  or  not  un- 
equivocally denied.  Lof)ett  v.  Slo- 
eumb,  109  N.  C.  110;  McNairy.  Pope, 
96  N.  0.  502;  Bryan  v.  Moring,  94  N. 
C.  694;  Oldham  v.  First  liat.  Bank,  84 
N.  C.  804;  Wilkinson  v.  Dobbie,  12 
Blatchf.  298. 

As  illustrating  the  caution  the  courts 
exercise  in  cases  where  there  is  a  dis- 
pute between  plaintiff  and  defendant 
as  to  title,  see  Lenox  v.  Notrebe^ 
Hemp.  225;  Poflrkhurst  v.  Kinsman,  2 
Blatchf.  78;  JSUett  v.  Ifeuman,  92  N. 
C.  519;  Myers  v.  JSsteU,  48  Miss.  401; 
PuUan  V.  Oindnnaii  dt  O.  A,  L,  R. 
Oo,  4  Biss.  85;  Orawford  v.  Boss,  39 
Ga.  44;  Chicago  ds  A.  Oa  d  Min.  Co, 
y.  TJniUd  States  Petroleum  Co.  57  Pa, 
88;  Furlong  v.  Edwards,  8  Md.  99; 
Latham  v.  Chaffee,  7  Fed.  Rep.  525; 
Beeeher  y.  Bininger,  7  Blatchf.  178, 
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flicting,  or  the  legal  qnestions  involved  are  doubtful  in  the  matter 
of  their  determination,  the  application  will  be  refused,  as  in  a 
foreclosure  proceeding  where  the  right  to  foreclose  is  doubtful, 
or  in  a  proceeding  involving  the  legal  construction  of  deeds. 

(c)  Must  bb  a  necessity  of  pbesebvino  property. 

The  court  must  be  satisfied  that  a  receiver  is  necessary  to 
preserve  the  property,  and  thus  adequately  to  protect  the  rights  of 
the  parties  interested  therein/  If  the  plaintiff  has  an  adequate 
remedy  at  law  then  a  receiver  will  not  be  appointed.'  This  prin- 
ciple is  but  the  application  in  receivership  matters  of  a  general 
principle  in  equity  jurisprudence. 

(d)  Defendant  must  be  heard  or  have  oppoRTUNrrr. 
The  court  will  not  appoint   a   receiver  until  the  defendant^ 


'  Clark  V.  Bidgely,  1  Md.  Ch.  70; 
Orphan  Asylum  8oe,  ▼.  McOartee^ 
Hopk.  Ch.  429;  Chad's  Case,  1  Bland, 
Ch.  218;  Blondheim  v.  Moore,  11  Md. 
865;  Walker  v.  H<mee,  4  Md.  Ch. 
89;  Bloodgood^.  Clark,  4  Paige,  574; 
JJoyd  V.  Pamngham,  16  Ves.  Jr.  59-70. 
Lord  EldoD  in  this  case  said:  "  The 
court  must  not  only  be  satisfied  of 
the  existence  of  fraud,  but  it  must  be 
morally  sure  that  upon  the  hearing  of 
the  cause  the  party  would  upon  the 
circumstances  be  turned  out  of  pos- 
session, and  not  only  that,  but  it 
must  see  some  danger  to  the  immedi- 
ate rents  and  profits."  The  chancel- 
lor in  Clark  v.  Bidgely,  supra,  said: 
"Indeed,  it  is  believed  the  authority 
and  duty  of  the  court  to  appoint,  or 
not  appoint,  a  receiver  depends  upon 
the  question  whether  the  property  is 
or  is  not  in  danger  in  the  hands  of 
the  parly  who  may  at  the  time  be  in 
possession.  .  .  .  There  is  no  case 
in  which  the  court  appoints  a  receiver 
merely  because  the  measure  can  do  no 
harm."  The  Chief  Justice  in  Blond- 
heim ▼.  Moore  laid  down  as  a  fourth 
rule  that  should  govern  the  court  in 
the  appointment  of  a  receiver  the 
following:    '  *  That  fraud  or  imminent 


danger  if  the  intermediate  possession 
should  not  be  taken  by  the  court  must 
be  clearly  proved." 

"  There  should,  however,  be  a  con- 
currence upon  two  grounds — ^a  rea- 
sonable probability  of  success  on  the 
part  of  complainant,  and  that  the 
sublect-matter  in  controversy  is  in 
danger."  Ashurst  v.  Lehman,  86  Ala. 
870;  Norris  v.  ZaJto,  89  Va.  513; 
Skinner  v.  Maxwell,  66  N.  C.  45; 
Flagler  v.  Blunt,  83  N.  J.  Eq.  518. 
Waste  on  the  part  of  the  party  in 
possession  is  suflicient  to  justify  the 
appointment.  Vase  v.  Beed,  1  Woods, 
647. 

« Wooden  v.  Wooden,  8  N.  J.  Eq.429; 
Mullen  V.  Jennings,  9  N.  J.  Eq.  192; 
Speights  v.  Feters,  9  Gill.  473;  Biee  v. 
St.  Paul  db  P.  B.  Co  24  Minn.  464; 
Corey  v.  Long,  48  How.  Pr.  497; 
Parmly  v.  Tenth  Ward  Bank,  8  Edw. 
Ch.  895;  Winkler  v.  Winkler,  40  IIL 
179;  Coughron  v.  Swift,  18  111.  414;  Or- 
phan Asylum  Soe,  v.  MeCartee,  Hopk. 
Ch.429;  Webster  Y.  OwM, 6  Rand.  519; 
Pdege  v.  Bell,  8  Rand.  (Va.)  586;  Sher- 
man V.  Clark,  4  Nev.  188;  Morrison  y, 
Buckner,Remp.  442;  SoUory  v.  Leaver^ 
L.  R.  9  Eq.  22. 
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or  party  in  possession  of  the  property,  has  been  heard,  or  has  had 
an  opportunity  to  be  heard  in  response  to  the  application.'     It  is 


^MoritB  ▼.  MiU&r,  87  Ala.  aSl; 
Thamjmnyr.  TtnoerMfg,  Co,  87  Ala.  788; 
AMihuTU  V.  Lehman,  86  Ala.  870; 
8irM  ▼.  Adami,  78  Ala.  805;  Orowder 
T.  Moore,  53  Ala.  220.  See  Heard  y. 
Murray,  93  Ala.  127;  Werbom  ▼. 
Kahn,  93  Ala.201 ;  SUtU^Brittin,  ▼.  ITeio 
Orleans,  43  La.  Ann.  829;  Whitney  y. 
yew  York  db  A.  B,  Co,  66  How.  Pr.  486, 
82  Hun.  164;  People  v.  Albany,  d  8.  B. 
Co.  88  How.  Pr.  228;  Field  y.Bipley,  20 
How.  Pr.  26;  Lammon  y.  Oiles,  8 
Wash.  Terr.  117;  Orandin  y.  La  Bar, 
2  N.  D.  206;  Stockton  y.  Harmon,  82 
Pla.  812;  FHcker  y.  Peters,  21  Fla. 
254;  Moyers  y.  Coiner,  22  Fla.  422; 
State  y.  Jacksonville,  P.  dt  M.  B.  Co. 
15  Fla.  201.  280;  Wabash  B.  Co.  v. 
Dykeman,  133  Ind.  56;  Verplanck  y. 
Mercantile  Ins.  Co.  2  Paige,  438;  French 
y.  Qiffi/rd,  30  Iowa,  148;  Bisson  y. 
Ourry.  35  Iowa,  72;  Howe  y.  Jones, 
57  Iowa.  130;  ^aa«  y.  Chicago  Bldg. 
Soc.  89  111.  498;  Bailway  Co.  y.  Jewett, 
37  Ohio  81.  649;  Br iarfield  Iron  Works 
Go.  y.  i?5w«^,  54  Ala.  622;  Wt/rd  y. 
TTcw-d,  90  Ala.  81;  Cook  y.  Detroit  d 
M.  B  Co.  45  Mich.  458;  Turnbull  y. 
Prentiss  Lumber  Co.  55  Mich.  887; 
Haugan  y.  Netland,  51  Minn.  552; 
Fredenheim  y.  ife^Ar,  87  Va.  764;  iSST*- 
;in^«r  y.  Persian  Bug  dt  C.  Co.  66  Hun, 
94;  Johnson  y.  Pi?wers,  21  Neb.  292 
(See  Coile);  FHcker  y.  Peiw*,  21  Fla. 
254;  Lucas  y.  Harris,  L.  R.  18  Q.  B. 
Diy.  127.  56  L.  J.  Q.  B.  N.  S.  15,  55 
L.  T.  685;  ift?  B}tts  [1893]  1  Q  B.  648, 
22  L.  J.  Q  B  862;  Vause  y.  Woods,  46 
Miss.  120;  Oil  Bun  Petroleum  Co.  y. 
Oale,  6  W.  Va.  525;  People  y.  St.  Clair 
Circuit  Judge,  81  Mich.  456;  Bostwick 
y.  Isbell,  41  Conn.  805;  Hungerford  y. 
OuMhing,  8  Wis.  320;  D^inm  y.  /iSAa^Mi 
<ft  0.  B.  Co.  5  Paige,  521  (See  Stat.); 
Nutbaum  y.  iSCe^n,  12  Md.  815;  VosheU 


Y.  Hynson,  26  Md.  83;  Mays  y.  Bose,  1 
Freem.  Ch.  703;  Ta>baas  y.  Sargeant^ 
14  N.  J.  Eq.  449;  Whitehead  y.  TTM'tdn. 
43  Miss.  523;  Meridian  News  d  Pub. 
Co.  y.  2>idw»  d  W.  Paper  Co.  70  Miss. 
695;  Buckley  y.  Baldwin.  69  Miss.  804; 
Sandford  y.  Sinclair,  8  Paige,  378; 
Gfi&«a»  y.  J/ara»,  8  Paige,  481;  Mc- 
Carthy y.  PifoAd,  9  Abb.  Pr.  164,  18 
How.  Pr.  138;  Sandford  y.  Sinclair,  8 
Edw.  Ch«  893. 

Where  in  an  action  to  quiet  title  to 
real  estate  and  enjoin  the  defendant 
from  tilling  the  land  in  question, 
the  plaintiffs  equities  are  denied 
by  answer,  and  are  without  support 
from  eyidence  extrinsic  to  the  com- 
plaint, a  receiver  should  not  be  ap- 
pointed, eyen  after  notice  and  hear- 
ing; much  less  should  the  defendant 
be  dispossessed  summarily  by  ex  parte 
proceedings.  The  practice  of  appoint- 
ing receivers  ex  parte  is  not  tolerated 
by  the  courts  except  in  cases  of 
gravest  emergency  and  to  prevent 
irreparable  injury.  Orandin  y.  La 
Bar,  2  N.  D.  206. 

A  court  is  not  justified  in  appoint- 
ing a  receiver  ex  parte  when  the  com- 
plaint does  not  show  that  the  property 
or  any  part  of  the  same  is  about  to  be 
wasted,  misappropriated  or  removed 
beyond  the  jurisdiction  of  the  court; 
and  that  delay  in  granting  relief 
might  entirely  defeat  the  object  of 
the  suit.  Chicdgo  dt  S.  E.  B.  Co,  y. 
Cason,  133  Ind.  49. 

See  also  BlondheimY.  Moore,  11  Md. 
865;  Triebert  v.  Burgess,  11  Md.  452; 
CaiUardv.  CaiUard,  25  Beav.  512;  Bog- 
ers  v.  Dougherty,  20  Qa.  271 ;  Simmons 
y.  Wood,  45  How.  Pr.  268;  Verplanck 
y.  Mercantile  Ins.  Co.  2  Paige,  438. 
One  served  with  notice  cannot  com- 
plain   that    others    haye    not    been 
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a  well  established  principle  in  eqnity  jurisprndence  that  the  conii 
will  not  encourage  ex  parte  proceedings,  and  a  departure  from 
this  principle  requires  a  state  of  facts  showing  the  greatest 
emergency. 

The  exceptions  to  the  above  rule  are :  (1)  Where  the  appoint- 
ment of  a  receiver  is  prayed  for  as  a  moasure  of  final  relief/  In 
such  case  the  bill  of  complaint  or  petition,  with  the  service  of  the 
writ,  are  supposed  to  be  notice. 


served.    Ba^  v.  BeehUng,  122  Ind. 
255. 

As  to  the  early  chancery  practice 
in  New  York  in  corporation  proceed- 
ings involving  a  receivership,  see 
Devoe  v.  Ithaca  A  0.  B,  Co,  5  Paige, 
521. 

The  law  requiring  notice  has  a 
much  greater  force  when  applied  to 
a  receivership  over  a  corporation 
where  large  and  conflicting  interests 
are  often  involved,  and  where  the 
entire  property,  business  and  assets 
may  be  taken  from  the  company  and 
placed  in  the  hands  of  a  receiver,  and 
result  in  the  utter  destruction  of  the 
property  and  dissolution  of  the  com- 
pany. Of  the  appointment  of  a  re- 
ceiver in  such  a  case  without  notice, 
Mr.  Justice  Swayne,  in  Verplcmek  v. 
MereantQs  Ins.  Co.  supra,  says:  **  It 
is  not  a  common  law  receivership  to 
protect  the  fund  pending  litigation; 
but  the  receiver  is  a  statutory  assignee 
vested  with  nearly  all  the  powers  and 
authority  of  the  assignee  of  an  in- 
solvent debtor.  It  would  therefore 
be  a  violation  of  o^e  of  the  funda- 
mental principles  of  Justice  to  appoint 
such  a  receiver  without  any  restric- 
tion of  his  powers  on  an  ex  parte  ap- 
plication, and  thus  to  condemn  and 
deprive  a  company  of  its  chartered 
privileges  unheard." 

'*A  case  of  great  urgency  should  be 
made  to  appear  to  justify  such  an 
appointment  without  notice,  and, 
whenever  an  injunction  or  restraining 


ordec-is  sufficient  to  protect  the  rights 
of  the  plaintiff  no  receiver  should  be 
appointed.  The  appointment  of  a 
manager  of  a  line  of  railroad  is  an 
extraordinary  exercise  of  power. 
Such  appointment  should  be  made 
only  in  extreme  cases,  clearly  justi- 
fying such  action."  StcUe  v.  Jackaon- 
mUe,  P.AM.R  Co.  15  Fla.  201. 

Where  an  absent  defendant  has 
been  advertised  to  appear  within  a 
certain  time  limited  for  defendant's 
appearance  an  order  for  appointment 
of  a  receiver  before  the  expiration  of 
the  time  limited  is  irregular,  except 
under  special  circumstances.  Sand- 
ford  V.  Sinclair,  8  Bdw .  Oh.  893.  See 
also  Oibson  v.  Martin,  8  Paige,  481; 
HUld  V.  Bipley,  20  How.  Pr.  26; 
McGarlhy  v.  Peake,  9  Abb.  Pr.  164. 

I  Neu>eU  v.  SchnuU,  78  Ind.  241. 
The  process  which  brings  the  defend- 
ant into  court  is  sufficient  notice 
where  the  final  relief  prayed  for  is  the 
receivership.  This  case  was  under  a 
statute  as  follows:  '*That  receivers 
shall  not  be  appointed  by  any  court,  in 
any  case,  until  the  adverse  party  shall 
have  appeared  and  answered  in  the 
action  pending,  or  shall  have  had 
reasonable  notice  of  the  pendency  of 
the  action,  and  the  application  for 
such  appointment."  It  has  also  been 
held  that  where  the  record  is  silent  as 
to  notice  of  application  the  court  will 
presume  the  trial  court  gave  proper 
notice.  MiUer  v.  Shriner,  86  Ind. 
493. 
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(2).  Where  all  parties  are  before  the  court  consenting  to  the 
appointment,  or  at  least  before  the  court  in  person  or  by  attor- 
ney/ In  such  case,  of  course,  the  object-  sought  by  the  service 
of  notice  is  accomplished  by  the  presence  of  the  parties. 

(3.)  Where  the  defendants,  or  parties  in  interest,  have  absconded, 
or  are  beyond  the  jurisdiction  of  the  court,  or  cannot  be  found.* 
Of  course  under  such  circumstances  it  would  be  unreasonable  to 
require  notice,  and  the  rule  is  not  obligatory. 

(4.)  Where  there  is  imminent  danger  of  loss,  or  great  damage, 
or  irreparable  injury  or  the  gravest  emergency.*    Sometimes  it 


^  BrodU  ▼.  Barry,  3  Meriv.  695; 
Jhuiktcorlh  ▼.  Trafford,  18  Vee.  Jr.  283; 
JSfewdl  V.  ScknuU,  73  Ind.  341;  FUm- 
Patrick  y.  ffawkshaw,  1  Hog.  82; 
McLean  v.  Lafayette  Bank,  8  McLean, 
503;  Haugan  y.  Netland,  51  Minn. 
552.  In  this  case  the  court  say: 
"  The  general  rule  is  to  proceed  only 
after  notice,  but  this  rule  is  not  in- 
flexible so  as  to  prevent  the  court 
from  proceeding  in  cases  where  it  is 
impracticable  to  give  legal  notice,  as 
in  the  case  of  absconding  or  nonresi- 
dent defendants,  but  subject  to  proper 
limitations  the  court  may  in  such 
caees  proceed  without  notice  and 
leave  the  party  to  move  to  vacate  the 
order  if  he  chooses  to  come  in  and 
submit  to  the  jurisdiction  of  the 
court." 

^Hendrix  v.  American  Mbrtg.  F, 
L.  Co.  96  Ala.  318;  Verplanck  v.  Mer- 
cantile Ins.  Oh  2  Paige,  438;  People  y. 
Albany  db  8.  R.  Co.  55  Barb.  344; 
French  v.  Oifford,  30  Iowa,  148;  Bie- 
eon  V.  Curry,  85  Iowa,  72;  Howe  ▼. 
Jonee,  57  Iowa,  130;  Cleveland,  O.  C. 
dt  L  R.  Co.  y.  Jewett,  37  Ohio  St.  649; 
Briarfield  Iron  Works  Co.  v.  Foster,  54 
Ala.  622;  Word  y.  Word,  90  Ala.  81; 
Morite  v.  Miller,  87  Ala.  331;  Wlute- 
head  y.  Woolen,  43  Miss.  523:  Vause  y. 
Woods,  46  Miss.  120;  Cook  v.  Detroit 
±  M.B.  Co.  45  Micb.  453;  TurnbuU 
y.  PrenUss  Lumber  Co.  55  Mich.  887; 

2 


Wabash  B.  Co.  y.  Dykeman,  133  Ind. 
56;  Haugan  y.  NeUand,  51  Minn.  552; 
DotoUng  v.  Hudson,  14  Beav.  423;  Ma- 
guire  v.  AOen,  1  Ball.  &  B.  75;  mish 
y.  Hughes,  1  Hayes  &  J.  400;  Bennett 
y.  Bay  ley,  1  Hayes  &  J.  400;  Oreene 
y.  K&man,  1  Hayes  &  J.  401;  Oibbins 
v.  Mdintoaring,  9  Sim.  77;  Tanfleld  v. 
Irtine,  2  Buss.  149;  Quin  v.  Ounn, 
1  Hog.  75;  London  db  8.  W.  Bank  v. 
Facey,  19  W.  R.  676.  24  L.  T.  N.  8. 
126;  People  v.  N(yrton,  1  Paige.  17; 
see  Williams  Y.  Jenkins,  11  Ga.  595. 

If  the  proceeding  is  against  a  cor- 
poration and  the  officers  cannot  be 
found  so  as  to  be  served  with  notice, 
the  court,  in  the  exercise  of  its  discre- 
tion, may  appoint.  Dayton  y.  Borst, 
1  Boew.  115.  31  N.  Y.  435  (Affirmed 
on  other  grounds);  Miush  y.  Bird,  59 
Iowa,  307. 

Quite  frequently  the  statute  pre- 
scribes the  circumstances  under  which 
a  receiver  may  be  appointed  without 
notice.   Jones  v.  Chaves,  20  Iowa,  596 
Hution  y.  Lochridge,  27  W.  Va.  428 
Maynard    v.    Railey,    2   Nev.    323 
Blondheim   v.   Moore,    11    Md.    865 
Orowder  v.  Moore,  52  Ala.  220;  Frieker 
y.    Peters,    21   Fia.   254;    Whitehead 
Y.  Woolen,  43   Miss.    523;    Rogers  v. 
Dougherty,  20  Ga.  271.    See  N.  Y. 
Code  Civ.  Proc.  §  714. 

*Fredenheim  v.  Bohr,  87  Va.  764; 
Re  Potts  [1893]  1  Q.  B.  618;  Orandin 
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seems  imperative  that  this  exception  be  enforced  as  when,  by  no- 
tice, the  very  purpose  of  a  receiver  may  be  rendered  wholly 
nugatory ;  at  other  times,  however,  notice  may  be  given,  and  a 


V.  LaBar,  2  N.  D.  206;  PeopU  v. 
Norton,  1  Paige,  17;  Verplanck  v. 
Mercantile  Ins.  Co.  2  Paige,  438;  Tay- 
Uyr  V.  Eckeraley,  L.  R  2  Ch.  Div.  802; 
Be  K  H.  V.  H.  L.  R.  1  Ch.  Div.  276, 
45  L.  J.  Ch.  749;  Fricker  v.  Peters,  21 
Fla.  254;  Whitelaw  v.  Sandys,  12  Ir. 
Eq.  898;  Wabash  B.  Co.  v.  Dykeman, 
183  Ind.  56;  Baker  v.  Backus,  82  111. 
79;  Chicago  dt  8.  E.  B.  Co.  ▼.  Cason, 
138  Ind.  49;  Moyers  v.  Coiner,  22  Fla. 
422;  Beeclier  v.  Bininger,  7  Blatchf. 
170;  Montgomery  r.  Knox,  20  Fla.  872; 
West  V.  Chasten,  12  Fla.  815;  Blaekeit 
V.  Blaekett,  24  L.  T.  N.  S.  276;  Ashurst 
V.  Lehman,  86  Ala.  870;  Moritz  v.  MO- 
ler,  87  Ala.  331 ;  Mays  v.  Bose,  Freem. 
Ch.  (Miss.)  708;  Sims  v.  Adams,  78 
Ala.  895;  Vose  v.  Beed,  1  Woods.  647; 
Goodyear  v.  Beits,!  How.  Pr.l87;  Flag- 
ler V.  Blunt,  82  N.  J.  Eq.  518;  Orphan 
Asylum  Soe.  v.  McCartee,  Hopk.  Ch. 
429;  Kean  v.  Colt,  5  N.  J.  Eq.  865; 
Leavitt  v.  yate«,  4Edw.  Ch.  162;  ienoa; 
V.  Noirebe,  Hemp.  225;  Maynard  v. 
Bailey,  2  Nev.  818;  Jolins  v.  Jo/in«.  23 
Ga.  81;  Cleveland,  C.  C.  &  I.  B.  Co.  v. 
Jmett,  87  Ohio  St.  649;  Sandford  v. 
Sinclair,  8  Paige,  873;  Gibson  v.  iftw- 
ftn,  8  Paige,  481;  McCarthy  v.  Peofej, 
9  Abb.  Pr.  164;  Field  v.  Bipley,  20 
How.  Pr.  26;  Lucas  v.  Harris,  56  L. 
J.  Q.  B.  N.  8. 15. 

In  Wabash  B.  Co.  v.  Dykeman,  188 
Ind.  56,  the  Rev.  Stat.  1861,  §  1280, 
provided  that  the  receivers  should  not 
be  appointed  either  in  term  or  vaca- 
tion in  any  case  until  the  adverse 
party  should  have  appeared  or  should 
have  had  reasonable  notice  of  the  ap- 
plication for  such  appointment  except 
upon  sufficient  cause  shown  by  affi- 
davit. The  statute  being  silent  as  to 
what  should  constitute   a  sufficient 


cause,  the  court  held  that  the  "suffi- 
cient cause"  required  by  the  statute 
to  be  shown  must  be,  First,  for  the 
appointment  of  a  receiver  at  all. 
Second,  for  not  giving  notice  of  the 
application  to  the  adverse  party.  The 
statement  in  the  verified  complaint 
that  there  was  an  emergency  for  the 
immediate  appointment  of  a  receiver 
without  notice  was  not  a  sufficient 
showing.  This  was  a  mere  statement 
of  opinion,  the  facts  on  which  the 
opinion  was  founded  should  have 
been  pleaded  in  order  to  enable  the 
court  to  judge  of  its  correctness. 
Verplanck  v.  Mercantile  Ins.  Go.  2 
Paige,  438-451;  French  v.  Gifford, 
80  Iowa,  148;  MoHtz  v.  MiUer,  87 
Ala.  331.  The  court  adopts  the  lan- 
guage of  Gluck  &  Becker  on  Receivers 
of  Corporations  which  is  as  follows: 
* 'Courts  of  Equity  are  exceedingly 
unwilling  to  appoint  a  receiver  on  an 
ex  parte  applicalion.  It  is  now  the 
settled  practice  not  to  appoint  a  re- 
ceiver ex  parte  and  thereby  deprive 
the  corporation  of  the  possession  of 
its  property  before  it  has  had  an  op- 
portunity to  be  heard  in  relation  to  its 
rights,  except  in  those  cases  where  it 
is  out  of  the  jurisdiction  of  the  court 
or  none  of  its  officers  can  be  found ; 
or  where,  for  some  other  reason,  it  be- 
comes absolutely  necessary  for  the 
court  to  interfere  before  there  is  time 
to  give  notice  to  the  corporation  to 
prevent  the  destruction  or  loss  of 
property."  The  court  also  refers  to 
the  following  cases  as  sustaining  the 
proposition:  People  v.  Albany  db  S. 
B.  Go.  55  Barb.  844.  869;  Bi^aon  v. 
Curry,  35  Iowa.  72;  IIou>e  v.  Jones,  57 
Iowa,  180;  Cleveland,  C.  C.  dt  /.  B.  Co. 
V.  Jewett,  87  Ohio  St.  649;  Cook  v.  De- 
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temporary  injunction  granted  pending  a  hearing  and  in  this  way 
preserve  the  rights  of  all  parties.  Frequently  statutory  provisions 
are  made  for  emergency  matters  of  this  character,  and  especially 
so  in  regard  to  injunctions. 

Where  no  notice  is  required  to  be  given  to  the  adverse  party 
of  the  application  for  a  receiver,  by  reason  of  danger  or  otherwise, 
it  is  not  sufficient  to  make  the  bare  allegation  in  the  bill  or  peti- 
tion of  danger,  loss  or  emergency,  but  the  facts  on  which  the 
allegation  is  based  must  be  stated  so  as  to  enable  the  court  to 
judge  of  its  correctness.*  Besides  the  general  allegation  would 
be  bad  pleading,  in  that  it  would  be  at  most  a  conclusion. 


troU  <t  M.  R.  Co.  45  Mich.  458;  Turn- 
huU  V.  Prentiss  Lumber  Co.  55  Mich. 
887,  and  other  cases. 

la  WhitelatDs  v.  Sandys,  supra,  the 
court  upon  the  application  of  the 
plaintiff  appointed  a  receiver  over  the 
land  of  a  minor  defendant  before  his 
appearance  or  answer  on  affidavit  that 
the  rents  could  not  be  enforced  from 
the  undertenants  of  the  minor,  and 
that  his  interest  was  in  danger  of 
being  evicted,  the  head  landlord  hav- 
ing served  ejectment  for  nonpayment 
of  the  head  rent. 

In  People  v.  Norton,  supra,  the 
court  say:  *'A8  a  general  rule  a  re- 
ceiver should  not  be  appointed  with- 
out notice  to  the  opposite  party;  but 
that  rule  must  be  subject  to  ex- 
ceptions in  special  cases  where  irre- 
parable Injury  would  be  sustained  by 
one  or  both  parties  by  such  delay. 
Sandfard  v.  Sindair,  8  Paige,  878; 
Oiiaon  ▼.  Martin,  8  Paige,  481. 

**In  Maguire  v.  AUen,  1  Ball  & 
B.  75,  a  receiver  was  appointed 
on  the  application  of  the  plaintiff 
where  the  defendant  had  absconded 
to  prevent  service  of  the  subpoena  to 
appear  and  answer  the  bill.  In  these 
causes  the  defendant  who  had  travers- 
ed the  finding  of  the  jury,  had  left  the 
state  and  was  not  expected  to  return 
for  several  months  and  had  no  resi- 


dence or  place  of  business  where  a 
subpoena  could  be  served.  His  solici- 
tor who  was  employed  on  the  traverse, 
on  being  applied  to  refused  to  appear, 
or  do  anything  in  this  case  on  the 
ground  that  he  was  not  authorized; 
and  it  was  necessary  that  the  receiver 
should  be  appointed  without  delay  to 
collect  the  rents  of  the  tenants  which 
might  be  lost  by  a  delay  of  a  few  days. 
Under  these  circumstances,  I  think 
these  are  proper  cases  for  the  court,  in 
the  exercise  of  a  sound  discretion,  to 
dispense  with  the  formality  of  a  notice 
and  make  ex  parte  orders  for  the  ap- 
pointment of  teceivers;  saving  to  the 
defendant  the  right  hereafter  to  apply 
for  relief  against  the  order  if  he  can 
show  any  good  reason  on  the  merits 
for  discharging  the  same." 

*  Verplanek  v.  Mercantile  Ins.  Co.  2 
Paige.  438;  French  v.  Oifford,  30  Iowa, 
148;  Lindsay  v.  American  Mortg.  Co. 
97  Ala.  411;  Wabash  R.  Co.  ▼. 
Dykeman,  133  Ind.  66;  Chicago  &  8.  E. 
R.  Co.  V.  Caeon,  183  Ind.  49;  Moritz  v. 
MiUer,  87  Ala.  831  (See  Code);  WiU- 
iams  V.  Jenkins,  11  Ga.  595;  Ashurst 
V.  Lehman,  86  Ala.  870;  Fricker  v. 
Peters,  21  Fla.  254. 

In  Verplanek  v.  Mercantile  Ins.  Co. 
supra.  Chancellor  Walworth  says:  ''In 
every  case  where  the  court  is  asked  to 
deprive  the  defendant  of  the  possession 
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§  6.  Functions  of  the  receirer. 

The  functions  of  a  receiver  relate  to  and  embrace  the  due  exe- 
cution and  performance  of  the  duties  and  obligations  resting 
upon  him  by  virtue  of  his  oflSce,  taking  into  consideration  the 
attitude  he  sustains  to  the  court  making  the  appointment,  the 
parties  before  the  court,  concerning  whose  rights  the  court  is 
called  upon  to  adjudicate,  and  the  nature  and  character  of  the 
property  placed  in  his  possession,  custody  or  control 

(a)  SoTTBOE  OF  power;  nature  and  extent. 

He  derives  his  power,  primarily,  from  the  court,  and  his  official 
action,  duties  and  responsibilities  are  measured  by  the  scope  of 
the  order  which,  after  his  qualification,  constitutes  him  receiver, 
and  such  supplementary  orders  and  directions  as  he  may  subse- 
quently receive  in  the  due  administration  of  the  estate  or  matters 
in  controversy.  His  discretionary  powers  are  limited,  as  a  rule, 
to  those  acts  and  transactions  which  are  incident  to  the  general 
scope  of  authority  given  to  him.  He  is  an  officer  of  the  court, 
and  in  this  sense  has  been  considered,  truly  and  properly,  the 
hand  of  the  court,  and  as  such  he  has  been  held  bound  to  render 
to  the  court  a  strict  account  of  his  official  action.'  As  courts  of 
equity,  and  those  exercising  equitable  jurisdiction,  have  extended 
their  jurisdiction,  along  with  the  general  growth  of  remedial 
jurisprudence,  the  functions  of  the  receiver  have  been  increased 
very  materially  as  compared  with  receiverships  in  the  earlier 
stages  of  Engjlish  and  American  courts.'     As  we  have  already 


of  his  property  without  a  hearing  or 
an  opportunity  to  oppose  the  applica- 
tion, the  particular  facts  and  cir- 
cumstances which  render  such  a  sum- 
mary proceeding  proper  should  be  set 
forth  in  the  bill  or  petition  on  which 
such  application  is  founded.  The 
facts  must  be  stated  on  which  the 
opinion  is  founded  to  enable  the 
courts  to  judge  of  the  correctness." 

An  allegation  on  information  and 
belief  is  insufficient.  Mmlz  v.  MiUer, 
9upra.  Where  the  affidavits  show  that 
defendants  are  disposing  of  the  prop- 
erty in  which  complainant's  claim  an 


equal  interest  with  them,  collecting 
and  appropriating  the  proceeds  of 
sale  and  that  they  are  insolvent,  it 
will  Justify  the  appointment  of  a  re- 
ceiver without  notice.  8im$r,  Adanu, 
78  Ala.  895. 

See  also  Darein  v.  WelU,  61  How. 
Pr.  259 ;  Oakley  v.  FaUrwn  Bank,  2  N. 
J.  Eq.  173. 

^  Chancellor  Bland,  in  WiUianuonft, 
Wilson,  1  Bland,  Oh.  418;  Verplanek 
V.  Mercantile  Im  Co.  2  Paige,  438. 

**'In  the  progress  and  growth  of 
equity  jurisdiction,  it  has  become 
usual   to   clothe   such  officers  with 
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se^i,'  both  in  England  and  this  conntrj,  the  law  of  receiv^ership 
has  been  extended  by  statatory  enactment  to  many  subjects,  not 
previonsly  embraced  in  the  ordinary  chancery  jurisdiction,  and 
the  powers,  duties  and  relationship  of  the  receiver  have  been 
likewise  greatly  increased,  and  in  many  cases,  particularly  with 
regard  to  insolvent  corporations,  he  is  vested  with  all  the  prop- 
erty and  effects  of  the  corporation,  the  power  to  sell  and  dispose 
of  the  same  and  distribute  the  proceeds  to  its  creditors  and  stock- 
holders. This  class  of  receivers  we  have  termed  statutory  receiv- 
ers, as  distinguished  from  common  law  receivers,  the  functions  of 
which  are  «m  generis. 

(b)  Trustee  foe  all  pabties;  eesponsibility. 

The  receiver,  occupying  a  position  of  perfect  independence,  so 
far  as  the  parties  are  concerned,  appointed  by  the  court  by  reason 
of  such  relation,  and  reflecting  as  he  does  the  impartiality  of  the 
court  as  between  conflicting  interests,  i9  not  the  agent  or  special 
representative  of  the  contestants  or  either  of  them.  JNTeither  the 
law  nor  the  court  will  permit  him  in  his  administration  to  mani- 
fest the  slightest  inclination  towards  one  party  or  the  other.  He 
is  a  trustee  of  the  strictest  character,  conserving  the  interests  of 
all  parties  with  special  favors  for  none,'  and  the  property  and 


mach  larger  powers  than  were  for- 
merly conferred."  Mr.  Justice  Swayne 
in  Daws  v.  Gray,  88  U.  8.  16  WaU. 
208,  219,  21  L.  ed.  447.  462. 

>  AnU,  g  8;  see  also  post,  chapter 
on  Railways. 

*  DetroU  First  Nat.  Bank.  y.Bamum 
Wire  it  Iron  Works,  60  Mich  .487 ;  Davis 
V.  Duke  of  Marlborough,  2  SwAxiBi.  108; 
Broum  v.  Warner,  78  Tex.  648, 11  L. 
R.  A.  894;  Oom,  ▼.  Franklin  Ins,  Co. 
116  Mass.  278;  Day  y.  FifstcU  Teleg.  Ch. 
66  Md.  864 ;  Green  y.  Boatmek,  1  Sandf . 
Gh.  186;  DetendoTf  y.  Dickinson,  21 
How.  Pr.  276;  Portman  y.  MUl,  8  L.  J. 
Ch.  N.  8.  161;  OuriU  v  LeavUt,  1 
Abb.  Pr.  274;  Brown  y.  Northrup,  15 
Abb.  Pr.  N.  8.  888;  Oorey  y.  Long,  48 
How.  Pr.  497. 

There  appears  to  be  a  limitation  to 
the  rule  announced  in  the  text  when 


applied  to  the  dissolution  of  corpora- 
tions, where  by  the  act  of  dissolution 
the  corporation  in  effect  makes  an  a^- 
signment  for  the  benefit  of  its  credit- 
ors, in  which  case  the  receiver  takes 
only  the  rights  of  the  corporation 
such  as  could  be  asserted  in  its  own 
name,  and  therefore  in  such  case  is 
the  representatiye  of  the  corporate 
body  itself  and  not  of  its  creditors  or 
shareholders.  BepubUc  L.  Ins.  Co. 
y.  Swigert,  186  111.  160,  12  L.  R.  A. 

828. 
The  receiver  does  not  in  any  special 

sense  represent  the  party  upon  whose 
motion  he  Is  appointed,  more  than 
any  other  party  to  the  cause.  He 
owes  an  equal  duty  to  all,  and  is  re- 
sponsible to  the  court  alone.  Baker 
y.  Backus,  82  111.  79 ;  Beverley  v.  Brooke, 
4  Gratt.  208;  First  Nat.  Bank  v.  Bar- 
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fnmlfl  confided  to  his  care  are  m  civatodia  legis,  and  these  it  is 
hin  duty  to  guard  and  preserve  with  scrupulous  care.'  This  posi- 
tion of  trust  and  independence  he  continues  to  occupy  until  the 
litigation  is  brought  to  an  end,  and  it  is  judicially  ascertained  to 
whom  the  property  or  its  possession  rightfully  belongs,  after  which 
Ih)  becomes  the  representative  of  such  successful  party ;'  or 
whoro  the  property  is  sold  for  the  benefit  of  creditors,  he  is  the 
luiud  of  the  court  and  the  agent  of  the  creditors  in  the  distribu- 
tion of  the  proceeds.  He  is  in  no  sense,  however,  the  represen- 
tative of  those  who  are  not  parties  to  the  suit,  or  become  such 
during  its  progress.*  Neither  is  he,  without  the  direction  of  the 
court,  to  interfere  with  or  meddle  in  the  litigation  of  the  parties. 


numWire  cfc  Iron  Works,  60  Mich.  487; 
Union  Nat.  Bank  v.  Bank  of  Kansas 
City,  186  U.  S.  228,  84  L.  ed.  841;  Lot- 
timer  v.  I/yrd,  4  E.  D.  Smith,  183; 
Hnow  V.  WinsloWy  54  Iowa,  200. 

Uq  is  not  to  be  controlled  by  the 
rupresentatiyes  of  any  party  to  the 
Huit.     Iddings  v.  Bruen,  4  Sandf.  Ch. 

417. 

His  powers  and  duties  are  measured 
by  the  order  of  court  making  the  ap- 
pointment and  the  established  rules 
and  practice  of  such  court.  Battle  v. 
Davis,  66  N.  C.  262. 

Bee  also  Skinner  y.  MaxweU,  66  N. 
O.  46,  68  N.  C.  400;  Booth  v.  Glark, 
68  U.  8.  17  How.  322,  15  L.  ed.  164; 
Qreen  y.  Bostvnck,  1  Sandf.  Ch.  185; 
Hunt  y.  Wolfe,  2  Daly,  808;  Van  Rens- 
selaer v.  Emery,  9  How.  Pr.  186;  Corey 
Y.Long,  43  How.  Pr.  497;  Devendarfv, 
Dickinson,  21  How.  Pr.  276:  Kaiser  v. 
Kellar,  21  Iowa.  96;  Snow  y.  WinsUnD, 
64  Iowa,  200;  ffooper  v.  Winston,  24  111. 
858;  EUicott  v.  Watford,  4  Md.  80; 
WUUamson  y.  Wilson,  1  Bland,  Ch. 
418;  Colmrn  v.  Ames,  57  Cal.  201. 

Where  property  is  placed  in  the 
hands  of  a  receiyer.  upon  a  decree 
for  the  plaintiff,  tie  receiver's  duties, 
as  such,  are  at  an  end,  and  he  holds 
merely  as  trustee  for  the  plaintiff,  and 


the  goods  can  be  levied  on  in  his 
hands,  for  the  plaintiff's  debts.  Very 
V.  Watkins,  64  U.  S.  23  How.  469,  16 
L.  ed.  522.  And  see  LoUimer  v.  Lord, 
4  £.  D.  Smith,  183;  Re  Colvin's  Et^tate, 

3  Md.  Ch.  278;  EUicott  v.  Warford,  4 
Md.  80;  King  v.  Outts,  24  Wis.  627; 
Meier  v.  Kansas  P.  R.  Ch.  6  Dill.  476. 

1  Ashurst  V.  Lehman,  86  Ala.  870; 
Oayle  v.  Johnson,  80  Ala.  888;  Skin- 
ner y.  MaxweU,  66  N.  C.  45,  68 
N.  C.  400;  BatHe  v.  Davis,  66  N.  C. 
252;  Corey  v.  Long,  43  How.  Pr.  497; 
Detendorf  v.  Dickinson,  21  How.  Pr. 
276;  Hunt  v.  Wolfe,  2  Daly,  303;  Co- 
bum  y.  Ames,  67  Cal.  201 ;  Hooper  ▼. 
Winston,  24  111.  853. 

*  See  note  1  above. 

s  Hou>ea  v.  Ripley,  10  Paige,  48.  In 
a  case  where  a  creditor's  bill  is  filed 
in  behalf  of  the  complainants  therein, 
and  not  in  behalf  of  other  creditors, 
the  receiver  is  not  necessarily  a  trus- 
tee for  the  benefit  of  all  creditors, 
but  for  the  benefit  of  those  creditors 
in  whose  behalf  he  is  appointed. 
Towng  v.  Clapp,  147  111.  176;  Rwsi^ 
y.  Chicago  Trust  d  Sav,  Bank,  139  111. 
588, 17  L.  R.  A.  845 ;  Bostwick  v.  Menek, 

4  Daly,  68;  Manley  v.  Rassiga,  18  Hun, 
288. 
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(c)  Care  and  custody  of  the  property. 

The  receiver,  occupying  the  peculiarly  responsible  position  that 
he  does,  both  in  his  attitude  to  the  court  and  the  parties  before 
the  court,  is  required  to  exercise  great  care  and  circumspection 
over  the  funds  or  property  entrusted  to  him,  or  whatever  other 
interests  that  may  come  to  him  as  receiver.*  Except  in  a  few 
exceptional  cases,  he  is  selected  not  only  because  of  his  ability, 
honesty  and  integrity,  but  because  of  his  not  being  interested  in 
any  manner  in  the  subject-matter  of  the  litigation.  Neither  will 
he  be  permitted  to  become  interested  in  the  property  in  his 
charge  as  receiver  during  the  progress  of  the  litigation,  nor  use 
such  property  or  funds  for  purposes  of  his  own  personal  gain, 
and  ail  interest  and  profits  derived  from  the  funds  or  property 
must  be  strictly  accounted  for."  However  proper  his  intentions 
may  be,  he  is  liable  for  loss  or  waste  growing  out  of  the  careless 
manasrement  of  his  trusts. 

§  7.  Effects  of  appointment. 

The  primary  and  proximate  effects  that  follow  the  appointment 
of  a  receiver  are : 

(a)  Places  property  in  custodia  legia. 

The  property,  funds,  or  whatever  may  be  the  subject-matter 
of  the  litigation  that  come  to  the  hands  of  the  receiver  are  in 
custodia  legis^  e^nd  being  so,  will  not  be  permitted  to  be  interfered 
with,  either  by  the  parties  to  the  suit,  strangers  to  the  suit,  or 
other  courts  of  co-ordinate  jurisdiction.  The  imderlying  reasons 
for  this  rule  are  apparent  and  need  not  be  elaborated  in  this  con- 
nection.    See  *'Ileceiver'8  Possession." 

(b)  Receiver  not  permitted  to  be  sued. 

Neither  will  the  court  permit  its  receiver  to  be  sued  or  har- 
rassed  by  litigation  without  its  express  permission,  to  be  granted 
only  in  exceptional  cases  for  judicious  and  special  reasons.     The 

^Walk&TY.  Mtnris,  UGa.  823;  Henry  Brum,  4  Sandf.  Ch.  417;  Reynolds  v. 

▼.  Kaufman,  24  Md.  t ;  StaU  v.  Oih-  Pettyjohn,  79  Va.  827;  Kaiser  ▼.  Keller, 

mm,  31  Ark.  140;  Devendorf  v.  Diek-  21  Iowa,  05.     See  further  Receiver's 

inton,  21  How.  Pr.  275;  Balway  v.  Liability. 

Salway,2  Ruis.  & M.  215;  Idding9  ▼.  ^Battaile  v.  Fisher,  86  Miss.  821. 
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court  first  obtaining  jurisdiction  and  appointing  a  receiver  retains 
that  jurisdiction,  as  a  rule,  for  all  purposes,  settling  and  adjusting, 
in  the  same  suit,  all  conflicting  interests  of  whatsoever  nature 
between  the  parties  that  grow  out  of  or  relate  to  the  subject 
matter  in  controversy.*  It  may,  however,  permit  a  jury  to  be 
called  to  pass  upon  disputed  questions  of  fact,  or  may  refer  the 
matter  to  a  common  law  court  and  jury  for  settlement  and 
adjudication,  but,  in  -such  case,  the  court  retains  the  property  or 
funds  under  its  control. 

(c)  Determines  no  bights  and  affects  no  liens. 

The  custody  of  the  receiver  is  that  of  the  law,  and  in  its 
nature  is  provisional  and  suspensive,  leaving  the  rights  of  all 
parties  concerned  to  be  controlled  by  the  ultimate  judgment  of 
the  court.  The  appointment,  in  and  of  itself,  determines  the 
rights  of  no  one,  and  does  not  disturb,  or  in  any  wise  affect  the 
legal  or  equitable  standing  of  any  party  to  the  suit,  or  strangers 
thereto.  And  while  the  custody  of  the  property,  or  fund,  may 
be  transferred,  all  liens  upon  or  rights  therein  remain  unchanged, 
and,  if  the  property  be  sold  prior  to  the  final  determination  of 
the  respective  rights  therein  the  status  of  the  parties  to  the  pro- 
ceeds is  preserved  and  protected.'    This  is  accomplished  by  suit- 


*  "  By  tbe  order  of  appointment  the 
court  takes  tbe  whole  subject  into  its 
own  hands:  and  ultimately  disposes 
of  all  questions,  whether  legal  or 
equitable,  growing  out  of  the  pro- 
ceeding. "  Beverley  v.  Brooke,  4  G  ratt. 
187.  That  the  court  will  no(  permit 
the  possession  of  its  receiver  to  be  in- 
terfered with  without  its  permission, 
see  Vermont  &  C.  B.  Co,  ▼.  Vermont 
a  B,  Co,  46  Vt  7»2;  BuueU  ▼. 
Eaet  Anglian  B.  Co.  8  Macn.  & 
G.  104;  iSvpartd  Cochrane,  L.  R.  20  £q. 
282;  Spinning  v.  Ohio  L,  Ins,  A  T.  Co. 
2  Disney,  868;  Fort  Wayne,  M.dCB. 
Co.  y.  MeUeU,  92  Ind.  685;  Skinner  v. 
Maseu)^,  68  N.  C.  400:  Potter  ▼.  JSfpa 
Springe  Briek  Co.  47  N.  J.  £q.  442;  Ja- 
eobeon  v.  Landolt, 78  Wis.  142;  Bigger, 
Whitney,  16  Abb.  Pr.  888;  Brivn  v. 
Pavi,  8  Tenn.  Ch.  857;    Woeriehoffer 


V.  North  BiDer  Const.  Co,  99  N.  T.  898; 
Be  Day,  84  Wis.  638;  MarshaU  v.  Lock^ 
ett,  76  Ga.  289;  Be  Christian  Jensen 
Co.  128  N.  Y.  550;  ^  Tyler,  149  U. 
8.  164,  87  L.  ed.  689;  Edwards  y. 
Norton,  65  Tex.  405;  EUis  y.  Vernon 
lee  L.  dbW.Co.m  Tex.  109;  BusseiU  y. 
Texas  d  P.B,  Co,  68  Tex.  646;  Bobinsotk 
V.  Atlantic  A  O.  W.  B,  Co.  66  Pa.  160; 
Thompson  v.  Mcdeary,  159  Pa.  189. 

And  see  further  ''Suits  against  Re- 
ceiver." 

•  Miller  y.  Bowles,  68  N.  Y.  258; 
Myers  y.  EeteU,  48  Miss.  872;  Central 
Trust  Co.  y.  Wabash, ».  L.  4b  P.  B.  Co. 
80  Fed.  Rep.  844;  Union  Nat.  Banky. 
Kansas  CUy  Bank,  136  U.  S.  228, 84  L. 
ed.  841;  Skip  y.  Harwood,  8  Atk.  564; 
Anon,  2  Atk.  15;  WisiwaU  v.  Sampson, 
55  U.  8.  14  How.  52,  14  L.  ed.  822; 
EUi$  Y.Boston,  H.  4b  E.B.  Co.  107  Mass. 
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able  and  proper  provisions  in  the  decree  or  jnd^ent.  All  liens 
are  protected  and  preserved,  bnt  the  right  to  enforce  such  liens 
is  saspended  pending  the  receivership. 

§  8.  Kinds  of  receivers. 

Receivers  are  sometimes  designated  as  General  Receivers, 
Receivers  Pendente  Lite^  Special  Receivers,  Interim  Receivers, 
Managera,  Ancillary  Receivers,  and  in  England,  Liquidatoi*s. 
The  purposes  in  all  cases  being  the  same,  though  the  methods  of 
accomplishment  may  differ,  and  though  the  functions  of  the 
receiver  may  vary  in  different  cases,  no  good  result,  but  confusion 
rather,  follows  the  application  of  the  several  names  to  the  re- 
ceiver, and  so  far  as  the  general  treatment  of  the  subject  is  con- 
cerned, no  nominal  distinction  will  be  observed.  Receivers  may 
be  general  as  to  property  and  special  as  to  power,  or  vice  versa, 
Nearly  all  receivers  are  pendente  lite^  and  with  equal  propriety 
might  be  called  interim^  while  a  manager  is  only  in  the  exercise 
of  an  enlarged  power,  for  the  accomplishment  of  the  same  end.* 


1;  Maynard  v.  Bond,  67  Mo.  815; 
Herman  v.  Fisher,  11  Mo.  App.  276; 
EzparU  Dunn,  8  8.  C.  207;  Beverley 
V.  Brooke,  4  Gralt.  187;  Bitting  v.  Ten 
Eyek,  85  iDd.  857;  LeavUt  v.  Tates,  4 
Edw.  Ch.  188;  EUieott  v.  Warford,  4 
Md.  80. 

That  the  receiver's  possession 
is  the  possession  Of  the  court, 
see  Skinner  ▼.  MctxwU,  68  N.  0. 
400;  Bobinton  v.  Atlantic  db  Q,  W. 
B,  Co.  66  Pft.  160;  Day  y.  Po^ 
tal  TeUg,  Co.  66  Md.  854;  De 
Viuer  v.  Blaeketone,  6  Blatcbf.  285; 
Be  Buler's  Estate,  18  Ir.  Ch.  N.  8. 
456;  Be  Merchants'  Ins.  Co.  8  Biss. 
165;  Mays  ▼.  Bose,  Freem.  Oh.  (Miss.) 
708;  Angel  v.  Bmith,  0  Ves.  Jr.  885. 

That  he  takes  the  property  subject 
to  all  liens  thereon,  see  Bowling  Oreen 
Am.  Bank  v.  Todd,  64  Barb.  146;  Bieh 
▼.  Loutrel^  18  How.  Pr.  121;  Oers  v. 
Dibble,  17  How.  Pr.  81;  Be  North 
Ameriean  OuUa  Pereha  Go.  17  How. 
Pr.  549;  Bmith  ▼.  New  York  Consol. 
Stage  Co.  18  Abb.  Pr.  419,  482;  Conley 


▼.  Deere,  11  Lea,  274;  Von  Bonn  v. 
Super.  Ct.  58  Cal.  858;  Union  Trust 
Co.  V.  Weber,  96  111.  846;  Loreh  v. 
AtUlman,  75  Ind.  162.  And  while 
the  liens  are  not  suspended  or  in  any 
manner  interfered  with,  yet  the  right 
to  enforce  such  Hens  by  ordinary 
process  is  suspended.  Ellis  y.  Vernon 
Iee,L.d!W.CoMTeT.l09.  Andseealso 
WaUing  ▼.  Mmer,  108  N.  Y.  178;  Bobin- 
son  V.  Atlantic  cfi  0.  W.  B.  Co.  66  Pa. 
160;  Thompson  y.  McCleary,  159  Pa. 
189;  Dugger  v.  CoUins,  69  Ala.  824. 
See  further  Chap.  II,  g  17. 

'  As  we  have  seen,  a  liquidator  is 
a  statutory  recelTer,  with  enlarged 
powers  conferred  by  Act  of  Parlia- 
ment. 8ee  ants,  §  8.  And  may  be 
appointed  generally  or  for  a  special 
purpose.  Be  Langham  Skating  Bink 
a.  L.  R  6  Ch.  DiT.  102. 

A  receiver  pendente  lite  is  a  mere 
temporary  officer  and  does  not  possess 
the  power  of  a  permanent  receiver, 
or  any  legal  power  eicept  such  as  is 
specifically  conferred  upon  him  by  the 
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§  9.  At  what  stage  appointed. 

(a)  It  is  a  prerequisite  that  there  shall  be  at  the  time  of  making 
application  a  suit  actually  pending.* 

(b)  And  there  must  be  a  strong  special  ground  to  induce  the 
courts  to  appoint  a  receiver  before  answer.' 

(c)  After  decree  and  sale  a  receiver  may  be  appointed  if  it  is 
necessary  to  secure  complete  justice  to  the  parties.' 


court  His  functions  are  limited  to  the 
care  and  preservation  of  the  property. 

Decker  v.  Gardner,  124  N.  Y.  884, 
11  L.  R.  A.  480;  Herring  v.  New  York, 
L,  3,  <fc  W.  R  Co.  105  N.  Y.  372; 
Keeney  v.  Home  Im.  Co.  71  N.  Y.  898. 

In  cases  of  danger  or  loss  the  court 
may  appoint  an  interim  receiver  until 
such  time  as  a  receiver  may  be  ap- 
pointed in  due  course  of  law.  Taylor 
V.  Eekersley,  L.  R.  2  Ch.  Div.  802,  45 
L.  J.  Ch.  527;  34  L.  T.  687. 

A  manager  appears  to  be  a  person 
appointed  to  carry  on  a  business  pen- 
dente lite.  Smith  v.  I^ew  York  Consol, 
Stage  Co.  18  Abb.  Pr.  419,  433.  The 
purpose  is  to  enable  the  company's 
business  to  be  sold  as  a  going  con- 
cern, the  current  expenses,  wages,  etc., 
being  provided  for  by  the  plaintiff. 
Makins  v.  Ibotson  [1891]  1  Ch.  183,  60 
L.  J.  Ch.  164,  63  L.  T.  515;  Peek  v. 
Trinsmaran  Iron  Co.  L.  R.  2  Ch.  Div. 
116.  And  it  seems  that  such  a  man- 
ager will  be  appointed  where  it  is  nec- 
essary to  preserve  the  security  though 
the  business  is  not  mortgaged.  Camp- 
bell V.  lAoyd^s  Bank,  58  L.  J.  Ch.  424. 

1  The  appointment  of  a  receiver 
prior  to  filing  a  bill  is  a  nullity. 

Jones  V.  SehaU,  45  Mich.  879;  Mer- 
chants di  M.  Nat.  Bank  v.  Kent,  48 
Mich.  292;  Ouy  v.  Book,  4.1  Kan.  236 
Hardy  v.   MeCUllan,   53   Miss.   507 
Jones  V.  Bank  ofLeadviUe,  10  Colo.  464 
KimbaU    v.   Ooodbum,  82  Mich.  10 
Baker  v.  Backus,  32  111.  79;  Davis  v. 
Flagstaff  Silver  M.  Co.  2  Utah,  92. 

<  Baker  v.  Backus,  82  Ul.  79;  WeU 


V.  Ooetter,  72  Ala.  259;  Hugonin  v. 
Basely,  13ye8.  Jr.  105;  Micou  v.  Moses, 
72  Ala.  439. 

*  GonneUy  v.  Dickson,!^  Ind.  440.  In 
this  case  the  court  say :  **  The  debtor 
who  remains  in  possession  after  the 
sale  of  his  land  certainly  owes  some 
duties  to  the  purchaser.  He  has 
charge  of  the  property  and  without 
doubt  may  be  restrained  from  com- 
mitting actual  waste;  but  mere  per- 
missive waste  mav  be  no  less  harm- 
ful.  Sometimes,  too,  injunction  does 
not  afford  adequate  relief  against 
waste.  .  .  .  Under  our  statute 
the  judgment  debtor  or  owner  in 
possession  holds  the  land  itself  con- 
ditionally for  the  purchaser,'that  is  to 
say,  as  trustee  for  him;  and  for  the 
reasonable  rents  and  profits  is  con- 
ditionally accountable  or  liable  to 
him.  .  .  .  Our  decision  is  that 
where  it  is  shown  that  the  property  is 
in  the  hands  of  a  tenant  who  is  uuder 
contract  to  pay  a  stipulated  rent 
which  has  not  been  paid  to  the  judg- 
ment debtor  or  to  the  owner  of  the 
land  and  that  the  latter  is  insolvent 
and  cannot  redeem,  the  court  may 
appoint  a  receiver  to  collect  such 
rents  and  to  hold  the  same  until  the 
end  of  the  year,  if  a  redemption  is  not 
sooner  made,  to  be  paid  over  to  the 
debtor  if  he  redeems  and  otherwise 
to  the  purchaser." 

And  after  decree  a  receiver  may  be 
appointed  though  not  prayed  for  in 
the  bill. 

Shannon  v.  Hanks,  88  Va.  888. 
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(d)  Or  after  appeal  where  the  bond  affords  no  adequate  pro- 
tection.* 

§  10.  Application  for ;  allegations ;  who  appointed. 

(a)  By  whom  application  made. 

As  a  general  rale  and  in  the  ordinary  course  of  practice  the 
appointment  of  a  receiver  is  made  on  the  application  of  the  plain- 
tiff in  the  suit.  To  this  rule,  however,  there  may  be  exceptions, 
as  where  the  application  is  made  by  both  plaintiff  and  defendant, 
but  the  conduct  of  the  proceedings,  in  general,  will  be  given  to 
the  plaintiff.*  And  while  it  may  not  be  entirely  regular  for  one 
defendant  to  apply  for  a  receiver  as  against  a  co-defendant,*  yet 
on  a  cross-bill  he  may  do  so/  but  even  that  has  been  held  not  to 
be  necessary.* 

(b)  Exercise  of  care  by  the  courts. 

In  passing  upon  the  application,  by  whomsoever  made,  the 
court  will  carefully  scrutinize  the  application  and  the  effects  of 
the  appointment  upon  all  parties  concerned.*  The  appointment 
is  usually  an  incident  only  to  the  main  purpose  of  the  bill  or 
petition,  and  is,  in  effect,  the  sequestration  of  the  defendant's 
property  in  advance  of  a  hearing  and  adjudication  of  the  rights  of 

'  Bea/rd  ▼.  ArbuMa,  19  W.  Va.  145;  unit  is   thereby  detached  from  the 

AdHnav.  Edwards,  ^YtL.^\^tMoran  main  road.     In  such  case  not  only 

T.  JohnaUmy  26  Gratt.  108.  the  parties  to  the  suit  are  affected,  but 

*  Sargant  v.  Bead,  L.  R.  1  Ch.  Div.  a  large  number  of  employes  are  dis- 
600,  45  L.  J.  Gh.  206.  turbed  in  their  relations  with  their 

'  Bobinaon  y.  Hadley,  11  Beav.  614;  employer,  and  the  general  public, 
18  L.  J.  N.  8.  Ch.  428.    But  see  8ar-   ^  along  the  line  of  road,  are  liable  to  be 

ffantY.  Beadf  L.  R.  1  Oh.  Div.  600.  greatly  inconvenienced    by  the  dis- 

*  Chrote  v.  Bury,  1  W.  R.  92.  turbance    to    their    shipping    facili- 

*  8arganiY.Bead,aupra;HenahafJDY,  ties.     Wabaah  B.    Oo,    v.  Dykeman 
WeU»,9Uump\i.m^\H<yrtonY,  White,  183  Ind.   56.    Courts  in  some  cases 
84  N.  C.  297;  Pittman  v.  TauTiahend,  have  been  made  the  instruments  of 
1  W.  W.  &  A  'B.  (Victoria),  140.  perpetrating  great  wrongs,  not  only 

'  In  granting  the  order  of  appoint-  upon  the  public,  but  those  having 

ment  of  a  receiver  the  court  will  scru-  large  pecuniary  interests  in  corpora- 

tinize  not  only  the  rights  of  the  mov-  tions  where  the  real  purposes  of  the 

ing  party,  but  the  injuries  that  may  plaintiff  in  makingthe  application  have 

be  suffered  by  the  adverse  party  and  been  cleverly  concealed  at  the  time  of 

the  public  at  large.    This  is  particu-  the  appointment,  and  only  discovered 

larly  the  case  where  a  line  of  railroad  when  the  effects  were  disastrous  and 

forming  part  of  a  system  operated  as  »  beyond  remedy. 
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the  parties,  and  the  right  of  the  plaintiff  to  recover  upon  the  main 
features  of  the  bill  or  petition  mnst  be  dearly  established.  Thus  in 
a  foreclosure  proceeding  the  right  to  foreclose  must  be  apparent 
before  the  right  to  a  receiver  will  be  acted  npon.  It  would  seem, 
however,  that  in  case  of  waste  or  imminent  danger  of  loss  the 
court  will  act  with  greater  freedom.  In  its  effect  the  appoint- 
ment is  not  unlike  the  statutory  attachment,  so  far  as  the 
seizure  and  preservation  of  the  property  is  concerned,  and  the 
ultimate  right  of  the  successful  party  is  carried  back  to  the  date 
of  the  order. 

(c)  Allbgationb,  averments. 

By  whomsoever  the  application  is  made  it  is  necessary  that  the 
proper  averments  shall  be  clear  and  distinct,'  but  the  sufBciency  of 
the  averments  of  the  bill  may  be  supplemented  by  affidavits  or 
oral  testimony.*  The  court,  as  a  rule,  will  decline  to  appoint  a  re- 
ceiver on  an  interlocutory  application  in  the  absence  of  a  prayer 
asking  for  such  relief,'  but  this  rule  is  not  an  unbending  rule 
where  the  facts  appearing  clearly  justify  the  appointment.*  In 
all  cases  the  application  must  be  made  in  a  reasonable  time/ 
unless  the  allegations  contained  in  the  bill  are  supplemented  by 
affidavits  showing  an  excuse  for  the  delay  or  circumstances  justi- 
fying the  intervention  of  the  court.* 

(d)  Kbceivbb  must  bb  disinterested. 

Inasmuch  as  the  receiver  must  be  an  indifferent  person  as  be- 
tween all  parties,  and  holds  the  property  for  the  benefit  of  all,  it 

lAllegatioDB  that  the  plaintiff  has  ^Naylor  v.  Sidener,  106  Ind.  179. 

leasoD  to  believe  that  the  property  in-  *Pare  ▼.  Olegg,  7  Jur.  N.  8.  1136. 

Tolved  in  the  litigation  will  be  wasted  ^McUeolm  v.   Montgomery,  2  MolL 

if  a  receiver  be  not  appointed  are  not  500;  Otbome  v.  Harvey,  1  Tounge  &  C. 

sufficient.   Hanna  ▼.  Hanna,  89  N.  C.  42;  Bownan  ▼.  BeU,  14  L.  J.  N.  8.  Oh. 

68;  Briarfield Ironworks  Go,  v.  Foster,  119.     But  it  is  not  necessary  to  pray 

6^  A\ii.fi22;  Supreme  Sittirig  Order  of  L  for  a  receiver  in  a  supplemental  bill 

B,  y,Baker,1^4lud.29S,20Ij.  R.  A.  210;  where  the  original  bill  contains  such 

Nayloryr.8idener,10QInd.l79; SteeleY.  a  prayer.    BaU  y.  Kirby,  £zch«  11 

Aepy,  128  Ind.  867     Amendments  to  (June,  1831,  unreported.) 

the  petition  in  furtherance  of  Justice  *Hood  v.  First  Nat.  Bank,  29  Fed. 

may  be  made,  however,  if  an  oppor-  Rep.  66. 

tunity  be  given  to  answer  the  same,  ^Loveday  ▼.  D'Esterre,  1  Hayes  &  J. 

there  being  so  abuse  of  the  judicial  161 ;  Spratt  ▼.  Aheams,  1  Hayes  &  J. 

discretion.    McCford  y.  Weti,  29  Neb.  800;  Hood  y.  First  NaU  Bank,  29  Fed. 

682;  but  see  Oouthwaite  y.  Bippon,  1  Rep.  56. 
Bea  y.  64;  Smith  v.  Dixon,  4  W.  R  269. 
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18  not  proper  that  he  ehoald  be  interested  in  the  property, 
which  is  the  subject-matter  of  the  litigation,  nor  be  interested 
in  the  resnlt  of  the  litigation.'  There  are  cases,  however, 
where  the  receiver  may  be  a  party  and  interested  in  the 
resnlt  of  the  litigation,  but  in  such  cases  he  is  usually  selected 
by  i^reement  and  acts  without  compensation.  The  court 
being  free  from  all  bias,  and  meting  out  justice  fairly  and 
impartially  to  all  parties  concerned,  it  is  equally  imperative 
that  its  officers  shall  be  equally  free  and  independent  and 
capable  of  acting  without  the  slightest  cause  for  suspicion  of 
personal  interest.  It  is  not  only  necessary  that  the  receiver  shall 
not  be  an  interested  party  in  the  litigation  but  the  court  will  not 
knowingly  permit  its  receiver  to  occupy  a  position  where  adverse 
criticism  may  be  made  in  reference  to  his  acts.  Gases  sometimes 
occur,  however,  where,  owing  to  the  peculiar  nature  of  the  busi- 
ness, it  is  difficult  to  procure  a  competent  and  proper  person  to 
act  who  is  wholly  disinterested  in  the  business,  and  in  such  case 
the  general  rule  is  applied  with  less  stringency. 

(e)   SUBSEQUBNT  REOEIVERS;   ANOILLABY. 

While  the  general  rule  is  that  but  one  receiver  will  be  ap- 
pointed,' yet  subsequent  receivers  for  the  same  fund  may  be 
appointed  for  special  purposes,  subject  however  to  the  powers  of 
the  receiver  previously  appointed,*  but  their  necessity  must  be 
clearly  shown.* 

Ancillary  receivers  are  sometimes  appointed  to  protect  prop- 


^DetroUFiNiNai,  Batik  Y,Bafmum 
Wire  d  L  Works,  60  Mich.  487.  Ho 
should  Dot  be  a  party  to  the  suit  unless 
his  appointment  is  consented  to.  Ben- 
neson  v.  Bill,  62  111.  408;  nor  is  a  mas- 
ter in  chancery  proper  whose  duty  it  is 
to  pass  upon  the  accounts  of  the  re- 
ceiver. Id,  See  farther  Chap.  II.  §  21. 

•  Wabash,  St.  L.  A  P.  B.  Oo.  v.  Central 
Trust  Oo,  22  Fed.  Rep.  272 ;  Biddulph  v. 
Hickman,  1  Hog.  244;  Downshire  v. 
lifrrsU,  Hayes,  854;  Kelly  y.  BuUedge, 
8  Ir.  Eq.  228. 

The  fact  that  a  receiver  of  the  es- 
tate of  a  debtor  has  been  already  ap- 


pointed, is  no  answer  to  an  applica- 
tion for  a  similar  appointment  in  a 
subsequent  suit  by  other  parties;  but 
the  same  receiver  will  be  appointed  in 
the  subsequent  suit. 

Boffers  v.  DeForest,  7  Paige,  272. 

^BaHey  v.  Belmont,  10  Abb.  Pr.  N. 
8.  270;  British  Linen  Ch.y,  South  Am- 
erica A  M.  Co,  [1894]  I  Ch.  108:  BaOey 
V.  (/MaJwney,  1  Jones  &  S.  2b9. 

^Wabash,  St.L.  dP.B.  Co.  v.  Central 
Trust  Co.  22  Fed.  Rep.  872.  But  see 
Phtnigy  V.  Augusta  dh  K.  B.  Oo.  M 
Fed.  Rep.  278. 
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erty  beyond  the  jurisdiction  of  the  first  receiver.*  The  ancillary 
receiver  is  not  necessarily  the  same  person  as  the  receiver  in  the 
original  proceeding,  yet  if  consistent  with  interests  of  all  parties 
the  management  of  the  estate  will  be  more  efficiently  managed  by 
so  doing.  The  tendency  of  courts  is  to  recognize  the  rights  of  a 
foreign  receiver  under  a  species  of  comity  and  thus,  to  some  ex- 
tent, avoid  the  necessity  of  ancillary  receivers. 


iPlaU  ▼.  Philadelphia  d  R.  R,  Go. 
54  Fed.  Rep.  569;  Mercantile  Trust 
Co.  V.  Kanawha  d  0.  R.  Co.  89  Fed.  Rep. 
837.  Such  receiver's  appointment 
should  be  without  prejudice. 

In  PlaU  V.  Phila.  &  R.  R.  Co.  54 
Fed.  Rep.  569,  it,  was  held  that  the 
Circuit  Court  would  follow  the  gen- 
eral practice  in  the  Federal  courts  in 
granting  an  ancillary  receivership  on 
ex  parteapplication^butwithout  preju- 
dice to  the  full  consideration  of  the 
legality  of  the  practice  on  subsequent 
motion  to  dissolve  the  order. 

In  Clyde  v.  Richmond  d  D.  R.  Co.  56 
Fed.  Rep.  539,  ancillary  receivers  were 
appointed  in  South  Carolina,  the  orig- 
inal proceeding  being  in  Virginia  and 
it  was  held  that  the  latter  court  was  the 
proper  forum  in  which  a  petition  should 
be  filed  by  a  creditor  asking  for  relief. 
The  petition  however  was  retained  in 
South  Carolina  on  the  ground  of  the 


claim  being  a  meritorious  one,  in  or- 
der to  assist  the  petitioner  in  enforcing 
the  payment  of  his  claim. 

In  Ames  v.  Union  P.  R.  Co.  60  Fed. 
Rep.  966,  it  was  held  that  the  receivers 
of  a  railroad  system,  appointed  in 
several  circuits,  should  report  to  and 
be  governed  by  the  Circuit  Court 
sitting  in  the  district  of  their  original 
appointment  in  all  matters  relating  to 
their  general  management  of  the  trust, 
their  general  accounting,  and  the  gen- 
eral operation  of  the  road  within  the 
circuit.  But  the  Circuit  Court,  sitting 
in  other  districts  with  the  same  re- 
ceivers, were  subsequently  appointed, 
had  jurisdiction  to  determine  the 
validity  and  amount  of  claims  of 
citizens  thereof  against  the  receivers 
and  the  corporation;  and  citizens  of 
one  district  will  not  be  required  to  go 
into  another  dia^ict  to  assert  their 
claims. 


OHAPTEK  11. 


MATTERS  RELATING  TO  THE  APPOINTMENT. 


%  11.  Scope  of  the  bill  or  petition. 

§  12.  Time  when  appointed. 

(a)  Early  English  practice. 

(b)  Modern     English     practice, 

adoption  of. 

(c)  After  decree. 

(d)  After  appeal. 

§  13.  Must  be  suit  pending. 

§  14.  Rules  governiDg  appointment ; 
general  principles. 

§  16.  Grounds  upon  which  jurisdic- 
tion is  entertained. 

(a)  Preservation  of  property. 

(b)  Danger  of  loss. 

(c)  Fraud. 

(d)  Insolvency. 

(e)  Plaintiff's  title. 

(f )  Remedy  at  law. 

§16.  When  jurisdiction   not   enters 
tained. 

§  17.  Effect  of  appointment. 

(a)  Places   property    in  eustodia 

legis, 

(b)  Removes  defendant  from  pos- 

session and  custody. 

(c)  Property  not  to  be  interfered 

with  by  other  courts. 

(d)  Does  not  change  the  title  or 

ultimate  right  of  possession. 

(e)  Custody  of  receiver  coexten- 

sive   with    jurisdiction   of 
court. 

(f)  Leaves  the  rights  of  all  parties 

in  statu  quo. . 

(g)  Receiver's  rights  relate  to  date 

of  appointment 
(h)  Extent  of  power  as  to  prop- 
erty. 


g  18.  Courts  exercising  jurisdiction, 
g  19.  Conflict  of  jurisdiction. 
§  20.  Scope  of  jurisdiction. 

§  21.  Who  appointed. 

(a)  His  position  as  to  court. 

(b)  Is  a  trustee  as  to  parties. 

§  22.  Form  and  scope  of  order. 

(a)  Should   specifically   describe 

the  property. 

(b)  Should  embody  power  to  pre- 

serve property. 

(c)  Should    embrace    all    power 

necessary  as  to  possession. 

(d)  But  caution  to  be  exercised  as 

to  propei^ty  in  the  hands  of 
third  persons,  etc. 

(e)  Order  relates  back  to  the  date 

of  granting. 

(f)  Assignment  not  necessary  to 

pass  title. 

(g)  Order  subject  to  modification, 
(h)  Order  not  subject  to  collateral 

attack, 
(i)  Nor  affected  by  irregularity 

or  error, 
(j)  Is  subject  to  revocation, 
(i)  Where  it  was  a  nullity. 
{S)  Where  the  appointment  se- 
cured by  collusion. 
{S)  When  the  appointment  em- 

providently  made. 
{4)  When  the  court  had  no  ju- 
risdiction. 
(J)  Application    for    vacation 
must  be  in  apt  time, 
(k)  Order  appointing  may  be  ap- 
pealed from,  when. 
(1)  Effect  of  appeal  from  order. 


8S 


JEIECEIVBBSHIPS. 


(/)  Appeal  before  poBaewion. 
(f)  Receiver's    functions    sus- 
pended pending  appesL 
g38.  Bond. 

(a)  Required  in  all  cases. 


(b)  Runs  to  whom. 

(c)  Sureties,  who   may  be,  dis- 

charge of. 

(d)  Suit  on  bond. 

<e)  Liability  of  sureties. 


§  11.  Scope  of  the  bill  or  petition. 

In  order  to  anthorize  the  appointment  of  a  receiver  the  bill  or 
petition  must  lay  a  foundation  for  it  by  stating  the  facts  which 
show  its  necessity  or  propriety.'  And  owing  to  the  nature  of  the 
remedy  and  the  results  that  usually  follow  the  appointment,  a 
strong  case  must  be  made  in  order  to  justify  the  court  in  exercis- 
ing its  jurisdiction,  and  it  must  appear  that  there  is  no  other  safe 
or  expedient  remedy.*  The  primary  purpose  in  all  cases  is  pro- 
tecting and  securing  the  property  which  is  the  subject-matter  of 
the  litigation."    If  the  pkintifE  has  an  adequate  remedy  at  law,* 


^TonUiruon  ▼.  Ward,  d  Conn.  896. 
In  this  case  the  court  say:  "Courts  of 
equity  have  undoubtedly  a  power  to 
appoint  receivers  in  proper  cases.  But 
the  facts  should  be  stated  in  the  bill 
which  show  the  necessity  or  propriety 
of  the  appointment;  so  that  the  other 
party  may  answer  them.''  The  alle- 
gations must  not  be  based  ou  mere  be- 
lief. Cofir  v.  Eehsrson,  6  Iowa,  602; 
HeamUm  ▼.  Farmen^  Bank,  81  Ind. 
249. 

It  is  not  an  abuse  of  discretion  for 
the  court  on  motion  for  the  appoint- 
ment of  a  receiver  pendente  lite,  to  re- 
fuse to  hear  affidavits  presented  after 
the  expiration  of  ample  time  limited 
by  such  court  in  which  such  affidavits 
might  have  been  presented.  Farmers* 
Nat.  Bank  v.  Bachm  (Minn.)  66  N. 
W.  5. 

The  appointment  of  a  receiver  in  a 
regular  proceeding  for  that  purpose 
upon  a  hearing  cannot  form  the  basis 
of  an  action  for  damages  against  the 
applicants.  Saunders  v.  Kempner 
(Tex.  Civ.  App.)  32  S.  W.  685. 

A  receiver  pendente  lite  is  properly 
appointed  in  an  action  to  recover 
money    improperly    appropriated  by 


defendant,  although  he  is  shown  to 
have  considerable  property,  where  he 
has  property  interests  in  another  state, 
and  has  been  trying  to  dispose  of  his 
property  in  the  state  where  the  action 
is  brought  Bird  ▼.  Lanphear,  92 
Hun.  667.  86  N.  T.  Supp.  1069. 

•SpeighU  v.  Peters,  9  Gill,  472.  "It 
is  a  high  power  never  exercised  where 
it  is  likely  to  produce  irreparable  in- 
justice or  injury  to  private  rights  or 
where  there  exists  any  other  safe  or 
expedient  remedy. "  Winkler  v.  Wink- 
ler, 40  111.  179;  Coughron  v.  awift,  18 
ni.  414;  Webster  v.  Omeh,  6  Rand. 
(Va.)  519;  Poage  v.  BeU,  8  Rand.  (Va.) 
686;  Wooden  v.  Wooden.  8  N.  J.  Eq. 
429;  Morrison  v.  BiKskner,  Hemp. 
442;  Oorey  v.  Long,  48  How.  Pr.  497; 
Biee  v.  St.  Paul  <Sb  P.  B.  Co.  24  Minn. 
464;  Sherman  v.  Clark,  4  Nev.  188; 
Parmley  v.  Tenth  Ward  Bank,  8  Edw. 
Ch.  295;  Brown  v.  Chase,  Walk.  Ch. 
48;  Spooner  v.  Bay  St  Louis  Syndicate, 
44  Minn.  408;  SoUoryY.  Leaver,  L.  R. 
9  £q.  22;  Knighton  v.  Toung,  22  Md. 
«59. 

*  Battle  V.  Davie,  66  N.  C.  252. 

*SaUory  v.  Leaver,  L.  R,  9  Eq.  22; 
Drewry  v.  Barnes,  8  Russ.  106;  Par- 
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or  if  it  does  not  appear  that  the  appointment  is  demanded  in  order 
to  afford  adeqnate  protection  to  the  parties  the  court  will  not  act. 
The  action  of  the  court  based  upon  the  ground  that  no  one  will 
be  seriously  injured  thereby  is  an  unjustifiable  exercise  of  juris- 
diction by  a  court  of  equity. 

§  12.  Time  when  appointed. 

(a)  Under  the  early  English  practice  it  was  not  considered 
proper  to  appoint  a  receiver  prior  to  the  answer  of  the  defendant.* 
This  rule,  however,  has  been  abrogated  by  the  modern  English 
practice  (1)  where  the  defendant  has  in  answer  to  plaintiff's  ap- 
plication filed  an  aflSdavit  which,  so  far  as  the  application  is  con- 
cerned, is  to  be  treated  as  an  answer,  (2)  and  where  fraud  is  clearly 
proved  by  affidavit,  or  where  imminent  danger  would  ensue  un- 
less the  property  is  taken  under  the  care  of  the  court."  The  ap- 
pointment is  usually  made  on  an  interlocutory  application.* 

(b)  The  modern  English  practice  in  regard  to  the  appointment, 
before  answer,  has  been  adopted  in  this  country  where  the  plain- 


'  her  ▼.  Moore,  8  Edw.  Ch.  284;  Spoon&r 
▼.  Bay  8t,  Lams  Syndicate^  44  Minn. 
408;  Bice  v.  81.  Paul  d  P.  B.  Go.  24 
Minn.  464. 

>  Vann  v.  BameU,  2  Bro.  C.  C.  158. 

^Duckworth  ▼.  Trafford,  18  Yea.  Jr. 
288;  Lloyd  v.  Pamngham,  16  Vee.  Jr. 
70;  Hvgnonin  v.  Basely,  18  Yes.  Jr. 
105;  Anon,  12  Ves.  Jr.  4;  JeroiB  v. 
White,  6  Vee.  Jr.  738,  note.  The  Lord 
Chancellor  in  Owen  v.  Homan,  4  H. 
L.  Gas.  997,  said:  **  In  all  cases,  there- 
fore, where  the  court  interferes  by  ap- 
pointine  a  receiver  of  property  in  the 
possession  of  the  defendant  before  the 
title  of  the  defendant  is  established 
by  decree  it  exercises  a  discretion  to 
be  governed  by  all  the  circumstances 
of  the  case."  But  it  seems  that  a 
court  will  not  appoint  a  receiver  be- 
fore a  hearing,  where  the  purpose  is 
to  carry  into  effect  a  foreign  decree. 
Houlditeh  t.  DonegaU,  Beatty  (Jr.) 
390. 

*Tnpp  ▼.  OTuiTd  B.  Oo.  17  Jur.  887, 
22  L.  J.  Gh.  1084;  Peek  ▼.  Trimearan 

8 


Coal,  Iron  dk  8.  Co.  AR  L.  J.  Gh.  281; 
Porter  v.  Lopes,  L.  R.  7  Gh.  Div.  858, 
87  L.  J.  N.  8.  824;  Anderson  ▼. 
Ouichard,  9  Hare,  276.  And  the  ap- 
pointment maybe  before  service  incase 
of  bankruptcy  and  consequent  loss  of 
the  estate.  Be  H.'s  Estate,  H.  v.  H.  L. 
R.  1  Gh.  Div.  276,  45  L.  J.  Gh.  749: 
The  court  will  not  appoint  without 
notice  to  defendant,  before  the  time 
for  his  appearance  has  expired,  unless 
he  has  withdrawn  himself  from  the 
jurisdiction,  or  the  property  is  in  dan- 
ger of  being  lost,  or  some  other  special 
circumstance  exists  making  an  imme- 
diate appointment  necessary.  8and' 
fwd  V.  Sinclair,  8  Paige,  378;  Oibson 
V.  Martin,  8  Paige,  481;  McCarthy  v. 
Peake,  9  Abb.  Pr.  164,  18  How.  Pr. 
188. 

The  court  will  not  appoint  on  an  6ii9 
parte  application  before  the  appear- 
ance, or  until  defendant  has  made  de- 
fault after  service  of  process,  except  in 
cases  of  emergency.  Meld  v.  Bipley, 
20  How.  Pr.  26. 
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tiff  satisfies  the  court  that  he  has  an  equitable  claim  to  the  prop- 
erty in  controversy,  and  that  a  receiver  is  necessary  to  preserve 
such  property  from  loss  or  serious  damage.'  But  as  we  have  seen, 
except  in  rare  instances  notice  should  be  given  of  the  intended 
application.' 

(c)  After  decree  and  upon  motion  a  receiver  may  be  appointed 
vsrhere  the  case  is  urgent,'  and  even  where  no  receiver  is  prayed 


^Eloodgood  v,  Clark,  4  Paige,  574; 
JolvM  V.  Johns,  23  Ga.  81:  Jones  ▼. 
Douglierty,  10  Ga.  278;  Bank  of  Mon^ 
roe  V.  Schermerhorn,  1  Clarke,  Ch. 
214.  Where  an  absent  defendant  has 
been  advertised  to  appear*  within  a 
certain  time,  an  order  for  the  appoint- 
ment of  a  receiver,  obtained  by  the 
plainti£F  ex  parte,  before  the  expira- 
tion of  the  time  limited  for  defend- 
ant's appearance,  is  irregular,  except 
under  special  circumstances.  Sand- 
far  V.  Sinclair,  8  Edw.  893.  If,  how- 
ever, on  filing  an  answer  the  bill  and 
answer  taken  together  show  that  a  re- 
ceiver ought  not  to  have  been  ap- 
pointed, a  motion  to  discharge  by  de- 
fendant is  proper.  Phanix  Mui.  L. 
Ins.  Co.  V.  Grant,  8  Mc.  Arth.  220; 
AUen  V.  DaUas  <£  W.  R.  Co.  8  Woods, 
832. 

It  is  not  necessary  to  show  that 
there  is  property  to  come  into  the 
hands  of  a  receiver  as  a  prerequisite 
to  the  appointment.  Button  v. 
Thomas,  97  Mich.  93;  Rankin  v.  Roths- 
child, 78  Mich.  10. 

In  Clark  v.  Ridgely,  1  Md.  Ch.  70, 
the  court  say:  **A  receiver  should  not 
be  appointed  before  the  coming  in  of 
the  answer,  and  although  the  rule 
has  been  broken  through,  the  ground 
which  will  induce  the  court  to  disre- 
gard it  must  be  very  strong  and  spe- 
cial." It  must  clearly  appear  that  the 
property  is  in  danger.  West  v.  Swan, 
8  Edw.  Ch.  420.  And  where  the  mo- 
tion to  appoint  is  on  bill  and  answer, 
and  the  answer  denies  the  material 


allegations  of  the  bill  the  motion  will 
be  refused.  Simmons  y.  Henderson,  1 
Freem.  Ch.  (Miss.)  498. 

A  receiver  cannot  be  appointed  over 
a  solvent  corporation  upon  the  bill  of 
a  minority  stockholder  before  the  time 
to  answer  has  expired,  because  of 
abuse  of  authority  by  the  president,  or 
his  refusal  to  account  for  moneys  in 
his  hands  or  to  allow  the  complainant 
to  inspect  the  books,  where  his  acts 
are  approved  by  the  majority  of  the 
stockholders.  Ranger  v.  Champion 
Cotton  Press  Co.  52  Fed.  Rep.  609. 

Where  the  bill  of  complaint  is  fully 
responded  to  by  the  answer  and  no 
further  proof  is  offered  by  plaintiff 
there  are  no  grounds  for  the  appoint- 
ment of  a  receiver.  Crombie  v.  Order 
of  Solon,  157  Pa.  588. 

•See  §  5.  t  (d). 

The  appointment  of  a  receiver  in 
the  trial  court  cannot  be  questioned 
in  the  appellate  court  if  the  appoint- 
ment was  by  consent.  Little  Rock 
Waterworks  Co,  v.  BarreU,  108  U.  S. 
576,  26  L.  ed.  528. 

^Cooke  V.  Owyn,  8  Atk.  690;  Sehrei- 
ber  V.  Carey,  48  Wis.  208;  ReBywaXer's 
Estate,  1  Jur.  N.  8.  227;  Bowman  v. 
BeU,  14  Sim.  892;  Thomas  v.  Davies, 
11  Beav.  29;  MerriU  v.  Elam,  2  Tenn. 
Ch.  518  ;  Hutton  ▼.  Lockridge,  27  W. 
Va.  428;  Beard  y  Arbuckle,  19  W.  Va. 
145;  Aston  v.  Turner,  11  Pnige,  436; 
Wright  V.  Vef*non,  8  Drew,  112:  Moran 
V.Johnston,  26  Gratt.  108;  ConneUyr. 
Dickson,  76  Ind.  440;  Brinkman  ▼» 
Ritzinger,  82  Ind.  258;  Clybum  v.  Bey- 
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for.'     The  court  will  retain  jurisdiction  until  complete  justice  is 
done  between  the  parties. 

(d)  And  after  decree  and  an  appeal  from  such  decree  a  receiver 
may  be  appointed,'  but  only  where  the  supersedeas,  or  appeal 
bond,  does  not  cover  the  rents  and  profits. 

§  13.  Mnst  be  snlt  pending. 

It  is  a  prerequisite  to  the  appointment  of  a  receiver  that  there 


Tiolds,  81  8.  C.  91;  Shannon  ▼.  Banks, 

88  Va.  888;  Baaa  ▼.  Chicago  Bldg,  Boe. 

89  111.  498;  Adkin%  v.  Edwardi,  88  Va. 
816. 

In  England  after  a  judgment  for 
foreclosure  absolute  a  receiver  will 
not  be  appointed.  Witls  v.  Luff,  L. 
R.  38  Oh.  Div.  197.  57  L.  J.  Ch.  668. 

When  a  mortgagor  baa  a  rigbt  of 
possession  of  mortgage  premises  until 
the  expiration  of  tbe  statutory  period 
of  redemption  a  receiver  of  the  crops 
grown  on  the  premises  should  not  be 
appointed.  White  v.  Origgs,  64  Iowa, 
650;  Paine  y.  MeElroy,  78  Iowa,  81. 

Upon  the  appointment  of  a  receiver 
in  a  creditor's  suit,  the  defendant  is 
not  entitled  to  the  rents  and  profits  of 
his  real  estate  during  the  time  allowed 
for  a  redemption  from  a  sale  on  ex- 
ecution, but  they  go  to  the  receiver 
immediately.  Farnham  v.  OampbeU, 
10  Paige,  598. 

» Wright  V.  Vernon,  1  Drew,  68;  Ocm- 
nelly  ▼.  Dickson^  76  Ind.  440;  Clybum 
V.  Reynolds,  81  8.  C.  91;  Shannon  v. 
Banks,  88  Va.  888.  But,  where  a  re- 
ceiver is  asked  for  after  decree  there 
must  be  a  strong  case  made  out. 
Adair  y.  Wright,  16  Iowa,  885.  and 
see  Baas  y.  Chicago  Bldg,  Soc.  89  III. 
498. 

^Adkin  y.  Edwards,  88  Va.  816; 
Beard  y.  ArbuckU,  19  W.  Va.  145; 
Mcran  v.  Johnston,  26  Gratt.  108;  James 
Biter  Jb  K,  Co,  y.  LiUl^ohn,  18  Gratt. 
58. 


The  court  will  appoint  a  receiver, 
pendente  lite,  upon  a  showing,  after 
trial  and  before  entry  of  decree,  that 
the  property  is  deteriorating  in  value 
and  that  large  expense  is  being  in- 
curred in  maintaining  and  repairing 
the  property;  and  in  such  case  will 
order  a  sale  of  the  property,  and  after 
a  confirmation  of  the  sale  require  the 
receiver  to  pay  the  amount  in  his 
hands  to  the  plaintiff.  Toby  v.  Oregon 
Paeifle  R.  Co,  98  Cal.  490. 

A  receiver  may  be  appointed  after 
the  rendition  of  a  decree  where  oc- 
currences arise  which  threaten  the  ef- 
fectiveness of  such  decree.  Chicago 
<k  S.  E.  R,  Co.  V.  St,  Clair  (Ind.)  42 
N.  E.  225. 

The  supreme  court  of  the  United 
8tates  will  not  appoint  a  receiver  in  a 
case  on  appeal  to  that  court,  where 
no  irregularities  in  the  sale  are  shown, 
and  the  decree  for  sale  was  by  con- 
sent, and  the  property  is  in  the  hands 
of  the  purchaser.  Pacific  R,  Go.  y. 
Ketchum,  95  U.  8.  1,  24  L.  ed.  847. 

A  receiver  of  specific  real  estate 
cannot  be  appointed  pending  an  ap- 
peal from  a  judgment  setting  aside 
the  probate  of  a  will,  under  N.  Y. 
Code  Civ.  Proc.  §  718,  authorizing 
the  appointment  of  a  receiver  after 
final  judgment  to  preserve,  pending 
an  appeal,  the  property  which  is  the 
"subject"  of  the  action.  Johnson  v. 
Cochrane,  91  Hun,  163. 86  N.  Y.  Supp. 
287. 
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fihall  be  a  suit  pending  in  which  the  application  is  made ;  other- 
wise the  order  appointing  will  be  void.* 


^EtB  parte  Whitfield,  2  Atk.  815; 
Anon.  1  Atk.  489,  578 ;  Ex  parte  PeO- 
Ion,  2  Thomson  (Nova  Scotia)  406; 
Young  ▼.  Wright,  8  P.  R.  (New  Bruns- 
wick)  198;  HarweU  y.  P^tU,  80  Ala. 
70;  Crowder  v.  Moone,  52  Ala.  220;  Guy 
y.  J>oak,  47  Ean.  286;  Merchants  d  M. 
Nat,  Bank  y.  Kent,  48  Mich.  292. 
Nor,  does  the  subeequent  flling  of  a 
bill  yalidate  the  appointment.  Ear- 
weU  y.  Potte,  ante  ;  Gold  Hunter  Min, 
A  B,  Co.  y.  ffoUemany  2  Idaho,  889; 
Jones  y.  Schall,  45  Mich.  879;  Hardy 
y.  MeCleUan,  SS'Miss.  507. 

Courts  have  no  power  to  appoint  a 
receiver  except  in  a  suit  pending  un- 
less in  cases  of  idiots,  lunatics  and  in- 
fants. Jones  y.  Bank  of  LeadtUle,  10 
Col.  464;  Davis  v.  Flagstaff  8.  V.  Oo. 
2  Utah,  91;  Hardy  y.  MoGleUan,  58 
Miss.  507. 

As  we  have  already  seen,  §  5,  If  (d), 
the  defendant  must  have  notice  of  the 
application.  See  also  as'  to  notice  the 
following  cases: 

Appearance  by  defendant  in  an  ac- 
tion solely  for  the  appointment  of  a 
receiver  does  not  authorize  an  appoint- 
ment without  notice  at  chambers,  un- 
der Ind.  Rev.  Stat.  1894.  §  1244,  pro- 
viding that  receivers  shall  not  be 
appointed  in  term  or  vacation  until 
the  adverse  party  shall  have  appeared 
and  had  reasonable  notice  of  the  ap- 
plication, although  the  appointment 
might  be  made  in  open  court.  Win 
Chester  Electric  Light  Co.  v.  Gordon 
and.)  42  N.  E.  914. 

Sufficient  cause  within  the  meaning 
of  Ind.  Rev.  Stat.  1894,  §  1244,  for- 
bidding the  appointment  of  a  receiver 
without  notice  to  the  adverse  party, 
except  upon  sufficient  cause  shown  by 
affidavit,  is  not  shown  where  it  af- 
firmatively appears  that  notice  could 
easily  have  been  given,  and  It  does  not 


appear,  either  by  affidavit  or  by  yerl- 
fled  complaint,  that  irreparable  ox 
other  damage  would  have  resulted 
from  giving  the  same.  SuUivan  Eleo- 
trio  Light  dfc  P.  Oo.  y.  Bkis  (Ind.)  41 
N.  E.  805. 

A  liberal  construction  will  be  given 
to  a  complaint  in  determining  its  suf- 
ficiency so  far  as  it  relates  to  the  ap- 
pointment of  a  temporary  receiver 
pending  the  action,  but  it  must  state  a 
cause  for  such  appointment;  and  if 
the  application  is  made  without  no- 
tice, the  cause  for  an  appointment 
without  notice  must  appear  either  in 
the  verified  complaint  or  by  affidavit, 
under  Ind.  Rev.  Stat.  1894.  §  1244, 
providing  that  a  receiver  shall  not  be 
appointed  without  notice  of  the  ap- 
plication to  the  adverse  party,  except 
upon  sufficient  cause  shown  by  affi- 
davit. SuUivan  Electric  Light  db  P. 
Co.  y.  Blue  (Ind.)  41  N.  B.  805. 

A  mere  interlocutory  application 
for  a  receiver  pending  suit  is  not 
within  the  provision  of  Alabama 
chancery  practice  rule  77,  requiring  a 
note  of  submission  for  the  hearing. 
Jackson  v.  Hooper  (Ala.)  18  So.  254. 

A  new  receiver  may  be  appointed 
without  notice  to  an  intervening  pe- 
titioner, where  there  is  nothing  to 
show  unfitness  or  incompetency, 
of  the  person  selected.  Fowler  v.  Jeur- 
ffis-Couklin  M.  T.  Co.  2  Am.  &  Eng. 
Corp.  Cas.  N.  S.  891. 

The  ex  parte  appointment  of  a  re- 
ceiver of  a  corporation  is  void.  People, 
etc.  v.  Judge,  etc.  81  Mich.  456. 

The  appointment  without  notice  is 
unjustifiable  except  where  It  clearly 
appears  that  irreparable  injury  would 
be  done,  and  in  such  case  a  temporary 
injunction  will  usually  be  sufficient. 
FiscJi&r  y.  Super.  Ct.  2  Am.  &  Eng. 
Corp.  Cas.  N.  S.  889.    ' 
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To  the  above  rule  there  is  an  exception  where  a  matter  is  pend- 
ing in  the  probate  coart  to  set  aside  a  will,  and  there  appears  to 
be  no  one  who  has  a  legal  right  to  deal  with  the  testator's  prop- 
erty.' At  one  time  in  Ireland  it  was  the  practice  of  the  chancery 
court  in  certain  specified  cases  to  appoint  receivers  where  no  bill 
was  pending,  but  this  exceptional  practice  grew  out  of  the  statute 
known  as  4  &  5  Wm.  IV  chap.  78,  §  7 ;  5  &  6  Wm.  IV  c.  55,  §  31. 

§  14.  Bnles  governing  appointment ;  general  principles. 

Courts  of  chancery,  and  courts  exercising  chancery  jurisdic- 
tion, when  called  upon  to  exercise  the  extraordinary  power  of 
appointing  a  receiver  and  thus  wresting  from  a  person  the  pos- 
session of  property  in  advance  of  a  judicial  determination  of  the 
conflicting  interests  therein,  or  adjudication  of  the  rights  of  claim- 
ants thereto,  should  be  governed  by  certain  well  defined  rules. 
These  by  long  usage  and  due  regard  for  the  inherent  rights  of 
persons,  in  property,  have  become  universal  and  everywhere  rec- 
ognized and  respected.  Chancery  jurisdiction,  while  flexible  in 
its  nature  and  adjusting  itself  to  meet  the  various  conditions  that 
arise  in  the  administration  of  justice,  and  affording  a  remedy 
therefor,  and  while  it  is  not  enslaved  to  rules  and  precedents,  as 
at  common  law,  yet  in  the  very  nature  of  things  must  take  co«y- 
nizance  of  certain  established  principles,  which  have  been  deemed 
essential  to  the  due  and  proper  administration  of  justice  and 
which  conduce  to  the  safety  and  preservation  of  the  rights  of 
litigants,  and  be  governed  by  them,  at  least  in  spirit.  Otherwise 
it  would  be  possible  for  the  chancellor  to  become  a  veritable 
tyrant.  No  field  of  chancery  jurisdiction  calls  for  a  more  zealous 
recognition  of  these  rules  and  underlying  fundamental  principles 
than  that  of  receiverships. ' 

§  15.  Grounds  upon  which  jurisdiction  is  entertained. 

The  grounds  upon  which  the  court  is  usually  asked  to  exercise 
its  jurisdiction,  and  appoint  a  receiver  are  few  in  number  and, 
stated  in  general  terms,  are  as  follows : 

^OHnaston  v.  Turner,  22  L.  T.  N.  8.       6  8.  C.  R.  Eq.  (New  So.  Wales)  84; 
292;  Parkin  ▼.  Beddona,  16  L.  R.  Eq.       Be  Leeming,  20  L.  J.  N.  S.  Cli.  650. 
Cm.  84, 42  L.  J.  Ch.  470;  lie  Bowman, 
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(a)  Preservation  op  property. 

The  power  to  appoint  receivers  is,  in  all  cases,  exercised  with 
great  caution.  There  must  be  a  legal  or  equitable  right  reason- 
ably clear  and  free  from  doubt,  attended  with  danger  of  loss. 
The  preservation  of  the  subject  of  the  controversy  for  the  benefit 
of  the  party  who  will  ultimately  be  decreed  to  have  the  right 
thereto  is  the  object  of  committing  it  to  the  custody  of  the  re- 
ceiver.* The  proper  caution  having  been  exercised  the  appoint- 
ment may  be  an  efficient  means  of  securing  a  protection  to  the 
parties  interested  which,  otherwise,  owing  to  the  delays  incident 
to  protracted  litigation,  would  be  wholly  lost,  or  at  least  seriously 
impaired.  Proper  caution  not  having  been  exercised  property 
may  be  illegally  taken  from  one  rightfully  in  possession,  and  his 
property  interests  sacrificed  without  any  relief  whatever.  In  the 
one  case  the  court  is  a  shield  and  protection ;  in  the  other  it  is  an 
engine  of  destruction.  There  is  probably  no  other  position  in 
the  field  of  remedial  jurisprudence  requiring  more  scrutinizing 
care  on  the  part  of  the  chancellor  than  that  now  under  considera- 
tion. This  is  all  the  more  urgent  from  the  fact  that  the  ultimate 
rights  of  the  parties  must  be  prejudged,  to  some  extent,  from  a 
partial  examination  of  the  circumstances  disclosed  by  the  plead- 
ings and  affidavits,  often  drawn  by  skillful  lawyers,  from  state- 
ment more  or  less  colored  by  interested  parties. 


^Fart  Payne  Furnace  Co,  ▼.  Fort 
Payne  Coal  <£  /.  Co.  96  Ala.  472; 
Hugkee  v.  Hatehett,  65  Ala.  681 ;  BandLe 
V.  Carter,  62  Ala.  95. 

In  actioDs  at  law  property  will  not 
be  taken  from  a  party  in  possession, 
claiming  in  good  faith  the  right  to  it, 
without  first  exacting  from  him  at 
whose  suit  it  is  done  ample  security 
for  the  protection  of  his  adversary 
against  injury.  In  actions  of  detinue 
and  attachment  for  the  seizure  of 
property  an  adequate  bond  with  good 
sureties  are  required  to  indemnify  the 
defendant  against  loss.  Injunctions 
and  equitable  attachments  are  allowed 
only  on  the  same  conditions.  In  ac- 
tions for  the  appointment  of  receivers 


ordinarily  no  indemnifying  bonds  are 
required,  and  the  consequences  that 
may  follow  from  wresting  from  the 
defendant  of  the  property  in  liti- 
gation, are  such  that  the  granting  of 
a  receiver  should,  in  all  cases,  be  at- 
tended with  great  care  and  circum- 
spection. Briarfleld  Iron  Workg  v. 
Foster,  54  Ala.  622;  Fort  Payne  Fur- 
nace Co.  V.  Fort  Payne  Coal  db  L  Co. 
96  Ala.  473. 

The  appointment  of  a  receiver  is 
unnecessary  where  the  property  is  a 
decree  of  court,  of  which  the  receiver 
could  not  take  possession,  it  being 
virtually  in  the  hands  of  the  court. 
Scruggs  v.  Memphis  A  O.  E.  Co,  108 
U.  8.  868,  27  L.  ed.  756. 
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(b)  Danger  of  loss. 

Perhaps  there  is  no  other  single  ground  upon  which  the  ap- 
pointment of  a  receiver  is  based,  more  often  resorted  to,  and  for 
which  the  appointment  results  in  more  salutary  eilects  than  that 
of  loss  or  danger  to  the  parties  in  interest,  and  especially  to  the 
plaintiff  who  by  his  action  puts  the  machinery  of  the  court  into 
action.  Where  the  fund  or  property  constituting  the  subject  of 
contention  is  of  such  nature  as  to  be  subject  to  waste,  deteriora- 
tion, or  serious  injury  if  left  in  the  possession  of  the  defend- 
ant ;  or  where  the  party  in  possession  is  guilty  of  careless 
management,  or  wantonness ;  or  where  by  reason  of  improper 
care  and  attention  from  any  one  the  property  is  liable  to  be  lost 
or  damaged  from  any  cause,  the  court  in  the  exercise  of  its  un- 
doubted right  will,  by  its  receiver,  take  the  property  or  fund  into 
possession,  and  preserve  the  same  until  such  time  as  the  rights 
of  the  litigants  are  determined.  It  not  unf  requently  happens  that 
property  and  assets,  are  charged  with  the  payment  of  debts,  and 
equitably  belong  to  creditors  who,  by  reason  of  inadequacy  of 
<5ommon  law  remedies,  or  otherwise,  are  not  afforded  complete 
protection,  and  are  in  danger  of  losing  the  benefit  of  the  security 
to  which  in  equity  they  are  entitled,  and  in  all  such  cases  a  re- 
ceiver ifi  proper.*     Sometimes  the  plaintiff  may  have  a  lien,  or 


^Parkhurgt  ▼.  Kinsman,  2  Blatchf. 
78;  KenTiedy  ▼.  8t.  Paul  dt  P.  R.  Go,  2 
Dill.  448;  Ortan  y.  Madden,  75  Ga.  83; 
Barrup  ▼.  Winslet,  87  Qa.  655;  Cor- 
coran y.  Doll,  85  Cal.  476;  Powell  v. 
Quinn,  49  GkL  528;  VosheU  v.  Eynson, 
26  Md.  88;  Haighi  ▼.  Burr,  19  Md. 
180;  Thompson  v.  Diffenderfer,  1  Md. 
Ch.  489;TrM«v.  OTuuten,  12  Fla.  815; 
Baker  v.  Backus,  32  Dl.  79;  Fort  Payne 
Fumaoe  Co.  v.  Fort  Payne  Goal  db  I. 
Co.  96  Ala.  472;  Hughes  ▼.  HatcheU,  55 
Ala.  681;  Peck  v.  Trimsa^an,  Coal, 
Iron  A  8.  Co.  L.  R.  2  Ch.  Div.  115. 

Although  a  court  of  equity  has  ju- 
riadictioD  to  appoint  a  receiver  to  pro- 
tect and  take  the  administration  of 
the  assets  into  its  own  hands,  it  will 
not  exercise  this  Jurisdiction  unless 
there  is  manifest  danger  of  loss  which 


may  be  irreparable.  Bandle  v.  Car- 
ter, 62  Ala.  95. 

On  a  bill  filed  by  a  stockholder  of 
a  company  against  a  director,  to  take 
charge  of  moneys  alleged  to  have 
been  improperly  received  and  retained 
by  such  director,  no  apprehension  of 
loss  being  alleged  in  the  bill,  and  the 
answer  alleging  that  the  money  was 
loaned  to  the  director  by  the  board  of 
directors,  a  receiver  will  be  refused. 
Hager  v.  Stevens,  6  N.  J.  Eq.  874. 

A  fund  will  not  be  taken  from  one 
entitled  to  its  custody  and  transferred 
to  a  receiver,  unless  there  is  imminent 
danger  of  loss.  Rheinstein  v.  Bixby, 
92  N.  C.  807;  Clark  v.  Dew,  1  Russ. 
&  M.  108. 

In  an  action  for  an  account  and  for 
the   cancellation    of   a   deed   under 


40 


RECEIVBBBHIPS. 


an  equitable  claim  to  the  property,  or  other  interest  therein,  and 
in  either  case  the  right  to  a  receiver  is  enforced  where  loss  is 
imminent. 

It  will  be  seen  that  the  danger  of  loss  here  spoken  of  may  be 
occasioned  by  the  peculiar  nature  of  the  subject-matter  of  the 
litigation  itself,  or  by  reason  of  the  acts  or  conduct  of  the  person 
in  custody  or  possession.  It  may  also  result  from  the  insolvency 
or  bankruptcy  of  the  defendant  in  possession  and  his  inability  to 
financially  respond  for  any  damage  or  loss  of  the  property  or 
funds.  It  will  not  be  availing,  however,  if  the  threatened  dan- 
ger is  remote,  or  if  the  danger  is  past.' 

(c)  Fbaud. 
Another  ground  upon  which  the  court  is  frequently  asked  to 
intercede  and  appoint  a  receiver  is  fraud ;  and  the  fraud  contem- 
plated in  this  connection  may  be  consummated  fraud,  or  contem- 
plated fraud.  Courts  of  equity  are  peculiarly  fitted  for  the 
detection  of  fraud  and  restoring  the  parties  to  their  rights,  and 
as  an  efficient  means  of  such  restoration  a  receiver  is  most  usually 
appointed  in  such  cases.*    The  allegations  of  fraud  must  be  spe- 


which  defendant  claims  to  be  the 
owner  of  the  land  which  includes  a 
mine,  where  there  is  some  danger  of 
loss  of  the  tolls  received  from  operat- 
ing the  mine,  an  order  taking  the 
operation  of  lie  mine  from  the  de- 
fendant  and  placing  it  exclusively  un- 
der a  receiver  should  not  be  granted 
where  a  bond,  properly  secured,  to 
account  for  and  pay  over  the  pro- 
ceeds as  the  court  might  thereafter 
direct,  would  furnish  sufficient  secur- 
ity.   Stah  V.  Jane8,  101  N.  0.  860. 

Pending  the  litigation,  unless  there 
is  some  evidence  that  the  property  is 
in  danger  or  there  is  clear  proof  of 
fraud  in  obtaining  possession  thereof, 
a  receiver  will  be  refused.  WiUts  v. 
OarUes,  2  Edw.  Ch.  281. 

See  also,  Raihbone  v.  Park&rrimrg 
Gas  Co,  81  W.  Va.  798;  Mays  v.  Bow, 
Preem.  Ch,  (Miss.)  708. 

As  to  when  a  receiver  may  be  ap- 


pointed of  the  tolls  of  a  bridge,  see 
Covington  Draubridge  Co.  ▼.  Shepherd^ 
62  U.  8.  21  How.  112,  16  L.  ed.  38. 

^Kean  ▼.  Colt,  6  N.  J.  Eq.  865; 
Beeeher  v.  Binniger,  7  Blalchf.  170. 
The  court  in  Mays  v.  Bose,  Freem. 
Ch.  (Miss.)  703,  say  the  danger  of  loss 
may  arise  '*  from  neglect,  waste,  mis- 
conduct or  insolvency  of  the  defend- 
ant." 

^Bedmond  v.  Enfield  Mfg.  Co.  13 
Abb.  Pr.  N.  8.  832;  Pomll  v.  Quinn, 
49  Ga.  528;  Baker  v.  Backus,  82  111. 
79;  State  v.  Delafield,  8  Paige,  527; 
Thompson  v.  Diffenderfer,  1  Md.  Ch. 
489;  Haight  v.  5m?t,  19  Md.  130; 
Voshell  V.  Hynson,  26  Md.  88;  Webb  v. 
First  Baptist  Church  Trustees,  90  Ky. 
117;  Northern  P.  R  Co.  v.  St.  Paul, 
M.  <fc  M.  B.  Co.  47  Fed.  Rep.  536. 
afi^rmed  in  4  U.  8.  App.  149;  Heard 
▼.  Murray,  93  Ala.  127;  Simmons 
Hardware  Co.  v.  Waibel,  1  8.  D.  488. 
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cific  and  not  va^ne  or  too  general/  and  the  participation  of  the 
plaintiff  in  the  fraud  is  fatal  to  the  application.*  A  concise  state- 
ment of  the  principles  governing  the  appointment  of  receivers 
has  been  given  as  follows :  The  plaintiff  must  show  (1)  that  he 
has  a  clear  right  to  the  propeHy  itself,  or  (2)  that  he  has  some 
lien  upon  it,  or  (3)  that  the  property  constitutes  a  special  fund  to 
which  he  has  a  right  to  resort  for  the  satisfaction  of  his  claim. 
In  addition  to  this  he  must  show  (1)  that  the  possession  of  the 
property  was  obtained  by  the  defendant  by  fraud,  or,  (2)  that 
the  property  itself,  or  the  income  arising  from  it  is  in  danger  of 
loss/ 

(d)  Insolvbnot. 

Another  ground  upon  which  the  courts  base  the  appointment 
of  a  receiver  in  certain  cases  is  that  of  insolvency  of  the  defend- 
ant. This  basis  for  the  action  of  the  court  most  usually  arises  in 
cases  of  insolvent  banks,*  corporations,*  mortgagora,*  fraudulent 


11  L.  R.  A.  267;  Meridian  Nem  A 
Pub,  Co.  v.  Diem  &  W.  Paper  Co.  70 
Misa  695;  Buckley  v.  Baldwin,  69 
Mi8&  804;  Be  Letois'  Petition,  52  Kan. 
660;  EUeit  ▼.  Newman,  92  N.  C.  519; 
NichdB  V.  Perry  Patent  Arms  Co.  11 N. 
J.  Eq.  126;  Mieklethtoaite  v.  Bhoade$, 
4  Sandf.  Ch.  484;  Qunn  v.  Blair,  9 
Wis.  852;  West  v.  Chasten,  12  Fla. 
815;  Lloyd  y.  PassingTiam,  16  Yes.  Jr. 
59;  8t.  Louis  d  8.  Coal  Min.  Co.  ▼. 
Edwards,  108  111.  472;  StUvieU  v.  Wit- 
Uams,  6  Madd.  49,  affirmed  in  Jac. 
280;  Hugnonin  y.  Boseley,  18  Yes.  Jr. 
105;  Miickea  y.  Barnes,  22  Hun.  194; 
Totole  y.  American  Bldg.  d  Invest.  Co. 
60  Fed.  Rep.  181. 

^Blondheim  y.  Moore,  11  Md.  865; 
Oakley  y.  Patterson  Bank,  2  N.  J.  £q. 
178. 

^Bdger  y.  Stenens,  6  N.  J.  Eq.  374; 
Hyde  Park  Qas  Co.  v.  Kerher,  5  111. 
App.  182. 

'  Mays  y.  Rose,  Freem.  Ch.  (Mias.) 
708. 


^Hia  y.  Western  d  A.  B.  Co.  86  Ga. 
284;  Atty.  Oen.  y.  Bank  of  Columbia, 
1  Paige.  611. 

^Middlesex  County  Bd.  of  Chosen 
Preeholders  y.  State  Bank  at  New 
Brunswick,  80  N.  J.  Eq.  811;  N<yi^th 
Carolina  8.  (7.  C  B.  Co.  v.  Drew,  8 
Woods,  691;  Buck  y.  Piedmont  d  A. 
L.  Ins.  Co.  4  Fed.  Rep.  849;  W^iite- 
water  Valley  Canal  Co.  y.  Vallette,  62 
U.  8.  21  How.  414,  16  L.  ed.  154; 
Nichols  y.  Perry  Parent  Arms  Co.  11 
N.  J.  Eq.  126;  Etans  y.  Coventry,  5 
DeG.  M.  &  G.  911. 

•  MerHU  y.  Gibson,  129  Ind.  155.  15 
L.  R.  A.  277;  Hart  y.  Ref^pess,  89  Ga. 
87;  McMahon  y.  North  Kent  Ironworks 
Co.  [1891]  2  Ch.  148;  Beyndds y.  Quick, 
128  Ind.  816;  Thorn  y.  Nine  Reefs,  etc. 
67  L.  T.  93;  Brown  y.  Chesapeake  d 
0.  Canal  Co.  78  Md.  567;  Quincy  y. 
Cheeseman,  4  Sandf.  Ch.  405;  Hill  y. 
Bobertson,  24  Miss.  868.  See  further 
Mortgages,  Insolvency 
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purchasers,*  trnstees,"  partners,'  judgment  debtors,*  executors  and 
administrators,*  joint  tenants,'  dower  matters/  But  there  must 
be  coupled  with  the  allegation  of  insolvency,  also  the  additional 
allegations  showing  plaintiff's  right  of  recovery  or  probability  of 
recovery,  and  that  such  recovery  will  be  wholly  lost  or  substan- 
tially impaired  by  reason  of  the  insolvency."  As  in  the  case  of 
fraud,  so  also  in  matters  of  insolvency  the  allegations  must  be 
specific*  Insolvency  as  a  ground  of  appointment  is  predicated 
upon  the  general  doctrine  of  probable  loss. 


>  Flagler  v.  Blunt,  32  N.  J.  Eq.  618; 
TufU  V.  LiUls,  m  Ga.  180;  Ounby  y. 
Thompson,  66  Ga.  816;  Chappell  ▼. 
Boyd,  56  Ga.  578;  Pendleton  Broe. 
Y.  Johneon,  85  Ga.  840;  Ahlhauser  ▼. 
Boud,  74  Wis.  400. 

*  Bowling  ▼.  Scales,  2  TeoD.  Ch.  68. 

*Bard  ▼.  Bingham,  64  Ala.  463; 
BandaU  v.  MorreU,  17  N.  J.  Eq.  843; 
Barnard  v.  Datis,  54  Ala.  565;  Peo- 
pU^s  Bank  v.  Faneher,  21  N.Y.  Supp. 
545;  Boyce  v.  Burehard,  21  Ga.  74; 
WilHameon  ▼.  Wileon,  1  Bland.  Ch. 
418;  Heathcot  v.  Bavenecrojt,  6  N.  J. 
Eq.  113. 

That  a  former  trader  is  engaged  in 
collecting  what  became  due  him  while 
in  business,  and  to  the  bank  of  which 
he  is  president  after  the  sale  of  his 
business  and  stock  of  goods,  does  not 
make  him  a  trader  within  Ga.  Code, 
§§  8149a  ei  seq,,  providing  for  the  ap- 
pointment of  a  receiver  for  an  insolv- 
ent trader  on  a  bill  filed  by  his 
creditors.  Mereer  ▼.  Houston  Ouano  it 
W.  Co.  (Ga,)  122  8.  E.  638, 

A  suit  by  a  corporation  for  the  pur- 
pose of  obtaining  an  injunction  does 
not  prevent  another  court  from  ap- 
pointing a  receiver  on  the  ground  of 
insolvency.  San  Antonio,  etc,  O.  D. 
R.  Go.  V.  Dams,  2  Am.  &  Eng.  Corp. 
Cas.  N.  S.  374. 

^Shannon  v.  Hanks,  88  Va.  338; 
Dunlap  V.  Hedges,  35  W.  Va.  287; 
McGord  V.  WHl,  33  Neb.  868;  Oydm 
T.  Chalfant,  32  W.  Va.  559. 


*  Johns  V.  Johns,  23  Ga.  31;  Jenkins 
▼.  Jenkins,  1  Paige,  243;  WUUamsY. 
Jenkins,  11  Ga.  595. 

^Street  v.  And&rton,  4  Bro.  C.  C. 
414. 

Sandford  ▼.  BaUard,  30  Beav.  109; 
Bryan  v.  Moring,  94  N.  C.  699. 

^  Chase's  Case,  1  Bland,  Ch.  206. 

*  Gregory  v.  Gregory,  1  Jones  &  S. 
86;  Chase's  Case,  1  Bland,  Ch.  206; 
McNairy,  Pope,  96  N.  C.  502;  Sol- 
line  V.  Henry,  77  N.  C.  467;  Law- 
rence Iron  Works  Co.  v.  Boekbridge  Co. 
47  Fed.  Rep.  755;  (hoen  v.  Homan, 
4  H.  L.  Cas.  997,  3  Macn.  &  G.  378; 
Commissioners,  etc.  v.  Lockhart,  Ir. 
Bep.  8  Eq.  515;  Cofer  r.  Echerson,  6 
Iowa,  502;  Cox  v.  Peters,  13  N.  J.  Eq. 
39. 

*  West  V.  Swan,  3  Edw.  Ch.  420. 
See  further  on  subject  of  insolvency, 

Corporations  and  Rati  ways. 

Where  a  bill  was  filed  by  a  pur- 
chaser at  a  sheriff's  sale,  alleging  ir- 
reparable mischief  from  defendant's 
insolvency  and  for  injunction,  and  it 
appeared  that  the  defendant  entered 
by  virtue  of  a  lease  made  before  the 
sheriff's  sale,  a  receiver  was  not  ap- 
pointed, it  being  inconsistent  with  the 
prayer  of  the  bill.  Bums  v.  Camp- 
bell, 8  Jones  Eq.  410. 

A  decree  appointing  a  receiver  need 
not  coniain  a  finding  of  insolvency, 
where  the  application  for  the  appoint- 
ment alleges  insolvency  and  the  an- 
swer admits  it.     Reliance  Lumber  Co. 
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(e)  Plaintiff's  titlb. 

It  is  also  a  well  established  rule  in  the  appointment  of  receiv- 
ers where  the  matter  of  title  is  involved  in  the  issue  that  the 
plaintiff  by  his  bill,  petition  or  other  showing,  must  establish  in 
himself  a  strong  presumptive  title,'  or  a  strong  presumption 
against  the  defendant's  title,'  and  there  must  be  coupled  with 
this  showing  a  danger  of  loss  or  injury,  or  insolvency."  And 
where  it  appears  that  the  title  to  the  property  is  in  dispute  and 
this  is  an  issue  in  the  case,  and  the  rights  of  all  parties  therein 
are  threatened,  or  where  tlie  property  is  in  medio,  a  receiver 
should  be  appointed/  But  where  the  case  involves  simply  a  dry 
legal  title,  a  court  of  equity  will  refuse  to  interfere  and  leaves 
the  plaintiff  to  his  remedy  at  law,*  and  this  too  though  the  prop- 
erty may  be  vacant*     The  rule  has  sometimes  been  stated  as  fol- 


V.  Brown,  4  Ind.  App.  »2;  TumhuU 
V.  Prentiss  Lumber  Co.  56  Mich.  897. 
» Durani  v.  CroioeU,  97  N.  C.  367; 
McNair  v.  Pope.  96  N.  C.  502;  Bryan  v. 
Morittg,  94  N.  C.  694;  Twitty  v.  Logan, 
80  N.  C.  69;  Lewson  v.  Elson,  88  N.  C. 
182;  Harton  v.  WMte,  84  N.  C.  297;  Ash- 
urst  V.  Lehman,  86  Ala.  370;  Emerson 
and  WaWs  Appeal,  95  Ph.  250;  SeJileefs 
Appeal,  60  Pa.  172;  (^icago  d  A.  OH 
A  Min.  Co.  v.  United  Stales  Petroleum 
Go.  57  Pa.  83;  Sobemhevmerv.  Wheeler, 
45  N-  J.  Eq.  614;  Beeclier  v.  Binninr 
ger,  7  Blatchf.  170;  Steele  v.  Aftpy,  128 
Ind.    867;  Vatue  v.  Woods,  46  Miss. 
120;  Iforris  v.  Lake,  89  Va.  518;  El- 
wood  V.  Qreenleaf  Fird  Nat.  Bank,  41 
Kan.  475;  CoU  v.  O'NeiU,  8  Md.  Ch. 
174;  Clark  v.  Ridgely,  1  Md.  Ch.  70; 
Mapes  V.  Scott,  4  III.  App.  268;  Cofer 
V.    Bkiherson,   6   Iowa,    502;    Chases 
Case,  1  Bland.  Ch.  206;  Smith  v.  Wells, 
20  How.  Pr.  158;   WiUis  v.  Corlies,  2 
Edw.  Ch.  287;  Gregory  v.  Gregory,  1 
Jones  &  8. 1;  lAoyd  v.  Passingham,  16 
Vea.  Jr.  59;  Bambrigge  v.  Boddeley,  8 
Macn.   &  G.  418;  Ouien  v.  Homan,  8 
Macn.  &  G.  378.  4  H.  L.  R.  Cas.  997; 
Laneashsres.  Lancashire,  ^^es^^.  120; 


Talbot  V.  Hope  Scott,  4  Kay  &  J.  96; 
Parkin  v.  Seddons,  L.  R.  16  Eq.  84; 
Be  Walt  V.  Kinard,  19  8.  C.  286. 

*StilweU  V.  WiUiams,  6  Madd.  49; 
Hugnonin  v.  Bosely,  13  Ves.  Jr.  105; 
Mapes  y.  ScoU,  4  111.  App.  268. 

'Cases  under  note  1  above. 

*  Graham  v.  Fuller  Electrical  Go. 
75  Ga.  878;  United  States  v.  Glturchof 
Jesus  Christ  of  L.  B.  S.  5  Utah,  361; 
Hlawacek  ▼.  Bohman,  51  Wis.  92; 
Owen  V.  Homan,  4  H.  L.  Cas.  997,  17 
Jur.  861;  Milts  v.  Pittman,  1  Paige, 
490;  Chamberlain  v.  Marble,  24  Miss. 
586;  Berry  y.  Keen,  51  L.  J.  Ch.  912. 
8ee  BolUns  y.  Henry,  77  N.  C.  467. 

^  Mapes  y.  Scott,  4  111.  App.  268; 
Lenox  v.  Notrebe,  Hempst.  225. 

•  Cairow  y.  Ferrior,  37  L.  J.  Ch.  569, 
L.  R.  3  Ch.  719;  T<Uboi  y.  Hope  Scott,  4 
Kay  &  J.  96,  4  Jur.  N.  "8. 1172. 27  L.  J. 
Ch,  273;  Lancashire  y.  Lancashire,  9 
Beay.  120, 15  L.  J.  Ch.  N.  8.  54;  Mor- 
daunt  y.  Hooper,  Ambl.  311;  Bobbin 
y.  Adams,  8  Ir.  Eq.  157;  Clark  v.  Bew^ 

1  Russ.  &  M.  103;  Knight  v.  Buplessis, 

2  Ves.  8r.  360;  Toldervy  y.  Colt,  1 
Young  &  C.  621,  5  L.  J.  Ezch.  Eq. 
25. 
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lows :  Where  the  issue  is  simply  a  qaestion  of  title  between  the 
plaintiff  and  defendant  and  in  the  absence  of  fraud,  serious  injury 
or  imminent  danger  of  loss,  the  court  will  refuse  to  interfere  until 
the  plaintiff  has  first  established  in  a  common  law  proceeding  his 
legal  right'  In  other  cases  the  general  rule  has  been  stated  that 
to  entitle  the  plaintiff  to  relief  he  must  show  a  reasonable  proba- 
bility of  recovery,  based  on  a  strong  title  in  himself,  and  this 
must  be  coupled  with  imminent  dauger  of  loss/  and  suit  be 
brought  within  a  reasonable  time/ 

(f)  Rembdy  at  law. 

Where  the  plaintiff  may  be  able  to  obtain  ample  redress  and 
protection  by  the  usual  course  of  legal  proceedings  a  court  of 
equity  will  not  appoint  a  receiver.*  This  of  course  is  based  upon 
the  general  principle  of  equity  jurisprudence  that  a  court  of 
equity  refuses  to  lend  its  aid  and  grant  relief  where  the  common 
law  courts  can  furnish  adequate  remedy. 


^  Idee  cases  in  note  1,  p.  48 ;  also  IJLoyd 
▼.  Pamngham,  16  Yes.  Jr.  59;  and  see 
specially  Talbot  v.  Hope  8coU,  4  Eay 
&  J.  96;  Davis  v.  ReaveB,  2  Lea,  649; 
VauM  y.  Woods,  46  Miss.  120;  Earl  <jf 
FingaX  v.  Blake,  2  Moll.  50;  8mHh  v. 
Bmith,  2  Younge  &  C.  851,  10  Hare 
Appz.  Lxxi;  SiLver  v.  Bishop  qf  Nor^ 
toieh,  8  Swanst.  112  n;  PignoUh  y. 
Bustle,  28  Hows.  Pr.  9 ;  Kipp  v.  Hanna^ 
2  Bland's  Ch.  26;  Harrup  v.  Winskt, 
87  Ga.  655;  WestY,  Chosten,  12  Fla. 
815;  GaUanan  v.  8haw^  19  Iowa,  188. 

*  See  note  1,  p.  48;  also  Mayo  v.  Mo- 
Phaul,  71  Ga.  758;  Fingal  v.  BlaJce,  2 
Moll.  78;  JUoyd  ▼.  Trimleston,  2  Moll. 
78;  Mordavnt  v.  Hooper,  Ambl.  811; 
Bainbrigge  v.  BaddeUy,  8  Macn.  &  G. 
414;  Owen  v.  Homan,  8  Macn.  &  G. 
878;  Oofer  v.  Echerson,  6  Iowa,  502; 
Oregory  v.  Gregory,  1  Jones  &  S.  1; 
Chicago  d  A.  Oil  dt  Min.  Ga,  y.  United 
States  Petroleum  Go.  57  Pa.  83;  and 
see  a  clear  statement  of  the  doctrine 
of  the  text  by  Lord  Erskine  in  Hug- 


nonin  y.  Basely,  18  Yes.  Jr.  105;  and 
see  Lord  Truro  in  Bainbrigge  y.  Bad- 
deley,  ante. 

*Skinner^$  Ch.  y.  Irish  8oe,  1  Myl. 
&  C.  162,  Commissioners,  etc.  v.  Lock- 
hc^t,  Jr.  R.  8  Eq.  515. 

^Ptaree  y.  Jennings,  94  Ala.  524; 
Pdeer  y.  Hughes,  27  S.  0.  408  (see  stat- 
ute); Baltimore  d  0.  TeUg.  Go.  y.  In- 
terstate Teleg.  Go.  54  Fed.  Rep.  60; 
BUershank  y.  Bussell,  6  Australian  L. 
T.  (Yictoria)  140;  Manehester,  etc.  y. 
ParlUnson,  L.  R  22  Q.  B.  Diy.  173.  68 
L.  J.  Q.  B.  262;  Parker  y.  Moore,  8 
Edw.  Ch.  234;  Minkler  y.  United  States 
Sheep  Go.  8  Am.  &  Eng.  Ck>rp.  Cas. 
N.  8.  868. 

The  court  has  no  right  to  appoint  a 
receiyer  merely  because  under  the  cir- 
cumstances of  the  case  it  would  be  a 
more  conyenient  mode  of  obtaining 
satisfaction  of  a  Judgment  than  the 
usual  modes  of  execution.  It  is  other- 
wise, howeyer,  if  there  is  a  threatened 
fraudulent  conyeyance  to  make  way 
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§  16.  When  jarisdiction  not  entertained. 

There  are  many  cases  which  are  not  susceptible  of  being  classi- 
fied where  courts  in  the  exercise  of  a  sound  judicial  discretion 
have  refused  to  appoint  a  receiver,  as  where  the  person  in  posses- 
sion of  the  fund  or  property  is  not  a  party  to  the  suit,  or  where 
he  claims  under  the  plaintiff  ;*  or  where  the  property  and  owner 
are  beyond  the  jurisdiction  of  the  court  ;*  or  where  the  plaintiff's 
claims  are  mere  open  accounts,  no  liens  existing  ;*  or  where  the 
plaintiff  is  a  trust  or  monopoly  engag^ed  in  the  conduct  of  busi- 
ness in  restraint  of  trade  ;*  or  where  the  receivership  is  sought  to 
be  extended  over  the  future  earnings  of  a  judgment  debtor  ;*  or 
over  a  pension  fund.*  The  list  of  such  refusals  might  be  extended 
indefinitely,  but  most  of  such  cases  are  8ui  generis  and  do  not  in- 
volve general  and  well  established  principles  and  will  not  be  con- 
sidered. 

§  17.  Effects  of  appointment. 

The  results  that  follow  the  appointment  of  a  receiver  are 
numerous.  Some  of  the  most  usual  may  be  enumerated  as  fol- 
lows: 

(a.)  Bj  the  appointment  and  the  taking  of  possession,  through 


with  the  debtor's  property.  Harris  ▼. 
Beauehamp  [18»4]  1  Q.  B.  801.  68  L. 
J.  Q  B.  480. 

See  also  Carrow  ▼.  Ferriar,  L.  R.  8 
Ch.  App.  719;  Ffetz  v.  Pfetz,  14  Md. 
876;  Winklm'  ▼.  WinJder,  40  III.  179 
(InJ);  Ooughron  y.  Sioifl,  18  111.  414 
(iDj.);  Sherman  v.  Clark,  4  Nev.  188; 
Parmley  ▼.  Tentk  Ward  Bank,  8  Edw. 
Oh.  895;  Corey  v.  Long,  48  How.  Pr. 
497, 12  Abb.Pr.  N.  8.  427;  Rice  v.  6t, 
P^mi  A  R  B,  Co.  24  Minn.  464;  SpeighU 
▼.  PeUn,  9  Gill.  476;  Morritan  v.  Biuk' 
iMT,  Hempst.  442;  SoUory  ▼.  Leaver^ 
L.  R  9  £q.  22;  Thayer  v.  8mft,  Harr. 
Ch.  (Mich.)  480;  Caseidy  ▼.  Meacham, 
8  Paige,  811 ;  Oongden  v.  Lee,  8  £dw. 
Ch.  804;  Starr  ▼.  Bathbone,  1  Barb. 
70;  Smith  v.  Thompson,  Walk.  Ch.  1; 
Second  Ward  Bank  ▼.  Upmann,  12 
Wit.  499;  Steward  ▼.  Stevene,  Harr. 


Ch.  (Mich.)  169;  Buckeye  Engine  Co. 
▼.  Bonau  Brew.  Co.  47  Fed.  Rep.  6. 
It  makes  no  difference  in  rule  that  the 
common  law  proceeding  may  be  diffi- 
cult. Cremen  v.  Hawkes,  8  Ir.  Eq.  158, 
608. 

See  also  note  2,  §  11. 

^Maye  ▼.  Wherry,  8  Tenn.  ch.  84 ; 
Levi  y.  Karriek,  18  Iowa,  844 ;  FtV 
eent  v.  Parker,  7  Paige,  66. 

^Field  V.  Bipley,  20  How.  Pr.  26. 

» Virginia  T.  db  C  Steel  A  L  Co.  ▼. 
Wilder,  88  Va.  942;  Carters.  High, 
tower,  79  Tex.  185. 

^American  Biscuit  Co.  ▼.  Klotz,  44 
Fed.  Rep.  721. 

^Holmee  v.  MUlage  [1898]  1  Q.  B. 
551  (unless  they  have  been  assigned). 

^Laeae  ▼.  Harris,  L.  R.  18  Q.  B. 
Div.  127.  56  L.  J.  Q.  B.  15. 
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its  receiver,  of  all  the  property  and  effects  of  the  defend- 
ant, the  court  secures  the  power  to  control,  at  its  discretion,  all 
controversies  affecting  the  property.  Otherwise  the  fruits  of  the 
receiversliip  would  necessarily  be  endangered,  if  not  entirely 
lost.'  Also  the  receiver,  as  a  rule,  is  empowered  to  prosecute  and 
defend,  under  the  direction  of  the  court,  all  pending  suits  and 
proceedings,  in  the  name  of  the  original  plaintiff  or  defendant.' 
After  tlie  property  has  passed  into  the  hands  of  a  receiver  the 
defendant  whose  property  is  thus  taken  will  not  be  permitted 
to  be  sued,  at  least  so  far  as  liability  growing  out  of  the  manage- 
ment of  the  receivei*ship  property  is  concerned,'  except  in  some 


*The  property  in  the  receiver's  pos- 
session must  not  be  levied  on.  WM" 
well  V.  Sampson,  55  U.  8.  14.  How. 
62/14  L.  ed.  822;  Robinson  v.  Ailantui 
<fc  G.  W.  R.  Co,  66  Pa.  160;  Walling 
V.  Miller,  108  N.  Y.  173;  Thompson  v. 
McCleary,  159  Pa.  189;  EUis  v.  Ver- 
non  Ice,  L.  d  W.  Co,  86  Tex.  109; 
Rusnell  v.  Texas  &  P.  R,  Co,  68  Tex. 
646;  Edwards  v.  Norton,  65  Tex.  405; 
nor  distrained' for  rent  due;  MarshaJl 
V.  Lockett,  76  Ga.  289;  nor  taken  by 
force;  Ex  parte  Cochrane,  L.  R.  20  Eq. 
282;  lie  Day,  84  Wis.  638;  Atty,  Gen. 
V.  St,  Cross  HoftpUal^  18  Beav.  601;  nor 
interfered  with  by  ejectment  in  an- 
other court;  Potter  v.  Spa  Spring 
Brick  Co.  47  N.  J.  Eq.  442;  Fort  Wayne, 
M.  &.  a  R,  Co.  V.  Mellett,  92  Ind. 
535;  nor  taken  for  taxes;  Re  Tyler, 
149  U.  8. 164,  87  L.  ed.  689.  8ee  also, 
Howell  V.  Hovgh,  46  Kan.  152;  St, 
Joseph  dh  D.  C,  R.  Co.  v.  Smith,  19 
Kan.  225;  Brown  v.  Carolina  C.  R,  Co. 
88  N.  0.  128;  Skinner  v.  Maxwell,  68 
N.  C.  400;  Noe  v.  Gibson,  7  Paige,  518. 
In  McGean  v.  Metropolitan  Elev.  R.  Co. 
133  N.  Y.  9,  the  court  say  :  "No 
principle  has  been  more  frequently  as- 
serted or  is  so  well  established  as  that 
where  a  court  of  equity  has  jurisdic- 
tion ov(.r  a  cause  for  any  purpose,  it 
may  retain  the  cause  for  all  purposes 
and  proceed  to  a  final  determination 
of  all  the  matters  at  issue.    To  such 


an  extent  has  the  doctrine  been  carried 
that  it  has  been  declared  that  if  the 
controversy  contains  an  equitable 
feature,  or  requires  any  purely  equit- 
able relief  belonging  to  the  exclusive 
jurisdiction  of  equity,  or  pertaining 
to  the  concurrent  jurisdiction  of 
equity  and  law,  and  a  court  of  equity 
thus  acquires  a  partial  cognizance  of 
an  action,  it  may  go  to  a  complete  ad- 
judication and  establish  purely  legal 
rights  and  grant  legal  remedies  which 
would  otherwise  be  beyond  the  scope 
of  its  authority."  See  further  title  Re- 
ceiver's Possession.  But  the  court 
will  not  draw  to  itself  by  means  of  the 
receivership  jurisdiction  to  try  dis- 
puted titles  to  property  unless  the  cir- 
cumstances are  such  as  to  render  the 
common  law  remedies  inadequate  or 
for  some  reason  are  unfit  for  the  pur- 
poses of  the  particular  case.  Mer- 
chants di  M.  Nat.  Bank  v.  Kent,  48 
Mich.  292. 

^Phcenix  WareJiouHng  Co.  v.  Badger, 
6  Hun.  293. 

*Bicks  V.  International  d  G.  N.  R, 
Co.  62  Tex.  88;  Ryan  v.  Hays,  62  Tex. 
42;  Ohio  d  M.  R.  Co.  v.  Daf>is,  28 
Ind.  554;  Bell  v.  Indianapolis  C.  d  L. 
R.  Co.  53  Ind.  57;  MeU  v.  Buffalo,  C. 
d  P.  R.  Co.  58  N.  Y.  61;  R^ers  v. 
MohUe  d  0.  R.  Co.  12  Am.  &  Eng.  R. 
Gas.  442. 
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cases  for  the  purpose  of  establishing  the  amount  due,  or  settling 
some  disputed  question  of  fact. 

(b)  Tiie  appointment  of  a  receiver  removes  the  parties  in  pos- 
session of  property,  who  are  parties  to  the  suit,  from  tho  custody 
and  control  thereof  and  pending  the  litigation  terminates  all  riglits 
growing  out  of  such  possession.'  But,  as  we  have  seen  elsewhere, 
one  in  possession  under  di,  prima  facie  title  cannot  be  deprived  of 
such  possession  by  a  receiver  at  the  suit  of  creditors  of  the  debtor 
unless  a  showing  is  made  of  danger  of  the  property  being  lost, 
or  materially  injured,  or  that  the  sale  to  the  defendant  is  fraudu- 
lent, and  that  he  will  be  turned  out  of  possession  at  the  hearing.* 
The  eifect  of  the  appointment  of  a  receiver  is  to  vest  in  him  the 
title  to  the  personal  property,  choses  in  action  and  equitable  in- 
terests of  the  debtor,  over  which  the  receivership  extends  without 
a  formal  assignment.*  This  principle,  of  course,  has  particular 
application  to  creditor's  proceedings,  and  not  to  mortgage  fore- 
closures or  other  proceedings  relating  to  specific  property.  In 
some  cases  the  defendant  is  permitted  to  remain  in  possession 
pending  the  receivership  and  the  receivership  is  extended  to  the 
rents  and  profits  only. 

(c)  A  court  having  jurisdiction,  and  having  appointed  a  re- 
ceiver over  the  property  which  is  the  subject-matter  of  the  suit, 
and  the  receiver  having  taken  possession  of  such  property,  no 
other  court  of  co-ordinate  jurisdiction  can  interfere  with  the 
property,  or  entertain  complaints  against  the  receiver  or  remove 


^Payne  v.  Baxter,  2  Tenn.  Ch.  517; 
Bhaw  V.  WrigK  3  Ves.  Jr.  22;  Mi^ 
DanneU  v.   White,  11  H.  L.  Gas.  570. 

The  party  in  possession  is  bound  to 
turn  over  to  the  receiver  all  goods  in 
his  possession  upon  demftnd  if  he 
knows  of  the  order  requiring  him  to 
do  so;  he  needs  no  official  notice. 
IjgwU  ▼.  Singleton,  61  Ga.  164. 

A  court  of  equity  may  call  in  the  as- 
sets of  the  estate  from  the  personal 
representative,  and  place  them  in  a 
receiver's  bands.  Davis  v.  Chapman^ 
88  Va.  67. 

^Pelter  v.  Hughes,  27  8.  0.  408. 

Kor  will  a  tenant  be  required  to  at- 
torn to  a  receiver  where  the  tenancy 


is  not  clear  and  where  the  right  of 
purchase  is  set  up.  Bydon  v.  Innes, 
6  W.  W.  &  A.  B.  (Victoria  Eq.)  189; 
Sereomb  v.  CaUin,  128  111.  556. 

*TilUnghast  v.  Champlin,  4  R.  I. 
173;  Albany  City  Bank  v.  Schermer- 
horn,  Clark  Ch.  297;  Mann  v.  Peniz, 
2  Sandf.  Ch.  257;  Storm  v.  Waddell, 
2  Sandf.  Ch.  494;  Iddings  v.  Bruen, 
4  Sandf.  Ch.  223;  WUson  v.  Allen,  6 
Barb.  542. 

As  to  the  necessity  of  a  formal  trans- 
fer of  real  estate  to  the  receiver,  see 
Young  v.  Clapp,  147  111.  176;  Wilson 
V.  WiUon,  1  Barb.  Cb.  592;  and  see  ^ 
22  t  f ,  note  8. 
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him.'  The  ground  npon  which  this  doctrine  is  based  has  peculiar 
application  to  cases  where  a  receiver  is  appointed,  but  is  not  con- 
fined to  that  class  of  cases.  Practice  has  demonstrated  the 
reasonableness  of  the  rule  and  reason  suggests  the  propriety  of 
its  enforcement.  In  a  few  cases  there  has  been  a  departure  from 
the  doctrine,  to  some  extent,  but  usually  it  has  been  from  the 
lack  of  an  observance  of  the  proper  comity  between  state  and  fed- 
eral courts.  The  great  weight  of  authority,  however,  is  in  favor 
of  the  rule. 

(d)  The  appointment  does  not  in  any  manner  change  the  title 
to  or  right  of  possession  of  the  property,  but  merely  places  in 
the  receiver  its  custody  for  the  benefit  of  the  party  ultimately 
found  to  be  entitled  to  it.*    The  receiver  is  a  trustee  for  all  parties 


'  Toung  v.  Montgomery  A  E.  B.  Co, 
2  Woods,  606;  O'Mahxmey  v.  Belmont, 
62  N.  Y.  183 ;  8taU  v.  JacksomUle  P. 
db  M.  B.  Co,  15  Fla.  201;  Qevt  v.  New 
Orleans,  St.  L,  d  0.  B,Oo,  80 La.  Ann. 
pt  I,  28;  EUU  V.  Vernon  Ice,  L,  A  W. 
Co.  86  Tex.  109.  In  this  case  an 
officer  made  a  levy  before  the  appoint- 
ment of  a  receiver,  and  sold  the  prop- 
erty after  the  appointment.  HM,  the 
sale  was  void. 

WiMng  V.  MiUer,  108  N.  Y.  173; 
NeUon  v.  Conner,  6  Rob.  (La.)  839; 
WiewaUy.  Sampson,  55  U.  8.  14  How. 
52,  14  L.  ed.  822.  See  contra,  Chaii- 
tauqua  Bank  v.  Bisley,  19  N.  Y.  869. 

Although  the  proceedings  for  the 
appointment  of  a  receiver  were  er- 
roneous, yet  if  they  were  not  void 
the  possession  of  the  receiver  is  legal, 
and  he  cannot  be  dispossessed  at  the 
suit  of  another  receiver  subsequently 
appointed  by  a  court  of  co-ordinate 
jurisdiction.  Rmner  v.  Bearne,  75 
Tex.  142. 

See  also:  Beynoids  v.  Stockton,  140 
U.  S.  254,  85  L.  ed.  464.  48  N.  J.  £q. 
211;  Toung  v.  BoUins,  85  N.  C.  485; 
McCarthy  v.  Peake,  18  How.  Pr.  188, 
9  Abb.  Pr.  164;  Watkins  v.  Pinkney, 
8  £dw.  Ch.  588;  Storm  v.  WaddeU,  2 


Sandf.  Ch.  494;  Gayhrd  ▼.  Fbrt 
Wayne,  M.  &  C,  B.  Co,  6  Biss.  286; 
Oonkling  v.  BuOer,  4  Biss.  23;  BOl  v. 
New  Albany,  dbc.  B,  Co.  2  Biss.  390; 
Union  Trust  Co.  v.  Bockfiyrd,  B,  I,  d 
St,  L,  B,  Co,  6  Biss.  197;  Beecher  v. 
Bininger,  7  Blatchf.  170;  PlaU  v. 
Archer,  9  Blatchf.  559;  Sedgwick  v. 
Menck,  6  Blatchf.  156,  1  Bank  Reg. 
230;  Spinning  v.  Ohio  L.  Ine,  Co,  2 
Disney,  886;  Judd  v.  Bankers  d  M, 
TeUg,  Co.  81  Fed.  Rep.  182;  Davis  v. 
Alabama  d  F,  B.  Co,  1  Woods.  661 ; 
EutctUfiSonY,  Green,  6  Fed.  Rep.  888; 
Briuse  v.  Manchester  d  K,  B  Co,  19 
Fed.  Rep.  842;  May  v.  PrirUup,  69 
Qa.  129;  Be  Clark,  4  Ben.  88;  UggeU 
V.  Olenn,  4  U.  S.  App.  488.  51  Fed. 
Rep.  881.  But  see  Wilmer  v.  Atlanta 
d  B.  Air  Line  B,  Co.  2  Woods,  409; 
Merchants  d  P,  Nat.  Bank  v.  Masonie 
HaU  Trustees,  63  Ga.  649;  South  Caro- 
lina B.  Co.  V.  People's  Sav.  Inst,  64 
Ga.  18;  East  Tennessee  d  O.  B  Co.  v» 
Atlanta  d  F,  B.  Co,  49  Fed.  Rep.  608. 
15  L.  R.  A.  109;  Eisenmann  v.  Thiel, 
1.  Cin.  Sup.  Gt.  188;  Be  Merchants 
Ins.  Co.  8  Biss.  162. 

*  Union  Nat.  Bank  v.  Bank  of  Kan- 
sas City,  186  U.  8.  223.  84  L.  ed.  841; 
Owen  V.  Kellogg,  56  Hun.,  456;  No- 
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concerned,  and  his  appointment  being  remedial  in  its  nature  ifi 
effective  simply  as  conserving  and  enforcing  the  rights  of  parties. 


iional  Exch.  Bank  v.  Beat,  60  Fed. 
Rep.  355;  Skip  v.  Harwood,  8  Atk. 
564;  Anon.  2  Atk.  15;  Pnnglev.  Wool- 
wrth,  90  N.  Y.  502;  WiswaU  v.  Samp- 
mm,  55  U.  8.  14  How.  52,  14  L.  ed. 
822;  Atty.  Gen.  v.  Atlantic  A  MxU,  JL 
In».  Co.  100  N.  Y.  279;  EUm  v.  Boston, 
H.  A  E.  R.  Co.  107  Mass.  1 ;  Maynard 
y.Bond,  67  Mo.  315;  Herman  v .  Fisher, 
11  Mo.  Mo.  App.  275;  P&rtman  v. 
JfiK,  8  L.  J.  N.  a.  Oh.  161 ;  DetraU 
First  Nat.  Bank  v.  Barnum  Wire  d  1. 
Works,  60  Mich.  487. 

As  a  rule  the  receiver  takes  no  title 
to  the  property.  MaUhetM  y.  Cooper, 
49  N.  Y.  8.  R  792. 

The  receiver  is  the  hand  of  the  law 
and  the  law  conserves  and  enforces 
rights — never  destroys  them.  His  ap- 
pointment determines  no  right  and  in 
no  way  affects  the  title  of  any  party  to 
the  property  in  litigation.  Von  Bonn 
V.  San  Francisco  Sup.  Ct.  58  Cal.  358. 
He  holds  the  property  subject  to  all 
liens  of  every  kind. 

While  property  is  in  the  hands  of  a 
receiver,  or  under  the  control  of  the 
court,  no  execution  can  be  levied  upon 
it;  but  the  fi.  fa.  creates  a  lien  thereon. 
Davis  T.  Bonney,  89  Va.  755. 

A  receiver  is  an  ofDcer  of  the  court, 
but  his  appointment  determines  no 
right,  nor  does  it  affect  the  title  of  the 
property  in  any  way;  it  will  not  pre- 
vent the  running  of  the  statute  of 
limitationa.  His  holding  is  the  hold- 
ing of  the  court  for  him  from  whom 
the  possession  was  taken.  He  is  ap- 
pointed on  behalf  of  all  parties  and 
if  any  loss  arises  from  deficiency  in  his 
aooounts  the  estate  m ust  bear  it  EUi- 
cottY.  United  States  Ins.  Co.  7  Md.  807. 

If  the  appointment  of  a  receiver  in- 
terferes with  the  rights  of  a  stranger 
4 


to  the  suit,  he  may  apply  to  the  court 
for  the  protection  of  his  rights,  though 
he  cannot  have  the  benefit  of  the 
receivership.  HoweU  v.  BipHey,  10 
Paige,  48. 

A  receiver  of  the  effects  of  an  in- 
solvent auctioneer  was  appointed. 
The  auctioneer  had  sold  goods  for  a 
party  and  with  his  knowledge  and 
consent  deposited  the  money  arising 
therefrom  to  his  general  account  at 
the  bank.  After  the  appointment 
and  notice  thereof  to  the  bank,  the 
auctioneer  drew  a  check  in  favor  of 
this  principal  for  the  amount  due  him 
and  gave  him  an  assignment  of  an 
amount  on  demand  equal  to  the 
amount  of  the  check.  Held,  that  the 
principal  thereby  gained  no  right  to 
the  moneys  on  deposit,  nor  of  action 
against  the  bank.  All  title  to  the 
moneys  passed  to  the  receiver  on  the 
day  of  his  appointment  and  by  virtue 
thereof.  Levy  v.  Cavanagh,  2  Bosw. 
100. 

8ee  Ex  parte  Dunn,  8  8.  C.  207; 
Beverley  v.  Brooke,  4  Gratt.  187; 
Southern  Bank  v.  Ohio  Ins.  Co.  22 
Ind.  181;  Montgomery  v.  Merrill,  18 
Mich.  888;  Van  Alstyne  v.  Cook,  25  N. 
Y.  489;  Davenport  v.  Kelly,  42  N.  Y. 
193;  Oerev.  Dibble,  17  How.  Pr.  81; 
Becker  v.  Torrance,  81  N.  Y.  681; 
Crine  v.  Davis,  68  Ga.  138;  State  v. 
Snohomish  County  Super.  Ct.  7  Wash. 
77;  State  v.  CluhaXis  County  Super, 
Ct.  8  Wash.  210. 

The  appointment  of  a  receiver  in  a 
suit  to  foreclose  a  mortgage  against  a 
lessee  will  not  deprive  the  lessor  of  the 
right  to  obtain  possession  of  the  prem- 
ises under  the  forcible  entry  and  de- 
tainer statute.  Woodward  v.  WinehiU 
(Wash.)  44  Pac.  860. 
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(e)  The  right  to  custody  of  property  relates  to  the  custody  of 
such  personal  property  as  is  within  the  jurisdiction  of  the  court 
making  the  appointment.*  The  general  doctrine  is  that  the  pow- 
ers of  a  receiver  over  the  property  of  the  defendant  are  coexten- 
sive only  with  the  jurisdiction  of  the  court  making  the  appoint- 
ment, it  being  the  policy  of  every  government  to  retain  in  its  own 
hand  the  property  of  a  debtor  until  all  domestic  claims  against  it 
have  been  satisfied."  But  courts  on  the  ground  of  comity  are  dis- 
posed to  permit  suits  to  be  brought  by  a  foreign  receiver  where 
such  suits  do  not  affect  the  rights  of  citizens  of  the  state  where 
suit  is  brought,'     This  principle  of  comity  is  in  accordance  with 


^Eumphrey  t.  Eopkim,  81  Cal.  551, 
6  L.  R.  A.  792;  Booth  v.  Clark,  58  U. 
8.  17  How.  823.  16  L.  ed.  164;  Farm- 
ert^,  etc.  v.  Needles,  52  Mo.  1;  TuUy  v. 
Herrin,  44  Miss.  626;  Kronberg  v.  El- 
der, 18  Kan.  150;  Mowhy  v.  Burrows^ 
52  Tex.  396;  Hunt  v.  Columbian  Ins. 
Co.  55  Me.  290;  Filkins  v.  Nunne- 
macher,  81  Wis.  91;  McClure  v.  Camp- 
beU,  71  Wis.  850. 

^Chicago,  M.  eft  8t.  P.  R.  Co.  v.  Keo- 
kuk N.  L.  Packet  Co.  108  111.  817.  But 
where  a  receiver  has  reduced  the  prop- 
erty to  his  possession,  and  in  the 
course  of  his  business  as  such  receiver 
takes  the  property  into  a  foreign  Ju- 
risdiction he  may  defend  his  title  to 
such  property  as  against  attaching 
creditors  of  such  foreign  jurisdiction, 
on  the  ground  that  where  a  legal  title 
'  to  personal  property  has  once  passed 
and  become  vested  in  accordance  with 
the  law  of  the  state  where  situated  the 
yalidity  of  such  title  will  be  recog- 
nized everywhere.  CammellY.  Sewell, 
5  Hurlst.  &  N.  728;  Mosihy  v.  B arrow , 
52  Tex.  396;  Clark  v.  Connecticut  Peat 
Co.  35  Conn.  803;  Taylor  v.  Board- 
man.  25  Vt.  5H1;  Crapo  v.  Eelly,  83 
U.  8.  16  Wall.  610,  21  L.  ed.  430; 
Waters  v.  Barton,  1  Coldw.  450;  Pond 
Y.  Cooke,  45  Conn.  126;  CagiU  v.  WooU 
dridge,  8  Baxt.  580;  Killmer  v.  Hohart, 


58  How.  Pr.  452;  BroumeU  Y.Manches- 
ter, 1  Pick.  232;  McAlpin  v.  Jones,  10 
La.  Ann.  552;  Lou)  v.  Burrows,  12  Cal. 
181;  Lettis  t.  Adams,  70  Cal.  403; 
Boyle  Y.  Townss,  9  Leigh.  158;  Smgerly 
Y.  Fox,  75  Pa.  114.  See  contra,  Hum- 
phrey Y.  Hopkins,  81  Cal.  551, 6  L.  R. 
A.  792;  not,  however,  if  the  taking  of 
such  property  to  a  foreign  jurisdic- 
tion is  for  an  illegal  purpose.  Dick 
y.  Bailey,  2  La.  Ann.  974;  Drake. 
Attach.  (5th  ed.)  g  292. 

Courts  are  sometimes  enabled  to 
reach  property  of  a  defendant  in  a 
foreign  jurisdiction  by  injunction 
where  the  owner  of  such  property  is 
a  resident  and  subject  to  the  jurisdic- 
tion of  the  court  and  amenable  to  its 
orders.  Mitchell  y.  Bunch,  2  Paige, 
606;  Roherdeau  v.  Rms,  1  Atk.  544; 
Booth  Y.  Clark,  58  U.  8.  17  How.  322, 
15  L.  ed.  164;  St.  Joseph  6b  D.  G.  R. 
Co.  Y.  Smith,  19  Kan.  225;  Meredith 
Village  Sav.  Bank  v.  Simpson,  22  Kan. 
414.  See  Young  v.  Clapp.  147  111. 
176;  Uoyt  v.  Tlimnptton,  5  N.  Y.  320; 
Hoyt  Y.  Thompson,  19  N.  Y.  207;  WU- 
Utts  V.  Waite,  25  N.  Y.  577. 

*Olney  v.  Tanner,  10  Fed.  Rep.  101; 
Merchants  Nat.  Bank  v.  McLeod,  38 
Ohio  St.  174;  Hurdv.  City  of  Elisabeth, 
41  N.  J.  L.  1;  HuntY.  Columbian  Ins. 
Co.  55  Me.  290;  Saunders  v.  WiUiams,  5 
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the  genius  of  our  government  and  is  gradually  becoming  more 
firmly  established  as  part  of  the  system  of  national  jurisprndence, 
and  its  recognition  by  conrts  fosters  and  sustains  the  unity  and 
harmony  that  should  everywhere  prevail  and  especially  so  in  all 
matters  pertaining  to  property  rights  and  commercial  relations. 
The  tendency  in  England,  and  in  this  country,  as  will  be  seen 
elsewhere,  is  in  the  direction  of  a  recognition  of  the  validity  of 
the  transfer  of  personal  property  by  the  owner  at  the  place  of  his 
domicil,  voluntary  or  by  operation  of  law,  as  being  eflFective  in 
all  jurisdictions  no  matter  where  the  property  may  be  located. 

(f)  The  effect  of  the  appointment  of  a  receiver  is  to  leave  the 
rights  of  all  parties  as  they  are  found  at  the  time  of  the  appoint- 
ment, with  respect  to  existing  contracts,  mortgages,  liens,  etc., 
out  of  which  their  rights  have  arisen.*     This  principle  is  universal 


N.  H.  218;  Bagby  v.  AOantie  M.  4t  0. 
R.  Co.  86  Pa.  291;  Johnwn  v.  Parker, 
4  Bush,  149;  Taylor  y,  Columbian  Ins, 
Co.  14  Allen.  858;  Pierce  v.  O'Brien, 
129  Mass.  814.  See  note  in  AUey  y. 
Caepari,6  Am.  St.  Rep.  178,80  Me.  234. 
A  receiver  of  an  insolvent  railroad 
corporation  was  *  appointed  in  Ken- 
tuclcy,  pending  suits  upon  mortgages 
of  the  road  and  its  equipments,  in- 
cluding certain  rolling-stock,  which 
was  included  in  the  property  of  which 
the  receiver  had  been  ordered  to  take 
poEsession.  Held,  that  upon  princi- 
ples of  interstate  comity,  the  receiver 
would  be  allowed  to  institute,  in  Ohio, 
proceedings  to  obtain  possession  of 
the  rolling-stock,  notwithstanding  the 
atlacliment.  Merchants  Nat,  Bank  v. 
McLeod,  88  Ohio  St.  174;  Holmes  v. 
Sherteood,  8  3IcCtary.  405,  16  Fed. 
Rep.  725;  Boulvare  v.  Davis,  90  Ala. 
207, 9  L.  R.  A.  601;  PugJi  v.  Hurtt,  52 
How.  Pr.  22;  Be  Watte,  99  N.  Y.  483; 
Metzner  v.  Bauer,  98  Ind.  425;  Ly- 
coming F.  Ins,  Co.  V.  Wright,  56  Vt. 
526;  Bidloek  v.  Mown,  26  N.  J.  Eq. 
280;  National  Trust  Co.  v.  Miller,  88 
N.  J.  £q.  155;  Henning  v.  Raymond^ 
85  Minn.  803. 


^Central  Trust  Co,  v.  Wabash,  St.  L, 
d  P.  B,  Co,  46  Fed.  Rep.  26;  Knee- 
land  V.  American  Loan  dt  T,  C^.  186 
U.  S.  89,  34  L.  ed.  879;  Hoffman  v. 
Schoyer,  143  111.  598;  Cox  v.  Volkert,  86 
Mo.  505;  Kirkpatrick  v.  McBlroy,  41 
N.  J.  Eq.  539;  Muleahey  v.  Stratus, 
151  111.  70. 

A  receiver  to  sequestrate  the  prop- 
erty of  a  corporation  and  apply  it  to 
the  payment  of  corporate  debts  cannot 
question  the  validity  of  a  mortgage 
executed  by  the  corporation  to  secure 
the  debt  of  its  president,  where  none 
of  the  creditors  represented  by  him 
were  such  at  the  execution  of  the 
morgtage.  Osbom  v.  Montelac  Park, 
89  Hun,  Vil,  35  N.  Y.  Supp.  610. 

A  receiver's  possession  is  subject  to 
all  valid  and  existing  liens  upon  the 
property  at  the  time  of  his  appoint- 
ment, and  does  not  devest  a  lien  pre- 
viously acquired  in  good  fbith.  Chic- 
ago  Title  &  T,  Co.  v.  Smith,  158  IlL 
417,  41  N.  E.  1076. 

A  transfer  to  a  trustee  of  accounts 
belonging  to  a  corporation,  duly  made 
and  noted  on  the  books  of  the  corpo- 
ration under  authority  of  the  board 
of   directors   and   accepted   by  the. 
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in  its  application  and  in  the  very  nature  of  equity  jurisprudence 
could  not  be  otherwise.  The  adjudication  of  the  rights  of  parties 
and  the  application  of  adequate  remedies  through  the  instrument- 
ality of  courts,  is  fundamental  in  its  nature.  The  contractual  re- 
lations of  parties  fairly  made  and  duly  ascertained  are  not  subject 
to  judicial  modification  or  change. 

(g)  The  rights  of  the  receiver  date  back  to  the  time  of  grant- 
ing the  order/  though  it  has  been  held  that  the  date  of  filing  the 


trustee  In  writing,  with  notice  from 
him  to  the  parties  whose  accounts  are 
assigned,  and  also  to  the  persons  for 
whom  he  is  acting  as  trustee,  is  suffi- 
cient to  vest  in  the  trustee  the  right  to 
the  money  derived  from  the  accounts, 
although  on  the  same  day.  but  subse- 
quent to  such  transfer,  a  bill  was  filed 
for  the  appointment  of  a  receiyer  and 
the  winding  up  of  the  affairs  of  the 
corporation.  Chicago  Title  <&  T.  Co, 
▼.  Smith,  168  111.  417,  41  N.  E. 
1076. 

The  right  of  the  assignee  in  banlE- 
ruptcy  of  a  firm  to  bring  any  and  all 
suits  which  concern  the  estate  or  trust 
is  not  affected  by  the  appointment  of 
a  receiver  of  the  property  of  an  in- 
dividual holding  assets  of  the  firm  in 
trust,  and  the  passing  of  the  legal 
title  to  such  receiver.  Sliainwald  ▼. 
Davids  (D.  C.  N.  D.  Cal.)  69  Fed. 
Rep.  687. 

A  judgment  creditor  is  not  affected 
by  the  appointment  of  a  receiver  for 
the  debtor  in  proceedings  to  which  he 
was  not  a  party  and  in  which  he  was 
not  required  to  intervene.  Central 
Coal  di  O.  Co,  Y,  Southern  Nat,  Bank 
(Tex.  Civ.  App.)  84  S.  W.  883. 

A  motion  for  authority  to  levy  upon 
property  in  the  hands  of  a  receiver 
will  not  be  granted  except  upon  no- 
tice to  the  claimants  of  the  property 
who  are  parties  to  the  original  suit,  as 
notice  to  the  receiver  is  not  notice  to 


them.    Be  HaU  db  8,  Co,  (C.  C.  S.  D. 
Cal.)  69  Fed.  Rep.  426. 

The  lien  of  a  judgment  against  a 
corporation,  obtained  after  the  ap- 
pointment of  a  receiver,  but  before 
the  filing  of  his  official  bond,  is  not 
destroyed  by  the  filing  of  such  bond 
although  his  title  dates  back  to  the 
time  of  the  appointment  for  the  pres- 
ervation and  protection  of  the  prop- 
erty, where  the  judgment  would  have 
been  rendered  before  his  appointment 
but  for  the  interposition  of  a  frivolous 
demurrer.  Be  Lewie  dk  F.  Mfg,  Co, 
(Sup.  Ct.)  34  N.  Y.  Supp.  988. 

One  who  purchases  property  at  a 
time  when  fill  the  property  of  the 
grantor  is  subject  to  a  judgment  lien 
is,  as  against  a  receiver  subsequently 
appointed  over  the  grantor's  property, 
entitled  to  have  the  remainder  of  the 
property  in  his  hands  subjected  to 
the  lien  in  exoneration  of  that  pur- 
chased by  him.  Semple  v.  Eubanke 
(Tex.  Civ.  App.)  36  8.  W.  609. 

^Pope  V.  Ames,  20  Or.  199;  Ex  parts 
Tillman,  98  Ala.  101;  Bonner  v. 
Hearne,  76  Tex.  242;  Be  Christian 
Jensen  Co,  128  K.  Y.  660;  Steele  v. 
Sturges,  6  Abb.  Pr.  442;  Butter  ▼. 
TalUs,  6  Sandf.  610;  Be  Schuyler's 
Steam  Tow  Boat  Co,  136  N.  Y.  168, 20 
L.  R.  A.  391;  CUnkscales  v.  Pendleton 
Mfg.  Co.  9  S.  C.  318;  Begenstein  v. 
Pea/rlstein,  80  S.  C.  192;  Maynard  v. 
Bond,  67  Mo.  816;  Ex  parte  Evans,  L. 
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bill  fixes  the  rights  of  the  parties.*  While  there  is  not  entire 
harmony  in  the  decisions  the  weight  of  authority  undoubtedly  is 
that  the  order  appointing  the  receiver  fixes  the  date  from  which 
the  property  is  regarded  as  being  in  custodia  legia^  and  from 
which  time  it  is  not  subject  to  levy  of  execution  or  attachment/ 
The  receiver's  right  to  possession,  however,  as  well  as  his  right  to 
sue  are  dependent  on  his  giving  bond  as  required  by  the  order  of 
appointment." 

(h)  The  property  over  which  the  receivership  extends  varies  ac- 
cording to  the  nature  of  the  proceeding.  Sometimes,  as  in  the  case 
of  mortgage  foreclosures,  it  merely  extends  to  the  rents  and  pro- 
fits of  the  mortgaged  premises,  sometimes  to  the  whole  property 
as  in  partnerships,  corporations,  etc.,  and  sometimes  to  only  suffi- 
cient property  to  satisfy  the  demand  of  encumbrancers.*  The  or- 
der making  the  appointment  should  be  specific  as  to  the  property 
intended  to  be  embraced  in  the  receivership.*  This  is  necessary 
in  order  that  the  receiver  may  be  protected,  and  as  notice  to  third 
parties. 

Edwards  ▼.  Edwards,  L.  R  2  Ch.  Div. 
291;  Woods  ▼.  EUis,  86  Va.  471. 

*De  Fries  v.  Creed,  84  L.  J.  Ch.  N. 
S.  007;  Edwards  v.  Edwards,  L.  R.  2 
Ch.  Div.  291;  Johnson,  v.  Martin,  1 
Thomp.  &  C.  604;  Morgan  v.  Potter, 
17  Hun.  403;  Contra,  Ex  parte  Evans^ 
L.  R.  18  Ch.  Div.  252. 

Where  the  receiver  is  ordered  to 
sue,  and  has  done  so,  and  there  is  an 
entire  want  of  showing  as  to  his  hav- 
ing given  bond,  the  court  will  pre- 
sume that  he  has  complied  with  the 
order  in  this  regard.  Hedgewiseh  y. 
saver,  140  N.  Y.  414. 

*Magrath  v.  Veitch,  1  Hog.  110;  Be 
Schuyler  Steam  Tow  Boat  Co.  43  N.  Y. 
S.  R.  168;  Sfwwalier  v.  Laredo  Improv, 
Co,  83  Tex.  162.  In  a  railroad  fore- 
closure the  receiver  has  no  custody  or 
control  except  of  the  property  covered 
by  the  mortgage.  Smith  v.  McCtU- 
Umgh,  104  U.  8.  26,  26  L.  ed.  637. 

*Crow  V.  Wood,  13  Beav.  271;  O'Meh 
honey  v.  Belmont,  62  N.  Y.  188. 


R.  18  Ch.  Div.  252;  Be  Birt,  L.  R.  22 
Ch.  Div.  604;  Wiekens  v.  Touns?tend, 
1  Russ.  &  M.  861. 

^Fogg  V.  Supreme  Lodge  of  U.  0.  of 
Q.  T.  169  Mass.  9. 

An  order  appointing  a  receiver  can- 
not, as  against  strangers  to  the  suit 
not  notified  of  the  application  for  the 
order,  relate  back  to  the  commence- 
ment of  the  action  in  which  it  is  made, 
ArOsaTis  Bank  v.  TreadweU,  84  Barb. 
563;  Phillips  v.  Smoot,  1  Mackey,  478. 
But  see  Farmenf  Bank  v.  Beaston,  7 
Gill  &  J.  421. 

If  by  an  order  of  court  the  matter 
of  appointment  is  referred  to  a  mas- 
ter, and  on  the  coming  in  of  his  re- 
port recommending  an  appointment, 
an  order  of  appointment  is  made,  the 
first  order  is  regarded  as  being  the 
date  from  which  the  receiver's  rights 
•re  to  be  determined.  Butter  y.  Tat- 
lis,  6  Sandf.  610. 

•See  note  1  above.  Contra:  Farmers' 
Bank  v.  Beaston,  7  Gill  &  J.  421 ;  i>0 
V.  Creed,  34  L.  J.  Ch.  N.  8. 607; 
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§  18.  Courts  exercising  jurisdiction. 

As  a  rule  courts  of  original  and  general  jurisdiction  only  may 
exercise  the  power  to  appoint  receivers/  though  in  some  cases 
appellate  courts  have  been  authorized  to  exercise  such  power.* 
The  power  to  appoint  receivers  both  in  this  country  and  in  Eng- 
land was  originally  exercised  by  the  courts  of  chancery  as  long 
as  they  continued  to  exist,  as  such,  as  distinguished  from  the  com- 
mon law  courts,  but  since  the  abolition  of  the  chancery  courts,  the 
common  law  courts,  exercising  chancery  jurisdiction,  have  suc- 
ceeded to  their  powers,  the  remedy  remaining  as  before  peculiarly 
an  equitable  remedy,  and,  except  where  modified  by  statute,  gov 
emed  in  all  respects  by  the  rules  and  principles  of  chancery 
courts.* 

The  application  may  be  heard  in  chambers,*  or  by  a  judge  in 


^Potter  V.  MercharUs  Bank,  28  N.  Y. 
641;  Fredenheim  v.  Bohr,  87  Va.  764; 
Virginia,  T.  <Sb  C.  Steel  d  L  Co,  v. 
Wilder,  88  Va.  942;  BUting  v.  Ten 
Byck,  85  lod.  857;  FoUom  v.  Evans,  6 
MinD.  ^\^\  Bank  of  Mississippi  "7.  Dun- 
can, 52  Mlsa.  740;  Scott  y.  Searles,  5 
Smedes  &  M.  25;  Second  Ward  Bank 
V.  Upmann,  12  Wis.  499.  Id  Illinois, 
a  Judge  in  vacation  cannot  appoint  a 
receiver.  Hammock  v.  Farmers*  Loan 
S  T.  Co,  105  U.  8.  77.  26  L.  ed.  1111. 

*StaU  V.  Exchange  Bank,  84  Neb. 
198;  State  ▼.  Commercial  Slate  Bank, 
28  Neb.  ^ll^West  v.  Weaver,  8  Heisk. 
689;  Kerr  v.  White,  7  Baxt.  394,  but 
see  Padfie  R,  Co.  v.  Ketchum,  95  U. 
S.  1,  24  L.  ed.  847;  Ex  parte  Smith,  23 
Ala.  94. 

*The  jurisdiction  is  based  on  the 
inadequacy  of  the  courts  of  ordinary 
jurisdiction.  Barbour  v.  National EX' 
change  Bank,  45  Ohio  8t  133. 

As  to  English  statute  relating  to 
courts,  and  particularly  to  appoint- 
ment of  receivers,  see  Supreme  Court 
of  Judicature  Act  1878,  86  &  87  Vict 
chap.  66,  §  25,  par.  a  The  United 
States  courts  continue  to  exercise 
chancery  jurisdiction   and  are  gov- 


erned by  the  principles  and  practice* 
to  a  large  extent,  of  the  English  court 
of  chancery.  Payne  v.  Book,  74  U. 
S.  425,  19  L.  ed.  260.  See  National 
BanlLB,  Chap.  18. 

As  to  state  courts,  see  Statutes  and 
Codes  of  Procedure. 

The  appointment  is  provisional  in 
its  nature  and  an  auxiliary  proceed- 
ing. Bufkin  V.  Boyee,  104  Xnd.  53; 
Hottenstein  v.  Conrad,  9  Kan.  485; 
Chicago  dt  A.  Oil  A  Min,  Co,  v.  United 
Bates  Petroleum  Co.  57  Pa.  83. 

To  appoint  receivers  is  an  ordinary 
exercise  of  appropriate  chancery  ju- 
risdiction ;  and  to  enforce  the  bond  re- 
quired from  a  receiver  is  a  matter  in- 
cidental and  ancillary  to  the  appoint- 
ment, and  may  appropriately  be  in- 
trusted to  a  court  of  general  chancery 
powers.  Bank  of  Mississippi  v.  Dun- 
can, 52  Miss.  740. 

The  right  to  appoint  a  receiver  and 
to  vacate  the  appointment  is  referable 
solely  to  the  power  which  the  courts 
exercise  as  courts  of  chancery.  Fol- 
som  V.  Efcans,  5  Minn.  418. 

^Ex  parte  Fletcher,  6  Ves.  Jr.  427; 
Ex  parte  Pineke,  2  Meriv.  452;  Beal 
Estate   Associates   v.   San    Franeisoo 
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vacation/  or  in  open  court.  Under  the  earlier  practice  in  this 
country  and  in  England  the  matter  of  appointment  was  referred 
to  a  master  in  chancery  who  was  directed  to  hear  the  application, 


8up&r.  Ct,  60  Cal.  228.  Not  in  vaca- 
tion, however,  by  a  judge,  the  court 
not  being  in  session.  Nevoman  v. 
Hammond,  46  Ind.  119. 

^CHark  ▼.  Baymond,  84  Iowa,  257. 

Under  Miss.  Code  of  1880,  a  circuit 
judge  has  no  power  to  appoint  a  re- 
ceiver in  a  case  pending  in  the  chan- 
cery court,  either  in  vacation  or  in 
term  time.  Alexander  v.  Manning, 
58  Miss.  634. 

Under  N.  0.  Acts  1877,  chap.  228, 
modified  by  1879,  chap.  68,  motions  for 
the  appointment  of  a  receiver  may  be 
made  before  the  resident  judge  of  the 
district,  or  one  assigned  to  the  dis- 
trict, or  one  holding  the  courts  there- 
of by  exchange,  at  the  option  of  the 
mover.     Corbin  v.  Berry,  88  N.  C.  27. 

Under  the  constitution  and  laws  of 
Florida,  a  receiver  cannot  be  ap- 
pointed by  the  judge  of  one  circuit  to 
take  possession  of  property  in  another. 
8taU  V.  Jacksonville  db  P.  M.  E,  Co.  16 
Pla.  201. 

An  order  appointing  a  receiver  nn- 
der  the  N.  T.  act  of  1848,  chap.  26, 
could  be  entered  by  the  justice  mak- 
ing it,  at  any  term  of  the  court,  in  the 
same  man  n er  as  other  orders.  Stewart 
V.  Beebe,  28  Barb.  34. 

In  Indiana  a  judge  has  no  power  to 
appoint  a  receiver  during  vacation, 
nor  has  a  clerk  any  power  to  approve 
a  receiver's  bond  in  vacation.  I^eto- 
man  v.  Hammond,  46  Ind.  119. 

For  a  full  discussion  of  the  power 
of  courts  in  vacation  see  article  by 
Mr.  Duwalt  in  Chicago  Legal  News, 
vol.  zxviii.,  p.  414. 

Where  a  receiver  was  appointed  by 
the  chancellor  upon  a  creditor's  bill, 
and  several  other  bills  were  filed  he- 
lore  the  vice-chancellor  by  creditors 


of  the  same  debtor,  in  which  suits  the 
receiver  in  the  first  puit  was  made  re- 
ceiver,— held,  that  the  direction  as  to 
distribution  of  the  fund  belonged  to 
the  chancellor.  BurraU  v.  Leelie,  6 
Paige,  445. 

A  change  of  venue  carries  with  it 
the  appointment  of  a  receiver,  and  the 
receiver  appointed  is  the  receiver  of 
the  court  to  which  the  case  is  taken. 
Ex  parte  Haley,  99  Mo.  150. 

A  judge  in  vacation,  in  Illinois,  can- 
not appoint.  Hammock  v.  Farmeri 
Loan  A  T.  Co.  105  U.  8.  77,  26  L.  ed. 
1111. 

A  court  commissioner  has  no  juris- 
diction to  appoint  a  receiver,  and  a 
bond  given  by  a  receiver  so  appointed 
is  void.  QuiggUy  v.  Trumbo,^^  Cal. 626. 

Where  a  master  is  directed  to  ap- 
point a  receiver,  his  report  of  the  ap- 
X>ointment  needs  no  order  of  con- 
firmation ;  and  such  a  report  caDUOt 
be  excepted  to.  Be  Eagle  Iron  Works, 
8  Paige,  885, 

The  words  court,  judge,  and  judge 
in  vacation  are  syDonymous.  Press- 
ley  V.  Lamb,  105  Ind.  171.  But  see, 
Hammock  v.  Farmers*  Loan  dk  T,  Oo, 
105  U.  S.  77,  26L.  ed.  111). 

The  powers  of  the  courts  of  Indiana 
in  appointing  receivers  are  the  same 
under  the  code  as  under  the  general 
rule  of  equity.  The  power  will  be 
exercised  for  the  same  purposes,  and 
in  the  same  emergencies.  Bitting  v. 
Ten  Eyck,  85  Ind.  357. 

A  receiver  may  be  appointed  by  the 
judge  in  vacation  under  the  Texas 
statute  giving  the  '* judge,"  and  not 
the  "court,"  power  to  appoint  re- 
ceivers. Neto  Birmingham  Iron  <fc  X. 
Co,  V.  BUvins  (Tex.  Civ.  App.)  84  8. 
W.  828. 
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and  make  a  recommendation  as  to  the  propriety  of  granting  the 
same  as  well  as  the  proper  persons  to  be  appointed.* 

§  19.  Conflict  of  Jurisdiction. 

As  a  general  rule  one  court  will  not  interfere  with  the  juris- 
diction of  another  court,  when  the  latter  has  full  power  to  act 
and  do  complete  justice.*    Where  two  persons  on  the  same  day 


^Be  Eagle  Inm  Works,  8  Paige,  885; 
Wyn'M  V.  Lord  Newborough,  15  Vea. 
Jr.  283;  Tharpe  v.  Tliarpe,  12  Ves.  Jr. 
817;  Wilkins  v.  WiUiams,  8  Ves.  Jr. 
588;  Anon.  8  Ves.  Jr.  515;  Garland  ▼. 
Garland,  2  Ves.  Jr.  137;  Thomas  ▼. 
Datekin,  1  Ves.  Jr.  452;  Creuze  v.  Lon- 
don, 2  Prov.  G.  C.  253.  And  when 
the  master  on  due  investigation  has 
made  his  recommendation,  the  court 
requires  strong  ground  to  interfere 
therewith.  lie  Eagle  Iron  Works, 
ante;  Tharpe  v.  Tharpe,  ante,  and  fur- 
ther cases  al)ove  cited  in  this  note. 

^  Union  Trust  Co.  ▼.  Bockford,  R.  L 
dSt.L.  R.  Co.  6  Biss.  197;  Gaylordr. 
Fort  Wayne,  M.  d  C.  R  Co.  6  Biss. 
286;  Conklin  y.  Butler,  4  Biss.  22;  Bill 
V.  J^ew  Albany  <&  C.  R.  Co.  2  Biss. 
890;  Beeeher  v.  Bininger,  7  Blatchf. 
170;  Sedgwick  v.  Menek,  QBlAicht  158; 
Storm  V.  WaddeU,  2  Sandf.  Ch.  494; 
Watkins  v.  Pinkney,  8  Edw.  Ch. 
633;  Bruce  v.  Manchester  db  K.  R.  Co. 
19  Fed.  Rep.  842;  Judd  v.  Bankers  db 
M.  TeUg.  Co.  81  Fed.  Rep.  182;  Davis 
V.  Alabama  db  F.  R.  Co.  1  Wood,  661; 
Hutchinson  v.  Green,  6  Fed.  Rep.  833; 
Spinning  v.  Ohio  L.  Ins.  db  T.  Co.  2 
Disney,  836;  Re  Clark,  4  Ben.  88;  Re 
Eulst,  7  Ben.  17;  Liggett  v.  Glenn,  4 
U.  8.  App.438;  Milwaukee  dk  St.  P.  R. 
Co.  V.  Milwaukee  dk  M.  R.  Co.  20  Wis. 
165.  The  cases  are  not  uniform,  how- 
ever, some  holding  that  the  institu- 
tion of  the  suit,  and  the  appointment 
of  a  receiver  confers  Jurisdiction,  and 
some  holding  that  these  must  be  fol- 
lowed by  actual  possession  in  order  to 
confer  exclusive  jurisdiction.     East 


Tennessre,  V.  db  G.  R.  Co.  v.  Atlanta  db 
F.  R.  Go.  49  Fed.  Rep.  608.  15  L.  R. 
A.  109;  WUrner  v.  Atlanta  db  Air  Line 
R.  Co.  2  Woods,  409.  The  weight  of 
authority,  and  reason,  it  would  seem, 
as  well,  are  in  favor  of  the  doctrine 
that  when  a  court  has  taken  cogniz- 
ance of  a  controversy,  it  should,  as  a 
matter  of  right,  have  jurisdiction  for 
all  purposes  including  the  right  of 
possession  or  control  of  the  res.  The 
contrary  doctrine  may,  and  often  has, 
given  occasion  for  criticism  of  courts 
for  unseemly  rivalry  and  undue  haste 
in  obtaining  possession  of  property 
forming  the  subject  of  litigation.  The 
supposed  advantage  of  controling  the 
receivership  sometimes  manifested  by 
litigants  clearly  should  cease  with 
the  entry  of  the  order  of  appointment. 
This,  of  course,  presupposes  that  the 
interested  parties  are  properly  in 
court.  See  also,  Jfothard  v.  Proctor, 
L.  R.  1  Ch.  Div.  4,  45  L.  J.  Ch.  302; 
Bonner  v.  Hearne,  76  Tex.  242. 

Where,  under  the  provisions  of  New 
Torts  Laws  1880,  chap.  537,  a  court  of 
one  judicial  district  has  power  to  re- 
move a  receiver  appointed  in  an  ac- 
tion pending  in  another  judicial  dis- 
trict, it  has  no  power  to  appoint  a 
successor.  For  this  purpose  the  pro- 
ceedings must  be  remitted  to  the  dis- 
trict in  which  the  action  is  pending. 
AttriU  v.  Rockaway  Beach  Impro9. 
Co,  25  Hun.  876;  McCarthy  v.  Peake, 
18  How.  Pr.  138,  and  see,  BiU  ▼. 
I^ew  Albany,  2  Biss.  890;  OWa- 
hony  y.  Belmont,  6  Jones  &  S.  380; 
Young  v.  RoOins,  85  N.  C.  485. 
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are  appointed  receivers  it  must  be  determined  as  a  legal  right, 
which  is  entitled  to  receive  the  assets,  and  the  legal  right  is  de- 
termined by  the  priority  of  judicial  action,  without  regard  to  the 
time  of  verification  af  the  papers,  or  the  time  of  actually  getting 
possession  of  the  assets,'  and  fractions  of  a  day  may  be  taken  into 
consideration.*  The  court  first  acquiring  jurisdiction  will  retain 
jurisdiction  for  the  purposes  of  administering  the  estate,* 


^People  y.  Centred  City  Bank,  58 
Barb.  412;  Be  Schuyler's  Steam  Tow 
Boat  Co,  186  N.  Y.  169.   20  L.  R. 

A.  301 ;  Heidritt&r  v.  Elieabeth  OU  Cloth 
Co.  112  U.  S.  294,  28  L.  ed.  730;  Vnion 
Trust  Co.  V.  Boekford,  B.  L  d  St,  L. 

B.  Co,  6  Bias.  197;  Steele  v.  Sturgea,  6 
Abb.  Pr.  442  r  Texas  Trunk  B.  Co,  ▼. 
Letns,  81  Tex.  1. 

Of  two  courts  of  coDcurrent  juris- 
diction the  one  whose  jurisdiction 
first  attaches  acquires  exclusive  con- 
trol of  all  controversies  respecting  it, 
involving  substantially  the  same  in- 
terests, and  the  possession  of  a  receiver 
is  the  possession  of  the  court  appoint- 
ing him,  and  cannot  be  divested  by  a 
court  of  co-ordinate  jurisdiction. 
Bruce  v.  Jfan>ehe8ter  dh  R.  B.  Co.  19 
Fed.  Rep.  842. 

As  to  conflict  of  jurisdiction  be- 
tween courts,  see  Oeet  v.  New  Orleans^ 
^.  L,  d  C,  B.  Co,  80  La.  Ann.  pt. 
1,  28;  Jennings  v.  Philadelphia  db  B.  B. 
Oo,  28  Fed.  Rep.  569;  Osborn  v.  Heyer, 
2  Paige,  842;  Be  Mersey  B,  Co.  L.  R. 
87  Ch.  Dlv.  610. 

A  receiver  appointed  by  a  state 
court,  but  who  has  not  qualified  until 
after  the  United  States  marshal  has 
assumed  possession  of  property  is  not, 
as  against  the  marshal,  entitled  to  pos- 
session. Moran  v.  Sturges,  154  U.  S. 
256,  80  L.  ed.  981.  See  also,  Be  Swan, 
150  U.  8.  687,  87  L.  ed.  1202,  but, 
where  a  receiver  of  the  United  States 
court  is  appointed  over  an  association, 
a  state  court  may  cancel  a  mortgage 
given  by  such  association  which  has 


been  paid.  Calhoun  v.  Lanaux,  127 
U.  S.  634,  87  L.  ed.  297. 

^East  Tennessee,  V.  &  Q.  B,  Co.  v. 
Atlanta  dt  F.  B.  Co.  49  Fed.  Rep.  608. 
15  L.  R.  A.  109;  People  v.  Central  City 
Bank,  53  Barb.  412,  85  How.  Pr.  42. 

^Thompson  v.  HoOaday,  15  Or.  348; 
Heidritter  v.  Elizabeth  OU  Cloth  Co. 
112  U.  S.  294,  28  L.  ed.  730,  but  see, 
Buchanan  v.  Smith,  88  U.  S.  16  Wall. 
809,  21  L.  ed.  287;  Ohio  d  M.  B.  Co. 
V.  mteh,  20  Ind.  828. 

In  a  case  of  doubtful  authority  it 
has  been  held  that  in  matters  of  bank- 
ruptcy the  federal  courts  have  exclu- 
sive jurisdiction,  so  far  as  the  assets 
of  an  insolvent  corporation  are  con- 
cerned. Be  Merchants'  In^.  Co.  8  Biss. 
162,  and  see  Buck  v.  Piedmont  <jb  A. 
L,  Ins.  Co.  4  Fed.  Rep.  849;  PlaU  v. 
Archer,  9  Blatchf.  559;  Be  Binninger,  7 
Blatchf.  262;  Sedgwick  v.  Place,  8  Ben. 
360. 

It  has  also  been  held  that  though 
a  receiver  of  one  court  may  be  in  pos- 
session of  mortgaged  property,  a  fore- 
closure may  be  carried  on  in  another 
court.  Mercantile  Trust  Co.  v.  Lam- 
viUedhV.  B.  Co.  16  Blatchf.  324;  Kin- 
ney  v.  Crocker,  18  Wis.  74;  and  where 
there  is  a  serious  conflict  of  authority 
between  state  and  federal  courts,  in 
actions  pending  in  each  by  antagon- 
istic claimants,  and  there  is  serious 
danger  of  loss  the  federal  court  has 
appointed  a  receiver  to  take  posses- 
sion and  sell.  Crane  v.  McCoy,  1 
Bond,  422. 

A  receiver  appointed  by  a  federal 
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§  20.  Scope  of  Jurisdiction. 

The  scope  of  power  given  to  a  chancellor  in  appointing  a  re- 
ceiver varies  according  to  the  nature  of  the  proceeding,  and  will 


court,  looking  to  the  winding  up  of  a 
corporation  as  insolvent,  and  paying 
all  its  creditors,  will  not  be  directed 
to  give  up  possession  of  the  property 
to  a  receiver  appointed  by  the  state 
court  in  a  suit  by  minority  stock- 
holders to  secure  proper  representa- 
tion in  the  management  and  the  pro- 
tection of  their  rights,  but  such  minor- 
ity stockholders  will  be  allowed  to 
become  parties  to  the  proceedings  in 
the  federal  court.  De  La  Vergne  Re- 
frigerating Maeh,  Co.  v.  Palmetto  Brew, 
Co.  (C.  C.  D.  8.  C.)  72  Fed.  Rep.  579. 

A  temporary  receiver  appointed  by 
a  federal  court  in  a  suit  to  foreclose  a 
mortgage  deed  of  a  corporation  will 
not  be  ordered  to  deliver  up  the  prop- 
erty to  a  receiver  previously  appointed 
by  a  state  court,  in  a  suit  by  simple 
contract  creditors  to  prevent  waste  of 
the  corporate  property,  to  which  other 
creditors  are  not  parties,  as  the  two 
proceedings  do  not  conflict.  State 
Trua  Co,  V.  National  Land  L  A  Mfg, 
Co.  (C.  C.  D.  S.  C.)  72  Fed.  Rep.  575. 

A  United  States  court  cannot,  upon 
an  application  for  delivery  to  a  re- 
ceiver appointed  by  a  state  court  of 
property  in  the  hands  of  a  receiver  of 
the  federal  court,  review  the  pro- 
priety and  validity  of  the  action  of  the 
state  court  in  appointing  such  receiver. 
De  La  Vergne  Refrigerating  MaeJi,  Co. 
V.  Palmetto  Brew.  Co.  (C.  C.  D.  8.  C.) 
72  Fed.  Rep.  579. 

The  United  States  circuit  court  may 
have  jurisdiction  to  appoint  a  re- 
ceiver of  the  property  of  a  coip ora- 
tion which  has  been  dissolved  by  a 
state  court  under  a  statute  providing 
that  such  a  corporation  whose  powers 
have  expired  shall  continue  its  corpo- 
rate capacity  for  two  years  for  the 


purpose  of  collecting  debts  due  It, 
and  conveying  and  selling  its  property 
and  effects,  where  an  appeal  has  been 
perfected  from  the  Judgment  of  ouster, 
but  such  Judgment  remains  in  effect 
and  creditors  are  about  to  commence 
suits  by  which  the  property  will  be 
wasted.  Olmstead  v.  Dietilling  A  C. 
F.  Co.  (C.C.N.D.Ili.)  73  Fed.  Rep.44. 

A  Federal  court  in  the  state  in 
which  a  corporation  was  organized, 
which  has  appointed  a  receiver  as  an- 
cillary to  a  receivership  of  the  corpo- 
ration instituted  in  another  state,  has 
Jurisdiction  to  adjudicate,  at  the  suit 
of  a  claimant  within  the  state,  the  ex- 
istence and  extent  of  his  claim  against 
the  corporation,  where,  as  a  condition 
of  appointing  the  receivers,  it  has  re- 
quired that  they  appoint  a  person 
within  the  Jurisdiction,  upon  whom 
service  of  notices  and  writs  might  be 
made.  New  York  Security  A  T,  Co. 
V.  Equitable  Mortg,  Co.  (C.  C.  W.  D. 
Mo.)  71  Fed.  Rep.  556. 

A  United  States  circuit  court  will 
not  decline  Jurisdiction  of  a  motion  to 
remove  receivers  of  railroad  property 
appointed  by  it,  on  the  ground  that 
the  primary  Jurisdiction  is  at  the  home 
office  of  the  company,  or  in  another 
district  in  which  a  portion  of  the  rail- 
road lies,  where  neither  of  such  courts 
has  assumed  jurisdiction,  and  it  does 
not  appear  that  they  will  do  so. 
Farmers*  Loan  dk  T.  Co.  v.  Northern 
P,  R.  Co,  (0.  C.  D.  Wash.)  69  Fed. 
Rep.  871. 

That  stock  of  other  corporations  has 
been  transferred  to  the  receivers  of  a 
railroad  company  does  not  vest  a  fed- 
eral court  of  a  district  other  than  that 
of  the  home  office  of  the  company 
with  control  of  such  stock,  so  far  as 
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be  more  fully  noticed  under  appropriate  chapters  relating  to  re- 
ceiverships as  applied  to  corporations,  partnerships,  etc.  It  may 
be  stated,  in  general,  that  the  proceeding  being  remedial  in  its 
nature  and  an  incident  to  the  general  powers  of  courts  of  chan- 
cery, the  court  will  be  governed  by  the  primary  nature  of  the  pro- 
oeeding  and  the  objects  sought  to  be  accomplished  thereby,  taking 
into  consideration  the  general  principles  of  equity  as  administered 
by  courts  of  chancery  or  courts  of  chancery  jurisdiction,  and  such 
modifications,  extensions  and  limitations  as  may  have  been  made 
by  statutory  enactment.* 

§21.  Who  appointed. 

In  the  selection  of  a  person  to  act  as  receiver,  the  court  exer- 
cises a  discretion  and  such  discretion  is  to  be  governed  by  a  con- 
sideration of  the  following  principles  : 

(a)  The  receiver,  in  certain  respects,  is  an  officer  of  the  court, 
at  least  occupies  a  quasi  official  position.  His  acts  are  the  acts 
of  the  court,  and  his  official  conduct  is  supposed  to  reflect  the  will 
of  the  court  or  judge  who  appoints  him,  and  the  power  with 
which  he  is  clothed  emanates  from  the  court,  as  a  rule,  and  to  it 
he  must  strictly  account. 

(b)  While  he  occupies  this  important  relation  to  the  court  he  also 
sustains  an  important  trust  relationship  to  the  parties  in  interest. 
He  must  therefore  be  fully  competent  to  perform  the  important 
duties  assigned  to  him  ;*  he  must  be  a  person  unexceptional  to 

to  nquire  an  application  for  the  re-  jurisdiction,  but  the  circumstances 
moval  of  the  receivers  to  be  made  to  must  be  such  as  to  have  enabled  the 
it  before  application  to  the  court  of  a  court  of  chancery  to  appoint  a  re- 
third  district  appointing  them  after  ceiver  before  the  act.  Harris  v.  Beau- 
the  original  appointment.  Fanners'  cJutrnp  Bros.  [1894]  1  Q.  B.  801.  As 
Loan  &  T,  Co.  v.  Northern  P,  i2.  Oo.  has  been  seen  elsewhere  almost  every 
(C.  G.  D.  Wash.)  60  Fed.  Rep.  871.  state  in  the  Union,  and  especially  so 

The  Ohio  court  of  common  pleas  in  code  states,  has  enlarged  the  power 

has  no  Jurisdiction  of  a  suit  to  compel  of  appointing  receivers  by  statutory 

reoetveiB  appointed  by  the  superior  enactments,  though  in  many  cases  it 

court   to   allow  a   claim.     Scftell  y.  will  be  found  that  the  statute  is  simply 

Ehueman  (0.  P.)  1  Ohio  L.  D.  120.  a  re-enactment  of  a  previous  power 

See  also  g  17,  1"  c.  exercised  by  the  courts.    See  §  4. 

'Under  the  English  judicature  act  ^Simpson  v.  Ottawa  db  P,  R.  Co.  1 

of  1873  §  25,  sub  g  8,  a  court  did  not  Ont.  Ch.  Chamb.  99;  Supion  v.  I^eph- 

have  jurisdiction  to  appoint  a  receiver  enson,  11.  Ir.  £q.  484;  Wynnes.  Lord 

by  way  of  equitable  execution  in  case  Nexcborough,  15  Ves.  Jr.  288;  Tharpe 

where,  prior  to  the  act,  no  court  had  v.  Tharpe,  12  Yes.  Jr.  817;  Taylor  y. 
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all  the  parties  interested ;'  indifferent  as  to  all  parties.*  As  a 
rule,  he  should  not  be  a  creditor  nor  shareholder  nor  officer  in  an 
action  against  a  corporation,*  nor  a  stockholder  or  director  of  an 
insolvent  railroad  company;*    nor  an  ex-agent  of  the  defend- 


lAfe  AModation,  3  Fed.  Rep.  465,  13 
Fed.  Rep.  493. 

Id  making  the  appointment  all  pri- 
vate considerations  and  preferences 
are  not  to  be  considered;  "no  man 
and  the  counsel  of  no  man  has  a 
right  to  complain  that  he  or  his  par- 
ticular friend  is  not  appointed  a  re- 
ceiver; especially  where  the  assets,  as 
in  these  bank  cases,  to  be  entrusted  to 
his  responsibility  are  counted  not  by 
thousands  but  by  hundreds  of  thou- 
sands." Re  Empire  Oity  Bank,  10 
How.  Pr.  498;  WiUiameon  v.  Wilson, 
1  Bland.  Oh.  418;  Smith  v.  Nev>  York 
Consol.  Stage  Co.  28  How.  Pr.  208; 
Be  Empire  GUy  Bank,  10  How.  Pr. 
498,  Perry  v.  Oriental  Hotel  Co.  L.  R. 
5  Ch.  App.  420;  Cookes  v.  Cookes,  2 
DeG.  J[.  &  S.  626;  Wynne  ▼.  Lord 
Newhorough  15  Ves.  Jr.  283. 

^Simpson  ▼.  Ottawa  &  P.  R.  Co.  I 
Ch.  Chamb.  99;  Brant  v.  WiUoughby, 
17  Grant  Ch.  (Ont.)  627;  Richards  v. 
Cliesapeake  <&  0.  R.  Go.  1  Hughes  28; 
Wilson  V.  Poe,  1  Hog.  822;  Hooper  v. 
Winston,  24  111.  353;  Bakery.  Backus, 
82  111.  79;  Merchants  Nat.  Bank  v. 
McLeod,  38  Ohio  St.  174;  Kaiser  ▼. 
KeUar^  21  Iowa,  95;  Williamson 
▼.  Wilson,  1  Bland.  Ch.  418;  Waters 
▼.  Carroll,  9  Yerg.  102;  Corey  v. 
Long,  43  How.  Pr.  497;  Detendorf 
▼.  Dickinson,  21  How.  Pr.  275;  Os- 
born  V.  Heyer,  2  Paige,  342;  Brown  v. 
Northrup,  15  Abb.  Pr.  N.  S.  333; 
Curtu  V.  LeavUt,  1  Abb.  Pr.  274;  Van 
Rensselaer  v.  Emery,  9  How.  Pr.  135; 
EllicoU  V.  Warford,  4  Md.  80. 

^Hunter  ▼.  Hunter,  4  W.  W.  & 
A'B.  (E)  17;  BoUesY.  Duff,  54  Barb. 
215.  37  How.  Pr.  162;  Atkins  v.  Wa- 
bash, St.  L.  (£  P.  R.  Co.  29  Fed.  Rep. 


161;  Ro  Northumberland  A  D.  Diet, 
Bkg.  Co.  2  De  G.  &  J.  508;  Barbour*a 
Ch.  Pr.  Vol.  I.,  p.  666.  A  court  will 
not  appoint  an  executor  or  trustee  of 
an  estate  as  receiver  over  the  same 
property,  Sykes  ▼.  Hastings,  11  Ves. 
Jr.  863;  Sutton  v.  Jones,  15  Ves.  Jr. 

584; v.  JoOand,  8    Ves.    Jr. 

72,  unless  the  circumstances  of  the 
case  render  it  necessary  so  to  do. 
Newport  v.  Bury,  23  Beav.  30;  Sykes 
y.  Hastings,  supra;  but  see  BoUes  v. 
Duff,  54  Barb.  215;  Miller  v.  Jones, 
89  III.  54.  He  should  have  no  per- 
sonal interest  in  the  property:  Run- 
yon  V.  Fai^mers  dt  M.  Bank,  4  N.  J. 
Eq.  480;  WUliamson  v.  WUson,  1 
Bhind.  Ch.  418;  EUieott  v.  Warford, 
4  Md.  80;  but  see  Atkins  v.  Wabash, 
Si.  L&P.  R.  Co.  29  Fed.  Rep.  161; 
Tnpp  V.  Cliard  R.  Co.  21  Eng.  L.  & 
£q.  53. 

^Re  Northumberland  &  D.  Disi.  Bkg. 
Co.  2  De  G.  &  J.  508.  See  Re  Eagle 
Iron  Works,  8  Paige,  385;  Lupton  v. 
Stephenson,  11  Ir.  Eq.  484;  Chamber- 
lain V.  Qreenleaf,  4  Abb.  N.  C.  92; 
Finance  Co.  of  Pennsylvania  v. 
Charleston,  C.  A  C.  R.  Go.  45  Fed. 
Rep.  436;  ExparUPinke,  2  Men  v. 
452;  must  not  be  partner  of  plaintiff's 
solicitor.  Merchants  db  M.  Bank  v. 
Kent,  43  Mich.  292;  nor  should  trus- 
tees or  executors  be  appointed.  Sutton 
V.  Jones,  15  Ves.  Jr.  584;  Anon,  3 
Ves.  Jr.  516. 

*  Atkins  V.  Wabash,  St.  L.  A  P.  R. 
Co.  29  Fed.  Rep.  161;  unless  the  case 
is  urgent  and  exceptional,  and  then 
only  when  all  the  parties  consent;  nor 
a  party  in  such  action  or  counsel  in 
the  cause;  Finance  Co.  of  Pennsylvania 
▼.  Charleston,  0.  db  0.  R.  Co.  ^  Fed. 
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*nt,"  nor  an  accountant  in  the  oflSce  of  plaintiff's  solicitor  ;•  nor  a 
party  to  an  assignment  in  an  action  brought  to  set  such  sssign- 
ment  aside ;'  nor  a  partner  in  a  proceeding  to  wind  up  such  part- 
nership ;*  nor  one  of  plaintiff's  attorneys  ;*  nor  a  master  in  chan- 
cery of  court*  It  has  been  held,  however,  that  the  fact  that  he 
is  a  party  to  the  suit  is  not  a  disqualification/  He  must  not  be  a 
person  who  by  his  own  acts  or  position  stands  in  an  imprpper  re- 
lation to  the  cause,"  nor  a  stranger  to  the  court  if  objected  to  by 
either  party.*  A  clerk  of  the  court  may  be  appointed,  but  acts 
as  an  individual  and  not  as  clerk/* 


Rep.  486;  Middlesex  County  Freeholden 
V.  State  Bank,  28  N.  J.  Eq.  166;  Mc- 
OuUaugh  t.  Merchants  Loan  dt  T,  Co, 
29  N.  J.  Eq.  217;  nor  should  an 
<^cer  of  a  corporation  or  other 
person  Intimately  connected  with  its 
management.  Baker  y.  Backus,  83 
111.  79;  Benneson  v.  BiU,  62  111.  408; 
Attp.  Oen.  Y,  Bank  of  Columbia,  1 
Paige,  511;  Be  Eagle  Iron  Works,  8 
Paige,  885;  it  was  done,  however, 
in  Oibbs  v.  OreenviHe  dt  C,  R.  Co. 
15  S.  C.  804,  but  the  propriety  of  the 
order  does  not  seem  to  have  been 
seriously  contested,  but  turned  upon 
the  question  as  to  whether  the  officers 
were  in  fact  receivers;  see  also  Buck 
V.  Piedemont  A  A,  L.  Ins,  Co,  4  Fed. 
Kep.  849;  Albany  City  Bank  v.  Seher- 
merharn,  Clarke  Ch.  866;  in  i2^  Fifty- 
four  First  Mortgage  Bonds,  15  S.  C. 
804,  the  president  and  directors  of  a 
railroad  company  were  ordered  to  con- 
tinue in  possession  and  management 
of  a  road,  not  as  officers  of  the  road, 
but  as  officers  of  the  court. 

^Gh-aham  ▼.  Graham^  2  Vict.  Rep. 
(£)  145. 

^Hunter  v.  Bunier,  4  W.  W.  &  A'B 
(E)  17. 

*8mith  ▼.  New  York  Consol,  8.  Go. 
18  Abb.  Pr.  419,  28  How.  Pr.  208. 

^Ibdd  V.  Miller,  2  Tenn.  Oh.  107, 
but  see  MiOer  v.  Jones,  89  111.  54. 

*Be  Uoyd,  L.  R.  12  Ch.  Div.  447; 
Garland  v.  Garland,  2  Ves.  Jr.  187; 
not.  however,  if  both  plaintiff  and 


defendant's  attorneys  are  appointed. 
See  also  Shannon  v.  Hanks,  88  Va, 
888;  Watson  v.  Arundel,  9Ir.  Eq,.  824; 
Baker  v.  Backus,  82  111.  79. 

That  a  temporary  receiver  is  con- 
nected with  the  firm  of  counsel  for 
complainant  in  the  suit  in  which  he 
was  appointed  renders  him  ineligible 
for  the  appointment  of  permanent  re- 
ceivers. State  Trust  Ch,  v.  National 
Land  L  <&  Mfg.  Co.  (C.  C.  D.  8.  C.) 

72  Fed.  Rep.  575. 
•Kilgore  v.  Hair,  19  8.  C.  486;  jEp 

parte  Fletcher,  6  Ves.  Jr.  427;  Stone  v. 

Wishart,  2  Madd.  63;  Benneson  v.  BiU, 

62  111.  408. 

"^Doumshire  v.  Tyrrell,  Hayes  854; 
Boyle  V.  Bettws  Llantuit  Colliery  Co. 
L.  R.  2  Ch.  Div.  726;  Hyde  v.  War- 
den, L.  R.  1  Exch.  Div.  899;  Taylor  y. 
Mkersley,  L.  R.  2  Ch.  Div.  802;  Bob- 
inson  v.  Taylor,  42  Fed.  Rep.  803;  Be 
Lloyd,  L.  R.  12  Ch.  Div.  447;  Ei^- 
bard  v.  OuUd,  1  Duer,  662;  Fenn  v. 
Bolles,  7  Abb.  Pr.  202;  Hanover  F. 
Ins.  Go.  V.  Germania  F.  Ins.  Go.  83 
Hun.  689;  Jeffery  v.  Smith,  1  Jac.  & 
W.  298. 

^Smith  V.  New  York  Consol  Stage 
Co.  28  How.  Pr.  208;  Williamson  v. 
Wilson,  1  Bland.  Ch.  418.  8ee  Han- 
over F,  Ins.  Co.  V.  Germania  F.  Ins. 
Co.  88  Hun,  539;  Wynne  y.  Lord  New- 
borough,  15  Ves.  Jr.  288. 

*Smith  V.  New  Fork  Consol.  Stage 
Co.  28  How.  Pr.  208. 

^^Kerr  v.  Brandon,  84  N.  C.  128; 
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Where  the  matter  of  appointment  was  referred  to  a  master 
under  the  English  practice  his  judgment  was  conclusive  unless 
some  substantial  proof  was  given  to  the  contrary,*  and  his  action 
was  never  disturbed  except  on  special  grounds.' 

The  same  person  will  not  be  appointed  receiver  in  two  case? 
where  the  suits  are  conflicting,*  nor  will  the  court  delegate  the 
appointment  of  an  official  liquidator.*  As  a  general  rule  the  ap- 
pointment of  a  receiver  rests  in  the  sound  judicial  discretion  of 
the  court  so  far  as  the  person  selected  is  concerned,  under  all  the 
circumstances  of  the  particular  case,*  but  the  court  will  favorably 
consider  the  selection  of  the  parties  in  interest  and  will  invite 
suggestions  and  recommendations.* 

The  same  rules  which  apply  to  the  appointment  made  by  a 
master,  are  equally  applicable  to  a  selection  made  by  the  courts 
and  the  discretion  given  to  the  court  in  the  selection  is  rarely 
interfered  with.' 


State,  Sogers,  v.  Obom,  86  N.  C.  482; 
and  so  when  ma8ler  in  chancery  is  ap- 
pointed, Waters  ▼.  Carroll,  9  Yerg. 
102;  Hammer  v.  Kavfman,  39  111. 
87. 

^Garland  ▼.  Oarland,  2  Ves.  Jr. 
137;  Oreuze  v.  London,  2  Bro.  C.  C. 
258;  Thomas  v.  Dawkin,  1  Ves.  Jr. 
452;  Anon.  8  Ves.  Jr.  515;  WUkins  v. 
Williams,  3  Ves.  Jr.  588;  see  Wynne 
V.  Lord  Newborough,  15  Ves.  Jr.  2«3; 
EugJies  v.  Williams,  6  Ves.  Jr.  453; 
Tfi^rpe   V.    Tharpe,      12    Ves.     Jr. 

817. 

Inasmuch  as  the  appointment  is  pe- 
culiarly within  the  judicial  discretion 
of  the  court  appointing,  it  is  rarely 
that  the  appellate  court  will  interfere 
with  the  selection  made.  Chokes  v. 
Cookes,  2  De  G.  J.  &  8.  526;  but  see 
Perry  v.  Oriental  Hotel  Co,  L.  R.  6 
Ch.  App.  420;  Gardiner  v.  Howell,  60 
Ga.  11;  Qunby  V.  Thompson,  56  Ga. 
316;  Crawford  v.  Spur  ling,  56  Ga.  611; 
Robinson  v.  Ross,  40  Ga.  875;0?/i^n  v. 
Meyers,  42  Ga.  46;  Reid  v.  Reid,  88  Go. 


24;  Be  Eagle  Iron    Works,  8  Paige, 
885. 

^Tharpe  ▼.  Tharpe,  12  Ves.  Jr.  820; 
Bowersbank  y.  CoUosseau,  8  Ves.  Jr. 
164;  Creuee  v.  London,  2  Bro.  C.  C. 
256;  Garland  v.  Garland,  2  Ves.  Jr. 
187;  Anon.  8  Ves.  Jr.  515;  Willdns  ▼. 
WiUiams,  8  Ves.  Jr.  588;  Thomas  ▼. 
Dawkin  8  Bro.  0.  C.  508;  Re  Eagle 
Iron  Works,  8  Paige,  885. 

•ife  City,  dke.  Ins.  Go.  25  W.  R.  842. 

^Re  City,  de.,  Ins.  Co.  25  W.  R.  842. 

^Smith  V.  New  York  ConscH.  Stage  Co. 
28  How.  Pr.  208;  WiUiam^n  v.  TFS- 
son,  1  Bland.  Ch.  418;  Perry  v.  On- 
enial  Hotels  Co.  L.  R.  5  Ch.  App.  420; 
Cookes  V.  Cookes,  2  DeG.  J.  &  S.  526. 

•  Watkins  v.  Worthington,  2  Bland, 
Ch.  609;  Hanover  F.  Ins.  Go.  v.  Ger- 
mania  F.  Ins.  Co.  83  Hun,  539. 

''Cookes  V.  Cookes,  2  De  G.  J.  &  S. 
526;  Perry  v.  Oriental  HoUls  Co.  L. 
R.  5  Ch.  App.  420;  Williamson  v.  IW- 
M>n,  1  Bland,  Ch.  418;  Shannon  t» 
Hanks,  88  Va.  338. 
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§  22.  Form  and  scope  of  order. 

The  form  of  the  order,  and  its  Bcope,  ranst  of  necessity  be 
shaped  with  reference  to  the  facts  and  circumstances  of  each  par- 
ticular case  which  renders  it  impossible  to  give  minute  directions 
in  regard  thereto.  A  few  general  rules  and  principles  applicable 
to  this  subject  will  only  be  attempted  in  this  connection. 

(a)  The  order  should  specifically  describe  the  property  over 
which  the  receiver  is  to  have  custody  and  control  if  the  property 
is  of  such  nature  as  to  warrant  such  a  description.^  And  when  a 
receivership  has  been  placed  over  specified  property  it  may  be 
enlarged  upon  the  discovery  of  other  property  over  which  the  re- 
ceiver should  have  custody." 

(b)  The  primary  object  in  the  appointment  of  a  receiver  being 
the  preservation  of  the  ^ropevtj pendente  lite,  it  follows  that  the 
power  of  the  court  in  making  the  order,  embraces  all  acts  neces- 
sary to  preserve  the  property  and  give  it  additional  value."     "  A 


*The  order  appointing  a  receiver 
"of  the  incomes  of  the  outstanding 
trust  property  in  the  pleadings  men- 
tioned" was  held  to  be  insufficient. 
It  should  state  on  the  face  of  it  over 
what  property  the  receiver  is  ap- 
pointed that  a  party  may  know  what 
it  is  that  the  officer  of  the  court  is  in 
possession  of.  Chvto  v.  Wood,  18 
Beav.  271.  "Money  deposited  or 
lately  on  deposit  in  the  hands  of  the 
defendants,  Belmont  and  Lucke,  to 
the  credit  of  the  defendant,  John 
O'Mahoney  ,^  is  not  sufficient.  O* Ma- 
honey  V.  Belmont,  62  N.  Y.  188.  It  is 
sufficiently  specific  where  it  describes 
the  property  as  *'the  books,  notes  and 
accounts  of  all  kinds  of  the  said  de- 
fendant in  the  business  of  selling 
cigars,  buuS,  tobacco  and  other 
goods."  Martin  v.  Burgwyn,  88  Ga. 
78.  As  to  form  of  order  of  railroad 
receiver  in  relation  to  keeping  ac- 
counts, see  Mercantile  Ti  ust  Co.  v. 
Miegouri,  K  db  T.  B,  Go.  41  Fed. 
Rep.  8. 

*Lyne  v.  Loekwood,  2   Moll.  498. 
Sometimes  there  is  no  separate  order 


appointing  a  receiver  but  the  appoint- 
ment is  embodied  in  the  final  decree. 
SJiuUe  V.  Hoffman,  18  Tex.  578;  Bow- 
man V.  BeU,  14  Sim.  393.  Sometimes 
the  appointment  is  iDterlocutory,  and 
at  other  times  it  is  after  final  decree, 
as  in  Haas  v.  Clvicago  Bldg,  Soc.  89 
III.  498;  Bowman  v.  Bell,  14  Sim.  892; 
Wright  v.  Vernon,  8  Drew.  112; 
Thomas  Y.  Davies,ll  Beav.  29;  Hyman 
V.  KeUy,  1  Nev.  179;  Asior  v.  Turner, 
11  Paige,  486;  HoweU  v.  Ripley,  10 
Paige,  43;  Brinkman  v.  Ritzinger,  82 
Ind.  358;  Connelly  v.  Dickson,  76  Ind. 
440;  Travelers*  Ins.  Co,  v.  Brouse,  83 
Ind.  62;  Buc7uinan  v.  Berkshire  L. 
Ins.  Co.  96  Ind.  510;  MerriU  v.  Elam, 
2  Tenn.  Ch.  513,  but  in  all  cases 
whenever  the  appointment  may  be 
made  the  order  should  specifically  de- 
fine the  duties  of  the  receiver. 

^QiWeri  v.  Washington  City,  8.  M.  db 
Q.  8.  R.  Co.  83  Qratt.  586.  "A  court 
of  equity  having  in  charge  the  mort- 
gaged property  of  a  railroad  company 
is  authorized  to  do  all  acts  that  may 
be  necessary  within  its  corporate  pow- 
ers to  preserve  the  property  and  to 
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court  of  eqnitj  in  all  cases  delights  to  do  complete  jastice  and 
not  by  halves,^  is  a  maxim  in  equity  jurisprudence.* 

(c)  The  power  to  appoint  embraces  all  necessary  orders  as  to  the 
custody  of  the  property  whether  in  the  immediate  possession 
of  the  defendant,  or  his  agent,  and  in  proper  cases  can  also  order 
the  defendant's  agents  and  employes,  although  not  parties  to  the 
record,  to  deliver  specific  property  to  the  receiver.* 

(d)  The  court,  however,  will  exercise  great  caution  in  framing 
its  orders  respecting  property  in  the  hands  of  persons  not  parties 
to  the  suit,  or  parties  who  are  in  possession  under  b.  prima  facie 
title.'  Courts  of  equity,  except  in  extreme  cases,  are  averse  to  ap- 
pointing receivers  in  cases  where  the  contest  grows  out  of  a  ques- 


give  to  it  additional  value,  not  only  for 
the  benefit  of  the  lien  creditors  but 
also  for  the  benefit  of  the  company, 
ivhose  possession  the  court  has  dis- 
placed by  the  appointment  of  a  re- 
ceiver, and  by  taking  into  its  own 
hands  the  property,  rights,  works  and 
franchises  of  the  company.  Any  act, 
it  would  seem,  necessary  for  the  pro- 
tection and  preservation  of  the  prop- 
erty is  a  legitimate  and  proper  act, 
and  whatever  is  manifestly  appropri- 
ate to  such  preservation  and  protec- 
tion or  to  the  enhancement  of  the 
value  of  the  property,  not  in  excess 
of  the  powers  of  the  corporation  will 
always  be  upheld  and  enforced  by  the 
courts."  See  also  Jerome  v.  McCarter, 
04  U.  S.  784.  24  L.  ed.  136. 

^KnigTU  v.  Knight,  3  P.  Wms,  831; 
Corbet  V.  Johnson,  1  Brock.  77;  Hefner 
Y.  Northwestern  Mut.  L.  Ins.  Co.  128 
U.  8.  747,  31  L.  ed.  309. 

*Be  Cohen,  5  Gal.  594.  In  this  case 
an  order  was  entered  for  a  rule  on 
certain  persons  not  parties  to  the  suit 
to  show  cause  why  they  should  not  be 
attached  for  contempt  in  disobeying 
the  order  for  delivery.  They  ap- 
peared in  answer  to  the  rule.  Heid^ 
the  appearance  and  answer  gave  the 
court  full  Jurisdiction  over  persons  as 
well  as  subject-matter. 


While  the  court  has  ample  power 
to  adjust  the  rights  of  all  parties,  yet 
the  order  of  appointment  should  not 
direct  the  manner  of  distribution  in 
advance  of  a  final  decree.  West  v. 
Chasten,  12  Fla.  815. 

^Frank  v.  Stapler.  83  Ga.  429;  Pa- 
2er  V.  Hughes,  27  8.  C.  409.  In  this 
case  it  appeared  that  a  party  was  in 
possession  and  had  prima  facie  title, 
and  the  court  refused  to  punish  for  con- 
tempt for  refusal  to  deliver.  In  a  simi- 
lar case.  Lhyd  v.  Passingham,  16  Yes. 
Jr.  69.  Lord  Eldon  said:  *'The  court 
must  not  only  be  satisfied  of  the  ex- 
istence of  the  fraud,  but  be  morally 
sure  upon  the  hearing  of  the  cause 
the  party  would  be  turned  out  of  pos- 
session." '^Again,  upon  the  question 
of  title,  a  very  important  distinction 
exists  between  cases  where  different 
and  hostile  equitable  interests  are  in- 
volved, and  where  one  party  has  the 
legal  title  unquestionably  in  him,  and 
particularly  where  with  such  title  he 
is  in  possession."  Hoffman's  Prov. 
Remedies,  §  244.  In  this  class  of 
cases  relating  to  possession  under 
claim  of  title  there  must  appear  dan- 
ger of  loss  or  material  injury  if  pos- 
session is  permitted  to  remain  in  the 
holder.  See  Pom.  Eq.  Jur.  Vol.  III., 
g  1884,  and  cases  cited. 
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tion  of  title  for  the  reason  that  common  law  courts  are  the  proper 
forums  for  adjudicating  such  matters. 

(e)  The  order  of  appointment  relates  back  to  the  date  of  grant- 
ing, though  it  may  not  be  complete  until  the  bond  is  given.  After 
the  granting  of  the  order  the  subject-matter,  or  property,  over 
which  the  receivership  extends  is  in  oustodia  legis  and  not  sub- 
ject to  interference  with  or  levy  by  execution  or  attachment* 
The  receiver  rarely  takes  possession,  however,  until  he  has  quali- 
fied by  giving  bond  with  surety  as  required.  The  order  of  ap- 
pointment continues  during  the  pendency  of  the  suit,  unless 
otherwise  limited  or  modified.* 

(f )  No  formal  order  of  assignment  is  necessary  to  pass  the  title 
of  the  defendant  to  a  receiver.*  The  appointment  vests  in  him 
the  title  to  the  property  except  such  as  is  exempt  from  levy  and 


>When  an  order  is  made  for  the  ap- 
pointment of  a  receiver  of  particular 
property  it  amounts  to  a  sequestration 
by  act  and  operation  of  laws  of  such 
property,  and  when  the  receiver  is 
subsequently  appointed  the  title  to 
such  property  vests  by  relation  from 
the  date  of  the  order  to  the  same  effect 
as  if  such  receiver  was  named  in  the 
order.  Van  AUtyne  v.  Cook^  25  N. Y. 
489;  BuUer  v.  Ihais,  5  Sandf.  610; 
Porter  v.  WiUiams,  9  N.  Y.  142;  Fair- 
field V.  W&fton,  2  Sim.  &  Stu.  1^6; 
Smith  V.  New  York  CansoL  Stage  Co, 
18  Abb.  Pr.  419;  Deming  v.  New  York 
Maritle  Co,  12  Abb.  Pr.  66;  Storm  v. 
Waddell,  2  Sandf.  Ch.  544;  Wilwn  v. 
Allen,  6  Barb.  542;  Be  Berry,  26  Barb. 
55;  Be  Christian  Jensen  C5?.  128  N.  Y. 
550;  Be  Schuyler  Steam  Tow  Boat  Co, 
186  N.  Y.  169.  20  L.  R.  A.  391 ;  May- 
nard  v.  Bond,  67  Mo.  815;  Begenstein 
V.  PearlstHn,  80  8.  C.  192;  CUnksealee 
T*  PendUtan  Mfg,  Co,  9  S.  C.  818;  Ex 
parte  Eoane,  L.  R.  18  Ch.  Div.  252. 

The  order  appointing  a  receiver  is 
in  reality  an  equitable  execution  and 
relates  to  the  date  thereof  though  it  is 
sot  perfected  by  giving  of  bond  until 
afterwards.     Ex  parte  Evane  in  Be 

5 


Watkins,  L.  R  15  Ch.  Div.  252;  Hat- 
ton  V.  Haywood,  L.  R.  9  Ch.  229; 
Anglo-Italian  Bank  v.  Davies,  L.  R.  9 
Ch.  Div.  275.  And  see  Contra:  Ed- 
wards V.  Edwards,  L.  R  2  Ch.  Div. 
291;  BeFHes  v.  Creed,  84  L.  J.  Eq.  N. 
8.  607;  Woods  v.  Ellis,  85  Va.  471. 

^Weems  v.  Lathrop,  42  Tex.  207; 
WiUiamson  v.  Wilson,  1  Bland,  Ch. 
418. 

**'Sales  whether  made  on  seizure  un- 
der execution  issued  after  judgment, 
or  on  seizure  before  final  Judgment 
on  decretal  orders  which  a  court  has 
power  to  make  are  held  to  pass  title  to 
the  property  sold,  not  because  the 
ministerial  officer  has  title  but  because 
the  law  casts  upon  him,  when  acting 
under  its  authority,  the  power  to  make 
a  sale  which  will  bind  the  owner  as 
fully  as  would  his  own  act."  Bu8seU 
V.  Texas  <Ss  P,  B,  Co.  68  Tex.  646. 

The  same  rule  has  been  the  law  in 
New  York  before  and  since  the  adop- 
tion of  the  code.  Mann  v.  Pentz,  2 
Sandf.  Ch.  257;  Storm  v.  WaddeU,  2 
8andf.  Ch.  505;  Wilson  v.  Allen,  6 
Barb.  542;  Cooney  v.  Cooney,  65  Barb. 
524.  And  this  rule  applies  to  real 
estate.    Porter  v.  Williams,  9  N.  Y. 
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sale."  The  conflict  that  has  been  engendered  by  the  courts  upon 
this  question  has  arisen  from  a  misconception  of  the  meaning  of 
the  word  title  as  applied  to  a  receiver  as  elsewhere  explained." 

(g)  It  is  proper  and  is  the  duty  of  a  chancellor  to  modify  the 
order  if  its  application  is  found  to  operate  harshly.*  The  recitals 
in  an  order  ^t^  prima  facie  true,  but  are  not  conclusive,  and  may 
be  contradicted.*  Prior  to  a  hearing  it  is  error  in  the  court  to 
order  payment  of  the  proceeds  to  certain  specified  creditors. 
The  order  should  be  to  hold  the  proceeds  to  await  the  result  of 
the  litigation.* 

(h)  The  regularity  of  the  appointment  cannot  be  attacked  in  a 
collateral  proceeding,  but  must  be  impeached,  if  at  all,  in  a  direct 
proceeding  for  that  purpose.*     This  doctrine  is  founded  upon 


142.  And  Bee  §17.  lb,  note;  IM- 
ings  y.  Bruen,  4  Sandf .  Cb.  252.  The 
court  bas  power  to  compel  an  assign- 
ment. Chipman  v.  Sabbaton,  7  Paige, 
47;  Porter  v.  Williams,  5  How.  Pr. 
441;  Festenden  v.  Woods,  3  Bosw.  650; 
People,  WiUiams,  v.  Hulburt,  5  How. 
Pr.  446.  See  Moak  v.  CoaU,  S3  Barb. 
498;  Scott  v.  Mmore,  10  Hun.  68. 

^Hudson  V.  Plets,  11  Paige,  180;  An- 
drews V.  Bowan,  28  How.  Pr.  126;  TO- 
latson  V.  Wolcott,  48  N.  Y.  188;  Cooney 
V.  Cooney,  65  Barb.  524;  Finnin  v. 
Malloy,  1  Jones  &  S.  382;  Sands  ▼. 
Boberts,  8  Abb.  Pr.  848. 

*  See  g  57. 

*  Oraham  y.  FuUer  Electrical  Co.  75 
Qa.  878;  Kron  y.  Smith,  96  N.  0.  886. 

An  order  appointing  a  receiver  of  a 
corporation  will  not  be  yacated  be- 
cause he  resides  in  another  state  and 
is  not  required  to  giye  bond  within 
the  jurisdiction.  Aiken  y.  Colorado 
Biter  I.  Co.  (C.  C.  8.  D.  Cal.)  72  Fed. 
Rep.  591. 

*Pressley  y.  Lamb,  105  Ind.  171. 

*Nussbaum  y.  Price,  80  Ga.  205. 

On  motion  to  appoint  a  receiyer,  an 
order  that  the  president  and  directors 
of  the  Green yi lie  &  Columbia  R.  Co., 
"  conlloue  in  possession  and  manage- 
ment of  the  property  under  the  order 


of  and  subject  to  this  court,  and  that 
they  make  report  to  the  court  at  such 
times  as  it  may  require,*' — Held,  Uy 
constitute  them  receivers.  Qibbes  v. 
Greenville  ib  C.  B.  Co.  15  8.  C.  304» 
518. 

*  In  a  suit  by  the  receiyer  In  relation 
to  matters  connected  with  his  trust 
the  order  of  appointment  will  be  con- 
clusive. Neeves  v.  Boos,  86  Wis.  818; 
Vermont  &  C.  B.  Co,  y.  Vermont  C. 
B.  Co.  46  Vt.  792;  Atty.  Oen.  y.  Guar- 
dian Mut.  L.  Ins.  Co.  77  N.  Y.  272; 
Stanley  v.  National  U.  Bank,  115  N. 
T.  122;  Block  y.  Estes,  92  Mo.  818; 
Cox  y.  Volkert,  86  Mo.  505;  Keokuk 
N.  L.  Packet  Co.  y.  Datfidson,  13  Mo. 
App.  561;  Biehards  v.  P^le,  81  111. 
551;  Commercial  Nat.  Bank  v.  Bureh, 
141  111.  519;  Barbour  v.  National  Exch. 
Bank,  45  Ohio  St.  133;  Beteriey  y. 
Brooks,  4  Gratt.  187;  NeaU  y.  HiU,  16 
Cal.  145.  It  cannot  be  attacked  in  a 
matter  relating  to  the  compensation 
of  the  receiver;  nor  by  a  creditor  who 
accepts  a  dividend  from  the  receiver, 
Greeley  y.  Provident  Sav.  Bank,  103 
Mo.  212;  nor  by  one  consenting 
to  the  appointment.  Bussell  y. 
Whits,  63  Mich.  409.  Nor,  in  the  ab- 
sence of  fraud  or  mistake,  can  a  pur- 
chaser of  the  receiyer  deny  the  yalid- 
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general  equitable  principles,  bnt  it  ifi  not  applicable  to  a  case 


ity  of  his  appointment.  Sttker  y.  La 
Bote,  79  Ind.  485.  See  generally  Low- 
eiuAein  t.  Finney,  64  Ark.  124;  Flor- 
ence Oae,  Elee,  L.  d  P.  Ca,  v.  Hanby, 
101  Ala.  15;  Comer  t.  Bray,  88  Ala. 
217;  Moore  ▼.  Taylor,  40  Hun,  56; 
Caee  v.  Marehand,  28  La.  Ann.  60; 
BldrvngUm  ▼.  Pridham,  65  Tex.  612; 
Texas,  etc.  B.  Co.  ▼.  Gay,  86  Tex.  571, 
25  L.  R.  A.  52;  WiUon  ▼.  Bamey,  5 
Hun,  257. 

The  posaession  of  a  receiver  ap- 
pointed by  the  court  is  the  possession 
of  the  court;  and  the  right  of  the  court 
to  grant  the  receivership  cannot  be 
questioned  in  proceedings  for  con- 
tempt by  disturbing  such  possession. 
Albany  City  Bank  y.  Behermerhom, 
9  Paige,  872. 

The  proper  record  evidence  of  an 
appointment  as  receiver  is  conclusive 
evidence  of  the  right  to  act  as  such, 
until  it  is  impeached.  It  is  immate- 
rial whether  the  order  of  appointment 
was  erroneous  or  improper;  while  it 
is  a  subsisting  order  the  receiver  will 
be  sustained  in  his  possession  of  prop- 
erty. Vermont  dk  C.  B.  Co.  v.  Vermont 
C.  B.  Co.  46  Vt.  792;  Preeeley  Y.Lamb, 
105  Ind.  208;  Bodkin  v.  MerU,  102 
Ind.  298;  Firtt  Nat.  Bank  v.  United 
States  Eneauetie  Tile  Co.  105  Ind.  227; 
Thompson  v.  HoUaday,  15  Or.  84; 
Dann  Affg.  Co.  v.  Parkhurst,  125  Ind. 
817;  QreenawaU  v.  Wilson,  52  Kan. 
109;  Badebaugh  v.  Taeoma  dt  P.  B.  Co, 
8  Wash.  570;  ElderHn  v.  Peterson,  8 
Wash.  674. 

The  appointment  of  a  receiver  can- 
not be  collaterally  attacked  in  an  ac- 
tion by  the  receiver  to  recover  an 
assessment,  where  the  court  appoint- 
ing him  had  Jurisdiction  of  the  sub- 
ject matter  and  of  the  parties.  Band, 
McN.  dk  Co.  V.  MtUual  F.  L  Co.  58  111. 
App.  528. 


A  party  to  a  proceeding  for  the  ap- 
pointment of  a  receiver,  who  contests 
the  application  and  fails  to  appeal 
from  the  order  of  appointment,  can- 
not afterwards  assert  a  claim  based  on 
the  irregularity  or  wrongfulness  of 
the  appointment  Saunders  v.  Kemp- 
ner  (Tex.  Civ.  App.)  82  S.  W.  585. 

A  Judgment  appointing  a  receiver 
in  purely  statutory  proceedings  in 
which  such  appointment  is  not  author- 
ized is  void,  and  may  be  collaterally 
assailed.  Murray  v.  American  Surety 
Co.  (C.  0.  App.  9th  C.)  70  Fed.  Rep. 
841. 

An  insurance  company  does  not 
have  such  an  interest  in  an  assign- 
ment by  a  corporation,  by  reason  of  a 
suit  against  it  on  a  policy  by  a  re- 
ceiver to  whom  the  assignee  was  di- 
rected to  deliver  all  the  property  of 
the  corporation,  as  will  authorize  it  to 
intervene  in  the  receivership  proceed- 
ings for  the  purpose  of  having  the  ap- 
pointment of  the  receiver  and  all  pro- 
ceedings taken  by  him  set  aside. 
Barth  v.  Avieriean  Ins.  Co.  (Wis.)  65 
N.  W.  1085. 

A  levying  creditor  cannot  intervene 
to  attack  the  appointment  of  a  re- 
ceiver on  the  ground  of  want  of  Juris- 
diction. Holmes  v.  Knapp  Electrical 
W<yrks,  59  111.  App.  58. 

If  the  court  had  Jurisdiction  of  the 
snbject-matter  the  validity  of  the  ap- 
pointment cannot  be  questioned  in  an 
action  by  the  receiver.  Davis  v. 
8?warer,  90  Wis,  250. 

An  erroneous  appointment  on  an 
inadequate  showing  will  not  affect  the 
Jurisdiction  of  the  court  over  the  sub- 
ject-matter.   Id. 

Appointment  cannot  be  attacked  in 
a  collateral  proceeding.  State  v.  Scar- 
nU,  80  S.  W.  Rep.  1026.  See  StaU 
V.  Boss,  122  Mo.  485;  Tore  v.  Superior 
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where  the  appointment  is  void  for  want  of  jurisdiction  over  the 
defendant.* 

(i)  Nor  is  the  appointment  invalidated  by  irregalarity  or  error 
in  the  proceeding.* 


OouH,  41  Pac.  Rep.  477;  QmUK  y. 
Eopkim,  10  Wash.  77. 

A  Judgment  creditor  not  a  party  by 
intervention  or  otberwiie  cannot  ap- 
pear in  the  action  without  leave  and 
move  to  vacate  the  order  of  appoint- 
ment Wooding  v.  Wooding,  10  Wash. 
581. 

1  TexMdbP.  R  Co.  v.  Qay,  86 Tex. 
571,  25  L.  R.  A.  52;  8t.  Louis  dh  8. 
Goal  d  Min.  Go.  v.  SandovcU  Goal  A 
Min.  Go.  Ill  111.  82. 

The  appointment  of  a  receiver  by  a 
void  order  does  not  disqualify  him 
from  being  appointed  under  a  second 
order,  under  Ind.  Rev.  Stat  1894, 
g  1237,  providing  that  no  party,  at- 
torney, or  * 'other  person  interested" 
in  any  action  shall  be  appointed  re- 
ceiver therein.  Bobinton  v.  Dickey 
and.)  42  K  B.  688. 

The  appointment  of  a  receiver  of  a 
dissolved  corporation  without  notice 
to  it  is  void  where  the  appointment  is 
made  without  requiring  the  complain- 
ant to  give  bond,  in  violation  of  Ala. 
Acts.  1894-95.  p.  226,  although  such 
corporation  may  have  been  in  con- 
tempt in  joining  in  a  request  in  an- 
other court  for  the  appointment  of  a 
receiver.  Gapital  City  Water  Go.  v. 
Weatherly  (Ala.)  18  So.  841. 

Goods  taken  by  a  receiver  under  an 
appointment  which  is  void  need  not 
be  restored  before  hearing  another  ap- 
plication for  the  appointment  of  a  re- 
ceiver, as  void  appointments  may  be 
entirely  disregarded  and  a  second  ap- 
pointment made  without  vacating  the 
first  BobiMon  v.  Diekey  (Ind.)  42  N. 
£.688. 

An  appointment  of  a  receiver  upon 


the  application  of  plaintiff  la  not  in- 
valid because  of  the  erroneous  over- 
ruling of  a  previous  motion  by  de- 
fendant to  require  plaintiff  as  a  non- 
resident to  file  a  bond  for  costs  under 
Ind.  Rev.  Stat  1894,  %  598.  Galloway 
V.  GamipbeU  (Ind.)  41  N.  E.  597. 

'As  where  one  of  the  firm  is  not 
made  a  party  to  the  proceeding,  it  not 
appearing  that  he  Was  within  the  Juris- 
diction of  the  court,  or  had  a  substan- 
tial interest  in  the  partnership.  Std- 
terY.  La  Bote,  79  Ind.  485.  Or  where 
the  court  fails  to  require  adequate  se- 
curity. NeOiUy.TarrenUne^^'^.C. 
585.  Nor  does  the  fact  that  an  exe- 
cution was  not  sued  out  and  returned 
nulla  bona,  in  a  creditor's  proceeding, 
where  no  objection  was  interposed 
at  the  time  of  the  appointment,  and 
where  according  to  the  facts  and  ad- 
missions it  would  have  been  an  idle 
ceremony  and  of  no  benefit  Sage  v. 
MemphU  <t  L.  B.  B.  Go.  125  U.  S. 
861,  81  L.  ed.  694.  Nor  where  the 
clerk  of  court  is  appointed  in  vio- 
lation of  the  statute.  Moore  v.  Tay- 
lor, 40  Hun,  56.  Nor  the  failure  to 
give  notice  as  required  by  law.  Gor- 
bin  V.  Berry,  88  N.  C.  27.  Nor  where 
the  findings  of  the  court  are  not  re- 
duced to  writing  until  three  or  four 
days  after  the  entry  of  the  order. 
Foraaith  Maeh.  Go.  v.  Hope  MHU  L. 
Go.  109  N.  C.  576.  Nor  where  the 
order  did  not  specify  the  newspapers 
in  which  it  was  to  be  published,  as 
required  by  the  code.  Be  Christian 
Jensen  Go.  128  N.  T.  550.  Nor  by 
reason  of  defects  in  the  averments  of 
the  bill.  Comer  v.  Bray,  88  Ala.  217. 
See  also  &ith  v.  Jones,  101  N.  C.  860. 
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(j)  The  order  of  the  court  appointing  a  receiver  is  subject  to 
revocation  and  will  be  revoked  under  certain  circumstances,  when 
the  application  is  made  in  apt  time : 

{!)  Where  the.  appointment  was  a  nullity,  as  where  the  order 
was  ex  parte  and  without  notice,  the  insolvency  of  the  corpora- 
tion defendant  not  being  alleged.' 

()8)  Where  the  court  in  making  the  appointment  was  imposed 
upon,  the  application  being  collusive  as  between  the  plaintiff  and 
defendant.* 

(5)  Where  it  appears  that  the  appointment  was  an  invasion  of 
defendant's  rights ;  that  the  facts  did  not  justify  an  appointment 
and  the  same  was  unadvisedly  and  improvidently  made.' 

(^)  When  it  appears  that  the  court  appointing  had  no  jurisdic- 
tion of  the  action.* 

(5)  Delay  in  making  application  for  the  vacation  of  an  order 
appointing  a  receiver,  will  be  fatal  to  the  application.  It  must 
be  made  in  apt  time.'  And  so  where  the  applicant  has  partici- 
pated in  the  proceedings  pending  in  which  the  receiver  is  ap- 
pointed.* 


Nor  where  the  receiver  neglects  to  be 
sworD,  as  required  by  statute.  Amer- 
ican Bank  v.  Cooper,  54  Me.  488. 

^Turgeau  v.  Brady,  24  La.  Ann.  848. 

*8age  v.  Memphia  A  L.  B,  B.  Co. 
125  U.  S.  861,  81  L.  ed.  694;  ^aU  v. 
Fhanix  Bank,  88  N.  Y.  9;  Wilson  v. 
Bafmey,  5  Hun,  257. 

^AUen  V.  DoUm  dk  F.  JR.  Co.  8 
Woods,  816. 

*  Mercantile  Trust  Co.  v.  ^^na  Iron 
Works,  4  Ohio  G.  C.  579. 

*Palsn  T.  BushneU,  18  N.  T.  8upp. 
785. 

•BattershaU  v.  Davis,  81  Barb.  828. 
In  this  case  a  stockholder  having 
joined  in  an  application  made  to  the 
court  by  the  receiver  to  sell  the  assets 
of  the  corporation,  cannot  be  permit- 
ted to  question  the  validity  of  the  re- 
ceiver's appointment. 

The  revocation  of  the  order  appoint- 
ing a  receiver  is,  as  a  rule,  in  the  dis- 
cretion of  the  court,  and  shbuld  be 


granted  if  the  circumstances  demand 
it. 

Where  a  writ  of  error  is  sued  out 
on  a  Judgment  for  complainant  under 
a  bill  alleging  fraudulent  transfers  of 
defendant's  property  and  a  superse- 
deas bond  is  filed  securing  complain- 
ant, a  motion  to  vacate  an  order  ap- 
pointing a  receiver  should  be  granted. 
Louisville  db  8t.  L.  B.  Co.  v.  SouVi- 
iDorth,  88  111.  App.  225. 

Cases  may  arise  in  which  it  would 
be  the  duty  of  the  court,  on  dismiss- 
ing a  bill,  to  retain  the  custody  of  the 
property  and  funds  in  controversy, 
and  to  continue  the  receivership,  or 
even  to  transfer  the  receivership  to 
another  suit,  then  pending  in  the 
court,  between  the  same  parties,  and 
involving  their  rights  and  equities  in 
and  to  the  same  property;  but  such 
transfer  could  never  be  ordered  unless 
the  second  suit  presented  a  state  of 
facts  which  would  have  authorized 
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(k)  In  many  of  the  states  an  order  appointing  a  receiver  can  be 
appealed  from.'  This  is  based  npon  the  ground  that  in  its  effect 
the  order  is  final,  or  at  least  affects  a  substantial  interest.  And 
frequently  the  statute  authorizes  an  appeal  from  an  order  of  this 
nature.' 


the  appointment  of  a  receiver  in  the 
first  instance.  8eaU  v.  Ware,  65  Ala. 
174. 

Where  a  receiver  is  appointed  in 
advance  of  probate  to  take  rents  and 
profits  pending  litigation  upon  a  ea- 
veat  to  the  probate  in  the  prerogative 
court,  and  in  ejectment  by  the  heirs 
at  law  against  the  devisees  in  a  proper 
court  of  Itlw,  and  afterwards  a  Judg- 
ment was  rendered  against  the  dev- 
isees, the  receiver  will  be  recalled. 
Baptist  Church  v.  EetfiM,  46  N.  J. 
Eq.  502. 

The  re8ci8sion  of  an  order  appointing 
a  receiver,  "  without  prejudice  to  any- 
one, party  or  claimant,"  has  been  held 
to  be  no  defense  to  a  possessory  war- 
rant for  an  engine  previously  sued  out 
against  him.  He  would  have  sur- 
rendered it  to  the  company  at  his  own 
risk.  Peacock  v.  PUUburg  L.  db  O. 
Works,  52  Ga.  417. 

Where  the  appointment  of  a  receiver 
has  been  properly  vacated  by  the  order 
of  a  judge  at  chambers,  the  validity 
of  such  order  does  not  depend  on  the 
mere  discretion  of  the  court  or  judge 
making  the  appointment.  And  where 
the  court,  without  any  new  showing 
or  change  of  circumstances  calling  for 
judicial  action,  directs  the  order  to  be 
set  aside  as  a  nullity,  it  assumes  au- 
thority not  warranted  by  law.  Cin- 
cinnati, 8.  db  C.  R,  Co,  V.  Sloan,  81 
Ohio  St.  1. 

A  party  at  whose  instance  a  receiver 
has  been  improperly  appointed,  but  on 
a  correct  statement  of  facts,  will  be 
charged  with  the  cost  of  the  receiver- 
ship, and  with  such  rents  as  the  re- 
ceiver  himself   would    be   properly 


chargeable  with.    Loekhart  v.  Oee,  8 
Tenn.  Ch.  833. 

It  is  not  necessary  to  notify  the  re- 
ceiver of  a  motion  to  revoke  the  order 
of  appointment.  He  is  entitled  to 
notice  only  where  it  is  sought  to  make 
him  liable,  or  to  account,  or  to  make 
return.  Howard  y.  LoweiU  Much.  Co, 
75  Ga.  825. 

The  appointment  of  a  permanent 
receiver  by  final  judgment,  under  N. 
T.  Code  Civ.  Proc.  §  718.  supersedes 
the  previous  appointment  of  a  tempo- 
rary receiver  by  the  same  court  in  an- 
other district;  and  an  injunction  re- 
straining the  permanent  receiver  from 
interfering  with  the  temporary  is  erro- 
neous. QUne»  y.  Bing?iamton  Tnui 
Co.  68  Hun.  511. 

» Wil^n  V.  Davis,  1  Mont.  98;  CW- 
lanan  v.  J^iaw,  19  Iowa,  188;  Presdey 
y.  Lamb,  105  Ind.  171  (see  stat.);  Cone 
y.  PauU,  11  Heisk.  506;  MeMinnviUe 
AM.  R.  Go.  v.  ffuggins,  7  Coldw.  217; 
Mabf^  y.  Ross,  1  Heisk.  769;  Lewii  y. 
Campau,  14  Mich.  458;  Barry  y. 
Briggs,  22  Mich.  201;  Detroit  FKnt 
Nat.  Bank  v.  Barnum  Wiredbl.  Works, 
58  Mich.  815;  Brown  v.  Ring,  77  Mich* 
159;  DoUard  v.  Taylor,  1  Jones  &  a 
496;  Fellows  v.  Heermans,  13  Abb.  Pr. 
N.  S.  1;  Grant  V.Webb,  21  Minn.  89; 
Knight  v.  Nash,  22  Minn.  452;  Me- 
Cord  V.  WeU,  83  Neb.  868,  29  Neb. 
682;  Hotey  y.  McDonald,  109  U.  8. 
150.  27  L.  ed.  888. 

WalcY.  Kent,  58  Ind.  584;  Buchanan 
y.  Berkshire  L.  Ins.  Co.  96  Ind.  510; 
Shannon  v.  Hanks,  88  Va.  838:  Smith 
y.  Butcher,  28  Gratt.  144;  Ruffner  v. 
Mairs,  83  W.  Va.  655. 
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In  otlier  states,  not  being  a  final  order,  it  is  not  appealable.* 
And  so  also  where  the  evidence  is  conflicting."  But  an  order 
based  on  a  motion  to  vacate  the  order  appointing  a  receiver  is  not 
subject  to  appeal,  or  writ  of  error.'  And  where  the  order  ap- 
pealed from  is  in  the  discretion  of  the  court  granting  it,  it  is  not 
subject  to  review  unless  the  court  has  abused  its  discretion.* 


'Under  act  of  March  8«  1891,  26 
Stat.  826,  chap.  517,  §  6,  the  United 
States  Court  of  Appeals  will  not  re- 
view an  order  for  the  appointment  of 
«  receiver.  Florida  Comtr.  Co.  v. 
Taung,  11  U.  8.  App.  688.  The  rule 
is  the  same  under  the  acts  of  Congress 
regarding  appeals  to  the  Supreme 
Court  of  the  United  States.  Qrant  v. 
Phosnix  Mut.  L.  Ins.  €h.  106  U.  S.  429, 
27  L.  ed.  257.  The  requirement  is  that 
the  order  from  which  the  appeal  is 
desired  must  terminate  the  litigation 
of  the  parties  on  the  merits  of  the 
case,  so  that  if  there  should  be  an  af- 
firmance in  the  upper  court,  the  court 
below  would  have  nothing  to  do  but 
to  execute  the  decree  it  had  already 
rendered.  Id.  See  also.  Whiting  v. 
Bank  of  U.  8.  38  U.  8.  18  Pet.  6,  10 
L.  ed.  83;  Forgay  v.  Conrad,  47  U.  B. 
6  How.  201,  12  L.  ed.  404;  Craighead 
V.  Wilson,  59  U.  S.  18  How.  199,  15 
L.  ed.  332;  Beebe  v.  EusseU,  60  U.  S. 
19  How.  283,  15  L.  ed.  668;  Bronson 
V.  La  Crosse  <ft  M.  B.  Co.  67  U.  S.  2 
Black,  524,  17  L.  ed.  359:  Thomsons. 
Dean,  74  U.  S.  7  Wall.  342,  19  L.  ed. 
97;  8t.  Clair  County  v.  Lovingston,  85 
U.  S.  18  Wall.  628,  21  L.  ed.  813; 
Parcels  ▼.  Johnson,  87  U.  S.  20  Wall. 
658,  22  L.  ed.  410;  North  Carolina  B. 
Co.  V.  Sieasey,  90  U.  S.  23  Wall.  405, 
23  L.  ed.  136;  Crosby  v.  Buchanan, 
90  U.  8.  23  Wall.  420.  23  L.  ed.  138; 
Tippecanoe  County  Comrs.  v.  Lucas, 
93  U.  8.  108.  23  L.  ed.  822;  Bostunck 
V.  Brinkerhoff,  106  U.  8.  3.  27  L.  ed. 
73;  Wilsar*.  Y.Davis,  1  Hont.  98;  Bn^ 


mett  V.  Garnett,7  Mackey,  52;  Meadow 
Valley  Min.  Co.  v.  Dodds,  6  Nev.  261 ; 
Eaion  A  H.  B.  Co.  v.  Vamum,  10  Ohio 
St.  622;  Cincinnati,  8.  db  C.  B.  Co,  v. 
8loan,  31  Ohio  St.  1;  Holden,  dbe.  v. 
McMakin,!  Par.  Sel.  Eq.  Cas.  270; 
Wood  V.  Brewer,  9  Ind.  86;  Coates  v. 
Cunningham,  80  111.  467;  Kansas 
Boiling  MiU.  Co.  v.  Atchison,  T.  &  8, 
F.  B.  Co.  31  Kan.  90;  Boyd  v.  Cook, 
40  Ran.  675;  Hbttenstein  v.  Conrad,  5 
Ean.  249;  Hanon  v.  Weil,  69  Miss. 
476;  DuTuxtn  v.  Campau,  16  Mich.  415; 
East  d  West  Texas  L.  Co.  v.  WULiams, 
71  Tex.  444. 

*Naylor  v.  Sidener,  106  Ind.  179; 
Joumeay  v.  Brown,  20  N.  J.  L.  Ill; 
Bobenson  v.  Bass,  40  Ga.  375 ;  Cohen  v. 
Meyers,  42  Ga.  46. 

*  Coates  V.  Cunningham,  80  III.  467; 
Farson  v.  Oorham,  117  111.  137  (see 
statute);  HuU  v.  Caughy,  66  Md. 
104. 

^Neeves  v.  Boos,  86  Wis.  313;  Fel- 
lows V.  Heermans,  13  Abb.  Pr.  N.  8. 
1 ;  Nimocks  v.  Cape  Fear  Shingle  Co, 
110  N.  C.  230;  Gardner  v.  Howell,  60 
Ga.  11;  Crawford  v.  SpurUng,  56  Ga. 
611;  Ounby  v.  Thompson,  56  Ga.  316; 
Beid  V.  Beid,  38  Ga.  24;  Baird  v. 
Cumberland  d  8.  B.  Tump,  Co.  1 
Lea,  394;  Bromley  v.  Tyree,  1  Lea, 
531;  Johnston  v.  Banner ,  2  Lea,  8; 
Boberson  v.Boberson,  3  Lea.  50;  La 
Sodete  Franeaise  D*epergenes  v.  15th 
Judicial  Diet,  Ct.  53  Cal.  495;  Fmerie 
V.  Alvarada,  64  Cal.  529;  Journeay  v. 
Brown,  20  N.  J.  L.  Ill;  Brown  v. 
Vandermuelen,  41  Mich.  418-  Beecher 
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(1)  The  effect  of  an  appeal  taken  from  an  order  appointing  a 
receiver  has  given  rise  to  numerous  conflicting  decisions.  It 
may,  however,  be  stated  as  reasonably  clear  from  the  weight  of 
authority : 

{I)  That  after  an  appeal  and  before  the  receiver  has  taken  pos- 
session the  property  is  unaffected  by  the  order/ 

(^)  When  an  appeal  has  been  taken  from  an  order  appointing  a 
receiyev  pendente  lite  the  power  of  the  court  making  the  order 
and  its  officers  is  suspended  in  reference  to  the  order  appealed 
from,  and  the  order  remains  inoperative  pending  the  appeal."    On 


v.  Marquette  db  R  BoUing  MUL  Co,  40 
Mich.  807. 

^Oook  ▼.  Oole,  65  Iowa,  70. 

The  court  cannot,  in  anticipation  of 
a  judgment,  make  an  order  continu- 
ing a  receivership  after  judgment, 
during  the  pendency  of  appeal,  which 
may  be  taken.  Thus,  an  order  en- 
tered subsequent  to  the  order  of  ap- 
pointment, continued  the  receivership 
**for  thirty  days  after  the  entry  of 
judgment  in  the  action,  and  if  an  ap- 
peal shall  be  taken  until  thirty  days 
after  the  decision  of  the  appeal  by  the 
General  Term,  and  in  like  manner 
until  after  the  decision  of  any  appeal 
which  might  be  taken,"  Held,  unau* 
thorized.  Coltoell  v.  Garfield  Nat, 
Bank,  119  N.  Y.  408  (see  code). 

*8tate  V.  Johnson,  18  Fla.  88:  Allen 
V.  Chadbum,  8  Baxt.  225;  Chicago  db 
A  R.  Co,  V.  Caeon,  188  Ind.  49;  Su- 
preme  Sitting  of  0,  of  1.  H.  v.  Baker^ 
184  Ind.  298,  20  L.  R.  A.  210;  &aU 
V.  JohTieon,  18  Fla.  88. 

When  an  appeal  is  taken  from  an 
order  appointing  a  receiver  and  a  su- 
persedeas bond  given  as  required  by 
law  the  power  of  the  receiver  is  sus- 
pended, and  the  property  must  be 
restored.  Farmers'  Nat.  Bank,  etc.  v. 
Backus,  2  Am.  &  Eng.  Corp.  Gas.  N. 
8  897. 

When  an  appeal  with  supersedeas  is 
taken   from    an  interlocutory  order 


that  part  of  the  case  which  is  appealed 
is  completely  removed  from  the  juris- 
diction of  the  lower  court.  Farmers* 
N,  B.  etc,  V.  Backus,  1  Am.  &  £ng. 
Corp.  Cas.  N.  S.  897. 

An  appeal  from  an  order  appointing 
operates  as  a  stay  upon  all  proceed- 
ings under  the  order.  Virginia  T.  db 
C,  Steel  db  Iron  Co.  v.  Wilder,  88  Va. 
942. 

Taking  an  appeal  from  an  order  ap- 
pointing a  receiver  pendente  lite,  and 
fllinga  supersedeas  bond  in  accordance 
with  Minn.  Gen.  Stat  1894,  §  6142, 
providing  that  the  effect  of  the  appeal 
with  such  bond  is  to  "stay  all  pro- 
ceedings" on  the  order  and  "save  all 
rights  affected  thereby,"  suspend  the 
power  of  the  receiver  and  render  the 
order  inoperative  pending  the  appeal, 
making  it  the  duty  of  the  receiver  to 
restore  the  possession  of  any  property 
he  may  have  taken  under  the  order. 
Farmert^  Nat.  Bank  v.  Backus  (Minn.) 
65  N.  W.  255. 

A  receiver  of  an  insolvent  corpora- 
tion cannot  appeal  from  a  decree  dis- 
tributing the  assets,  as  he  is  not  in- 
jured thereby.  Chicago  Title  db  T,  Co. 
V.  CaldweU,  58  Dl.  App.  219. 

An  order  affirming  an  interlocutory 
decree  of  a  lower  court  is  only  an  adju- 
dication by  the  appellate  court  that 
the  action  of  the  court  below  was  not 
erroneous.     The  jurisdiction  of  the 
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the  contrary,  where  the  order  appealed  from  is  an  order  of  adju- 
dication in  an  insolvency  proceeding  in  which  a  receiver  was  ap- 
pointed it  was  held  that  the  functions  of  tlie  receiver  were  not 
suspended/  There  is  not  entire  harmony  in  the  cases  as  to  the 
effect  of  an  appeal  in  regard  to  a  receivership,  but  it  would  seem, 
however,  that  in  all  cases  when  the  order  appointing  a  receiver  is 
appealable,  and  an  appeal  is  taken,  that  the  receivership  is  sus- 
pended pending  the  appeal ;  and  that  when  the  order  appointing 
is  only  interlocutory,  and  the  appeal  is  from  the  final  decree,  the 
receivership  is  not  suspended,  and  especially  so  if  the  receiver  is 
9^  pendente  lite  receiver  simply. 

§  23.  Bond. 

(a)  Except  in  a  few  cases  it  is  a  necessary  incident  and  a  re- 
quirement that  the  receiver  shall  give  bond,  or  recognizance,  with 
sureties  to  be  approved  by  the  court  or  master,  as  the  statute  or 
practice  may  require,  in  such  amount  as  shall  appear  requisite  to 
amply  secure  all  persons  whose  interests  are  involved.*  The  ap- 
pointment is  not  perfected  until  the  person  selected  has  filed  the 


court  below  reverts  after  the  suspen- 
sioD  caused  by  the  appeal.  San  An- 
Undo,  etc.  &.  8,  B.  (Jo,  ▼.  Davia,  2  Am. 
A  Eog.  Corp.  Gas.  N.  B.  874. 

^Be  Real  BOate  AuoeiateB,  68  Cal. 
8M;  Cobum  v.  AmM,  63  Cal.  886;  Van 
Boun  Y.  San  Franeueo  Super,  Ct.  68 
Cal.  868;  Swing  ▼.  Tmmsend,  24  Ohio 
St  1;  Brien  ▼.  Paul,  8  Tenn.  Ch.  867; 
Sehenk  ▼.  Ptay,  1  Dill.  267;  Smith  v. 
Allen,  2  £.  D.  Smith,  269;  Stafford  v. 
Union  Bank,  67  U.  S.  16  How.  186, 
14  L.  ed.  876.  And  in  Hovey  ▼.  Mc- 
Donald,  109  U.  S.  160,  27  L.  ed.  888, 
where  an  appeal  was  taken  from  an 
order  appointing  a  receiver,  and  a 
supersedeas  filed  the  property  did 
not  pass  into  the  custody  of  the  law 
until  the  receiver  actually  took  pos- 
■eaaion  after  the  affirmance  of  the  su- 
preme court 

Where  a  receiver  is  appointed  in 
two  suits,  and  one  is  appealed,  see 
LoUifner  v.  Lord,  4  B.  D.  Smith,  188. 


*Banka  v.  Potter,  21  How.  Pr.  469; 
Voorhees  v.  Seymour,  26  Barb.  669;  Be 
Eagle  Iron  Worke,  8  Paige,  885;  Weet 
T,  Fraeer,  6  Sandf.  653;  Lottimer  v. 
Lord,  4  E.  D.  Smith,  183;  WxUony. 
Aden,  6  Barb.  642;  Fairfield  v.  Wee- 
ion,  2  Sim.  &  Stu.  96;  WiUiameon  v. 
WUaon,  1  Bland,  Ch.  418;  Tomlineon 
V.  Ward,  2  Conn.  396;  Mannere  v. 
Fane,  11  Beav.  80;  Tylee  v.  Tylee,  17 
Beav.  688;  Simmons  v.  Hendereon,  1 
Freem.  Ch.  (Miss.)  493;  Jones  v. 
Dougherty,  10  Ga.  273;  McDonald  ▼. 
Dougherty,  11  Ga.  ^10',Wmams  v.  Jen- 
kins, 11  Ga.  696;  Johns  v.  Johns,  28 
Ga.  81;  WhiUhead  v.  Wooten,  43  Miss. 
n2»\WoodsY,Eais,  85  Va.  4n\',  John- 
son V.  Martin,  1  Thomp.  &  C.  604; 
Defries  v.  Oreed,  84  L.  J.  N.  S.  Eq. 
607;  Edwards  v.  Edwards,  L.  R.  2  Ch. 
Div.  291;  Mead  v.  Orrery,  8  Alk.  286, 
but  see  DiUing  v.  Foster,  21  S.  C.  884; 
ShuUe  V.  Hoffman,  18  Tex.  678. 
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required  bond,  and  when  that  is  done  his  appointment  operates 
by  relation  from  the  time  of  makmg  the  order.* 

Whatever  may  have  been  the  early  practice  in  the  English 
court  of  chancery,  in  exceptional  cases,  of  appointing  a  receiver 
without  bond  by  consent  of  parties,  such  practice  is  no  longer  in 
force  in  this  country  and  never  was  in  the  Irish  court  of  chan- 
cery." 


^Ee  Schuyler  Steam  Taw  Boat  Ch. 
136  N.  Y.  169,  20  L.  R.  A.  391;  He 
Christian  Jensen  Go.  128  N.  Y.  550; 
Butter  y.  TaUis,  5  Sandf.  610;  Storm 
▼.  Waddell,  2  Saodf.  Gh.  544;  Wilson  y. 
Allen,  6  Barb.  542;  Be  Berry.  26  Barb. 
56;  Voorhees  v.  Seymour,  26  Barb.  581; 
Deming  v.  New  York  Marble  Go.  12 
Abb.  Pr.  66;  Mann  ▼.  Pents,  2  Sandf. 
Ch.  257;  Porter  v.  Williams.  9  N.  Y. 
142;  Van  AUtyne  v.  Cook,  25  N.  Y. 
489;  Johnson  v.  Martin,  1  Thomp.  & 
C.  504;  Maynard  r.  Bond,  67  Mo.  815; 
Be  Eagle  Iron  Works,  8  Paige,  888; 
Weil  V.  l^ler,  88  Mo.  545;  Alexander 
V.  Merry.  9  Mo.  624;  Steele  v.  Slurgis, 
6  Abb.  Pr.  442;  LotUmer  v.  Lord,  4 
E.  D.  Smith,  183;  7bmlins(m  v.  Ward, 
2  Conn.  896;  Fairfield  v.  Weston,  2 
Sim.  &  Stu.  95;  Clinkscales  y.  Pendie- 
ton  Mfg,  Co,  9  S.  C.  818;  Begenstein  v. 
Pearlestein,  80  8.  C.  192;  Ex  parte 
Evans,  Be  Watkins.  L.  R.  18  Ch.  Div. 
252.  This  case  is  based  upon  the  doc- 
trine that  the  appointmeDt  of  a  re- 
ceiver is  in  the  nature  of  an  equitable 
execution.  Be  Schuyler  Steam  Tow 
Boat  Co.  48  N.  Y.  8.  R.  163. 

A  contrary  doctrine  is  held  in,  De- 
fries  y.  Greed,  34  L.  J.  Eq.  N.  8.  607; 
Edwards  v.  Edwards,  L.  R.  2  Ch.  Div. 
291  (see  L.  R.  18  Ch.  Div.  255);  Far^ 
mers  Bank  v.  Beaston,  7  Gill.  &  J.  421; 
Woods  y .  Ellis,  85  Va.  471 ;  Noyes  v. 
Bieh,  52  Me.  115. 

As  will  be  seen  the  great  weight  of 
authority  is  in  favor  of  the  doctrine 
stated  in  the  text,  and  is  based  upon 
the  following  propositions :   (1)  The 


appointment  of  a  receiver  Is  in  the 
nature  of  an  equitable  execution,  and 
relates  to  the  date  of  the  order  made. 
(2)  If  this  doctrine  were  not  to  prevail 
endless  confusion  and  waste  would 
ensue  from  permitting  parties  with 
executions  and  attachments  to  inter- 
vene between  the  date  of  the  order 
and  the  perfecting  of  the  same  by  giv- 
ing bond,  and  dissipate  the  property. 
(8)  That  inasmuch  as  the  appoint- 
ment of  itself  does  not  disturb  ezist- 
iDg  rights  or  liens,  there  can  be  no 
valid  reason  for  permitting  the  cus- 
tody of  the  property  or  fund  to  be 
distributed  among  rival  officers  and 
disputing  claimants. 

« Bailie  v.  BaUie,  1  Ir.  Eq.  418. 

On  appointment  the  court  will  re- 
quire receiver  to  give  bonds.  Tom^ 
linson  v.  Ward,  2  Conn.  896. 

After  a  decree  for  the  sale  of  real 
estate  to  satisfy  creditors  having  liens 
thereon,  and  an  appeal  from  such  de- 
cree by  the  debtor,  the  court  below, 
in  which  the  suit  was  pending,  may 
appoint  a  receiver  to  take  possession 
of  the  property  and  rent  it  out,  and 
collect  the  rente,  until  the  further 
order  of  the  court;  and  where,  in  such 
case,  the  sergeant  of  the  city  in  which 
the  property  was  located  was  ap- 
pointed the  receiver, — Held,  not  nec- 
essary to  require  him  to  give  a  bond 
for  the  faithful  performance  of  his 
duty,  as  it  was  covered  by  his  official 
bond.  Va.  Code  1873,  1124,  chap. 
174,  §  5.  Moran  v.  Johnston,  26 
Oratt.  108. 
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Prior  to  the  filing  of  a  bond  by  the  receiver  as  required  by  the 
order,  the  receiver  is  unauthorized  to  sue/  but  this  rule  does  not 
apply  to  a  case  where  the  order  does  not  require  the  giving  of 
security.' 

(b)  In  the  absence  of  statutory  requirements  the  bond  is  given 
to  the  people,  the  state,  or  the  clerk  of  the  court,  and  must  be 


Where  the  appointment  of  a  re- 
ceiver is  to  obtain  a  charge  upon  the 
defendant's  property  and  not  to  take 
poesesaion  thereof,  or  collect  rents, 
the  receiver  need  not  give  bonds,  the 
receiver  and  plaintiff  undertaking  not 
to  act  without  leave  of  court  Bew- 
€U  V.  Murray,  54  L.  J.  Gh.  572,  62  L. 
T.880. 

Where  the  bond  given  by  a  receiver, 
upon  his  appointment  in  a  suit  for  an 
account  and  settlement  of  co-par tner- 
nership  concerns,  is  not  filed  in  the 
proper  office,  through  inadvertance, 
the  court  may  direct  it  to  be  filed 
nune  pro  tunc.  Whitende  v.  I^ender- 
goMt,  2  Barb.  Ch.  471. 

A  law  (2  Md.  Code  Pub.  Local 
Laws,  28,  29)  requiring  the  bond  of  a 
receiver  to  be  approved  by  the  court, 
but  not  making  such  approval  a  con- 
dition precedent.  Held,  to  be  only 
directory,  and  an  approval  nunc  pro 
tunc  will  be  valid.  Oephart  v.  JStar- 
reU.  47  Md.  396. 

A  special  receiver,  to  whom  money 
is  directed  to  be  paid  by  a  decree, 
should  be  required  to  give  bond  with 
approved  personal  security,  with 
proper  conditions,  in  a  penalty  to  be 
fixed  by  the  court,  before  he  is  author- 
ized to  receive  the  money,  or  any  part 
thereof.  Ckvrper  v.  Edwkins,  8  W.Va. 
291. 

See  also  note  1,  p.  74. 

Where  ^  receiver  is  appointed  over 
the  same  property  in  separate  suits,  a 
bond  tn  each  action  is  said  not  to  be 
imperative.  Banks  v.  Potter^  21  How. 
Pr.  469. 


'  Where  a  receiver  brought  suit  to 
set  aside  certain  alleged  fraudulent 
conveyances  made  by  a  debtor,  it  ap- 
peared that  the  receiver  had  executed 
an  obligation  in  the  form  of  a  bond, 
but  with  only  one  surety  and  was 
without  seal.  EM,  on  objection  for 
non-compliance  with  the  order  of  ap- 
pointment, that  the  suit  should  be  dis- 
missed. Johnson  V.  Martin,  1  Thomp. 
&  C.  504;  Banks  v.  Potter,  21  How. 
Pr.  469;  Conger  v.  Sands,  19  How. 
Pr.  8;  Voorhees  v.  Seymour,  26  Barb. 
569.  It  was  subsequently  held,  how- 
ever, that  an  informality  in  the  bond, 
as  that  it  was  not  under  seal,  could 
only  be  taken  advantage  of  by  a  debtor 
defendant  and  not  by  a  third  person. 
Morgan  v.  Potter,  17  Hun,  408,  citing 
Tyler  Y.WiUis,  82  Barb.  827;  Under- 
icood  V.  Sutcliffe,  10  Hun,  453. 

•  In  Wilson  v.  Welch,  157  Mass.  77. 
the  court  say:  "The  fact  that  the 
complainant  (receiver)  has  not  given 
a  bond  is  not  a  defense  to  this  suit. 
Any  person  interested  can  apply  to 
the  court  to  have  this  done  if  thought 
necessary;  but  it  is  not  contended 
that  the  decree  appointing  him  re- 
ceiver was  on  condition  that  he  should 
first  give  a  bond  or  that  it  required 
him  to  give  a  bond."  In  the  absence 
of  direct  evidence  it  is  reasonable  to 
assume  that  the  court  on  entering  an 
order  authorizing  suit  by  the  receiver 
ascertained  that  the  plaintiff  had  duly 
qualified  as  receiver.  Begewisch  v.  Sil- 
wr,  140  N.Y.  414. 
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approved  by  the  court,  or  by  the  clerk  of  the  court,  where  tbe 
latter  is  permissible,  and  it  is  so  ordered/ 

The  order  should  provide  for  the  amount  of  the  bond,  taking 
into  consideration  the  value  of  the  property  to  be  placed  in  the 
receiver's  custody  and  control,  and  the  nature  and  character  of 
the  trust  imposed  upon  him.  The  bond  is  at  all  times  subject  to 
the  order  and  direction  of  the  court,  and  if  by  death  of  a  surety, 
or  insolvency,  or  other  good  cause,  the  bond  is  not  complete  or 
the  security  ample  the  court  may,  on  proper  application,  order  a 
new  bond  to  be  given,  or  new  surety  taken." 

(c)  The  sureties  must  be  persons  competent  to  bind  them- 
selves, and  be  financially  responsible  for  the  amount  of  the  re- 
quired bond.  The  approval  of  the  sureties  being  in  the  discretion 
of  the  court,  and  the  object  sought  being  the  financial  responsi- 
bility of  the  persons  tendered,  it  is  not  absolutely  essential  in  this 
country  that  the  sureties  sliall  be  freeholders,"  or  even  residents 
of  the  state  or  district  in  which  the  action  is  pending.*  And  the 
surety  may  be  a  natural  person,  or  a  corporation  organized  as  a 
guaranty  company.  A  surety  may  be  discharged  upon  obtaining 
the  verified  consent  of  the  receiver  and  tlie  remaining  surety, 
stating  that  the  discharge  shall  be  without  prejudice  to  other  par- 


>  It  is  desirable  in  all  cases  that  the 
bond  should  be  presented  for  approval 
and  approved  at  the  earliest  practi- 
cable moment  after  the  entry  of  the 
order.  And  where  by  inadvertance 
the  bond  is  filed  in  an  improper  office 
(Whiteside  v.  Prendergast,  2  Barb.  Ch. 
471)  or  for  any  other  cause  the  bond 
is  not  approved  at  the  time  of  entering 
the  order,  it  may  be  approved  nunc 
pro  tune.  Vaughan  v.  Vattghan,  Dick. 
90.  This  is  a  bond  given  pursuant  to 
an  order  or  Judgment  of  court,  and  Is 
part  of  the  machinery  by  which  it  is 
enabled  to  carry  out  its  Judgment, 
and  is  therefore  one  given  in  pursu- 
ance of  law,  but  is  not  an  official  bond 
in  a  statutory  sense.  Titus  v.  Fair- 
child,  17  Jones  &  S.  211;  Gerauld  v. 
WUson,  81  N.  Y.  578.    A  defect  in 


form  and  not  of  substance  does  not 
invalidate,  it  would  seem.  8ehohari$ 
V.  Pindar,  8  Lans.  8;  Farley  v.  Mo- 
QmneU,  7  Lans.  428;  Wiser  v.  BlacA^, 
1  John.  Ch.  607. 

^AteraU  y.Wade,  Flan.  &  K.  826; 
Shackelford  v.  Shackelford,  82  Gratt 
481. 

*  Under  the  English  practice  sure- 
ties were  required  to  be  within  the 
Jurisdiction  of  the  court,  and  under 
the  Irish  practice  they  were  required 
to  be  owners  of  real  estate.  Cockbum 
y.  Baphael,  2  Sim.  &  Stu.  458. 

*  Taylor  v.  Life  Association  of  Amsr- 
tea,  8  Fed.  Rep.  465;  Colemare  v. 
Norih,  21  W.  R.  48. 42  L.  J.  Ch.  4.  If 
a  surety  dies  insolvent,  a  new  bond 
will  be  required.  AveraU  v.  Wade, 
Flan.  &  E.  341. 
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ties  ae  to  the  past  or  future  liability,  accompatiied  by  the  declara- 
tion that  they,  the  receiver  and  remaining  surety,  will  not  rely  as 
a  dischai^e  on  the  vacating  of  the  recognizance  as  to  one  of  the 
parties,  in  any  proceeding  against  them  ;*  but  the  court  will  not 
vacate  the  receiver's  recognizance  at  the  time  of  his  discharge, 
even  upon  the  consent  of  all  parties.*  Neither  will  sureties  on 
the  bond  be  discharged  upon  their  own  request,*  unless  under- 
hand practice  is  proved  and  the  person  secured  shown  to  be  con- 
nected with  such  practice.*  Where  a  receiver  becomes  insane, 
his  sureties  may  pass  the  accounts,  pay  any  balance  into  court, 
and  thus  be  discharged.* 

(d)  It  is  a  necessary  prerequisite  to  a  suit  on  the  receiver's 
bond  that  tliere  shall  have  been  an  order  of  the  court  upon  the 
receiver  to  render  an  account,  and  a  default  by  him,*  or  a  rule 
upon  him  to  pay  over.  The  court  will  not  permit  a  suit  on  a 
receiver's  bond  merely  upon  a  showing  that  something  is  due, 
but  the  precise  amount  must  be  stated.^    The  statute  of  limita- 


>  OKteffe  V.  Armitrong,  3  Ir.  Ch. 
115;  CaUaghanY.  CaUaghan,  8  Ir.  Eq. 
572. 

^FUzgerald  v.  EtU,  2  Ir.  Eq.  898. 

»  Griffith  V.  Oriffith,  2  Vea.  8r.  400. 

^HamitUm  y.  Brewiter,  2  Moll.  407. 

•  WM  ▼.  Oashel,  11  Ir.  Eq.  658;  liick- 
ardton  v.  Ward,  6  Madd.  266. 

•Atkinson  v.  Smith,  89  N.  C.  72; 
TUu9  v.  Fairehtld,  17  Jones  &  S.  211; 
French  v.  Dauchy,  57  Hun,  100. 

In  the  case  of  Atkinson  v.  Smith, 
ante,  the  court  say :  "  The  regular 
coarse  of  procedure,  according  to  well 
established  practice  in  cases  like  this, 
is  to  proceed  against  the  receiver  in 
the  first  instance,  and  if  he  shall  fail 
in  the  proper  discharge  of  his  duty 
within  the  scope  of  his  bond,  then  to 
obtain  leave  to  sue  upon  his  bond.  It 
may  be  that  in  some  cases  the  surety 
might  by  order  of  court,  and  upon 
reasonable  notice,  be  brought  into  the 
action  in  which  the  receiver  had  been 
appointed  and  proceeded  against  there- 


in. But  this  is  not  the  usual  course 
pursued,  nor  is  it  to  be  encouraged,  if 
indeed  it  could  be  sustained  in  any 
case.  Bank  of  Washington  v.  Credit-' 
ors,  86  N.  C.  828;  Qerould  v.  Wilson, 
81  N.  Y.  578;  StaU  v.  Gibson,  21  Ark. 
140;  People  v.  Murdock,  50  111.  App. 
811. 

^Ludgater  v.  OhanneU,  15  Sim.  479, 
8  Macn.  &  G.  175.  Here  the  rule  is 
criticised,  and  decided  that  where  the 
receiver  has  absconded  and  it  there- 
fore becomes  impracticable  to  ascer- 
tain what  is  due  from  him,  suit  may 
be  maintained  against  the  sureties. 
Daniel's  Gh.  vol.  2.  p.  1757  (4th  Am. 
ed.).  And  where  an  attachment  has 
been  issued  against  a  receiver  and  he 
conceals  himself  so  that  service  can- 
not be  had  upon  him,  service  of  the 
order  to  put  his  recognizance  in  suit 
may  be  had  upon  his  solicitor  wiih 
whom  he  is  in  communication.  0*Far» 
reU  V.  McCan,  7  Ir.  Eq.  68. 
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tions  is  not  pleadable  to  a  sci/re  facias  upon  a  receiver's  bond/  by 
reason  of  the  trust  relationship  which  the  receiver  occupies. 

(e)  The  principal  being  held  to  a  strict  accountability  to  the 
court,  it  follows  that  his  sureties  are  also  liable  atrictusimi  juris. 
The  scope  of  their  liability,  in  general,  is  determined  by  the 
terms  and  conditions  of  the  bond  or  recognizance,  and  as  a  rule 
the  liability  is  enforced  by  a  common  law  action  on  such  bond."* 
The  extent  of  the  liability  may  be  determined  in  the  proceeding 
in  which  the  receiver  is  appointed,  upon  notice  to  the  sureties 
and  an  opportunity  for  them  to  be  heard ;'  they  are  not,  how- 
ever, l)ound  by  the  action  of  the  court  in  fixing  the  liability  and 
the  amount  thereof,  when  not  made  parties  to  the  proceeding, 
and  have  therefore  not  been  heard.*  The  sureties  are  liable  (1) 
for  all  money  coming  into  the  hands  of  the  receiver  at  the  time 


^Reg.  V.  Bayly,  4  Ir.  Eq.  142;  filwh 
gram  v.  Tuck,  L.  R.  18  Ch.  Dlv.  296. 
The  rule  barring  tbe  application  of 
the  statute  of  limitations  is  based  upon 
two  grounds  :  (1)  tbe  debt  is  held  to 
be  a  record,  and  (2)  is  due  on  a  trust. 
"It  is  important,"  says  Eay,  J.«  in 
Seagram  v.  Tuck,  "to  hold  the  posi- 
tion of  a  receiver  to  be  one  in  which 
liability  to  account  would  not  easily 
be  barred,  and  so  lor g  as  he  was  liv- 
ing he  must  be  held  to  have  been  a 
trustee  of  tbe  money.  Whether  the 
debt  is  held  to  be  of  record  or  to  be 
one  on  a  trust,  either  would  be  an 
answer  to  the  defense  of  the  Statute 
of  Limitations." 

« Thurman  v.  Morgan,  79  Va.  867; 
Weems  v.  Lathrop,  42  Tex.  207;  Atkin- 
son V.  Smith,  89  N.  C.  72;  Bank  of 
WatSdngUm'^.  OreditorB,  86 N.  C.  323; 
StaU  V.  QibKon,  21  Ark.  140;  Ludgater 
V.  ChanneU,  8  Macn.  &  O.  175. 

In  Atkinson  v.  Smith,  ante,  the  court 
say:  "The  well  settled  practice  in 
cases  like  this  is  to  proceed  against  the 
receiver  in  the  first  instance,  and  if  he 
shall  fail  in  tbe  proper  discharge  of 
his  duty  within  the  scope  of  his  bond, 


then  to  obtain   leave  to  sue  on  the 
bond." 

*BaU  V.  Chancellor,  47  N.  J.  L.  125; 
Com.  V.  Oould,  118  Mass.  800;  Nulton 
V.  Isaacs,  80  Gratt.  726.  The  sureties 
not  being  officers  of  court  are  not  sub- 
ject to  the  orders  of  the  court  respect- 
ing the  default  of  the  receiver  and  tbe 
payment  thereof,  unless  they  have  ob- 
tained possession  of  the  trust  fund. 
Setdenhach  v.  DenklespeU,  11  Lea,  297. 

And  see  Atkinson  v.  Smith,  89  N.  C.  * 
72;  Bank  of  Washington  v.  Creditors, 
86  N.  C.  323. 

*  Thomson  v.  MacOregor,  81  N.  Y. 
592.  It  may  be  possible,  however,  for 
the  sureties  to  make  themselves  liable 
by  the  terms  of  the  bond,  as  where 
there  is  a  special  covenant  in  the  bond 
making  an  adjudication  against  the 
principal  binding  on  the  surety.  Ihug- 
lossy. Hov>land,2i Wend, ^l  Thomas 
▼.  EubbeU,  15  N.  Y.  407;  Thayer  v. 
Clark,  4  Abb.  App.  Dec.  891 ;  Rapelye 
V.  Prince,  4  Hill,  119;  Baggott  v.  Bwil 
ger,  2  Duer,  160;  Smart  v.  Flood,  49 
L.  T.  467;  limited  only  by  the  amount 
of  the  bonds.  Graham  v.  Noakes  [1895] 
1  Ch.  66,  64  L.  J.  Ch.  98. 
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of  his  giving  bond  and  what  he  receives  thereafter,  but  not  for 
acts  of  the  principal  pripr  to  the  giving  of  the  bond  unless  the 
terms  of  the  bond  make  them  so.*  This  liability  continues 
though  the  order  appointing  a  receiver  is  subsequently  annuled 
on  appeal,'  or  the  suit  discontinued.*  (2)  They  are  also  liable  for 
money  which  the  receiver  had  borrowed  from  the  debtor  prior 
to  his  appointment,  and  failed,  as  receiver,  to  account  for;  and 
(3)  for  interest  on  a  balance  due  from  the  receiver,  unless  there 
has  been  great  delay  in  passing  the  receiver's  accounts  ;*  (4)  and 
for  costs  of  proceedings  taken  to  enforce  payment  of  a  balance 
due  from  the  receiver.' 


'  Thomson  v.  MaeOreffOTy  81  N.  Y. 
69d  (reversing  18  Jones  <&  S.  197): 
Bis$6U  ▼.  Saxton,  66  N.  Y.  60;  United 
^atea  ▼.  Giles,  18  U.  S.  9  Cranch,  212, 
8  L.  ed.  708;  Farrar  v.  United  States, 
80  U.  B.  5  Pet.  878,  8  L.  ed.  159. 

*  Maeready  y.  Schsjiek,  41  La.  Ann. 
456. 

^  State  ▼.  Qibion,  21  Ark.  140. 


*Com.  y.  Gould,  118  Mass.  800. 

*  Dawson  y.  Baynes,  2  Russ.  Oh. 
466. 

*Be  Lackey,  1  Phill.  Ch.  608,  14  L. 
J.  Oh.  N.  8.  164;  MaunseU  v.  Egan,  S 
It.  Eq.  872;  Contra  Walters  y.  Walters, 
11  Ir.  Eq.  885.  See  also  Mann  y.  Sten- 
neU,  8  Beay.  189. 
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{(24.  Generally. 
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(5)  American  rule. 
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express  or  implied. 
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(e)  Powers  remain  during  continu- 
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(a)  When  to  cany  on  business. 

(b)  To  complete  road,  etc. 
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(a)  Must  have  specific  power. 

(b)  Cannot  loan  to  himself  or  to 

his  firm. 

(c)  Conversion  by  firm. 

(d)  When  liable  for  interest. 

§  28.  Power  to  compromise  debts. 

(a)  May  do  so  under  direction  of 

court. 
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(c)  No   power   where   defendant 

has     fraudulently     trans- 
ferred. 

(d)  No  authority  to  commute  debts. 

(e)  No  authority  to  accept  stock 

when. 
§  29.  Power  to  employ  counsel. 


(a)  Must  have  general  or  special 
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(b)  Who  employed. 

(i)  Not  counsel  of  either  party, 
(f)  Third  parties   no   voice  in 
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{S)  Complainant's  counsel  when 

proper. 
U)  When     plaintifP*B     counsel 
cease  to  be  such. 
%  80.  Power  to  sue. 

(a)  All  suits  under  direction   of 

court. 
G>)  RighU  of  action  available  to 
debtor  are  to  him,  etc. 

(c)  Leave  of  court  necessary. 

(d)  Necessary  allegations. 

(e)  Power    to    avoid    what    con- 

tracts. 
§81.  Power  to  make  repairs. 

(a)  Without  order  power  limited. 
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(c)  Sale   not  subject  to  collateral 

attack. 
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<a)  Oenerally    such     power    not  §  87.  Power  over  property  in  forei^^ 
granted.  jurisdiction. 

(1)  It  would  be  a  payment.  (a)  English  rule, 

(f )  Receiver  agent  of  court  and  (b)  American  rule. 

not  of  owner.  §  88.  Power  to  impeach  fraudulent 
(S)  Would  be  a  preference  as  to  acts  of  debtor. 

creditors.  §  89.  Power  to  collect  unpaid  stock 
(b)  May  complete  under  order  of  subscriptions. 

court.  §  40.  Power  to  issue  certificates. 

§  86.  Power  to  lease.  §  41.  Power  to  appeal. 

(a)  When  he  may  do  so.  §  42.  Miscellaneous  powers. 

(b)  Power  to  cancel  lease  when. 

§24.  Oenerally. 

The  powers  of  a  receiver  are  derived  from  two  sources,  and 
are  to  be  determined  from  the  nature  of  the  proceeding  and  the 
duties  imposed  upon  him,  by  virtue  of  his  oflSce.  As  we  have 
seen,  the  appointment  of  a  receiver  is  the  exercise  of  a  purely 
provisional  remedy  by  a  court  of  chancery.  The  courts  of  chan- 
cery, both  in  this  country  and  in  England,  by  a  long  line  of 
decisions  reaching  back  for  more  than  two  centuries,  have  marked 
out  the  jurisdiction  exercised  by  courts  in  this  respect  and  defined, 
with  tolerable  accuracy,  the  cases  in  which  this  extraordinary 
power  is  exercised.'  So  that  as  a  primary  source  of  power 
we  are  to  look  to  rules  of  practice  as  established  by  courts  of 
equity  in  the  appointment  of  receivers.  In  some  states  and 
countries  where  no  chancery  courts  exist  as  distinctive  courts  of 
general  jurisdiction,  the  common  law  courts  of  general  jurisdic- 
tion are  vested  with  chancery  powers  and  administer  this  branch 
of  equity  jurisprudence,  but  are  still  guided  by  the  general  prin- 
ciples established  by  the  courts  of  chancery.  With  the  introduc- 
tion of  the  code  practice  in  most  of  the  states  of  this  country,  and 
tlie  modifications  of  the  common  law  practice,  by  statutory  enact- 
ments in  other  states  and  countries  the  jurisdictions  of  courts  in 
the  appointment  of  receivers  has  been  somewhat  enlarged,  as  well 
as  the  scope  and  powers  of  receivers,  in  some  particulars,  but  the 
general  scope  of  the  law  of  receivership,  practice  and  powers  of 
receivers  remains  comparatively  unaffected  by  the  code  enact- 
ments. In  many  of  the  states,  however,  are  found  special 
statutes  relating  to  insolvency,  corporations  and  kindred  matters 

«  Corey  v.  Long,  12  Abb.  Pr.  N.  8.  427. 
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wherein  are  special  provisions  relating  to  the  appointment  of 
statutory  receivers,  their  functions,  powers,  duties,  and  official 
relations,  which  are  sm  generis^  and  are  treated  of  herein  under  a 
special  chapter.  Of  such  character  are  the  Companies  Act,  and 
various  winding-up  acts  of  England,  principally  relating  to  cor- 
porations, in  which  the  ministerial  officer  charged  with  specific 
duties  analogous  to  those  of  receivers,  and  designated  as  liquida- 
tors, are  appointed,  sometimes  by  the  corporations,  and  sometimes 
by  the  courts. 

§  25.  Source  of  power ;  incidents. 

(a)   POWEBS   SHOULD   BB   EMBRACED  IK   ORDEB. 

Owing  to  the  nature  of  the  proceeding,  and  the  objects  sought 
to  be  accomplished  by  the  receivership,  and  to  the  fact  that  the 
appointment  of  a  receiver  rests,  in  all  cases,  in  the  sound  judicial 
discretion  of  the  court,  the  receiver's  powers  and  duties  should  be 
embodied  in  the  order  of  appointment.'     The  order  of  appoint- 


>  Grant  v.  Davenport,  18  Iowa,  179; 
Datis  v.  Gray,  83  U.  S.  208.  21  L.  ed. 
447;  Hooper  y.  Winston,  24  III.  853. 
In  this  case  it  was  contended  that  the 
powers  of  the  receiver  were  enlarged 
and  extended  by  stipulation  of  the 
parties,  and  that  by  reason  thereof  he 
was  vested  with  larger  discretionary 
powers  than  ordinarily  attach  to  a 
receivership.  But  the  court  say: 
"  We  do  not  deny  that  he  had  some 
discretion  in  this  matter,  but  it  was 
Tery  limited.  We  hold,  being  an 
officer  of  court,  he  should  have  ap- 
plied to  the  court  for  leave  to  make 
these  expenditures,  and  he  is  answer- 
able to  the  court  for  the  exercise  of 
all  his  powers."  In  Benneson  v.  BUI, 
62  111.  408;  Teager  v.  Wallace,  44  Pa. 
296;  People  v.  8t,  Nicholas  Bank,  76 
Hun,  522;  Verplanck  v.  Mercantile 
Ins,  Co,  2  Paige,  438,  452;  Be  Colvin, 
8  Md  Cb.  278.  Bee  discussion  of  the 
powers  of  temporary  and  permanent 
receivers  in  Herring  v.  New  York,  L. 
E.  &  W,  B,  Co,  105  N.  Y.  840.    The 


original  order  may  be  enlarged  from 
time  to  time  as  the  exigencies  of  the 
case  may  require.  "Since  the  re- 
ceiver is  an  otHcer,  or,  as  be  is  some- 
times called,  '  the  hand '  of  the  court, 
it  would  be  singular  if  he  could  not, 
at  any  time,  go  to  it  with  his  com- 
plaint, or  for  instructions  in  regard 
to  any  matter  touching  the  fund 
placed  in  his  custody."  People,  Atty. 
Oen.,  V.  Security  L,  Ins,  A  Annuity 
Co,  79  N.  T.-270;  CurtU  v.  LeaviU,  1 
Abb.  Pr.  274.  As  to  what  is  em- 
braced in  the  scope  of  the  order  see 
Benneson  v.  BiU,  supra;  American 
Const.  Co,  V.  Jacksonmlle,  T,  db  K. 
W,  R  Co.  62  Fed.  Rep.  937.  While 
it  is  true  that  the  receiver  is  an  officer 
of  the  court,  yet  that  fact  does  not 
confer  upon  him  any  special  privi- 
leges so  far  as  rights  of  action  are 
concerned  over  other  persons  bringing 
suit.  Neto  Brunswick  State  Bank  v. 
First  Nat.  Bank,  34  N.  J.  Eq.  450. 
Such  a  receiver  has  only  the  power 
and  authority  given  him  in  his  orders. 
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ment  should  point  out  distinctly  the  general  scope  of  the  re- 
ceiver's powers  and  duties  so  that,  at  least  in  a  general  sense,  he 
will  be  enabled  to  understand  the  official  duties  imposed  upon 
him,  and  for  the  faithful  discharge  of  which  he  is  to  become 
responsible.  (1)  By  the  earlier  English  practice  the  receiver  was 
supposed  to  occupy  a  position  of  such  extreme  indifference  as 
between  the  parties  that  all  applications  to  the  court  for  directions 
to  the  receiver  were  to  be  made  by  the  proper  parties  to  the  suit, 
and  the  receiver  was  not  permitted  to  apply  to  the  court  for 
directions  until  he  haki  first  made  request  of  the  plaintiff  or 
defendant  to  make  the  desired  application  and  have  been  refused 
by  him.*  (2)  This  rule  of  practice,  however,  has  no  force  in  thig 
country,  and  owing  to  the  fact  that  the  receiver  is  the  instrument 
or  hand  of  the  court,  he  is  privileged,  and  it  is  his  duty,  to  apply 
to  the  court  at  any  and.  all  times  for  instructions  and  directions 
as  to  his  powers  and  duties.' 

(b)  Pbaotiob  of  the  ooubt. 

A  second  source  of  power  of  ordinary  receivers  is  to  be  found 
in  the  course  and  practice  of  the  courts  relative  to  receiverships. 
The  courts  exercising  chancery  jurisdiction  have  established  by 
long  usage  and  experience  certain  well  defined  rules  relating  to 
the  powers  of  receivers,  and  it  is  to  these  rules  so  established  that 
we  must  usually  go  to  determine  the  scope  of  authority  of  the 
ordinary  receiver.* 


Cffiauiauqw  County  Bank  v.  WhUe,  6 
Barb.  689;  JS^imbUo  L.  Im,  Co.  y. 
angert,  186  Dl.  150,  12  L.  R.  A.  828. 
Whether  the  order  be  comprehen- 
ttve  in  regard  to  the  power  given  the 
receiver,  or  his  power  be  given  from 
time  to  time,  as  occasion  requires,  the 
court  is  in  fact  the  real  custodian  of 
the  property,  and  the  acts  of  the  re- 
ceiver are  acts  of  the  court  designed 
to  preserve  the  property  for  the 
benefit  of  the  parties  subsequently 
shown  to  be  entitled  to  it.  Devendorf 
V.  Diekinion,  21  How.  Pr.  276. 


>  Parker  v.  Dunn,  8  Beav.  497;  Se 
Doolan,  2  Connor  &  L.  282;  Clark  v. 
Fuhor,  Sausse  &  8c.  684;  O'Connor 
V.  MdUme,  1  Ir.  Eq.  20;  Wrixwn  v. 
Viee,  5  Ir.  Eq.  276;  Biehards  v.  Ooold, 
7  Ir.  Eq.  209. 

•  Curtis  V.  Leavitt,  1  Abb.  Pr.  274. 

•  Verplanek  v.  Mercantile  Ins,  Co.  2 
Paige,  488;  Hooper  v.  Winston,  24  111. 
858;  Chautauque  County  Bank  v. 
WMU,  6  Barb.  589;  Booth  v.  Clark,  58 
U.  S.  17  How.  222,  15  L,  ed.  164; 
Bepublic  L,  Ins.  Co.  v.  Swigert,  IH^ 
111.  150,  12  L.  R  A.  628. 
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(c)  Powers  of  statutory  regeiybrs,  express  or  implied. 

Statutory  receivers,  or  those  appointed  pursuant  to  the  require- 
ments of  statute,  as  will  be  seen  elsewhere,  derive  their  general 
powers  wholly  from  the  statute  under  which  they  are  appointed, 
and  have  no  powers  except  those  conferred  by  it,  either  by  ex- 
press terms  or  such  as  can  be  fairly  implied  from  the  general  scope 
of  the  statute,  or  as  an  incident  to  an  express  power  given.*  The 
power  thus  conferred  is  deemed  delegated  and  requires  careful 
consideration  by  the  court  in  its  exercise.* 

(d)  Power  being  limited  is  notice  to  all. 

A  receiver  by  virtue  of  his  office  is  possessed  of  limited  powers 
and  all  persons  dealing  with  him  must  take  notice  of  such  limita- 
tions, and  contract  with  him  with  such  knowledge."  This  princi- 
ple is  not  peculiar  to  the  law  of  receivership  but  applies  to  judicial 
sales  made  by  ministerial  officers  generally.  As  in  dealing  with 
a  special  agent  every  one  must  know  that  the  scope  of  the  receiv- 
er's powers  is  limited  and  special,  and  his  acts  at  all  times  subject 
to  modification  or  annulment. 

(e)  Powers  remain  during  continuance  of  suit. 

Unless  sooner  discharged  his  powers  remain  during  the  contin- 
uance of  the  litigation,  and,  as  a  rule,  are  not  suspended  during 
appeal,*  though  there  are  exceptions  elsewhere  noticed. 


'  Runyon  v.  Farmers  A  if.  Bank^  4 
N.  J.  Eq.  480;  Atty.  Gen.  v.  Life  d 
F.  Im.  Co.  4  Paige,  224.  See  Knott 
V.  Morris  Canal  db  Bkg.  Co.  4  N.  J. 
Eq.  423;  Verplanek  v.  Mercantile  Ins. 
Co.  2  Paige,  462;  AUy.Qen.  y.  Atlan- 
tic Mut.  L.  Ins.  Co.  77  N.  Y.  836. 

A  receiver  appointed  by  a  Federal 
court  must  manage  and  operate  the 
property  in  accordance  with  the  state 
where  the  property  is  situated.  Act 
of  Congress,  March  8, 1887,  §  2.  The 
power  conferred  on  statutory  receiv- 
ers may  not  always  be  express  but 
may  be  inferred  from  the  general 
scope  of  the  statute,  as  where  author- 
ity is  given  to  hear  and  determine  the 
validity  of  claims,  this  embraces  im- 
plied power  to  administer  oaths  to 


witnesses.  Bunyon  v.  Farmers  d  M. 
Bank,  4  N.  J.  Eq.  480. 

« Oakley  v.  Paterson  Bank,  2  N.  J. 
Eq.  173;  Davis  v.  United  States  Elec. 
P.  d  L.  Go.  77  Md.  35;  Bangs  v.  Mcin- 
tosh, 23  Barb.  591. 

*  Tripp  V.  Boardman,  49  Iowa,  410; 
Barrow  v.  MuUin,  21  Minn.  874;  Le- 
high Goal  d  Nav,  Co.  v.  Central  B.  Co. 
85  N.  J.  Eq.  426. 

*Brien  v.  Paul,  8  Tenn.  Ch.  857. 
Although  the  appeal  may  suspend  or 
vacate  the  final  decree.  Merrill  v. 
Elam,  2  Tenn.  Ch.  518;  Stafford  v. 
Union  Bank,  57  U.  8. 16  How.  140, 14 
L.  ed.  878;  Swing  v.  Totonsend,  24 
Ohio  St.  1;  Sehenek  v.  Peay,  1  Dill. 
270;  Be  Beat  Estate  Associates,  58  CaL 
356. 
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(f)  Ibreoulak  appointment,  confirmed  how. 

The  appointment  of  b^  receiver  regularly  and  legally  made  at 
final  judgment  or  decree  vests  in  him  all  the  powers  and  duties 
usually  pertaining  to  his  office,  though  a  previous  irregular  and 
illegal  appointment  has  been  made,  during  the  pendency  of  the 
action.*  The  final  action  of  the  court  becomes  retrospective  so 
far  as  his  acts  as  receiver  are  concerned.  Nor  can  his  powers  and 
acts  be  questioned  in  a  collateral  proceeding,'  except  in  a  case 
where  the  court  is  without  jurisdiction  in  making  the  appoint- 
ment." 

§  26.  Power  to  borrow  money. 

(a)  Where  the  order  of  the  court  gives  to  the  receiver  authority 
to  continue  in  the  possession  and  management  of  the  property,  he 
may  in  good  faith  borrow  the  necessary  money  for  the  successful 
and  proper  management  of  such  property,  and  the  claim  of  the 
lender  will  be  superior  to  that  of  bondholders.*   (b)  And  in  case  of 


^Be  Sttmehridge,  87  N.  Y.  S.  R.  617, 
Affirmed  without  opinion  in  128  N. 
T.  618;  Ruuell  ▼.  EaiA  Anglian  R,  Co, 
3  MacN.  &  G.  104;  American  Bank  v. 
Cooper,  54  Me.  488;  Ames  v.  Birken- 
head Docks  Trustees,  20  Beav.  882; 
Cook  Y.  CittxeTi^  Nat,  Bank,  78  Ind. 
266;  People,  Davis,  v.  Sturtevant,  9  N. 
Y.  268;  Albany  City  Bank  v.  ScJier- 
merhom,  9  Paige,  872;  Richards  v. 
People,  81  111.  551;  LuU  v.  Orimont, 
17  111.  App.  808. 

'BdringUm  v.  PridTuim,  66  Tex. 
612;  Wood  ▼.  mythe,  46  Wis.  660; 
Keokuk  N.  L,  Packet  Co.  ▼.  David- 
son,  18  Mo.  App.  561;  Dean  v.  Thatch- 
ar,  82  N.  J.  L.  470;  Mercantile 
Trust  Co.  V.  Pittauurg  AW.  R  Co.  29 
Fed.  Rep.  782;  Ward  ▼.  FarweU,  97 
Dl.  698;  Whittlesey  ▼.  Frantz,  74  N.  Y. 
466;  Richards  ▼.  People,  81  111.  661; 
Commercial  Nat,  Bank  v.  Burch,  141 
IlL  519;  Stanley  ▼.  National  Union 
Bank,  116  N.  Y.  122;  First  Nat.  Bank 
T.  United  States  BneausHc  Tile  Co.  106 
Ind.  227;  Presdey  T.Lamb,  106  Ind. 
171;   BotUdn  v.  Merit,  102  Ind.  298; 


OreenawaU  ▼.  Wilson,  62  Kan.  109; 
Neeves  v.  Boos,  86  Wis.  818;  T/umpson 
V.  BoUaday,  16  Or.  84;  Radebaugh  v. 
Tacoma  P.  R.  Co,  8  Wash.  570;  Elder- 
kin  V.  Peterson,  8  Wash.  674. 

^Texas  &  P.  R,  Co,  v.  Oay,  86  Tex. 
671,  25  L.  R.  A.  52;  St,  Louis  A  S. 
Coal  A  Min.  Co.  v.  Sandoval  Coal  d> 
Min,  Co.  Ill  111.  82. 

*i5p  parte  Carolina  Nat.  Bank,  18  S. 
0.  289;  Be  Fifty  four  First  Mortgage 
Bonds,  15  8.  C.  804;  Ex  parte  Benson, 
18  S.  C.  88;  Barton  v.  Barbour,  104 
U.  8.  126,  26  L.  ed.  672;  Cowdry  v. 
Qalreston,  H,  AH.  R.  Co.  1  Woods,  881. 
In  this  case  the  court  say :  "All  outlays 
made  by  the  receivers  in  good  faith  in 
the  ordinary  course  with  a  view  to  ad- 
▼ance  and  promote  the  business  of  the 
road  and  to  render  it  profitable  and 
successful  are  fairly  within  the  line  of 
discretion  which  is  necessarily  allowed 
to  a  receiver  entrusted  with  the  man- 
agement of  a  railroad  in  his  hands." 

Greenwood  v.  Algesiras  R.  Co.  [1894] 
2  Ch.  205,  68  L.  J.  Ch.  670.  This  case 
is  based  upon  the  fact  that  there  most 
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the  foreclosure  of  a  mortgage  or  trust  deed  on  a  railroad,  where 
it  is  necessary  to  preserve  the  road  as  a  going  concern,  the  court 
may  properly  order  the  receiver  to  complete  some  inconsiderable 
portions  of  the  road,  and  put  the  road  in  condition  for  the  trans- 
action of  business,  and  borrow  money  for  that  purpose,  and  make 
the  certificates  a  lien  superior  to  that  of  the  first  mortgage.'    The 


be  an  emergency,  and  that  the  bor- 
rowing of  the  money  is  essential  to  the 
preservation  of  the  property.  In  Bank 
of  Montreal  ▼.  Chicago.O.  AW.  B,  Co, 
48  Iowa,  518,  a  recelTer  was  author- 
ized to  issae  certificates  "for  money 
borrowed,  materials  furnished,  labor 
performed,  or  on  account  of  conifacts 
made  by  him  for  the  construction  or 
completion  of  said  road  or  any  part 
thereof,"  and  such  certificates  so  is- 
sued were  made  a  first  lien  on  the  road. 
It  was  held  that  certificates  Issued 
prior  to  the  furnishing  of  the  material 
or  performance  of  the  labor  were  yoid. 
The  furnishing  of  the  material  and 
the  performance  of  the  work  were  pre- 
requisites to  the  issuing  of  certificates. 
See  generally  chapter  on  Receivers' 
Oertiflcates.  This  power  should  be 
exercised  with  the  acquiescence  of 
all  parties  concerned,  if  possible, 
WaUace  v.  LoomM,  07  U.  B.  146,  160, 
24  L.  ed.  896,  901,  and  with  caution. 
For  a  full  discussion  of  the  power  in 
its  many  phases,  see,  Oredit  Co,  v.  Ar- 
kansaa  C  B.  Co.  16  Fed.  Rep.  46 ;  Taplor 
▼.  Philadelphia  A  B.  B.  Co.  7  Fed.  Rep. 
877;  Kennedy  v.  SI.  Paul  dt  P.  B.  Co. 
2  Dill.  448;  Union  Trust  Co.  y.  lUi- 
noi»  Midland  R  Co.  117  U.  8.  484,  29 
L.  ed.  968;  Millenberger  y,  Logansport, 
a  A  B.  W.  B.  Co.  106  U.  S.  285, 27  L. 
ed.  117;  Jerome  v.  McCarter,  94  U.  8. 
784,  24  L.  ed.  187;  Cowdry  v.  Qahe^ 
ton,  H.  A  H.  B.  Co.  1  Woods,  881; 
Stanton  ▼.  Alabama  A  C.  B.  Co.  2 
Woods,  606;  Meyer  y.  Johnston,  58  Ala. 
287;  Vermont  A  C.  B.  Co.  ▼.  Vermont 
a  B.  Go.  46  Vt.  792,  60  Vt.  600;  Hoover 
Y.  Montclair  A  G.  L.  B.  Co.  29  N.  J. 


£q.  4;  Bank  of  Montreal  v.  Chicago, 
O.AW.B.O0.4&  Iowa,  618. 

As  to  power  to  mortgage  see  Bur- 
Taught  ▼.  Gaither,  66  Md.  171. 

And  power  to  iuYest,  see  UOea  Ins. 
Co.  Y.  Lynef^,  11  Paige,  620;  but  see 
Atiy.  Gen,  y.  North  American  L.  Ins. 
Co.  89  N.  Y.  84. 

In  the  case  of  Meyor  v.  Johnston, 
supra,  the  power  of  the  recelYcr  to  bor- 
row money  is  elaborately  discussed 
after  an  exhaustiYe  argument  by  coun- 
sel, and  thereasons  both  for  and  against 
the  exercise  of  this  power  are  clearly 
stated  (p.  846). 

Where  a  receiver  borrowed  money 
and  used  the  same  to  discharge  a  valid 
lien  on  the  property  in  his  care  and 
custody  and  acted  in  good  faith,  it  was 
held  proper  to  allow  him  credit  there- 
for,   ffeffron  y.  Bice,  149  lU.  216. 

The  power  to  incur  expense  does 
not  extend  beyond  what  is  absolutely 
essential  to  the  preservation  and  use 
of  the  property.  Cowdrey  v.  Gaivee- 
ton,  K  A  H,R  Oo.^  U.  8.  862,  28 
L.  ed.  951. 

^Stanton  v.  Alabama  A  0.  B,  Co.  2 
Woods,  606. 

Whether  the  court  has  authority  to 
permit  receivers  of  a  railroad  to  bor- 
row money  to  buy  rolling-stock  where 
there  is  income  from  which  the  rolling- 
stock  might  be  bought,  has  been 
doubted;  but  where  the  receivership  is 
nearly  at  an  end,  it  Is  inexpedient  to 
make  such  an  order.  220  Philadelphia 
A  B.  B.  Co.  14  Phila.  601. 

See  further  upon  this  subject  title 
Railway's  and  Receiver's  Certificates. 
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floarce  of  this  power  is  to  be  f  onnd  in  the  inherent  right  of  the  court 
to  preserve  the  receivership  property  from  waste,  damage  or  loss. 
And  in  case  of  public  corporations  the  public  have  interests  that 
are  to  be  protected.  The  power  to  borrow  money  in  all  cases 
presupposes  authority  from  the  court  given  for  that  purpose, 
based  on  specific  application  either  by  the  receiver  or  plaintiff ; 
and  the  exercise  of  the  power  is  with  great  caution. 

The  power  to  mortgage  is,  in  principle,  the  same  as  the  power 
to  issue  receiver's  certificates  and  make  them  a  first  lien  upon  the 
property.  There  must  be  the  gravest  necessity  to  justify  an  order 
of  this  kind,  and  more  especially  so  where  the  property  is  not 
charged  with  a  public  trust.' 

§  27.  Power  to  loan  money. 

(a)  The  receiver  being  in  one  sense  a  trustee,  and  in  another  sense 
an  officer  of  court,  in  the  absence  of  specific  authority^  so  to  do 
from  the  court  appointing  him,  has  no  authority  to  loan  the  money 
in  his  hands  as  receiver,  (b)  And  if  he  has  authority  to  loan,  given 
to  him,  he  cannot  loan  to  himself,  or  to  a  firm  of  which  he  is  a 
member.'  But  when  the  receiver's  funds  have  been  loaned  with- 
out authority,  and  a  note  taken  therefor,  such  want  of  authority  in 
the  receiver  is  no  defense  to  an  action  on  the  note.'  (c)  And  when 
the  money  is  loaned  to  a  firm  of  which  the  receiver  is  a  member, 
and  repaid  by  the  firm  to  one  of  its  members,  who  converts  such 
money  to  his  own  use,  the  firm  still  remains  liable  for  the  money 
loaned.^  (d)  Where  the  receiver  has  loaned  his  trust  fund  to  brokers, 
without  authority  of  the  court,  but  in  entire  good  faith,  and  has 
charged  himself  with  the  amount  received  as  interest,  no  part  of 
the  fund  being  lost,  and  no  one  injured,  the  receiver  is  not  liable 
for  interest  beyond  the  amount  received.' 

As  to  the  power  of  the  receiver  to  invest  funds  belonging  to 
the  estate  it  would  seem  to  be  exceedingly  questionable.  It  is,  as 
a  rule,  wholly  foreign  to  the  functions  of  a  receiver  to  do  more 
than  collect  in  the  estate,  preserve  the  same,  and  distribute  as  di- 

^Burroughs  ▼.  Oaither,  66  Md.  171.  *Byan  v.  Marrill.SS  Ky.  852. 

^Bifan  y.  MorriU,  88  Ky.  852;  Darby  *AUy,  O&n,  ▼.  Nortft,  American  L. 

V.  OiUigan,  87  W.  Va.  59;  Heffran  v.  In»,   Co.  89  N.  T.  94  (modifying  26 

Biee,  149  111.  216.  Hun,  294);  Utiea  In$.  €h.  y.  Lynch,  11 

*OorHn  y.Dela  Vergns,  44  N.  J.  L.  Paige.  520. 
70. 
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rected  by  the  court,  and  if  he  loans  out  receivership  funds  even 
temporarily  to  his  friends,  or  others,  it  is  a  breach  of  trust.  He 
may  not  mix  the  funds  with  his  own  and  use  them,  nor  make  & 
profit  out  of  them.* 

§  28.  Power  to  compromise  debts. 

(a)  Where  doubtful  and  disputed  claims  are  presented  for  allow- 
ance against  the  estate  over  which  the  receiver  is  appointed,  the 
receiver,  by  direction  of  the  court,  may  allow  so  much  of  such 
claims  as  he  may  deem  just  and  equitable.'  (b)  And  it  is  proper  for 
the  court  to  give  the  receiver  general  power  to  compromise  with 
debtors  to  the  estate  where  it  appears  to  him  expedient  and  for  the 
interest  of  all  concerned  so  to  do,  such  debtors  being  unable  to  pay 
in  full.*  (c)  But  the  power  to  compromise  a  statutory  liability  is  ex- 
tremely doubtful,  and  where  it  appears  that  the  debtor  has  fraud, 
ulently  transferred  his  property  to  avoid  his  legal  obligations,  or 
to  shield  himself  from  injury  and  exposure  from  litigation,  the 
power  to  compromise  should  be  withheld  from  the  receiver.* 
Where  it  is  sought  to  establish  that  the  receiver's  contract  is  ille- 
gal and  void  as  being  in  violation  of  the  constitution  forbidding 
undue  or  unreasonable  discrimination  in  freights  it  must  distinctly 
appear  wherein  there  is  want  of  authority ;  it  will  not  be  assumed 
that  the  contract  in  question  is  in  violation  of  authority.*  (d)  A  re- 
ceiver has  no  authority  to  commute  a  debt.*  (e)  And  where  a  part- 
ner in  the  absence  of  special  authority,  or  a  special  course  of 


*  Authorities,  note  5,  p.  87. 

«lfo  CroUm  Im.  Co.  8  Barb.  Ch.  643. 
This  power  will  not  be  granted  if  the 
debtor  has  fraudulently  conveyed  his 
property  to  avoid  liability.    Be  Cer 
tain  Stockholders  of  CaUfomia  N(U 
Bank,  53  Fed.  Rep.  88;  Suydam  v 
Bank  of  Neu)  Brunswick,  8  N.  J.  Eq 
276.    See  also  Be  Piatt,  1  Ben.  534 
Kennedy  v.  Gibson,  75  U.  8.  8  Wall 
498,  19  L.  ed.  476;  Henderson  v.  Mey 
ers,  11  Phila.  616;  Wilkinson  y,  Dodd, 
40  N.  J.  Eq.  124.    A  receiver  of  a 
national  bank  may  compromise.    See 
U.  S.  Rev.  Stat.  §  5234. 

^Be  Oroton  Ins.  Go,  8  Barb.  Ch.  642. 
This  power  being  subject  to  great 


abuse  is  exercised  with  caution.  And 
see  Kimball  y.  Lee,  40  N.  J.  Eq.  408; 
Wilkinson  v.  Dodd  (1886)  40  N.  J.  Eq. 
128;  Dodd  v.  Wilkinson,  41  N.  J.  Eq. 
566. 

*Be  Certain  Stockholders  of  GcUifor- 
nia  Nat.  Bank,  58  Fed.  Rep.  88.  Mr. 
Justice  Ross  in  this  case  characterizes 
the  compromise  with  a  stockholder  of 
a  bank  who  has  fraudulently  disposed 
of  his  property  to  avoid  a  legal  liabil- 
ity as  "a  premium  on  fraud,"  and 
contrary  to  fair  dealing  and  good 
faith. 

^Bayles  v.  Kansas  P.  B.  Go,  13  Oolo. 
181. 

^Paxton  V.  SleeUe,  86  Va.  811. 
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dealing,  has  no  power  to  accept  shares  in  a  company  even  though 
fully  paid  up  in  satisfaction  of  a  debt  due  the  firm,  the  court  has 
no  jurisdiction  in  winding  up  the  partnership  to  confer  on  a  re- 
ceiver greater  power  than  a  partner  would  have  had  in  this 
respect.* 

§  29.  Power  to  employ  connsel. 

(a)  Must  have  GENEiBtAL  or  special  power. 

The  receiver,  occupying  as  he  does  in  many  cases,  an  important 
position  of  trust,  and  often  attended  with  difficult  questions  of 
doubt  as  to  the  most  judicious  and  proper  course  to  pursue,  and 
where  the  attitude  of  the  parties  is  often  hostile  towards  each 
other,  it  would  seem  to  be  not  only  the  receiver's  right  but  his 
duty  to  employ  counsel  to  advise  him  as  to  the  management  of 
the  property  placed  in  his  hands  and  as  to  his  duties  in  the  prem- 
ises.* It  is  true  that  he  is  an  officer  of  the  court  and  has  an  un- 
doubted right  to  apply  to  the  court  for  direction,  but  the  duties 
of  the  court  to  the  public,  and  other  litigants,  are  such  that  the 
guidance  of  the  court  in  many  of  the  important  details  of  compli- 
cated receiverships  is  not  to  be  expected  and  would  be  an  impos- 
sibility. And  wliile  the  receiver,  without  an  order  of  court  bo 
authorizing  him,  may  be  justified  in  employing  counsel,  particu- 


^Niemann  v.  Niemann,  L.  R.  43  Ch. 

DiY.  108. 

Where  the  statute  provides  that 
the  receiver  "upon  the  order  of  a  court 
of  record  of  competent  jurisdiction 
may  seU  or  compound  all  bad  or 
doubtful  debts,"  and  where  it  is  shown 
by  the  evidence  that  the  claims  uncol- 
lected seem  to  be  valid  and  enforceable 
to  a  far  greater  amount  than  those 
against  the  bank,  the  court  will  not 
authorize  the  receiver  to  compromise 
all  claims  for  and  against  the  bank  by 
surrendering  all  its  remaining  assets  in 
consideration  of  sufficient  money  to 
make  a  certain  dividend,  and  particu- 
larly where  the  cash  on  hand  is  suffi- 
cient to  make  the  same  dividend. 
Such  a  compromise  would  be  a 
sumnder  of  the  rights  of  the  bank  to 


a  large  and  unjustifiable  extent.  Be 
First  Nat,  Bank  of  St.  Albans,  49  Fed. 
Rep.  120. 

^Hubbard  v.  Camperdown  JiiUs,  25 
S.  C.  496;  Walsh  v.  Raymond,  58 
Conn.  251;  LotUmer  v.  Lord,  4  E.  D. 
Smith,  183;  Corey  y.  Long,  12  Abb.  Pr. 
N.  S.  427  (443).  Where  the  interests  of 
the  parties  are  antagonistic  it  is  inez- 
pedieot,  as  a  rule,  to  employ  the 
counsel  of  either.  Adams  v.  Woods, 
8  Cal.  806;  Elair  v  8t.  Louis,  H,  ^  K. 
R.  Co.  20  Fed.  Rep.  848;  ReAinsley,  1 
Edw.  Gb.  576;  Ray  v.  Macomb,  2  Edw. 
Ch.  165;  Ryckman  v.  Parkins,  5  Paige, 
543.  But  see  Warren  v.  Sprague,  11 
Paige,  200;  Smith  v.  New  York  ConsoL 
Stage  Co.  28  How.  Pr.  377,  18  Abb. 
Pr.  431 ;  Shainwald  v.  Lewis,  8  Fed. 
Rep.  878. 


90 


RECEIVERSHIPS. 


larly  where  the  court  is  cognizant  of  the  duties  expected  of  the 
receiver,  and  of  the  services  performed  by  counsel  in  his  behalf, 
yet  the  receiver  in  every  case  should  see  that  he  is  protected  in 
the  employment  of  counsel  by  the  general  or  some  special  order 
of  court.  The  necessity  of  an  order  is  rendered  specially  impor- 
tant to  the  receiver  in  view  of  the  fact  that  compensation  of 
counsel  is,  in  all  cases,  to  be  passed  upon  by  the  court.*  As  to 
the  amount  of  compensation  to  be  allowed,  the  usual  and  proper 
method  is  to  refer  the  matter  to  a  master  to  enquire  and  report 
what  would  be  a  proper  fee,  and  in  doing  so  the  reference  in  no 
case  should  be  ex  parted 

(b)  Who  employed. 

(1)  As  a  rule  the  receiver  should  not  employ  as  counsel  the  solicit- 
or or  attorney  of  either  of  the  parties  to  the  proceeding.*  The  pro- 
priety of  enforcing  this  rule  in  most  cases  is  apparent,  the  purpose 
being  to  sustain  the  independent  character  of  the  receiver's  office 
and  to  protect  the  interests  of  all  parties  concerned  and  divest  the 
receiver  of  all  appearance  of  favor  or  partiality.  The  rule,  how- 
ever, is  not  an  unbending  rule,  for  by  consent  of  all  parties  the 
receiver  may  properly  employ  the  solicitor  of  either  to  aid  him  in 
the  discharge  of  his  duties.  (S)  In  such  case  a  mere  stranger  has  no 
right  to  complain,  as  where  a  suit  is  instituted  by  the  receiver 
through  the  solicitor  of  one  of  the  parties  to  suit  in  which  he  is 
appointed,  against  a  third  party/    (3)  And  there  are  cases  in  which 


^  Walsh  V.  Baymond,  58  Conn.  251. 
In  this  case  Mr.  Justice  HaU  says: 
"We  cannot  conceive  that  any  attor- 
ney-at-law,  whoee  every  act  must  be 
with  full  knowledge  that  he  is  acting 
for  an  officer  of  the  court,  will  com- 
plain that  in  accepting  employment 
for  a  receiver  he  is  held  to  do  so  with 
the  understanding  that  his  compensa- 
tion will  depend  upon  the  amount  that 
may  be  allowed  him  therefor  by  the 
court  upon  the  final  accounting  of  the 
receiver."  See  also  Oorey  v.  Long,  12 
Abb.  Pr.  N.  S.  427  (443);  Be  Bank,  6 
Paige,  218. 

^Eubbard  v.  Camperdoum  MiUs,  25 
8.  C.  496. 


^ Adams  v.  Woods,  8  Gal.  806;  Bay 
V.  MeCkmb,  2  Edw.  Ch.  165;  Be  Ains- 
ley,  1  Edw.  Ch.  676;  Wa/rren  v. 
8pragu6,  11  Paige,  209;  Blair  v.  8t, 
Louis,  K  d  E,  B.  Co.  20  Fed.  Rep. 
848;  M  parte  Pincke,  2  Meriv.  452; 
Wilson  V.  Po6,  1  Hog.  822;  8Ume  v. 
Wishart,  2  Madd.  64;  Moore  v. 
CLoghlin,  3  L.  R  (Ir.)  405;  Garland 
V.  Garland,  2  Yes.  Jr.  187;  Byekman  v. 
Parkins,  5  Paige,  548;  Merchants'  A 
M.  Nat.  Bank  v.  Kent,  48  Mich.  292; 
Smith  V.  New  York  Oonsol,  Stage  Ch. 
28  How.  Pr.  877. 

*  Warren  v.  Sjprague,  11  Paige,  200. 
It  is  not  incumbent  on  the  court,  nor 
can  the  receiver  as  a  matter  of  right 
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the  employment  of  complainant's  solicitor  by  the  receiver  as  his 
solicitor  is  commendable  as  in  case  of  fraudulent  transfers  of 
property.*  (4)  In  supplementary  proceedings  it  is  held  that  the  du- 
ties of  the  plaintiff's  attorneys  ceased  at  the  time  of  the  rendition 
of  the  judgment,  and  that  the  receiver  can  employ  other  counsel.* 

§  30.  Power  to  sne. 

A  receiver  without  the  power  to  sue  for  and  recover  the  prop- 
erty or  fund  over  which  he  is  appointed  would  in  many  cases  de- 
feat the  very  purposes  for  which  he  is  appointed.  Conseqently 
in  all  forms  of  receivership  this  power  is  recognized  and  well 
established.  The  general  rules  applicable  to  the  subject  are 
briefly  stated  as  follows : 


require  the  court  eyen  with  the  consent 
of  all  parties,  to  appoint  a  particular 
attorney  of  his  selection.  First  Nat, 
Bank  ▼.  Nawxrro,  48  N.  Y.  8.  R.  813; 
MwchanU'  A  M.  Nat.  Bank  y.  Kent, 
48  Mich.  71^,  In  this  case  Mr.  Justice 
Cooley  says:  "We  cannot  shut  our 
^es  to  the  fact  that  the  law  partner 
of  the  solicitor  is  presumptively  as 
much  interested  in  the  proceedings  as 
the  solicitor  himself,  and  it  would  be 
peculiarly  objectionable  that  he  should 
act  in  a  position  requiring  impartiality 
in  a  case  lilse  this  where  the  parties  to 
the  suit  are  numifestly  acting  in  con- 
cert and  adversely  to  the  interest  of 
other  persons  who  cannot  watch  their 
proceedings.  The  practical  results 
would  be  that  the  receiver  would 
supervise  his  own  accounts.  The 
practice  in  equity  does  not  even  per- 
mit the  receiver  to  employ  a  solicitor 
in  the  case  as  his  own  counsel,  lest  it 
might  disarm  his  vigilance  in  watching 
the  receiver's  proceedings.  This  rule 
may  no  doubt  be  departed  from  by 
consent  of  all  parties  concerned;  but 
thU  must  mean  by  consent  of  all  par- 
ties concerned  in  the  results  of  the 
xecdvership;  and  one  not  a  party  to 
tlie  suit  may  be  as  much  concerned  in 


w 


these  as  the  persons  who  are  parties. 
It  is  true  this  case  relates  to  the  re- 
ceivership and  not  his  counsel,  but  the 
principle  is  the  same  in  both  cases. 

^ShainwUd  v.  Lewis,  8  Fed.  Rep. 
878.  In  this  case  the  court  says: 
''The  person  who  is  of  all  the  fittest 
to  advise  the  receiver,  and,  if  neces- 
sary, to  stimulate  his  efforts  is  the 
solicitor  who.  with  indefatigable  in- 
dustry and  tenacity  has  succeeded  in 
ezposinic  the  fraudulent  conspiracy 
which  lies  at  the  foundation  of  idl 
these  proceedings,  and  has  obtained 
after  protracted  litigation  the  decree 
against  respondent.  No  other  counsel 
could  feel  the  same  desire  as  be  that 
the  decree  should  not  prove  a  brutum 
fuXmen,  nor  the  same  interest  in  baffl- 
ing the  confessed  fraudulent  machin- 
ations of  the  respondent  to  escape  its 
payment."  And  see  also  Wetter  v. 
SehUeper,  7  Abb.  Pr.  92;  Bank  of 
Monroe  v.  SehermerTiom,  Clarke,  Ch. 
866;  Siney  v.  New  York  Coneol,  Stage 
Co,  28  How.  Pr.  481;  Hynes  v.  Me- 
DennoU,  8  N.  Y.  8.  R.  582. 

*  Moore  v.  Taylor,  40  Hun.  66:  Egan 
V.  Booney,  88  How.  Pr.  121;  LuskY, 
Hastings,  1  Hill,  656.  But  see  Glen- 
tiUe  Woolen  (h.  v.  Bipley,  48  N.  T.  206. 
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(a)  All  snits  by  him  are  under  the  direction  and  control  of  the 
court.* 

(b)  The  rights  of  action  such  as  might  have  been  maintained 
by  the  person  over  whose  estate  he  is  appointed  are  equally  avail- 
able to  the  receiver,'  and  are  subject  to  the  same  conditions  and 
limitations.* 

(c)  Leave  of  court  to  sue,  general  or  special,  is  an  essential 
foundation  for  suit.* 

(d)  He  must  also  allege  and  prove  his  authority  to  bring  suit.* 

(e)  The  receiver  of  an  insolvent  corporation  has  the  right  to  sue 
or  defend  an  action  to  avoid  any  instrument  which  is  invalid  as  to 
creditors,  and  in  such  case  the  adjudication  of  insolvency  and  ap- 
pointment of  a  receiver,  appropriates  the  property  of  the  debtor 
to  the  payment  of  his  debts,  and  authorizes  a  receiver  of  this 
class  as  representing  the  creditors  to  take  such  proceedings  as  the 
creditors  might  do  if  no  assignment  had  been  made.  A  judg- 
ment as  a  prerequisite  to  institute  proceedings  of  this  nature  is 
not  required.*  This  rule,  however,  is  not  to  be  extended  to  the 
class  of  receiverships  where  the  receiver  represents  alike  all  par- 
ties to  the  proceeding.^  Nor  to  suits  pending  at  the  time  of  his 
appointment,  unless  he  has  instructions  to  participate  therein.* 

^Be  Merritt,  5  Paige,  125.  Stewart  v.  Beebe,  28  Barb.  84;  Bangi 

« Curtis  V.  Mellhenny,  5  Jones,  Eq.  ▼•  Mcintosh,  28  Barb.  691 ;  WhitsY,  Z/ne, 

290;  Falkenbaek  v.  PatUrsan,  43  Ohio  '^  Barb.   204;   PUUt  v.   Crawford,  8 

8t.  859;  Coops  v.  Boicleti,  28  How.  Pr.  ^^^  P""-  N.  8.  297;  Cheney  v.  FUk, 

10;  Davis  Y.Ladoga  Creamery  Co.  128  32  How.  Pr.  286;  OiUet  v.  FairekOd, 

Ind.  222;  Freeman  v.   Wincftester,  10  *  l>^r^\o.  80;  Manley  v.  Rassiga,  18 

Smedes  &  M.  677;  New  Brunswick  Hun,  288;  RochweUy.  Merwin,  45  N. 

State  Bank  v.  Mrst  Nat.  Bank,  84  N.  Y.  166;  Pott4^  v.  MerchanU'  Bank,  28 

J.  Eq.  460.  ^'  ^'  ^^  •  Dayton  v.  Connah,  18  How. 

i»  71       Of  7/      OD  T>    v  i>i/>    tir-i  Pr.  826;  Coope  v.  Bowles,  28  How.  Pr. 

*BeU  V.  SJitbley,  88  Barb.  610;  W%1-  -^     „  /     ■,       rm-^           «»  ▼  ^  «» 

,.           „  ,      f  oer.    u  ^nn    mt  10;  Boland  V.  Whitman,  83  Ind.  64; 

UamsY.Bai)cock,2:^B%x\i.\0^\  Thomas  *            r  ..^»  •  r      ^«  ▼       *        ^ 


Helme  v.  Litilefohn,  12  La.  Ann.  298; 
Bayes  v.  Brotzman,  46  Md.  519;  Frank 
y.  Morrison,  58  Md.  428. 


v.  WhaUon,  81  Barb.  172;   Waddle  v. 
Hudson,  96  Mich.  482;  Litchfield  y. 

Peck,  29  Conn.  384;  State,  Shepard,  v.  ,  ^  ,        »  ..      ^         cr  • , 

Sullivan,  120  Ind.  197.  Jiff  7  ^TL^i. '''  *t^~«' 

60  N.  J.  Eq.  120;  PiUslmry  v.  Kingon, 

*QTten.  y.    Wivi^,    1    Johns.    Ch.  88  N.  J.  Bq.  287;  Doe,  GrimAy.  v. 

60:  Wynn  t.  Neieborough,  8  Bro.  C.  BoU.  11  Hees.  &  W.  681;  Hopper  t. 

C.  88;  Bam  v.  DavU,  66  N.  C.  252,  £^^^  47  n.  j  ^  g^.  12  L.  R  A. 

Omira,  WeOl  v.'  mrtt  Nat.  Bank,  106  jgS.  see  Shato  y.  Glm,  87  N.  J.  Ba.  82. 

N.  0.  18;  EtereU  y.  8taU,  MoKaig,  28  i  g^  ch»p.  yl.  §§  68 

Md.  190;  &r»tw»  y.  Clark,  48  Ga.  41.  .  QaOtim.  v.  WMtey',  14  a  C.  210; 

^BtoU  y.  Duneombe,  49  Barb.  78.  jv^  y.  j?v««  Nat.  Bank.  87  N.  Y. 
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§  31.  Power  to  make  repairs. 

(a)  The  power  of  a  receiver  to  make  repairs  without  an  order  of 
<50urt  authorizing  him  is  exceedingly  limited,*  but  allowances  of 
courts  have  become  more  liberal  in  this  regard  where  it  is  shown 
that  the  expenditures  are  for  the  lasting  benefit  of  the  estate," 
and  where  the  receiver  has  acted  in  good  faith  and  for  the  best 
interests  of  the  property  intrusted  to  him,  or  where  it  is  necessary 
to  act  immediately  in  order  to  prevent  damage.*  But  it  would 
seem  that  before  the  court  will  make  an  allowance  for  such  pur- 
pose without  an  order  previously  authorizing  expenditures,  it 
must  appear  that  had  application  been  made  the  court  without 
doubt  would  have  granted  the  order  in  the  first  instance.* 

(b)  The  power  of  the  court  to  authorize  the  receiver  to  make  re- 
pairs, and  charge  the  expense  to  the  estate,  is  much  more  liberal, 
and  indeed  must  be,  in  case  of  receiverships  of  railways,  where 
not  only  the  interests  of  the  parties  are  involved,  but  the  con- 
venience of  the  public  is  to  be  conserved.*  A  railroad  receiver 
may  contract  with  another  company  for  exchange  of  track  facili- 
ties.* But  there  is  a  limitation  on  the  power  of  the  receiver  to 
make  contracts,  and  he  has  no  right  to  make  a  contract  involving 
large  outlays  that  may  extend  beyond  the  lifetime  of  the  receiver- 
ship.^ 

528.    This  will  be  the  subject  of  fur-  (note).    But  see,  Wyckoffv.  ScofiOd,  103 

ther  consideration  under  the  title  of  N.  Y.  680. 

Suits  by  Receivers,  chap.  vi.  The  court  may  leave  to  the  discre- 

'  Attp  Oen.  ▼.  Vigor,  11  Yes.  Jr.  568;  tion  of  its  receiver  the  price  to  be 

Ex  parts  Marion,  Ex  parte  Hilbert,  11  paid  for  work  which  he  is  authorized 

Yes.  Jr.  897;  Boaper  y.  Winston,  24  111.  to  contract  for.     Girard  L.  Ins.  A.  dk 

858.  A  receiver  is  not  authorized  with-  T.  Co.  v.  Cooper,  162  U.  S.  529.  40  L. 

out  a  previous  order  of  court  to  incur  ed.  1062. 

any  expense  on  account  of  property  *  Brown  v.  Hazlehurst,  54  Md.  26. 

in  his  hands  beyond  what  is  absolutely  *  Hoover  v.  Montdair  dh  O.  L.  R.  Co. 

essential  to  its  preservation  and  use  29  N.  J.  £q.  4 ;  Morison  v.  Morison,  7 

as  contemplated  by  his  appointment.  DeG.  M.  &  G.  214 ;  Stanton  v.  Alabama 

Cawdrey  v.  Galveston,  H.  A  H.  B.  Co.  db  C.  R.  Co.  2  Woods,  606;  Bright  v. 

98  U.  B.  852,  28  L.  ed.  951.  NorVi,  2  Phlll.  216;  Jerome  v.  McCar- 

*  Blunt  V.  Clitherow,  6  Yes.  Jr.  799  ter,  94  U.  8.  784,  24  L.  ed.  187. 
{note);  Aity  Gen.  v.  Vigor,  11  Yes.  Jr.  *Jourdan  v.  Long  Island  R.  Co.  42 
568;  Central  Trust  Co.  v.  Wabash,  &.  Hun,  657,  see  further  under  title  of 
L.diP.  R  a>.  52  Fed.  Rep.  908.  Railways. 

*  Heffron  v.  MiUigan,  40  Ul.  App.  ^  Chicago  Deposit  Vault  Co.  v.  Mc- 
291;  ThomhiU  v.  ThornhiU,  14  Sim.  Nulla,  158  U.  8.  554,  88  L.  ed.  819. 
600:  McCartney  Y.Walsh,  Hayes,  29,  In  Barton  v.  Barbour,  104  U.  B.  126, 
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§  32.  Power  to  purchase  supplies^  labor^  etc. 

In  this  connection  the  power  of  a  receiver  to  purchase  supplies, 
employ  labor,  and  make  expenditares,  relating,  as  it  does,  prin- 
cip%.lly  to  railroad  receiverships,  will  be  considered  only  briefly, 
being  dwelt  npon  more  specifically  in  another  connection.  It 
may  be  stated  as  a  general  proposition  that  the  ordinary  outlays 
where  the  amounts  are  small,  and  which  are  necessary  to  pre- 
serve and  protect  the  property  from  loss  or  injury,  may  be  made 
by  the  receiver  as  fairly  within  the  line  of  discretion  which  ia 
necessarily  allowed  to  him  intrusted,  as  he  is,  with  the  faithful 
and  successful  management  of  the  property.  In  cases,  however, 
involving  large  outlays  his  business  sagacity  would  suggest,  and 
it  is  the  duty  of  the  receiver  to  apply  to  the  court  for  its  sanc- 
tion and  authority  for  the  contemplated  expenditure.*  Assuming 
this  application  to  have  been  made  it  becomes  a  matter  of  im- 
portance to  determine  the  scope  of  power  the  court  will  exercise 
in  authorizing  its  receiver  to  make  expenditures  upon  the  trust 
property  in  the  shape  of  supplies,  labor,  improvements,  etc.  In 
the  great  majority  of  cases  it  is  not  necessary  that  the  business  of 
the  concern  over  whose  property  the  receiver  is  appointed  should 
be  continued  as  a  going  concern ;  on  the  contrary,  experience  ha& 
demonstrated  that,  as  a  general  rule,  the  sooner  a  conversion  of 
the  assets  is  made,  and  a  distribution  of  the  proceeds  effected  the 
better  for  all  concerned.  But  in  the  matter  of  railroad  receiver- 
ships, and  others  of  a  quasi  public  character,  it  is  an  important 
factor  that  the  business  of  the  company  shall  be  kept  in  opera- 
tion. In  fact  the  only  means  by  which  the  most  valuable  part  of 
the  property  of  a  railroad  corporation  can  be  preserved  and  saved 
from  ruinous  deterioration  is  by  continuing  the  road  in  full  ope- 
ration. Both  public  right  and  private  interest  require  this.  Ob- 
viously, this  cannot  be  done  unless  authority  exists  somewhere  to 
make  contracts  which  shall  bind  the  trust,  and  by  reason  and 
analogy  the  proper  repository  of  this  authority  is  the  receiver* 

26  L.  ed.  672,  the  court  says:  **It  has  way  until  it  can  be  sold  to  the  best 

come  to  be  settled  law  that  a  court  of  advantage  of  all  interested."    Wallace 

equity  may,  and  in  most  cases  ought  y.  Loomis,  97  U.  S.  146,  24  L.  ed.  895. 

to  authorize  its  receiver  of  a  railroad  *  Cowdry  v.  OalveiUm,  K  d  H.  B, 

properly  to  keep  it  in  repair,  and  to  Co.  1  Woods,  881. 
manage  and  use  it  In  the  ordinary 
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And  inasmuch  as  the  law  never  imposes  a  duty  without  giving 
the  person  charged  with  its  performance  safficient  power  to  do 
his  dnty,  it  has  become  an  established  rale  supported  by  a  long 
hst  of  precedents  that  a  receiver,  of  this  character,  as  a  necessary 
incident  to  the  duties  imposed  upon  him,  has  authority  under  the 
direction  of  the  court,  to  make  all  such  contracts  for  labor  and 
supplies  as  are  reasonably  necessary  to  enable  him  to  perform 
the  duties  of  his  appointment,  and  that  his  contracts  for  such 
purpose  bind  the  trust'     The  cost  of  expenditures  of  this  nature 


*  Lehigh  Goal  d  Nav.  Oo,  ▼.  Central 
R  Go.  41  N.  J.  Eq.  167.  85  N.  J.  Eq. 
4^6;  Foadiek  ▼.  SehaU,  99  U.  S.  285, 25 
L.  ed.  389;  Thomas  v.  Peoria  A  R.  L 
R  Co.  36 Fed.  Rep.  808;  Wood  ▼.  Ouar- 
antee  Trust  A  Safe  Deposit  Co.  128  U. 
a  416,  82  L.  ed.  472;  Beybum  v.  Con- 
sumer^ Qas  Fuel  dt  L.  Co.  29  Fed.  Rep. 
561;  McLane  v.  Pkteerville  d  8.  V.  R. 
Co.  66  Gal.  606;  Gotodry  y.  Oalvesion, 
H.  d  H.  R.  Co.  1  Woods,  881 ;  Knee- 
land  y.  American  Loan  d  T.  Co.  186 
p.  8.  89,  84  L.  ed.  379;  KneOand  y. 
Bass  Foundry  d  Mach.  Works,  140  U. 
8.  592,  85  L.  ed.  543;  8t.  Louis,  A.  d 
T.  H.  R.  Co.  y.  Cleveland,  C.  C.  dL  R. 
Co.  125  U.  8.  658,  31  L.  ed.  832; 
Tkomton  y.  Highland  Ave.  d  B.  R, 
Go.  94  Ala.  353;  Kerr  y.  Little,  89  N. 
J.  Eq.  88;  BeekwUh  y.  Carroll,  56  Ala. 
12;  Union  Trust  Co.  y.  lUinois  M.  R.  Co. 
117  U.  8. 487, 29  L.  ed.  964;  Mellhenny 
y.  Bine,  80  Tex.  4;  Securities  and  Prop- 
erties Corp.  y.  Brighton,  Alharribra,  62 
L.  J.  Ch.  566;  Thomas  y.  Western  Car 
Co.  149  U.  8.  95,  37  L.  ed.  663.  If  the 
mortgagee  applies  for  a  receiyer  the 
lolling  stock  rentals  are  before  the 
mortgage,  bat  the  rentals  for  rolling 
stock  are  not  preferred  to  the  mort- 
gage where  the  receiver  is  not  appoint- 
ed on  the  application  of  the  mort- 
gagee. Kneeland  y.  American  Loan  d 
T.  Co.  136  U.  8.  89,  34  L.  ed.  379,  see 
also,  Quiney,  M.  d  P.  R.  Co.  v.  Hum- 
phreys, 145  U.  8.  82,  86  L.  ed.  682. 


The  principle  has  been  applied  to 
rentals  for  rolling  stock  in  addition 
the  cases  above  cited  as  follows: 
Thomas  y.  Western  Car  Co.  149  U.  8. 
95,  111,  87  L.  ed.  663, 669;  Quiney,  M. 
d  P.  R.  Co.  y.  Humphreys,  145  U.  8. 
104, 86  L.  ed.  640;  United  Stages  Trust 
Go.  y.  WabashW.  R.  Go.  150  U.  8. 299, 
37  L.  ed.  1088;  Central  Trust  Co.  y. 
Wabash,  8t.  L.  d  P.  R.  Co.  46  Fed. 
Rep.  29;  Park  y.  New  York,  L.  E.  d 
W.  R.  Co.  57  Fed.  Rep.  803;  iVew  York, 
P.  d  A.  R.  Go.  y.  New  York,  L.  K 
d  W.  R.  Co.  58  Fed.  Rep.  278;  and  to 
operating  expenses  generally,  as  fol- 
lows: Bound  y.  South  Carolina  R.  Co. 
58  Fed.  Rep.  480;  Clyde  y.  Bichmond 
dD.  R.  Co.  56  Fed.  Rep.  541;  Finance 
Go.  y.  Charleston,  0.  d  C.  22.  O.  48 
Fed.  Rep.  190;  Farmers*  Loan  d  T. 
Go.  y.  Orape  Creek  Coal  Go.  50  Fed. 
Rep.  482, 16  L.  R.  A.  eOS;  Finance  Co. 
y.  Charleston,  C.  d  C.  R.  Co.  52  Fed. 
Rep.  679;  Union  Loan  d  T.  Co.  y. 
Southern  California  Motor  Road  Co. 
51  Fed.  Rep.  107;  Bound  y.  South 
Carolina  R.  Co.  47  Fed.  Rep.  31;  Fin- 
ance Go.  y.  Charleston,  C.  d  C.  B.  Co. 
46  Fed.  Rep.  428;  Texas  C.  R.  Co.  y. 
Morgan*s  Louisiana  d  T.  R.  d  S.  S. 
Co.  187  U.  8.  199, 84  L.  ed.  635;  Ames 
y.  Union  P.  R.  Co.  60  Fed.  Rep.  971. 

The  rule  laid  down  in  the  text  is 
confined  to  railroad  receiverships 
mainly  though  not  exclusively.  KUis 
y.  Vernon  Ice,  L.  d  W.  Go.  86  Tex. 
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is  chargeable  first  to  the  net  income,  and  if  that  be^ot  sufficient 
then  upon  the  property  itself  or  its  proceeds.*  E^^nditures  of 
this  nature,  however,  will  not  be  extended  to  speculative  mat- 
ters.* 

§  33.    Power  to  continne  business. 

The  power  of  the  court  to  authorize  a  receiver,  or  receiver  and 
manager  as  he  is  called  in  such  case  in  England,  to  continue  the 
business  of  the  defendant  over  whose  property  and  business  he  is 
appointed,  has  been  recognized,  and  is  supported  by  authority, 
independent  of  the  practice  as  applied  to  railroad  receiverships, 
and  those  of  statutory  origin.  The  exercise  of  this  power,  how- 
ever, should  only  be  granted  in  cases  where  the  necessity  for  so 
doing  is  clearly  shown.*  There  are  certain  limitations  upon  this 
power  when  applied  to  the  different  forms  of  actions,  or  objects 
sought  to  be  accomplished  by  the  proceeding  in  which  the  re- 
ceiver is  appointed.  Thus  in  case  of  a  foreclosure  of  a  mortgage 
unless  the  mortgage  includes  the  business  or  good  will  of  the 
mortgagor,  the  court  will  not  continue  the  business  through  its 
receiver.*     Nor  in  a  matter  involving  the  violation  of  a  contract 


109;  Beybum  v.  Oonsumera*  Qas  Fuel 
4b  L.  Co.  29  Fed.  Rep.  561 ;  Securities 
and  Properties  Corp.  v.  Brighton^  Al- 
hambra,  62  L.  J.  Ch.  566;  Scott  v.  2fes- 
biti,  14  Ves.  Jr.  488;  Peek  v.  Trins- 
maran  Iron  Co.  L.  R.  2  Ch.  Div.  115; 
Maldns  v.  Ibotson  [1891]  1  Ch.  138. 

*  McLane  v.  PlacervUle  <fc  S.  V.  B. 
Co.  66  Cal.  606;  Meyer  v.  Johnston,  53 
Ala.  287;  EUis  v.  Vernon  Ice,  L.  &  W. 
Co.  86  Tex.  109. 

*  Securities  and  Properties  Corp.  v. 
Brighton,  Alhanibra,  62  L.  J.  Ch.  566. 

*A8  illustrating  the  growiDg  tend- 
ency of  recent  times  to  place  the  man- 
agement of  commercial  enterprises 
under  the  control  of  courts  of  equity 
it  has  been  stated  that  not  less  than 
one  sixth  of  the  railroads  of  the 
United  States  were  in  the  hands  of 
receivers.  The  functions  of  courts 
of  equity,  in  many  cases,  and  especi- 
ally during  panics,  are  being  made  to 
subserve  the  interests  of  temporary 


delinquents,  and  thus  transforming 
these  courts  into  commercial  agencies. 
Judicious  legislation,  or  possibly 
greater  judicial  caution  would  pre- 
vent the  undue  haste  sometimes  mani- 
fested to  place  the  management  of 
business  concerns,  especially  corpora- 
tions, under  the  fostering  care  of  the 
courts. 

^Whitley  V.  Challis  [1892]  1  Ch.  64; 
Campbell  v.  Lloyds,  B.  dt  B.  Bank 
[1891]  1  Ch.  138;  Truman  v.  Bedgrave, 
L.  R.  18  Ch.  Div.  547;  Makins  v.  Ibot- 
son  [1891]  1  Ch.  183;  Peek  v.  Trins- 
maran  Iron  Co.  L.  R.  2  Ch  Div.  115. 

A  receiver  has  no  authority  unless 
expressly  authorized  by  the  court,  or 
the  business  is  such  as  to  imperatively 
require  him,  to  open  a  drug  business 
with  the  property  or  moneys  in  his 
hands  and  employ  therein  his  son, 
who  is  not  a  druggist,  and  run  a  phy- 
sician's office  in  connection  therewith. 
Terry  v.  Martin  (N.  M.)  82  Pac.  167. 
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will  the  court  through  its  receiver  set  up  a  new  business,  or  en- 
gage in  the  manufacture  of  proprietory  articles,  involving  secret 
formulas.'  Under  the  "  Companies  act "  of  1862,  which  provided 
that  the  official  liquidator  should  have  power,  with  the  sanction  of 
the  court, "  to  carry  on  the  business  of  the  company,  so  far  as  may 
be  necessary  for  the  beneficial  winding  up  of  the  same,"  it  was 
held  that  the  word  "  necessary  "  as  used  in  the  act  had  sole  refer- 
ence to  the  "  beneficial  winding  up  "  of  the  business  of  the  com- 
pany, and  not  with  a  view  of  its  continuance  in  business,  no 
matter  if  the  continuance  of  the  business  would  be  beneficial  to 
the  shareholders.'  And  in  a  partnership  matter  the  purpose  of  a 
receiver  being  to  wind  up  the  business,  the  court  will  not  give 
the  receiver  authority  to  continue  the  business,  except  where  a 
serious  loss  is  apparent,  growing  out  of  a  loss  of  the  good  will,  or 
injury  to  the  property,  as  horses  in  a  livery  stable,  and  then  it 
will  only  be  temporary.'  But  there  are  cases  of  partnership  even, 
where  inevitable  loss  may  result  from  a  refusal  to  authorize  the 
receiver  to  carry  on  the  business,  where  the  court  owing  to  the 
nature  of  the  business  will  not  take  upon  itself  the  management.* 


^MerreU  v.  PemberUm,  62  Ga.  29. 

*Re  Wreck,  Recovery,  and  Salvage 
Co.  L.  R  15  Ch.  Div.  858.  Leave  to 
continue  the  business  was  ordered  in 
the  following  cases:  Dayton  v.  WUkee^ 
17  How.  Vt.  510;  Oraham  v.  Orckham, 
2  Vict.  Rep.  145. 

*Jaekaon  v.  DeForeet,  14  How.  Pr. 
81;  Marten  v.  Van  Schaick,  4  Paige, 
479;  Allen  y.  ffatoley,  6  Fla.  164; 
Heatherton  v.  Hastings,  5  Hun,  459; 
Henn  v.  Walsh,  2  Edw.  Ch.  180; 
Wolbert  v.  Harris,  8  N.  J.  Eq.  606.  It 
is  sometimes  necessary  for  the  receiver 
to  complete  contracts  partially  exec- 
uted. Taylor  v.  Neate,  L.  R.  89  Ch. 
Div.  588.  See  %  85,  supra.  See  also 
Meridian  News  A  Pub.  Co.  v.  Diem  4b 
W.  Paper  Ch,  70  Miss.  605. 

*  Waters  v.  Taylor,  16  Ves.  Jr.  10. 
In  this  case  the  Lord  Chancellor 
(Eldon)  said:  "Then  considering  the 
nature  of  this  property  can  the  plain- 

7 


tin  call  upon  the  court  to  assume  the 
management  of  the  theatre?  .  .  .  My 
opinion  is  that  this  court  has  no  juris- 
diction to  manage  this  concern  merely 
for  the  purpose  of  carrying  it  on. 
The  court  will  order  it  to  be  sold  or 
foreclosed ;  will  deal  with  it  as  prop- 
erty, but  no  further.  ...  I  do  not 
see  my  way  to  make  such  an  order, 
and  if  I  did  I  must,  by  acting,  ruin  all 
concerned.  They  have  still  the  locus 
panitentia,  and  if  they  will  not  settle 
their  own  interests,  it  is  immaterial, 
whether  the  consequences  shall  be 
produced  by  their  own  acts  or  by 
mine. "  See  also  Niemann  v.  Niemann, 
L.  R.  48  Ch.  Div.  198.  where  it  is 
held  that  a  receiver  will  not  be  ap- 
pointed over  a  partnership,  and  au- 
thorized to  do  acts  in  the  nature  of  a 
compromise  or  settlement  which  the 
partners  were  not  authorized  to  da 
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§  34.  Power  to  sell ;  purchaser's  title^  etc. 

(a)  The  court  beins^  in  possession  of  the  property  through  its 
receiver,  for  the  benefit  of  the  parties  who  shall  ultimately  be 
found  to  be  entitled  to  it,  or  to  its  proceeds,  in  a  proper  case  has 
an  undoubted  right  to  order  a  sale  of  such  property  and  direct 
the  receiver  to  bring  the  proceeds  into  court  to  await  the  final  or- 
der of  distribution,  and  this  power  with  certain  limitations  ex« 
tends  to  both  real  and  personal  property.  (1)  There  should  in 
all  cases  be  an  order  of  court  of  competent  jurisdiction  directing 
the  sale.*  (2)  The  order  should  particularly  describe  the  property 
to  be  sold,*  the  terms,  conditions,  and  method  of  sale,  and  in  some 
states  statues  have  been  passed  prescribing  the  manner  and  regu- 
lating the  methods  of  such  sales.  As  a  rule  the  sale  should  not 
be  ordered  until  a  final  decree  is  rendered,  for  until  such  time  it 
cannot  generally  be  known  that  a  sale  will  take  place,*  and  the 
receiver  being  in  custody  of  the  property  will  care  for  and  pro- 
tect it,  and  if  of  such  nature  as  to  be  practicable  will  collect  and 
preserve  the  income  therefrom.  If,  however,  the  property  is 
liable  to  deterioration  and  loss,*  or,  as  in  t^e  case  of  insolvency, 
will  eventually  have  to  be  sold,  the  order  on  a  sufficient  showing 


^EUis  ▼.  lAtlte,  27  Kan.  707.  The 
want  of  authority  of  a  receiver  to 
transfer  a  bond  \s  no  defense  to  an  ob- 
ligor in  such  bond  where  the  transfer 
is  subsequently  ralifled  by  the  court. 
Marine  dh  Riter  Phosphate  Min,  A 
Mfg,  Co,  V.  Bradley,  105  U.  S.  176,  26 
L.  ed.  1084. 

The  pendency  of  a  bill  of  excep- 
tions assigning  as  error  the  granting 
of  an  order  authorizing  a  receiver  to 
sell  specified  property  does  not,  in  the 
absence  of  the  supersedeas  required 
by  law  in  such  case,  prevent  the 
hearing  and  determination  of  a  second 
application  to  sell  presented  by  the 
receiver.  Farmer^  Go  Op.  Mfg,  Co, 
V.  I>rake  (Ga.)  22  8.  E.  1004. 

^Dixon  V.  Rutherford,  26  Qa.  149. 
Where  the  order  directs  the  sale  of  all 
the  properly  of  a  defendant  and  the 
receiver  sells  lot  2,  being  part  of  it. 


the  sale  is  good.  Barron  v.  MuiUn, 
21  Minn.  874. 

*Brush  v.  Jay,  113  N.  Y.  482;  EsUr- 
lund  v.  Dye,  56  Ga.  284. 

A  sale  of  property  by  a  receiver,  in 
whose  hands  it  has  been  placed  pend- 
ing a  litigation  concerning  the  rights 
of  the  parties  thereto,  may  be  ordered 
where  the  income  is  insufficient  to 
pay  the  expenses  of  the  receivership 
and  the  corpus  is  gradually  being 
diminished,  although  the  interests  of 
the  parties  therein  have  not  been  de- 
termined. Smith  V.  Burton^  67  Vt. 
514. 

^NatioyiaX  Park  Bank  y.  Ooddard, 
131  N.  Y.  404,  62  Hun,  31.  (The  text 
is  sustained  by  the  lower  court  and 
not  questioned  in  the  upper  court) 
First  Nat.  Bank  v.  Shedd,  121  U.  8. 
74,  80  L.  ed.  877;  Orane  v.  Ford, 
Hopk.  Ch.  114.    And  the  court  may 
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may  be  made  in  an  interlocutory  proceeding  prior  to  the  final  de- 
cree. The  court  should  however  be  careful  to  see  that  a  proper 
case  is  presented  for  the  exercise  of  such  power,  and  to  see  par- 
ticularly that  the  owner  of  the  property  cannot  be  unduly  preju- 
diced by  the  sale  thereof.*  In  case  of  sale  the  receiver  retains  a 
lien  for  the  unpaid  balance  of  the  purchase  money.* 

(b)  The  court  having  power  to  sell,  and  having  directed  the 
receiver  to  do  so,  this  carries  with  it  the  authority  to  give  the 
purchaser  evidence  of  the  transfer  of  title.  A  purchaser  under  a 
sale  by  a  receiver  having  a  deed  from  him  is  not  bound  to  ex- 
amine all  the  proceedings  in  the  case  in  which  the  receiver  is  ap- 
pointed. It  is  sufficient  for  him  to  see  that  there  is  a  suit  in 
equity,  in  which  the  receiver  of  the  property  was  appointed  ;  that 
the  court  authorized  the  receiver  to  sell ;  that  the  sale  was  made 
under  that  authority,  and  that  the  sale  was  confirmed  by  the 
court,  and  that  the  deed  accurately  describes  the  property  sold,  or 
interest  therein.     He  is  not  bound  to  inquire  whether  any  errors 


order  part  of  the  property  sold  to  pay 
taxes  where  it  can  be  done  by  reason 
of  its  nature  and  where  it  is  clearly 
necessary.  NcUtoruU  Batik  of  the 
Metrapolu  v.  Bprague,  20  N.  J.  Eq. 
170. 

A  receiver  of  the  property  of  a  cor- 
poration owning  several  distilleries 
whose  operation  will  require  the 
making  of  contracts  for  feeding  cattle, 
and  the  involving  of  large  expense, 
may  be  authorized  to  sell  the  distillery 
and  hold  the  proceeds  for  the  benefit 
of  such  claims  as  may  be  adjudged 
valid.  OlTMUad  v.  DistOling  d  C.  F. 
Oo.  73  Fed.  Rep.  44. 

^Fbnaith  Maeh.  Oo,  ▼.  Hope  MiUs 
Lumber  Co,  109  N.  C.  576.  In  this 
case  it  appeared  that  the  owner  of  the 
property  was  Insolvent  and  that  all 
its  property  had  to  be  sold  to  satisfy 
the  numerous  debtors  who  were  parties 
to  the  action.  Dixon  v.  Buiherford, 
26  Ga.  140.  The  court  has  power  to 
order  the  sale  to  be  made  at  not  less 
than  a  given  price.  Mollhenny  v. 
BinM,  80  Tex.  1. 


A  receiver  making  a  sale  of  prop- 
erty under  the  order  of,  and  subject  to 
approval  by  the  court,  cannot  recover 
of  a  bidder  refusing  to  complete  his 
bid,  the  loss  resulting  from  a  resale 
by  the  receiver  upon  his  own  motion, 
where  the  sale  to  the  first  bidder  was 
never  approved  by  the  court,  and  the 
second  sale  was  so  approved  and  con- 
firmed and  completed.  Leslie  v.  Oood- 
hue,  69  Hun,  71. 

^Florida  v.  Anderson,  91  U.  8.  667. 
28  L.  ed.  290;  State  v.  JaekeonmOe,  P. 
A  M,  B.  Co,  16  Pla.  708. 

A  receiver  who  takes  possession  and 
makes  of  sale  of  property,  reserving 
title  until  the  purchaser  has  fully  paid 
the  purchase  money  and  until  con- 
firmation of  the  sale,  may,  although 
actual  possession  is  delivered  to  the 
purchaser,  maintain  an  action  before 
confirmation  to  enjoin  interference  by 
an  adverse  claimant  with  bis  posses- 
sion. Woodburn  v.  Smith  (Ga.)  22  S. 
E.964. 
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intervened  in  the  action  of  th^  conrt,  or  irregalaritiee  were  corn- 
committed  by  the  receiver  in  the  sale.*  Until  the  confirmation  of 
the  sale,  however,  the  receiver  is  not  bound  by  the  sale,  the  deed 
issued  prior  thereto  being  rendered  inoperative  if  the  sale  be  not 
confirmed.  But  after  confirmation  of  the  sale  all  irregularities 
prior  to  the  execution  of  the  deed  are  removed.*  The  order  of 
confirmation  is  a  direct  adjudication  of  the  regularity  of  the  ac- 
tion of  the  receiver,*  and  no  transfer  of  title  is  really  made  until 
the  order  of  confirmation  is  granted,  on  notice  to  the  parties 
in  interest.*  As  to  the  title  and  condition  of  the  property  the 
rule  of  caveat  emptor  applies,*  and  the  purchaser  takes  the  prop- 
erty subject  to  all  liens,  or  outstanding  interests  therein,*  and 


^Koonte  ▼.  Northern  Bank,  88  TJ.  8. 
16  Wall.  196,  21  L.  ed.  465;  Libby  v. 
B&Mkrans,  66  Barb.  219;  Brands  v. 
Bond,  68  Wis.  140.  A  deed  made  be- 
fore conflrmation  is  good  after  the  con- 
firmation. KoontM  T.  Northern  Bank, 
supra.  Before  the  rights  of  third 
parties  intervene  the  court  may  set 
aside  a  sale  where  the  receiver  or 
master  deceives  the  court  as  to  the  con- 
ditions of  sale  when  the  purchaser  par- 
ticipates in  such  deception.    Id. 

Want  of  notice  is  ground  for  re- 
fusal to  confirm.  Beford  v.  Mauicaity, 
2  Am.  &  Eng.  Corp.  Cas.  N.  8.  477. 

*Kooniz  V.  Northern  Bank,  88  U.  8. 
16  Wall.  196.  21  L.  ed.  465. 

The  purchaser  of  a  note  at  a  re- 
ceiver's sale  is  not  bound  by  the  re- 
ceiver's statement  of  the  amount  due, 
but  is  entitled  to  recover  whatever 
may  be  due  upon  it.  Neuberry  v. 
Trowbridge,  18  Mich.  268. 

Those  who  purchased  real  property 
taken  from  citizens  during  the  late 
war  under  the  plea  of  their  being  alien 
enemies,  at  sales  made  by  Confeder- 
ate receivers,  obtained  thereby  no 
title  to  it,  nor  do  those  claiming  un- 
der them  with  notice.  The  possession 
of  all  such  persons  is  tortious  and 
they  are  liable  for  rents  and  profits 


and  for  any  damage  done  to  the  prop- 
erty while  in  their  possession.  Me- 
dure  V.  McLane,  89  Tex.  81 ;  Bimmone 
V.  Wood,  45  How.  Pr.  268. 

•Brands  v.  Bond,  68  Wis.  140;  Atty. 
Oen.  V.  OontinenUU  L.  Ins,  Co.  94  N. 
Y.  199. 

*8immoni  v.  Wood,  45  How.  Pr.  262; 

Wambaugh  v.  Oatee,  8  N.  Y.  188;  i& 

parts  Minor,  11  Ves.  Jr.  664;  Ikoigg  v. 

F\ifleld,  18  Yes.  Jr.  517;  T?i(mpian  v. 

Gould,  20  Pick.  185. 

^Barron  v.  MuUin,  21  Minn.  874; 
England  v.  Clark,  5  111.  486;  Bashare 
V.  Whialer,  8  Watts,  490;  Fhx  r. 
Menaeh,  8  Watts  &  8.  444;  King  v. 
Onnnison,  4  Pa.  171. 

A  purchaser  of  a  railroad  in  the 
hands  of  a  receiver,  whose  contract 
makes  it  liable  for  the  obligations  of 
the  receiver,  is  liable  to  pay  a  judg- 
ment entered  against  the  receiver  on 
a  supersedeas  bond  which  he  had  ex- 
ecuted to  appeal  a  judgment  against 
the  railroad, — especially  where  the 
road  was  improved  and  bettered 
while  in  the  hands  of  the  receiver  to 
an  amount  in  excess  of  such  judg- 
ment. Missouri,  K,  d  T.  B.  Co.  v. 
Lacy  (Tex.  Civ.  App.)  85  8.  W.  505. 

•FUch  V.  Wetherbee,  110  Dl.  475; 
Haekensaek    Water    Oo,   v.    DeKay, 
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after  sale  he  becomes  subject  to  orders  of  the  court.'  All  sales 
are  subject  to  the  control  of  the  court,  and  may  be  set  aside  for 
fraud,  or  mistake.*  A  receiver  ordered  to  sell  will  be  protected 
by  the  court  in  making  such  sale.' 

(c)  The  sale  of  property  made  by  a  receiver  is  not  subject  to 
collateral  attack.* 

All  persons  dealing  with  a  receiver  are  bound  to  take  notice 
that  he  is  at  all  times  subject  to  the  orders  of  court,  and  that  all 
his  acts  may  be  annulled  or  modified  by  the  court  at  its  pleasure,* 
and  particularly  so  with  reference  to  sales  made  by  him.* 


36  N.  J.  Eq.  548;  Lowry  v.  Bmilh,  0 
Hud,  614;  Foster  y.  Bwnes,  81  Pa. 
377;  Loreh  v.  AuUtnan,  76  Ind.  162; 
Dann  Mfg,  Co.  v.  Parkkurti,  126  Ind. 
817. 

)J20  Benimm,  114  N.  Y.  621. 

*AUy,  Oen.  t.  Continental  L.  Ins. 
Co.  94  N.  Y.  199;  BackUfy  v.  Draper. 
00  N.  Y.  88,  2  Hun.  528. 

^WaJOxng  ▼.  UiXUfr,  108  N.  Y.  178. 

A  purchaser  of  land  at  a  receiver's 
sale  subject  to  a  mortgage  of  a  speci- 
fied amount  cannot  refuse  to  com- 
plete the  sale  on  the  ground  that  such 
mortgage  was  i>ayable  in  gold,  with- 
out showing  that  gold  coin  is  of 
greater  value  than  the  other  yarious 
kinds  of  money  made  a  legal  tender. 
Nanck  y.  BadiMr,  5  App.  Diy.  81, 16 
16  Misc.  164. 

A  sale  of  goods  by  the  receiver  of 
an  insolyent  vests  the  title  thereto  in 
the  purchaser,  free  from  any  claim 
growing  out  of  the  indebtedness  of 
the  insolvent  Misns»ippi  MiUs  v. 
Bauman  (Tex.  Civ.  App.)  84  S.  W. 
681. 

*  Brands  v.  Bond,  68  Wis.  140; 
MeOsn  v.  MbUns  Malleable  IronWorke, 
181  U.  a  858,  88  L.  ed.  179. 

The  sale  of  the  property  of  a  cor- 
poration by  a  receiver  to  shareholders 
will  not  be  refused  on  the  ground  that 
the  corporation  attempted  to  create  a 


trust,  and  that  such  shareholders  were 
responsible  for  its  unlawful  conduct, 
as  the  court  cannot  assume  that  im- 
proper use  will  be  made  of  the  prop- 
erty by  the  purchaser,  or  undertake 
to  control  the  use  after  it  is  sold  and 
and  conveyed  by  the  receiver.  Olm- 
itead  V.  Distilling  db  C.  F.  Co.  (C.  C. 
N.  D.  111.)  78  Fed.  Rep.  44. 

It  is  incumbent  upon  a  receiver  on 
a  motioD.  contested  by  creditors,  for 
confirmation  of  the  sale  of  corporate 
property,  to  furnish  evidence  that  a 
mortgage  lien  subject  to  which  the 
sale  was  made  was  valid.  Be  Wendler 
Maeh.  Co.  2  App.  Div.  16,  87  N.  Y. 
8upp.  444. 

•  Tripp  V.  Boardman,  49  Iowa,  410; 
Mooney  v.  Britis/i  Commercial  L.  Ins. 
Co.9  Abb.  Pr.  N.  8. 103;  EUis  v.  Little, 
27  Kan.  707;  but  notice  must  be  given 
to  the  person  whose  contract  is  to  be 
considered.  In  Lehigh  Coal  A  Nav, 
Co.  V.  Central  B.  Co.  85  N.  J.  Eq. 
426,  it  is  said:  "Until  his  contracts 
are  approved  or  ratified  by  the  court, 
the  court  is  at  liberty  to  deal  with 
them  as  to  it  shall  appear  to  be  Just, 
and  may  either  modify  them  or  dis- 
regard them  entirely."  See  also 
Weeks  V.  Weeks,  106  N.  Y.  626. 

*Hale  V.  Clauson,  60  N.  Y.  839; 
Weeks  v.  Weeks,  106  N.  Y.  626;  and 
the  court  has  power  even  in  the  ab- 
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§  35.  Power  to  perform  existing  contracts ;  limitations. 

(a)  The  power  to  the  receiver  to  carry  out  contracts  existing  at 
the  time  of  his  appointment  is  not,  as  a  rule,  granted  by  the  court, 
except  in  cases  where  there  is  a  lien  upon  the  receivership 
property  of  some  nature  operating  as  a  security  for  the  perform- 
ance of  the  contract.     The  reasons  for  this  rule  are  apparent : 

(1)  If  the  receiver  could  be  held  to  the  performance  of  an  un- 
completed contract,  the  performance  of  the  contract  by  him 
would  be  equivalent  to  a  payment  or  satisfaction  of  the  contract 
indebtedness,  and  in  the  absence  of  adequate  funds  for  that  pur- 
pose, the  court  will  not  require  him  to  do  so.'     The  functions  of 


sence  of  fraud  to  set  aside  a  sale,  but 
tbe  relief  is  addressed  to  tbe  sound 
judicial  discretion  of  tbe  court  and  no 
appeal  lies  from  such  an  order;  {HazU. 
tan  V.  Wakeman,  8  How.  Pr.  857: 
Wakeman  v.  Price,  8  N.  J.  884; 
Bank  of  Geneva  v.  Reynolds,  88  N.  Y. 
160;  Down  v.  Congdon,  28  N.  Y.  122; 
May  y.  May,  11  Paige,  201)  and  in 
such  case  it  is  immaterial  tbat  tbere 
are  grantees  and  bona  fide  purcbasers 
from  tbe  purchaser  at  sucb  sales.  A 
purchaser  at  a  judicial  sale,  though  a 
stranger  to  tbe  Judgment  or  decree,  by 
bis  purchase,  submits  himself  to  tbe 
Jurisdiction  of  tbe  court  in  respect  to 
tbe  sale  and  purchase  and  so  do  all 
acquiring  title  from  and  under  him. 
Cazet  V.  mhbeU,  86  N.  Y.  677;  May 
V.  May,  11  Paige,  201.  The  court, 
however,  will  in  all  cases  indemnify 
the  persons  who  are  effected  by  a 
vacation  or  modification  of  an  order 
of  sale  or  leasing.  Weeke  v.  Weeks, 
106  N.  Y.  626. 

Where  a  receiver  of  property,  ap- 
pointed in  an  action  against  a  cor- 
poration, fraudulently  obtains  an 
order  for  the  sale  of  a  debt  due  the 
corporation,  an  equitable  action,  at 
tbe  suit  of  the  creditor,  will  lie  to 
vacate  the  order  and  set  aside  a  sale 
made  in  pursuance  thereof.  The 
creditor  is  not  limited  to  a  motion  in 


the  action  wherein  the  receiver  was 
appointed.  Hockley  v.  Draper,  60 
N.  Y.  88. 

A  private  sale  of  a  Judgment  by 
a  receiver,  to  one  representing 
Judgment  creditors,  at  a  grossly 
inadequate  price,  will  be  set  aside 
as  fraudulent.  It  is  not  necessary 
in  sucb  a  case  to  show  fraud  on  tbe 
part  of  all  the  parties  to  tbe  trans- 
action. If  the  receiver  acted  fraudu- 
lently, this  is  enough  to  warrant 
vacating  the  sale;  and  tbe  fact  tbat  he 
took  the  precaution  of  obtaining  an 
order  of  court  authorizing  him  to  sell 
at  private  sale  will  not  sustain  it. 
Eaekley  v.  Draper,  4  Thomp.  &  0. 
614. 

The  court  may  correct  a  mistake 
made  in  the  computation  of  the 
amount  of  a  receiver's  sale,  when  the 
record  and  papers  furnish  all  tbe  ele- 
ments for  the  correction.  Bryan  d 
Brawn  Shoe  Ca.  v.  Black,  52  Ark.  458. 

»  Sauthem  Exp.  Co.  v.  Wetiem  If,  G. 
B.  Go,  99  U.  8.  191,  25  L.  ed.  819; 
Central  Trust  Co,  v.  Marietta  A  N.  O. 
B,  Ca.  51  Fed.  Rep.  15.  16  L.  R.  A. 
90;  Braion  v.  Warner,  78  Tex.  548,  11 
L.  R.  A.  894.  See  contra,  Eatpe  ▼. 
Harding,  76  Tex.  17.  As  to  leasehold 
estates,  Mr.  Chief  Justice  Fuller  in 
Qtiincy,  M.  A  P.  B.  Co,  v.  Humphreys, 
145  U.  S.  82,  86  L.  ed.  682,  says:    "  If 
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the  receiver  are  to  marshal  the  assets  and  distribute  the  same  to 
the  creditors  as  directed  by  the  court  according  to  their  respective 
rights  and  interests. 

(2)  The  receiver  in  general  is  but  the  agent  of  the  court,  and 
is  not  the  agent  of  the  owner  of  the  property  for  the  fulfillment 
of  his  contracts,  except  where  he  makes  the  contracts  his  own  by 
some  act  of  adoption/ 

(3)  If  the  receiver  were  required  to  complete  the  unfinished 
contract  of  the  owner  the  effect  in  many  cases  would  be  to  make 
a  preference  in  favor  of  a  simple  contract  creditor  as  against  a 
lien  holder,  and  thus  change  the  rights  of  the  parties  as  they 
exist  at  the  time  of  the  receiver's  appointment.* 

(b)  The  court,  however,  may  order  the  receiver  to  complete  un- 


tbe  order  of  court  under  which  the 
eeiver  acts  embraceB  the  leasehold 
estate  it  becomes  his  duty  of  course 
to  take  possession  of  it.  But  he  does 
not  by  taking  such  possession  become 
assignee  of  the  term  in  any  proper 
sense  of  the  word.  He  holds  that  as 
he  would  hold  any  other  personal 
property  for  and  as  the  hand  of  the 
court  and  not  as  the  assignee  of  the 
term."  QaUh^  y.  Stoekbridge,  67 
Md.  222;  Olenny  ▼.  Langdon,  98  U.  S. 
20,  2d  L.  ed.  48;  American  File  Co.  t. 
OarreU,  110  U.  8.  288,  28  L.  ed.  149; 
Sparhauk  v.  Terkes,  142  U.  S.  1, 85  L. 
ed.  915;  Martin  v.  Black,  9  Paige, 
641;  Com,  ▼.  Franklin  Ins.  Co.  115 
Mmb.  278;  EUis  v.  Boston,  H.  A  E.  B. 
Co.  107  Mass.  1 ;  Fidelitif  8afs  Depont 
d  T.  Co.  ▼.  Armstrong,  85  Fed.  Rep. 
566;  Berry  v.  QiUis,  17  N.  H.  9;  Be 
Oak  PiU  CoUiery  Co.  L.  R  21  Ch. 
Div.  322. 

>  Com.  ▼.  FrankUn  Ins.  Co.  115 
Mass.  278;  Brown  v.  Warner,  78  Tex. 
548,  11  L.  R  A.  894;  Be  Brown,  8 
Edw.  Ch.  384;  Tamer  ▼.  Bichardson, 
7  East,  885;  EUis  ▼.  Boston,  H.  A 
B.  R,  Co.  107  Mass.  1;  Be  Otis, 
101  N.  y.  580;  Sunflower  OU  Cd. 
Y.    Wilson,    142    U.    8.    818,    85    L. 


ed.  1025;  Bbyt  v.  Stoddard,  2  Allen, 
442;  Woodruff  Y.  Erie  R  Co.  98  N.  Y. 
609;  £».  Joseph  db  8t.  L.  B.  Co.  y. 
Humphreys,  145  U.  8.  105.  86  L.  ed. 
640;  United  States  Trust  Co.  y.  Wahash 
Western  B.  Co.  150  U.  8.  287,  87  L. 
ed.  1085;  Seney  y.  Wabash  Western  R 
Co.  150  U.  8.  810,  87  L.  ed.  1092; 
Peoria  db  P.  U.  B.  Co.  y.  Chicago,  P. 
d  S.  W.  R  Co.  127  U.  8. 200, 82  L.  ed. 
110. 

«  Olyphant  y.  St.  Louis  Ore  dh  S. 
Co.  28  Fed.  Rep  729;  Southern  Exp. 
Co.  y.  Western  North  Carolina  B.  Go. 
99  U.  8.  191,  25  L.  ed.  819.  In  this 
case  there  was  a  contract  between  a 
railroad  company  and  an  express 
company  by  which  the  latter  loaned  the 
former  a  sum  of  money  to  be  expended 
in  repairing  and  equipping  the  road 
in  consideration  of  the  priyilegifes  and 
facilities  of  express  business  over  the 
road.  Foreclosure  proceedings  were 
instituted  and  a  receiver  appointed, 
who  refused  to  perform  the  contract 
A  bill  for  specific  performance  of  the 
contract  was  filed  by  the  express  com- 
pany. The  court  held  that  a  specific 
performance  if  decreed  would  be  a 
form  of  satisfaction  or  payment,  and 
declined  to  grant  the  relief. 
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finished  contracts  if  by  so  doing  the  interests  of  all  parties  will  be 
better  conserved,  and,  in  such  case,  whatever  is  done  by  the 
receiver  in  the  performance  of  snch  contracts  becomes  an  obliga- 
tion upon  the  receivership  and  its  property  to  be  protected  by  the 
court.'  Even  the  rights  of  lien  holders  may  ofen  be  promoted 
by  such  adoption. 

The  receiver  has  no  right  to  impeach  or  disaffirm  the  legal  and 
authorized  acts  of  a  corporation,  as  where  a  corporation  had  sur- 
rendered a  note  upon  which  the  receiver  subsequently  brought 
suit,  no  fraud  or  mistake  of  fact  being  shown,"  for  in  such  a  case 
the  receiver  is  as  much  bound  by  the  act  of  the  company  as  the 
company  would  be.  He  may,  however,  avoid  the  illegal  and  un- 
authorized act  of  the  company.* 

§  86.    Power  to  lease. 

(a)  It  was  formerly  the  law  in  England  that  a  receiver  could  not 
ex  mere  motu  lease  the  premises  which  he  held  as  receiver.  But 
in  this  country  it  is  a  common  practice  for  the  receiver  to  apply 
to  the  court  for  leave  to  lease,  and  frequently  power  is  given  in 
the  order  of  appointment  for  such  purpose.  It  is  not  necessary, 
however,  that  the  order  contain  such  power.*  The  court  may 
also  authorize  the  leasing  of  the  receivership  property  beyond  the 
termination  of  the  litigation  for  the  reason  that  if  this  power  did 
not  exist,  and  the  lease  is  terminable  ipHo  facto^  on  the  terminar 
tion  of  the  litigation  tenants  could  not  be  obtained  at  reasonable 


>  Olyphant  v.  8t,  Louis  Ore  dk  5. 
Ob.  28  Fed.  Rep.  729;  Flormee  Qas, 
B.  L.  Jb  P.  Co.  v.  Eanby,  101  Ala.  15; 
Suydam  v.  Bank  of  New  Brunsunck, 
8  N.  J.  Eq.  114.  But  see  Elmira  Iron 
db  8.  BoU.  Mm  Co,  y.  Erie  R,  Co.  26 
N.  J.  Eq.  284. 

« Hyde  v.  Lynde,  4  N.  Y.  887.  As  to 
the  right  of  a  receiver  of  a  railroad  to 
sever  the  coonection  between  it  and 
another  railroad,  for  non-payment  of 
the  sums  agreed  to  be  paid  by  the 
latter  for  the  privilege  of  running 
over  the  road, — determined,  in  a  case 
depending  upon  particular  facts,  see 
Elmira  Iron  d  8.  BoU.  MiU  Co.  v. 
Erie  B,  Co,  26  N.  J.  Eq.  284. 


*  LeavfUt  v.  Palmer,  8  N.  Y.  19; 
QiOet  V.  Moody,  8  N.  Y.  479;  Brouw&r 
v.  BUI,  1  Sandf.  629.  A  receiver  in 
a  foreclosure  proceeding  has  no  power 
to  contract  for  municipal  aid  in  the 
construction  by  him  of  the  unfinished 
portion  of  a  branch  road.  8mith  ▼. 
MeCuUoug\  104  U.  S.  25.  As  to  the 
liability  of  the  receiver  for  work  par- 
tially completed  when  appointed  and 
continued  by  the  contractor  there- 
after until  ordered  to  suspend,  see 
Oeraird  L.  In$.  A,  d  T.  Co.  v.  Cooper, 
51  Fed.  Rep.  882,  4  U.  8.  App.  681. 

^  Weeks  Y.  Weeks,  lOQN.  Y.  626;  ift- 
Minnville  d  M,  Bailroad  v.  Huggins,  8 
Baxt.  177. 
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rentals.'  The  term  for  which  the  lease  may  be  made  in  many 
cases  is  governed  by  statute,  and,  as  in  England  and  New  York, 
is  governed  by  roles  or  general  orders,  but  in  the  absence  of  gen- 
eral orders  the  customary  time  for  which  premises  of  the  charac- 
ter under  the  receivership  are  usually  rented  may  be  a  basis  upon 
which  to  act.  It  has  recently  been  adjudicated  and  deter- 
mined that  the  power  to  lease  without  notice  to  the  parties, 
is  not  a  jurisdictional  defect  rendering  the  order  void,*  yet 
it  would  seem  that  where  the  lease  runs  for  a  term  of  years, 
or  any  considerable  period,  notice  should  be  given.  As  to  the 
length  of  time  for  which  a  receiver  may  lease  without  an  order 
of  court,  general  or  special,  there  seem  to  be  no  well  considered 
cases,  though  Daniel's  Chancery  Pleading  and  Practice  says  he 
may  "lease  for  a  year  certain,  or  less,  or  for  any  term  not  exceed- 
ing three  years." ' 

In  case  of  a  railroad  company  where  no  power  exists  in  the 
corporation  to  lease  its  property  it  is  evident  no  power  exists  in 
its  receiver  to  lease,*  and  all  improvements  made  by  such  a 
lessee  are  at  his  own  risk. 

(b)  An  important  question  has  frequently  arisen  as  to  the  power 
of  the  receiver  to  cancel  a  lease  partially  expired  at  the  time  of  his 
appointment.  The  ordinary  chancery  receiver  is  clothed  with  no 
estate  in  the  property  but  is  a  mere  custodian  of  it  for  the  court, 
and  where  the  order  of  court  embraces  a  leasehold  estate  it  be- 


^Shrefoe  ▼.  Ha'wkinBon,  84  N.  J.  £q. 
418;  WtekMY.  Weeks,  106  N.  T.  626. 

» Weeke  v.  Weeke,  106  N.  Y.  626. 

»2  Daniers  C.  P.  &  P.  p.  1750.  The 
case  upon  which  Mr.  Daniel  relies  for 
this  statement  was  decided  in  Cham- 
bers and  does  not  seem  to  have  been 
reported,  so  that  for  the  facts  upon 
which  it  iB  based  or  the  precedents 
relied  npon,  if  any,  we  have  no  in- 
formation. Lord  Thurlow  in  Wynne 
▼.  NeuAorcugh,  1  Yes.  Jr.  164,  said: 
'*I  do  not  know  how  to  make  a  dis- 
tinction between  leases  for  one  year 
and  others,"  and  held  the  receiver 
could  not  lease  for  one  year  without 
application  to  the  master. 

The  Irish  rule  seems  to  have  been 


to  lease  for  seven  years  or  pending 
the  suit.  BuckworthY.  Morgan,  Smith 
on  Recrs.  (Irish)  82. 

See  further  as  to  authority  to  lease 
without  order,  NedU  v.  Sealing,  8 
Swanst.  304;  Morris  y.  Elme,  1  Ves.  Jr. 
189:  Swaby  v.  Dickon,  6  Sim.  681; 
BoberU  V.  Armstrong,  2  Moll.  862;  or 
leave  of  master,  Duffield  v.  Elwee,  11 

Beav.  690; v.  Lindeey,  15  Ves. 

Jr.  91. 

^JBtaUY.  MeMinnviOe  db  M,  R,  Co,  6 
Lea,  869;  Thomae  v.  WetAJereffgR,  Co. 
101  U.  8.  71,  25  L.  ed.  950;  York  iSf 
M.  L.  B,  Co.  V.  Winans,  58  U.  S.  17 
How.  80,  15  L.  ed.  27;  McMinnviUe  db 
M.  BaHroad  v.  Buggine,  8  Baxt.  177. 
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comes  the  duty  of  the  receiver  to  take  possession  of  it,  but  he 
does  not  by  such  possession  become  assignee  of  the  term.'  The 
court  does  not  bind  itself  or  its  receiver  eo  instantl  by  the  mere 
act  of  taking  possession  of  the  leasehold  property.  After  taking 
possession  of  such  property  the  receiver  is  entitled  to  a  reason- 
able time  in  which  to  ascertain  the  situation  of  affairs  and  deter- 
mine whether  it  will  be  advantageous  to  the  parties  in  interest,  or 
the  estate,  for  him  to  retain  and  use  the  leasehold  property.*  In 
all  such  cases  the  receiver  should  act  with  reasonable  promptness, 
and  in  the  meantime  do  no  act  that  may  be  construed  as  an  adop- 
tion of  the  lease.*     A  receiver  is  not  bound  to  accept  property  of 


^Oaither  v.  Slocfdmdge,  67  Md.  223; 
Quiney,  M,  &  P,  B.  Co,  ▼.  Humphreys, 
145  U.  S.  82,  86  L.  ed.  682. 

Receivers  who  take  pofisession  of 
cars  held  by  an  insolvent  railroad 
company  under  a  lease,  with  full  au- 
thority to  do  so,  and  operate  the  cars 
with  full  knowledge  of  the  lease  and 
the  burdens  assumed  by  the  company, 
are  bound  by  the  lease  as  assignees  of 
the  company.  E(uion  v.  Houston  db  T. 
a  B.  Co.  88  Fed.  Rep.  784. 

*8t.  Joseph  d  St.  L.  B.  Co.  v.  Humphr 
reys,  145  U.  S.  105, 86  L.  ed.  640;  Quin- 
ey,  M.  <&  P.  B.  Go.  v.  Humphreys,  145 
U.  8.  82, 36  L.  ed.  680;  Turner  v.  Bieh- 
ardson,  7  East,  335;  Broome  v.  Boinn- 
son,  cited  in  7  East,  889;  Sunflower 
Oa  Go.  V.  Wilson,  142  U.  B.  818,  822, 
85  L.  ed.  1025. 1028;  Com.  v.  Franklin 
Ins.  Go.  115  Mass.  278;  Sparhawk  v. 
Yerkes,  142  U.  8.  1,  85  L.  ed.  915;  Ne^o 
York,  P.  <Sb  0.  Go.  v.  New  York,  L.  E. 
&  W.  B.  Go.  58  Fed.  Rep.  268;  Farm- 
evH  Loan  &  T.  Go.  v.  Northern  P.  B. 
Co.  58  Fed.  Rep.  257;  UniUd  States 
Trust  Go.  v.  WabashWestern B.  Co.  150 
U.  8.  287,  87  L.  ed.  1085;  Seney  v. 
Wabash  Western  B.  Go.  150  U.  8.  810, 
87  L.  ed.  1092;  Qaitlier  v.  Stockbridge, 
67  Md.  222.  But  see  People  v.  Uni- 
tersal  L.  Ins.  Go.  80  Hun,  142. 

*What  acts  of  the  receiver  may  be 


construed  as  an  aooeptanoe  of  the  lease 
must,  in  the  very  nature  of  things,  be 
determined  from  the  circumstances 
surrounding  each  particular  case,  and 
is  often  a  question  of  much  difficulty. 
In  the  matter  of  assignees  in  bank- 
ruptcy where  the  same  rules  apply,  it 
has  been  held,  that  advertising  the 
leasehold  for  sale  with  a  view  of  as- 
certaining its  value  is  not  an  adoption, 
but  it  would  be  if  a  bid  were  accepted. 
Lord  Ellenborough,  in  Turner  v. 
Biehardson,  7  East,  885;  or  if  at  the 
sale  the  assignee  bid  in  the  property, 
Hastings  v.  Wilson,  Holt,  N.  P.  290; 
or  conveyed  it,  Page  v.  Golden,  2 
Stark.  809.  As  to  what  would  be  a 
reasonable  time  in  which  to  make  the 
election,  see  Ex  parte  Fletcher,  1  Deaa 
&  Ch.  818;  Ex  parte  Seott,  1  Rose,  446, 
note;  Ex  parte  Blandy,  1  Deac.  286. 

The  general  rule  as  to  what  con- 
stitutes an  acceptance  of  a  lease  by  an 
assignee  in  bankruptcy  is  stated  by 
Ch.  J.  Fuller  in  Quincy,  M.  A  P. 
B.  Go.  V.  Humphreys,  145  U.  8. 82, 99, 
86  L.  ed.  632,  638,  as  follows:  "If, 
however,  they  accepted  a  bidding,  or 
dealt  with  the  estate  as  their  own,  or 
used  it  in  a  manner  injurious  to  the 
persons  otherwise  entitled,  they  are 
not  within  this  protection."  The  same 
doctrine  is  held  in  Qlanny  v.  Langdon, 
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an  OBerous  and  unprofitable  nature  which  would  be  a  burden  in- 
stead of  a  benefit  to  the  estate.* 

A  claim  of  the  lessor  for  rent  accruing  before  the  receivership 
is  not  entitled  to  priority  over  lien  creditors.  It  is  an  unsecured 
liability  and  must  rank  along  with  all  other  claims  of  the  same 
class  on  final  distribution  of  the  assets.' 


98  U.  S.  20,  25  L.  ed.  48;  American 
FOe  Co,  V.  Qoflrrett,  110  U.  8.  288,  28 
L.  ed.  149;  SjKvrhawk  v.  Tei'kes,  142 
U.  8. 1, 85  L.  ed.  915;  Martin  v.  Black, 
9  Paige.  641 ;  Chm.  ▼.  FrankUn  Im, 
Go,  115  Ma88.  278;  Berry  v.  QUUs,  17 
N.  H.  9;  Hau^  v.  Stoddard,  2  Allen, 
442. 

In  Ba  Oak  Pits  CoUiery  Co.  L.  R. 
21  Ch.  Div.  822,  Lord  Justice  Llndley, 
under  the  "Companies  Act,"  stated 
the  English  rule  upon  this  subject  as 
follows:  (1)  "If  the  liquidator  has 
retained  possession  for  the  purposes 
of  winding  up,  or  if  he  has  used  the 
property  for  carrying  on  the  compa- 
ny's business,  or  has  kept  the  property 
in  order  to  sell  it  or  to  do  the  best 
he  can  with  it,  the  landlord  will  be 
allowed  to  distrain  for  rent  which  has 
become  due  since  the  winding  up. 
...  (2)  But  if  he  has  kept  possession 
by  an  arrangement  with  the  landlord 
and  for  his  benefit  as  well  as  for  the 
benefit  of  the  company  and  there  is 
no  agreement  with  the  liquidator  that 
he  shall  pay  rent,  the  landlord  is  not 
allowed  to  distrain.  .  .  .  When  the 
liquidator  retains  the  property  for  the 
purposes  of  advantageously  disposing 
of  it,  or  when  he  continues  to  use  it, 
the  rent  of  it  ought  to  be  regarded  as 
a  debt  constructed  for  the  purpose  of 
winding  up  the  company  and  ought 
to  be  paid  in  full  like  any  other  debt 
or  expense  properly  incurred  by  the 
liquidator  for  the  same  purpose,  and 
in  such  a  case  it  appears  to  us  that  the 


rent  for  the  whole  period  during  which 
the  property  is  so  retained,  or  used, 
ought  to  be  paid  in  full  without  ref- 
erence to  the  amount  which  could  be 
realized  by  a  distress.  •  .  .  But  no  au- 
thority has  yet  gone  the  length  of  de- 
ciding that  a  landlord  is  entitled  to 
distrain  for  or  be  paid  in  full  rent  ac- 
cruing since  the  commencement  of  the 
winding  up  when  the  liquidator  has 
done  nothing  except  abstain  from  try- 
ing to  get  rid  of  the  property  which 
the  company  holds  as  lessee.  If  the 
landlord  had  endeavored  to  reenter 
and  the  liquidator  had  objected,  the 
case  might  be  different. " 

^Sparhhawk  v.  Terkes,  142  U.  8.  1, 
85  L.  ed.  915;  Olenny  v.  Langdon,  98 
U.  8.  20.  25  L.  ed.  48;  Amariean  Fila 
Co.  V.  QwrreU,  110  U.  8.  288,  28  L. 
ed.  149.  This  species  of  unprofitable 
property  is  termed  by  Lord  Eenyon 
damnoaa  JiOBreditas,  cited  in  7  East, 
842.  Weeks  v.  Weeks,  106  N.  Y.  626; 
McMinntnlle  A  M,  Raikroad  ▼.  Hug- 
ginSf  8  Baxt.  177 ;  Shrew  v.  HankiTison^ 
84  N.  J.  Eq.  418;  Weeks  v.  Weeks,  106 
N.  Y.  626. 

^Huidekoper  v.  Hinckley  Locomotiw 
Works,  99  U.  8.  258,  25  L.  ed.  344; 
Fbsdiek  v.  Schall,  99  U.  8.  285.  25  L. 
ed.  339;  Union  Trust  Co.  v.  Illinois 
M.  R,  Co.  117  U.  8.  470,  29  L.  ed.  975; 
Thomas  v.  Western  Car  Co.  149  U.  8. 
95,  87  L.  ed.  663;  New  York,  P.  cfe  0. 
B.  Co.  V.  New  York,  L.  R  <&  W.  B. 
Co.  58  Fed.  Rep.  268. 
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§  37.  Power  oyer  property  in  foreign  Jurisdiction. 

It  is  exceedingly  difficult  to  reach  a  proper  solution  of  this 
question  separate  and  distinct  from  the  cognate  question  relating 
to  the  receiver's  right  to  sue  in  foreign  jurisdictions  in  which  form 
the  rights  of  the  receiver  and  his  power  over  such  property  have 
usually  been  discussed.  It  will  not  be  attempted  therefore,  in  this 
connection,  to  touch  upon  the  subject  except  in  a  brief  way.* 

It  has  been  the  practice  in  the  courts  of  chancery  of  England 
for  perhaps  a  century  and  a  half  to  appoint  receivers  for  the  pur- 
pose of  collecting  in  the  effects  of  persons,  and  decedent's  estates, 
situated  in  foreign  countries."  Sometimes  the  practice  was  to  ap- 
point a  receiver  resident  in  the  foreign  country  where  the  assets 
were  situated,  and  sometimes  to  appoint  as  receiver  a  resident  of 
England  with  power  to  appoint  a  foreign  agent  through  whom 
the  business  was  transacted.'  And  the  same  thing  has  been  done  in 
this  country,  but,  owing  to  the  great  variety  of  decisions,  and  ap- 
parent conflict  between  many  of  them,  growing  out  of  the  tech- 
nical rules  of  practice  relating  to  parties  authorized  to  sue  as  well 
as  the  relative  rights  of  citizenship  in  the  different  states  and  the 
remedies  applicable  to  such  relationship  the  law  has  been  subject 
to  great  confasion.  Much  of  this  confusion  has  arisen  from  the 
mistaken  idea  that  the  title  to  the  property  over  which  the  receiver 
is  appointed  is  vested  in  the  receiver  eo  i/nstanti  on  the  date  of 
the  order,  as  in  bankruptcy  and  many  insolvency  proceedings 
where  by  deeds  of  assignment  the  title  to  property  is  vested  in  the 
assignee. 

(a)  English  bulb. 

The  following  propositions  may  be  considered  as  established 
in  England : 

(1)  A  valid  transfer  of  personal  property  according  to  the  laws 
of  the  place  of  residence  is  valid  everywhere  and  will  be  enforced. 

(2)  The  same  rules  apply  to  transfers  of  personal  property 

*See  Chap.  vi.  ^Gockbum  ▼.  Baphtul,  9  81m.  &  Stu. 

^Drewry  v.  Darwin,  IILkj  20,  1765.       463;  v.  Linduy,  16  Ves.  Jr.  91. 

cited  in  24  L.  J.  Ch.  121;  Hinton  v. 
Qam,  24  L.  J.  Gh.  121,  2  £q.  479. 
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Tinder  bankruptcy  and  insolvency  proceedings  and  by  analogy  to 
receiverships. 

(3)  That  there  is  no  distinction  between  the  transfer  of  such 
property  by  voluntary  act  of  the  owner  and  by  operation  of  law 
so  far  as  the  effects  regarding  title  are  concerned. 

(4)  That  the  title  to  personal  property  in  a  foreign  jurisdiction 
will  be  protected  in  the  assignee  as  against  an  English  creditor. 

(5)  That  as  to  a  foreign  creditor  not  subject  to  English  laws  he 
will  be  permitted  to  retain  property  acquired  under  attachment 
subsequent  to  the  assignment  where  the  local  laws  confer  upon 
him  an  absolute  title.' 

(b)  Amebioan  bulb. 

The  doctrine  of  American  courts  is  almost  diametrically  op- 
posite that  of  the  English  courts  in  some  respects,  and  may  be 
summarized  as  follows : 

(1)  As  to  the  disposition  of  personal  property  the  law  of  the 
domicil  of  the  owner  governs  the  transfer  and  if  valid  at  his  place 
of  domicil  the  transfer  is  valid  everywhere,  except  where  the  local 
law  makes  a  preference  in  favor  of  its  own  citizens. 

(2)  As  to  the  disposition  of  personal  property  by  operation  of 
jaw  as  in  receiverships,  the  law  being  local  has  no  extra  territorial 
effect  so  far  as  the  title  is  concerned.  In  such  cases  the  assignee 
takes  the  property  subject  to  every  equity  of  foreign  creditors, 
and  subject  to  all  remedies  of  foreign  countries. 

(8)  As  between  the  different  states  in  this  country  there  has 


>A  full  and  a  very  elaborate  opinion 
with  an  exhaustive  review  of  English 
and  other  foreign  authorities  upon 
this  question  is  given  by  Chancellor 
Kent  in  Eolmsi  v.  Bamseiij  4  Johns. 
Ch.  400,  20  Johns.  229,  and  the  au- 
thorities upon  the  question  will  not  be 
repeated  in  the  connection.  Bee  also 
2  Bell's  Com.  7th  ed.  by  McLaren 
p.  568  [680];  and  a  review  of  all  the 
authorities  both  English  and  American 
in  Story's  Conf.  of  Laws,  8th  ed. 
gg  404-418;  OoodwinY.  Jones,  SMsm, 
617.  And  eeediUr,  Wornnek,  1  H. 
fil.  690;  HurUer  r.  PtftU,  4  T.  R.  182; 
PhiUips   T.  HunUr,  2   H.  Bl.    402; 


Holmes  v.  Bemsen,  4  Johns.  Ch.  460; 
WOson's  Case,  cited  in  1  H.  Bl.  691; 
Solomons  v.  Boss,  1  H.  Bl.  181, 
note,  691;  JoUet  v.  DepontMeu, 
1  H.  Bl.  182,  noU,  691;  Ifeale  ▼. 
OotHngham,  1  H.  Bl.  182,  note;  Boyal 
Bank  of  SeoOand  v.  Outhbert  {Stein's 
Ckue),  1  Rose  Bank  Cases,  Appx. 
472,  2  Rose  Bank  Cases.  78;  Smith 
T.  BueKanan,  1  East,  6. 

The  foregoing  cases  are  principally 
bankrupt  cases  but  involve  the  same 
principle  involved  in  receivership 
matters.  Booth  v.  Olark,  68  U.  S.  17 
How.  822, 16  L.  ed.  164. 
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grown  up  a  species  of  comity,  founded  npon  the  doctrine  of  reci- 
procity, by  means  of  which  foreign  assignments  and  receiverships 
are  recognized  and  enforced  except  where  the  rights  of  the  citi- 
zens of  the  state  where  such  foreign  assignment  is  sought  to  be 
enforced  are  prejudiced.  In  other  words,  where  the  foreign  law 
comes  in  conflict  with  the  law  of  the  forum  the  latter  prevails. 
This  doctrine  is  based  upon  principle,  inter  alia,  that  where  a 
foreign  citizen  places  his  property  under  the  protection  of  another 
state  he  voluntarily  submits  such  property  to  the  remedies  tha^ 
state  gives  to  its  citizens.  The  rule  is :  Qiuitentcs  sine prejudicio 
indulgerdium  fieri  potesV 


^Booth  V.  Clark,  68  U.  8.  17  How. 
822, 15  L.  ed.  164;  Blake  v.  Waiiams, 
6  Pick.  286;  Tulip  v.  Herrin,  44  Mias. 
626;  Very  v.  McHenry,  29  Me.  208; 
Oliver  ▼.  Townee,  2  Mart.  N.  8.  98; 
FrcusUr  v.  Frederieke,  24  N.  J.  L.  162; 
MUne  V.  Moreton,  6  Binn.  858;  Wood- 
toard  V.  Boane,  28  Ark.  526;  Speed  y. 
May,  17  Pa.  91;  Lav>  v.  MiUe,  18  Pa. 
185;  Saunders  ▼.  WUUame,  5  N.  H. 
213;  Ogdm  ▼.  Saunders,  25  U.  8.  12 
Wheat.  213,  6  L.  ed.  606;  WaUace  v. 
Pattermn,  2  Harr.  <&  McH.  463. 

The  law  of  New  York  is  most  ably 
reviewed  in  the  late  case  of  Be  Watte, 
99  N.  Y.  488,  by  Mr.  Justice  Earl, 
and  the  following  propositions  estab- 
lished as  the  law  of  that  state : 

"(1)  The  statutes  of  foreign  states 
can  have  in  no  case  any  force  or  effect 
in  this  state  ex  praprio  vigore  and  hence 
the  statutory  title  of  foreign  assignees 
in  bankruptcy  can  have  no  recognition 
here,  solely  by  virtue  of  the  foreign 
statute. 

(2)  But  the  comity  of  nations  which 
Judge  Denio  in  Petersen  v.  Chemical 
Bank,  82  N.  Y.  21,  said  is  a  part  of 
the  common  law  allows  a  certain  effect 
here  to  titles  derived  under,  and  pow- 
ers created  by  the  laws  of.'  other  coun- 
tries, and  from  such  comity  the  titles 
of  foreign  statutory  assignees  are 
recognized  and  enforced  here  when 


they  can  be  without  injustice  to  our 
own  citizens,  and  without  prejudice 
to  the  rights  of  creditors  pursuing 
their  remedies  here  under  our  statutes; 
provided  also  that  such  titles  are  not 
in  conflict  with  the  laws  or  publie 
policy  of  our  state. 

(8)  8uch  foreign  assignees  can  ap- 
pear, and  subject  to  the  conditiona 
above  mentioned,  maintain  suits  in 
our  courts  against  debtors  of  the 
bankrupt  whom  they  represent,  and 
against  others  who  have  interfered 
with  or  withheld  the  property  of  the 
bankrupt."  The  following  cases  are 
cited  as  sustaining  the  propositions 
above  laid  down  :  Peterson  v.  Chem- 
ical Bank.  32  N.  Y.  21;  Kelly  v.  Orapo, 
45  N.  Y.  86;  Osgood  v.  Maguire,  61 
N.  Y.  524;  Hibemia  Nat.  Bank  v. 
Lacombe,  84  N.  Y.  867;  Be  Bristol,  16 
Abb.  Pr.  184;  Bunk  v.  St.  John,  29 
Barb.  585;  Barclay  v.  Quicksilver 
Min.  Co.  6  Lans.  25;  Hoopes  v.  Tuck- 
erman,  3  Sandf.  311;  Olypliant  v.  At- 
wood,  4  Bo8W.  459;  HutU  v.  Jackeon, 
5  Blatchf.  849.  8ee  also  Humphreys 
V.  Hopkins,  81  Cal.  551,  6  L.  R.  A. 
792;  StaU  Bank  v.  Firet  Nat  Bank,  84 
N.  J.  Eq.  450;  Farmers'  A  M.  Ins.  Co. 
V.  Needles,  52  Mo.  17;  Kronberg  v. 
Elder,  18  Kan.  150;  Moseby  v.  Burrow, 
52  Tex.  896;  Hunt  v.  Columbian  Ins. 
Co.  55  Me.   290;  FOkim  v.  Nunn^ 
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Ill 


§  38.    Power  to  impeach  fraudulent  acts  of  debtor. 

A  court  of  chancery  has  no  inherent  power  to  invest  a  receiver 
with  authority  to  impeach  a  sale  that  is  fraudulent  as  to  creditors. 


miuikeT,  81  Wis.  91 ;  McClure  v.  Cktrnp- 
itftf.  71  Wis.  850;  Taylor  Y,Boardman, 
25  Vt.  581;  Crapo  v.  EeUp,  88  U.  S. 
16  Wall.  610,  21  L.  ed.  4S0;  WatariY. 
Barton,  1  Coldw.  450;  Bmd  v.  Cooke, 
45  GoDD.  126;  CagiU  ▼.  Wooldridge,  8 
Baxt.  580;  MeAlpin  v.  Jonu,  10  La. 
Ann.  552;  Singerly  y.  Fox,  75  Pa.  114; 
CofMtoek  T.  Frederickeon,  51  Minn. 
850. 

Chief  Justice  Mitchell  in  Oatlin  ▼. 
Wilcox  Silver  Plate  Co.  128  Ind.  477,  8 
L.  R.  A.  62,  states  the  law  upon  this 
subject  as  follows: 

(1)  The  rule  may  be  considered  as 
established  that  a  receiver  may  invoke 
the  aid  of  a  foreign  court  in  obtaining 
possession  of  property  or  funds  wilhin 
its  jurisdiction  to  which  he  is  entitled, 
but  aid  will  only  be  extended  as 
against  those  who  were  parties  to,  or 
In  some  way  in  privity  with,  the  pro- 
ceedings in  the  course  of  which  his 
appointment  was  made,  or  who  are  in 
possession  of  the  property  or  fund  to 
which  the  receiver  has  a  right,  and 
not  against  creditors  of  a  nonresident 
debtor,  who  are  seeking  to  subject  the 
property  or  fund  to  the  payment  of 
their  debts,  by  proceedings  only  insti- 
tuted for  that  purpose. 

nurd  V.  Edzabeih,  41  N.  J.  L.  1; 
Runk  V.  St.  John,  29  Barb.  585;  Baghy 
V.  Atlantic,  M,  db  0.  R.  Co.  86  Pa.  291; 
Lycoming  F.  Ins.  Co,  v.  WriglU,  55 
Yt.  5^6;  Thureton  v.  Bosenfield,  42 
Mo.  474;  WUUUe  v.  Waite,  25  N.  T. 
677. 

(2)  It  follows,  hence,  that  the  avail- 
able legal  authority  of  a  receiver  is  co- 
extensive only  with  the  jurisdiction  of 
the  court  by  which  he  was  appointed 


when  the  right  of  precedence  or 
priority  of  creditors  is  asserted  in  re- 
spect to  property  or  funds  of  a  non- 
resident debtor,  which  the  receiver 
has  not  yet  reduced  to  possession. 

Hunt  V.  Columbian  Ins.  Co.  55  Me. 
290;  Warren  v.  Union  Nat.  Bank,  7 
PhUa.  156;  Booth  y.  Clark,  58  U.  8. 17 
How.  822, 15  L.  ed.  164;  State  v.  Jack- 
sonvUUe,  P.  dk  M.  R  Co.  15  Pla.  201; 
Farmers^  A  M.  Ins.  Co.  v.  Needles^  52 
Mo.  17;  Taylor  v.  Columbian  Ins.  Co. 
14  Allen,  858. 

(8)  It  is  of  course  well  settled  that 
personal  property  is  transferable  ac- 
cording to  the  law  of  the  owner's 
domicil,  and  that  a  voluntary  assign- 
ment or  transfer  made  without  com- 
pulsion or  legal  coercion  is  to  be  gov- 
erned everywhere  by  that  law,  unless 
the  contract  by  which  the  the  transfer 
was  made  is  limited  or  restrained  by 
some  positive  enactment  of  the  state 
in  which  the  property  is  situate  or 
unless  it  affects  citizens  of  the  latter 
state  injuriously. 

Ames  Iron  Works  v.  Warren,  76  Ind. 
612;  MarUn  v.  Potter,  11  Gray,  37; 
Weid(^  V.  Maddox,  66  Tex.  872;  War- 
ner V.  Jaffray,  96  N.  Y.  248;  Qreen 
V.  Van  Buskirk,  74  U.  S.  7  Wall.  139, 
19  L.  ed.  109;  Askew  v.  La  Cygne 
Exdi.  Bank,  83  Mo.  366;  Law  v.  Mills, 
18  Pa.  185;  Lowry  v.  HaU,  2  Walls  & 
S.  129;  amiih's  Appeal,  104  Pa.  881; 
Chafee  v.  Fourth  Nat.  Bank,  71  Me. 
514;  GuiUander  v.  Hotoell,  35  N.  T. 
657;  Faulkner  v.  Hyman,  142  Mass. 
58;  Sloore  v.  Church,  70  Iowa,  208; 
Re  Waite,  99  N.  Y.  438. 

(4)  Property  in  a  foreign  state  that 
has  passed  from  an  assignor  to  an 
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As  a  rale  the  ordinary  receiver  pendente  lite  in  case  of  corpora- 
tions is  regarded  as  representing  the  corporate  body  itself  and  not 


assignee  by  a  volunUry  deed,  and  not 
by  proceedings  in  intUum  by  process 
of  law,  is  distinguished  from  Hlce 
property  in  the  hands  of  a  receiver  by 
operation  of  law,  or  by  an  assignment 
made  under  legal  compulsion.  Assign- 
ments of  the  latter  class  are  held 
inoperative  upon  property  not  situate 
within  the  territory  over  which  the 
laws  that  make,  or  compel  its  debtor 
to  make  them,  have  dominion. 

Khawn  v.  Pearee,  110  111.  850; 
StnUfCg  Appeal,  104  Pa.  881 ;  WdLian 
V.  WhiUoek,  9  Fla.  86. 

(5)  The  principles  of  comity  in 
favor  of  a  foreign  receiver  in  obtain- 
ing possession  of  a  fund  are  not  only 
suspended  as  against  a  citizen  of  the 
state  where  the  property  is  situate, 
but  also  as  against  nonresident  cred- 
itors of  states  other  than  that  of  the 
debtor.  There  are  some  cases  that 
hold  that  if  the  receiver  reduces  the 
property  to  his  possession  then  in  such 
case  his  possession  will  be  protected 
in  a  foreign  Jurisdiction,  provided  the 
property  is  in  the  foreign  Jurisdiction 
for  a  lawful  purpose. 

Cf.  Chicago,  M.  A  8t,  P.  R.  Co.  v. 
Keokuk  N,  L,  Packet  Co.  108  111.  317 
CagiU    v.    Wooldridge,  8    Baxt.    580 
KiUiner  v.  Bobart,  58  How.  Pr.  452 
Pond  v.  Cooke,  45  Cono.  186;  Cook  v. 
Orange,  48  Conn.  401;  Blake  Crusher 
Co.    V.   New    Haven,    46  Conn.  473. 
Contra,  Humphreys    v.    Hopkins,   81 
Cal.  557,  6  L.  R.  A.  792. 

But  not  so  where  the  property  is  in 
a  foreign  jurisdiction  for  an  illegal 
purpose. 

Dick  V.  Bailey,  2  La.  Ann.  974. 

Where  a  receiver  was  appointed  in 
New  York,  and  a  general  assignment 
was  made  to  him  by  the  debtor,  the 
receiver  was  permitted  to  file  a  bill  in 


Michigan  to  foreclose  a  mortgage  not 
strictly  as  receiver,  but  as  assignee. 
Qraydon  v.  Church,  7  Mich.  36. 

As  to  the  receiver's  right  to  sue  in  a 
foreign  Jurisdiction  it  has  been  held 
that  he  has  no  such  right  in  the  follow- 
ing cases: 

Hope  Mut,  X.  Ins.  Co,  v.  Taylor,  2 
Bobt.  278;  Kronberg  v.  Elder,  18  Kan. 
150;  Commercial  Not,  Bank  v.  Mother- 
well Iron  dh  8.  Co.  95  Tenn.  172,  29  L. 
R.  A.  164;  Farmers'  d  M,  Ins,  Co.  v. 
Needles,  52  Mo.  17;  Brighaan  v.  Lud- 
dington,  12  Blatchf.  237;  Haeard  v. 
Durant,  19  Fed.  Rep.  471;  Olney  v. 
Tanner, 21  Blatchf.  540;  Day  v.  Postal 
TeUg.  Co.  66  Md.  354;  BartUU  v.  Wil- 
bur,  53  Md.  485;  FUkins  v.  Nunne 
macher,  81  Wis.  91;  McClure  v.  Camp- 
beU,  71  Wis.  850;  Booth  v.  Clark,  58 
U.  8. 17  How.  822. 15  L.  ed.  164.  This 
case  is  the  authority  for  holding  that 
a  receiver  has  no  right  to  sue  in  a  for- 
eign Jurisdiction,  on  which  most  of 
the  foregoing  cases  are  based.  It  was 
not  the  law  in  England  when  decided 
[1854],  and  had  not  been  since  the  case 
of  Falliott  V.  Ogden,  1  H.  BL  128 
(1789);  nor  was  it  the  law  of  conti- 
nental Europe.  The  doctrine  had 
been  condemned  in  Holmes  v.  Bemsen, 
4  Johns.  Ch.  460,  by  Chancellor  Kent, 
and  is  at  variance  with  the  following 
later  cases: 

Boulware  v.  Davis,  90  Ala.  207,  9 
L.  R.  A.  601;  Merchantt^  Nat.  Bank 
V.  McLeod,  38  Ohio  St.  174;  Wilkinson 
V.  Culver,  23  Blatchf.  416;  McAlpin 
V.  Jones,  10  La.  Ann.  552;  Lycoming 
F,  Ins.  Co.  V.  Wright,  55  Vt.  526; 
IgUshart  v.  Bierce,  36  Dl.  188;  Oray- 
don  V.  Church,  7  Mich.  86;  Hunl 
V.  Columbian  Ins.  Co.  55  Me.  290; 
Hurd  V.  Elizabeth,  41  N.  J.  L.  1; 
Chafee  v.  Quidnick  O).  18  R.  L  442; 
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its  creditors  or  shareholders.  He  derives  his  power  under  and 
through  it,  and  for  the  purposes  of  litigation  he  takes  only  the 
rights  of  the  corporation  such  as  could  be  asserted  in  its  own 
name/    But  in  other  cases  by  virtue  of  statutory  provisions  the 


I^ine  T.  Lester,  44  Conn.  196;  Cooke 
T.  Orange,  48  Conn.  401;  Merchantt^ 
Nat.  Bank  y.  MeLeod,  88  Ohio  bt.  174; 
Bidlaek  y.  Mason.  26  N.  J.  Eq.  280; 
Sobemheimer  v.  Wheeler,  45  N.  J.  Eq. 
4(14;  Meiener  y.  Bauer,  98  Ind.  427; 
Bunk  y.  St.  John,  29  Barb.  585;  Milns 
y.  Moreton,  6  Binn.  858;  Barclay  y. 
Quieksilver  Min.  Co.  6  Lans.  25;  Pugh 
y.  HurU,  52  How.  Pr.  22;  Byer  y. 
Power,  89  N.  Y.  S.  R.  186;  Peters  y. 
FosUt,  56  Hun,  607;  New  Jersey  Pro- 
tection db  L.  Bank  y.  Th4}rp,  6  Cow.  46; 
JSibemia  Nat.  Bank  y.  Lacombe,  84  N. 
Y.  367;  Toronto  General  Trust  Go.  v. 
Clueago,  B.  <fc  Q.  B.  Co.  123  N.  Y.  37; 
Woodward  y.  Brooks,  128  III.  222,  8 
L.  R.  A.  702;  Bhawn  y.  Pearce,  110 
111.  850;  SereombY.  Catlin,  128  III.  556. 

'*The  course  of  modern  adjudica- 
tions," says  Pinney,  J.,  in  QUinan  y. 
Eetcham,  84  Wis.  60.  28  L.  R.  A.  52, 
"is  in  favor  of  a  liberal  extension  of 
interstate  comity,  and  against  a  narrow 
and  provincial  policy,  which  would 
deny  proper  effect  to  judicial  decisions 
of  sister  states  under  their  statutes, 
and  rights  claimed  under  them  simply 
because  technically  they  are  foreign 
and  not  domestic." 

For  an  instructive  case  on  the  law 
of  international  comity,  see  Hilton  v. 
Ouyot,  159  U.  8.  118. 

As  showing  the  power  of  the  court 
oyer  property  in  a  foreign  jurisdiction 
where  it  has  jurisdiction  over  the  par- 
ties, see  Ccle  v.  Cunningham,  188  U. 
8.  107,  88  L.  ed.  588;  Sereomb  v.  Cat- 
Un,  128  lU.  556;  Alexander  v.  Tolleston 
Club,  110  111.  65. 

A  foreign  receiyer  of  a  foreign  cor- 
pontion,  appointed  at  the  place  of  its 
domidl  to  whom  all  its  assets  have 

8 


been  assigned,  has  been  allowed  to 
intervene  In  Massachusetts  and  be 
heard  in  a  proceeding  to  appoint  a  re- 
ceiver in  that  state.  BusweU  v.  Su- 
preme Sitting  0.  of  I.  K 161  Mass.  224. 
But  see  Fawcett  v.  Supreme  Sitting  0. 
of  I.  H.  64  Conn.  170,  24  L.  R.  A.  815. 
A  receiver  of  one  state  will  be  ap- 
pointed over  a  railroad  extending  into 
another  state  by  the  court  of  the  latter 
state  on  grounds  of  comity.  Port 
Boyal  &  A.  B.  Co.  v.  King,  98  Ga. 
68,  24  L.  R.  A.  780.  To  the  same 
effect  is  Baldwin  v.  Hosmer,  101  Mich. 
432. 

A  careful  examination  of  the  fore- 
going cases,  taking  into  consideration 
the  tendency  and  broader  liberality  of 
our  modern  courts,  and  the  increasing 
laxity  in  the  application  of  the  doc- 
trine of  stare  decisis — now  becoming  a 
relic  of  the  past— it  is  believed  will  es- 
tablish the  following  propositions  so 
far  as  personal  property  in  a  foreign 
Jurisdiction  is  concerned: 

(1)  The  distinction  between  a  vol- 
untary transfer  and  a  transfer  by 
operation  of  law  is  a  mere  legal  fiction. 

(2)  A  recognition  of  the  rights  of  a 
foreign  receiver  co-extensive  with  the 
recognized  rights  of  the  person  or  cor- 
poration over  whose  property  he  is 
appointed  is  conducive  to  the  best  in- 
terests of  interstate  and  international 
commercial  relations,  and  is  in  har- 
mony with  the  fundamental  principles 
of  our  government,  promoting  as  it 
does  due  and  proper  respect  between 
the  courts  of  the  several  states. 

^Bepublie  L.  Ins.  Co,  v.  Swigert,  135 
111.  150,  12  L.  R.  A.  828;  Hyde  v. 
Lynde,  4  N.  Y.  887;  Higgins  v.  Qilles- 
heimer,  26  N.  J.  Eq.  808.    In  this  case 
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receiver  may,  as  the  representative  of  creditors,  disaffirm  and  im- 
peach the  fraudulent  acts  of  the  insolvent  debtor  or  coi-poration/ 
This  is  especially  so  in  an  action  brought  to  wind  up  an  insolvent 
corporation,  in  which  case  the  receiver,  represents  the  interests  of 
creditors  rather  than  the  dead  corporation.'  The  receiver  may 
also  disaffirm  the  unlawful  acts  of  a  corporation,  as  where  dividends 
have  been  declared  in  favor  of  stockholders  of  an  insolvent  cor- 
poration in  violation  of  a  statute.' 


the  Yioe  Ohancellor  says:  "The  ques- 
tion in  this  case  is,  has  the  complainant 
as  receiver  a  right  to  have  them  n uni- 
fied? In  the  absence  of  a  statutory 
provision  a  receiver  is  a  mere  instru- 
ment, or  arm  of  the  court,  by  which 
he  holds  the  property  in  dispute  for 
safe  lieeping  and  preservation;  he  is 
not  invested  with  the  legal  title;  he 
acts  or  refrains  as  the  court  directs; 
he  is  so  purely  the  creature  of  the 
court  that  the  property  he  holds  is 
esteemed  io  he  in  custodialeffii.  .  .  . 
It  is  clear  therefore  that  unless  the  stat- 
ute authorizing  complainant's  appoint^ 
ment  as  receiver  confers  upon  him  the 
right  to  maintain  this  action  he  cannot 
maintain  it.  His  right  to  appear  here 
as  a  suitor  to  impeach  these  convey- 
ances must  appear  in  the  law  author- 
izing his  appointment,  or  he  has  no 
such  right."  See  also  Seymour  v. 
WiUon,  16  Barb.  294;  Green  v.  HiekB, 
1  Barb.  Ch.  809;  Dorr  v.  Noxon,  6 
How.  Pr.  29;  Foi^ier  v.  Townshend,  12 
Abb.  Pr.  N.  S.  469;  Coope  v.  Bowles, 
42  Barb.  87;  Hyde  v.  Lynds,  4  N.  Y. 
887;  Piscataqua  F.  &  M.  Ins.  Go.  v. 
EiU,  60  Me.  178;  Kennebec  dt  P.  R.  R. 
Co.  V.  Portland  &  R.  P.  Co.  54  Me. 
181 ;  Brewer  v.  Boston  Theatre  Proprs. 
104  Mass.  878;  Be  Duckworth,  L.  R.  2 
Ch.  App.  Cas.  577;  LeifchUd's  Case, 
L.  R  1  Eq.  281 . 

^Pittsburg  Carbon  Co.  v.  McMillin, 
119  N.  Y.  46.  7  L.  R.  A.  46;  VaU  v. 
Hamilton,  85  N.  Y.  453;  Atty.  Gen,  v. 
Guardian  Mut.  L.  Ins.  Co,  77  N.  Y. 


272;  UndertDOod  v.  SuteUffe,  77  N.  Y. 
62;  Bostioiek  v.  Menek,  40  N.  Y.  388 
GilleU  V.  PhilUps,  18  N.  Y.  114 
Tuekerman  v.  Broum,  88  N.  Y.  297 
Curtis  y.  Leavitt,  15  N.  Y.  44;  Porter 
V.  WiUiams,  9  N.  Y.  142;  Talmage  v. 
PeU,  7  N.  Y.  847;  QiUet  v.  Moody,  8 
N,  Y.  474;  Mann  v.  Pentz,  8  N.  Y. 
416;  Van  CoU  v.  Van  Bruni,  2  Abb. 
N.  C.  288,  82  N.  Y.  685;  Libby  v. 
Eosekrans,  66  Barb.  217;  Osgood  v. 
Laytin,  48  Barb.  464,  5  Abb.  Pr.  N. 
8.  9;  Barton  v.  Hosner,  24  Hun,  469; 
Butterworth  v.  O'Brien,  24  How.  Pr. 
488;  Manley  v.  Rassiga,  18  Hun,  288; 
Osgood  V.  C^den,  4  Eeyes,  70;  Broutoer 
V.  Appleby,  1  Sandf.  158;  Brouwer  v. 
HiU,  1  Sandf.  629;  Hoyt  v.  Thompwn, 
8  Sandf.  416;  Porter  v.  Sabin,  149  U. 
8.  478,  87  L.  ed.  815;  Bunyon  v.  Far- 
mers' d  M.  Bank,  4  N.  J.  Eq.  480; 
Monitor  Furnace  Co.  v.  Peters,  40 
Ohio  St.  575;  GiU  v.  Balis,  72  Mo. 
424;  Alexander  v.  Belfe,  74  Mo.  495; 
MinneHoia  Thresher  Mfg.  Co.  v.  Lang- 
don,  44  Minn.  87;  but  see  Atchison  v. 
Davidson,  2  Pinney,  48:  Hamlin  v. 
Wright,  23  Wis.  492. 

*  United  States  v.  Church  qf  Jesus 
Christ  of  L.  D.  8.  5  Utah,  638;  Be 
Atty.  Gen.  v.  Guardian  Mut.  L.  Ins. 
Co.  77  N.  Y.  272;  OrandaUy.  Lincoln, 
52  Conn.  78.  And.see  further  Corpo- 
rations. 

^Minnesota  ThresJier  Mfg,  Co.  v. 
Langdon,  44  Minn.  87;  Osgood  v.  Lay- 
tin,  48  Barb.  464,  Affirmed  in  8  Eeyes, 
521. 
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§  39.  Power  to  eoUect  unpaid  stock  subscriptions. 

A  receiver  of  an  insolvent  corporation  being  appointed  to  ad- 
minister the  whole  estate  so  far  as  it  is  liable  for  the  payment 
of  its  debts  has  power  to  enforce  payment  of  arrearages  of  stock- 
holders for  unpaid  stock,  such  arrearages  being  properly  liable 
for  the  payment  of  the  corporation  debts.'     In  a  proceeding  to 


In  Kennedy  v.  Thorp,  61  N.  Y.  174, 
it  was  held  that  where  a  vendor  f  roqi 
whom  goods  had  been  fraudulently 
obtained  brings  suit  on  the  contract 
and  prosecutes  it  to  judgment,  neither 
the  vendor  or  his  receiver  appointed  in 
supplementary  proceedings  based  on 
such  judgment  can  set  up  fraud  in  the 

sale. 

In  Olney  v.  Tanner,  10  Fed.  Rep. 
101,  affirmed  in  18  Fed.  Rep.  686,  it 
was  held  that  a  receiver  appointed  in 
supplementary  proceedings  is  not 
vested  by  virtue  of  his  appointment 
with  the  title  of  property  fraudulently 
conveyed  by  the  debtor.  The  court 
appointing  him  cannot  put  him  in 
possession  of  such  property.  It  will 
not  authorize  his  meddling  with  it  nor 
protect  him  if  he  does  so.  But  he  may 
assail  the  fraudulent  transaction  by  a 
suit  for  that  purpose  to  the  extent  a 
creditor  might  do  and  not  otherwise 
and  recover  to  the  extent  such  creditor 
might  recover.  BoiUmek  v.  Menck^  40 
N.  Y.  883;  Brown  v.  Gilmore,  16  How. 
Pr.  527;  Field  v.  Sands,  8  Bosw.  685. 
And  in  such  case  if  an  assignee  in 
bankruptcy  of  the  debtor  has  been 
appointed  he  alone  can  file  a  bill  to 
set  aside  the  fraudulent  conveyance. 
Olnejf  V.  Tanner,  18  Fed.  Rep.  686; 
Cf.  Teller  v.  BandaJl,  40  Barb.  242; 
Becker  v.  Torrance,  81  N.  Y.  637; 
Miller  v.  MacKenzie,  29  N.  J.  £q.  292. 
But  see  Biggins  v.  QUUsheimer,  26  N. 
J.  Eq.  808;  Parker  v.  Brouming,  8 
Paige,  888.  A  receiver  has  power  to 
obtain  possession  and  control  of  assets 


retained  and  concealed  by  the  officers 
of  a  corporation.  Brandt  v.  Allen,  76 
Iowa,  50, 1  L.  R  A.  658,  and  in  such 
case  defendants  will  not  be  heard  to 
say  that  the  assets  are  not  needed  for 
the  payment  of  the  lawful  debts  of  the 
company.  MeCarty's  Appeal,  110  Pa. 
879. 

^ffeman  v.  Britton,  88  Mo.  549;  Sho- 
ioaUer  v.  Laredo  Improt.  Co,  88  Tex. 
162;  Pento  v.  Hatoley,  1  Barb.  Ch.  122; 
Calkins  v.  Atkinson,  2  Lans.  12;  Farm- 
ers' dh  M.  Bank  v.  Jenks,  7  Met..  592; 
Bankine  v.  ElUoU,  16  N.  Y.  877.  And 
suit  may  be  collectively  or  individ- 
ually against  the  shareholders.  Van 
Wageman  v.  Clark,  22  Hun,  497. 
And  in  some  states  msy  make  assess- 
ments as  in  mutual  insurance  compa- 
nies. Tobey  v.  RusseU,  9  R.  I.  58; 
Embree  v.  SMdeler,  86  Ind.  428;  Mc- 
Donald V.  Boss-Lewin,  29  Hun,  87; 
Sands  v.  Sanders,  28  N.  Y.  416;  Jack- 
son V.  Roberts,  31  N.  Y.  804;  Doione 
V.  Hammond,  47  Ind.  181;  Frank  v. 
Morrison,  58  Md.  423;  Siillman  v. 
Dougherty,  44  Md.  380;  Eldeikin  v. 
Peterson,  8  Wash.  674;  Great  Western 
TeHeg,  Co.  v.  Gray,  122  111.  680;  Clark 
V.  Thomas,  34  Ohio  8t.  46;  MerehanU*- 
Nat,  Bank  v.  Northwestern  Mfg.  db- 
Car  Co,  48  Minn.  861;  Minnesota 
TJiresher  Mfg.  Co.  v.  Langdon,  44 
Minn.  87;  Stewart  v.  Lay,  45  Iowa, 
604;  Gaslight  d  Bkg.  Co.  v.  Eaynes, 
7  La.  Ann.  114;  New  Orleans  Gaslight 
Co.  V.  Bennett,  6  La.  Ann.  457;  Slark 
V.  Burke,  5  La.  Ann.  740. 

A  receiver  in  ordinary  creditora** 
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recover  unpaid  stock  in  a  banking  corporation  the  receiver  may 
proceed  in  equity,  he  being  the  representative  of  the  creditors, 
not  on  the  ground  of  there  being  no  legal  remedy,  but  upon  the 
ground  that  the  statute  gives  a  new  remedj'  for  a  new  state  of 
things,  and  in  such  a  proceeding  the  shareholder  is  not  at  liberty 
to  urge,  as  a  defense,  that  he  is  deprived  of  a  trial  by  jury,  for  the 
reason  that  in  accepting  the  franchises  of  the  corporation  the 
shareholder  voluntarily  subjected  himself  to  the  terms  and  con- 
ditions accompanying  such  franchises.*  He  may  also  proceed 
against  a  bank  director  to  recover  a  penalty  incurred  for  illegally 
paying  out  a  portion  of  the  stock  of  the  bank,  and,  by  statute,  may 
sue  in  his  own  name.'  But  it  has  been  held  in  a  recent  case  that 
the  power  of  a  receiver  to  institute  proceedings  against  the  stock- 
holders of  an  insolvent  corporation  to  set,  aside  the  transactions 
by  which  unpaid  stock  was  surrendered  and  paid  up  stock  issued 
in  lieu  thereof,  was  derived  solely  from  statutory  authority,  and 
in  the  absence  of  such  statutory  power  the  receiver  could  not  pro- 
ceed.* 


suits  has  do  power  to  enforce  the  stock 
liability  of  shareholders.  Mann  ▼. 
Peniz,  8  N.  Y.415.  Nor  has  he  in  a 
proceeding  brought  by  him  to  enforce 
stock  liability,  where  he  represents  the 
corporation  and  the  shareholders  and 
not  the  creditors.  BiUingB  v.  Bobin- 
$on,  28  Hun,  122,  affirmed  in  94  N. 
Y.  415;  Bepublic  L.  Ins.  Co.  v.  Sioig- 
wt,  135  111.  150. 12  L.  R.  A.  828.  But 
see  Oreat  Western  Teleg.  Oo,  v.  Gray, 
122  111.  680. 

^8ag<yry  v.  DuBoU,  8  Sandf.  Ch.*466. 

As  to  the  right  of  the  receiver  to  en- 
force stock  subscriptions  see  generally : 

Illinois:  OrecU  Western  Teleg.  Co.  v. 
Gray,  122  111.  630. 

Iowa:  Stewart  v.  Lay,  45  Iowa,  604. 

Louisiana:  Gaslight  d  Bkg.  Go.  v. 
Haynes,  7  La.  Ann.  114. 

Maryland:  Frank  v.  Morrison,  58 
Md.  423. 

Minnesota:  Merchants*  Nat.  Bank 
V.  Northwestern  Mfg,  d  Car  Co. 
48  Minn.  361. 


New  York:  Mann  v.  Pentz,  8  N.  Y. 
415;  Billings  ▼.  Robinson,  28 
Hun,  122. 

Ohio:  Clarke  v.  Thomas,  84  Ohio 
St.  46. 

Washington:  Elderkin  ▼.  Peterson, 
8  Wash.  674. 

^Bank  of  Niagara  ▼.  Johnson,  8 
Wend.  645. 

^BepubUc  L.  Ins.  Go.  v.  Stoigeri,  185 
HI.  150, 12  L.  R.  A.  828.  Prior  to  the 
adoption  of  the  New  York  Code  it  was 
necessary  to  enforce  such  liability  by 
a  bill  filed  in  behalf  of  all  the  creditors 
against  the  corporation,  making  all 
the  stockholders  also  defendants. 
Mann  v.  Pentz,  3  N.  Y.  415,  reversing 
2  Sandf.  Ch.  257;  Wallace  y.  Milligan, 
110  Ind.  408.  As  to  the  rule  in  Louis- 
iana see  Gaslight  d  Bkg.  Co.  ▼.  Raynes, 
7  La.  Ann.  114;  New  Grleans  GasligJU 
Oo.  V.  Bennett,  6  La.  Ann.  457;  Stark 
V.  Biirke,  5  La.  Ann.  740. 

See  this  subject  further  under  title 
Corporations. 
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§  40.  Power  to  issne  eertlflcates. 

Ab  we  have  seen  the  receiver  has  power  in  case  of  a  railroad 
corporation  to  pay  operating  expenses  under  the  direction  of  the 
court,  and  he  may  issue  certificates  therefor  to  such  an  amount  as 
the  court  may  direct,  but  he  has  no  right  to  divert  the  funds  de- 
rived from  the  road  to  other  purposes  than  those  considered  and 
passed  upon  by  the  court.*  Whore  certificates  were  authorized 
for  a  certain  amount,  the  proceeds  to  be  used  in  defraying  operat- 
ing expenses,  and  certificates  were  issued  beyond  that  amount  and 
the  proceeds  were  used  in  paying  coupons  due  on  the  bonds  of  the 
road,  such  certificates  are  void  even  in  the  hands  of  innocent 
holders,  but  the  hona  fide  holders  of  such  certificates  should  be 
subrogated  to  the  rights  of  the  holders  of  such  coupons  as  had 
been  paid  from  the  money  arising  from  the  sale  of  the  void  cer- 
tificates.' For  further  consideration  of  this  subject  see  Receiver^a 
Certificates. 


§  41.  Power  to  appeal. 

Ordinarily  a  receiver  has  no  power  to  appeal  from  an  order  di- 
recting him  to  turn  over  property  in  his  hands,  but  when  the 
order  erroneously  directs  him  to  turn  over  more  than  he  has  he 
may  appeal  from  such  order.'    In  a  matter  in  which  he  is  a  party 


Ab  to  wliat  defenses  may  or  may 
not  be  interposed  to  actions  brought 
by  receiyere  to  recover  unpaid  sub- 
scriptions see  Skoonaver  v.  HinekUy, 
48  Iowa,  82;  Stewart  v.  Lay,  45  Iowa, 
604;  Great  Western  Teleg.  Co.  v.  Gray, 
122  111.  630;  Lamar  Ins.Co,  v.  Oulick, 
102  111.  41;  Chandler  ▼.  Brown,  77  111. 
888;  BaUngs  ▼.  BoMnson,  28  Hun,  122, 
affirmed  94  N.  Y.  415;  Buggies  y. 
Brock,  6  Hun,  164;  Fentz  v.  Hawley, 
1  Barb.Ch.  122;  SiiUman  y.  Dougherty, 
44  Md.  880. 

^Ckfe  y.  New  Jersey  M,  B.  Oo.  27  N. 
J.  £q.  87. 

•Newboid  y.  Pieoria  dt  8.  R  Oo.  5  111. 
App.  867. 

Receiyer's  certificates  have  been  au- 
thorized for  the  following  purposes: 


Labor  supplies,  taxes,  &c.,  for  rail- 
ways: 

Union  Trust  Oo.  y.  Illinois  M.  B.  Oo. 
117  U.  8.  484,  29  L.  ed.  968;  Humph- 
reys y.  Allen,  101  111.  490. 

Rolling  Stock,  Machinery,  etc. : 

8wann  y.  Clark,  110  U.  S.  602,  28 
L.  ed.  256;  WaUaee  y.  Loomis,  97  U. 
8.  146.  24  L.  ed.  895. 

Repairs: 

Hooner  v.  Montclair  dh  O.  L.  B.  Oo, 
29  N.  J.  Eq.  4. 

Completion  of  road,  connecting 
lines,  etc. : 

Bank  of  Montreal  y.  Chicago,  0.  <ft 
W,  B.  Co.  48  Iowa,  518;  Kneeland  y. 
Luce,  141  U.  8.  491.  85  L.  ed.  880; 
Karn  y.  Borer  Iron  Co.  86  Va.  754. 

^Howe  y.  Jones,  60  Iowa,  70;  Eiou>e  t. 
Jones,  71  Iowa,  92. 
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he  has  no  right  to  appeal  without  leave  of  the  court.*  An  appeal 
by  a  receiver  from  a  decision  against  him  is  not  evidence  of  bad 
faith  on  his  part,  and  may  be  evidence  of  judicious  management.' 
As  a  general  rule  it  may  be  stated  that  he  hsis  a  right  to  the  same 
defenses  that  could  have  been  urged  by  the  person  or  corporation 
over  whose  property  he  appointed  including  the  rights  of  appeal,* 
but  in  all  cases  it  must  be  done  under  the  order  and  direction  of 
the  court.*  His  right  to  appeal  in  matters  relating  to  his  com- 
pensation is  clear  and  unquestioned;*  in  such  case  he  is  in  fact  a 
party  in  interest.*  Of  course  in  all  cases  of  appeal  by  the  receiver 
the  question  of  the  nature  of  the  order  and  whether  it  is  final  or 
simply  interlocutory  are  to  be  taken  into  consideration/    He  has 


^Be  City  dk  County  Invent.  Go,  L.  R. 
18  Gb.  Div.  476 ;  220  Silver  VaOey  Mines, 
L.  R.  21  Ch.  Div.  881.  An  appeal  will 
not  be  dismissed  because  the  receiver 
did  not  first  obtain  leave  of  the  court 
The  allowance  of  the  appeal  is  equiv- 
alent to  leave  of  court  to  take  it.  Far- 
low  V.  KeUy,  reported  only  in  U.  S. 
Sup.  Ot.  Reports,  26  L.  ed.  427. 

*Devendarfv.  Diekinson,21  How.  Pr. 
276.  ''Defendants  show  no  bad  faith 
or  mismanagement  of  the  action  on 
the  part  of  the  receiver;  that  he  stiU 
persevered  after  being  beaten  at  spe- 
cial term  and  appealed  to  the  general 
term  clearly  is  not  such  evidence;  it 
is  only  evidence  of  perseverance  and 
nothing  more.  It  may  be  meritorious 
rather  than  censurable." 

^MeUndy  v.  Barbour,  78  Va.  544. 
If  he  were  not  permitted  to  appeal, 
injustice  to  the  parties  might  result. 
Steele  v.  White,  2  Paige,  478;  Guyler  v. 
Moreland,  6  Paige,  273 ;  StoTie  v.  Byrne, 
5  Bro.  P.  C.  218. 

^McKinnon  v.  Wo{fenden,  78  Wis. 
287.  And  see  Dorsey  v.  Sibert,  98  Ala. 
812.  These  cases  are  based  upon  the 
idea  that  the  receiver  is  the  agent  of 
court  and  not  a  party  in  interest  to 
the  proceeding  and  therefore  not  enti- 
tled to  appeal. 

^Hemdon  v.  Hurter,  19  Pla.  897; 


Jdagee  v.  Onoperthwaite,  10  Ala.  966; 
Central  Trust  Go,  v.  GrarU  Locomotive 
Works,  186  U.  S.  221,  84  L.  ed.  104; 
ffinekley  v.  Gaman,  C  db  &  B.^  Co,  94 
U.  8.  467,  24  L.  ed.  166.  He  cannot 
appeal  from  an  order  on  a  motion  to 
vacate  the  appointment.  UEngle  T« 
Florida  G,  B,  Co,  14  Fla.  266. 

•Hinckley  v.  Gilman,  G,  d  S.  R  Ob. 
94  U.  S.  467,  24  L.  ed.  166:  W/iitaker 
V.  Sparkman,  80  Fla.  847;  Cf.  Adair 
Go,  V.  Gwnby,  76  Mo.  '282. 

^See  Appeals.  Also  Bocfiai  v.  Qee^ 
91  Cal.  856;  lUinois  Trust  dt  Sav,  Bank 
▼.  Pacific  B,  Go.  99  Cal.  407;  WMtaker 
y.  Sparkman,  80  Fla.  847;  Hinckley  v. 
QUman,  C,  dk  S.  B,  Go.  94  U.  S.  467, 24 
L.  ed.  166;  Washington,  0.dbA,B  Co. 
▼.  Washington,  74  U.  8.  7  WaU.  577, 19 
L.  ed.  275;  Thompson  v.  McKim,  6 
Har.  &  J.  802. 

As  to  what  are  final  orders,  see  Jejf- 
reys  v.  Coleman,  20  Fla.  686:  WiOiams 
V.  Hutchinson,  26  Fla.  518;  Williams 
V.  Morgan,  111  U.  8.  684. 28  L.  ed.  659; 
Savannah  v.  Jessup,  106  U.  S.  663,  27 
.  L.  ed.  276;  MUwaukee  db  M,  B,  Co,  v. 
Soutter,  69  U.  8.  2  WaU.  610, 17  L.  ed. 
900;  Grant  v.  PlianixMut,  L.  Ins.  Co. 
106  U.  8.  429. 27  L.  ed.  287;  Louisiana 
Nat,  Bank  v.  Whitney,  121  U.  8.  284, 
80  L.  ed.  961 ;  International  Improv. 
Fund  V.  Greenough,  105  U.  S.  627,  26 
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no  right  to  appeal  from  an  order  directing  him  to  close  hie  accounts 
and  pay  over/ 

§  42.  Miseellaneous  powers. 

A  receiver  of  an  insolvent  corporation  who  is  authorized  to  sue 
for  and  recover  "all  the  estate  debts  and  things  in  action,"  be- 
longing to  the  corporation  may  maintain  trover  for  the  conversion 
of  the  personal  property  of  the  corporation  before  he  was  ap- 
pointed receiver."  The  receiver  of  a  bank  who  has  succeeded  to 
all  its  rights  and  interests  may  move  to  set  aside  an  attachment 
against  such  property  on  the  ground  of  irregularity."  He  has  no 
right  to  summarily  eject  the  occupant  of  land  and  take  possession 
of  his  personalty  without  a  trial  of  the  right  of  such  possessor  to 
such  personalty,  and  an  order  authoiizing  him  to  do  so  granted 
on  a  mere  special  proceeding  will  not  be  sustained.*  A  receiver 
appointed  to  sue  for  and  collect  such  debts  as  are  or  may  become 
due  and  pay  over  the  proceeds  to  a  third  person  has  authority  to 
receive  mon'ey  payable  under  a  contract  before  it  becomes  due ; 
and  if  they  be  accepted  by  the  third  party  he  may  take  notes  in 
place  of  money.*  Having  authority  to  collect  rents  he  has  au- 
thority to  collect  those  which  are  to  become  due  as  well  as  those 
which  are  due."  Courts  have  power  to  compel  a  settlement  of  a 
claim  against  property  in  the  hands  of  a  receiver,  with  or  without 
the  consent  of  the  receiver,  and  in  case  of  his  refusal  the  court 
may  remove  him.^- 


L.  ed.  1158;  WilUanu  ▼.  Morgan,  111 
U.  8.  684,  28  L.  ed.  559;  Foitdick  v. 
SchaU,  99  U.  8.  285,  25  L.  ed.  839;  Be 
parU  FarvM^e  Loan  tk  T.  Co.  129  U. 
S.  206,  82  L.  ed.  656;  Eovey  v.  Mc- 
Donald, 109  U.  8.  150.  27  L.  ed.  888. 

^Be  Oolvin,  8  Md.  Ch.  278.  If  a  re- 
ceiver appeals  and  subsequently  a  new 
receiver  is  appointed,  the  new  receiver 
may  be  substituted  in  the  appellate 
court.  Bowden  v.  Johnson,  107  U.  8. 
351,  27  L.  ed.  886. 

^GtOet  V.  FairchOd,  4  Denio,  80. 

*Bou>en  v.  First  Nat.  Bank,  84  How. 
Pr.408. 

*Me(Jombs  v.  Merryhew,  40  Mich. 
72t 


^Oleott  v.  Heermans,  8  Hun.  484. 

•Cox  V.  VoUcert,  86  Mo.  506. 

^Guardian  Sat.  Inst.  v.  Bowling 
Oreen  8av.  Bank,  65  Barb.  276. 

A  receiver  has  no  right  to  interfere 
in  a  suit  brought  by  an  executor  be- 
fore the  appointment  of  such  receiver, 
and  then  pending,  without  an  order 
of  court.  Gadsden  v.  Whaley,  14  8.  C. 
210;  Tracy  v.  First  Nat.  Bank,  87  N. 
Y.528. 

On  a  creditor's  bill  against  a  dece- 
dent's estate,  where  the  administrator 
had  been  removed  and  the  sheriiT  ap- 
pointed administrator  d.  b.  n. ;  and  the 
unad ministered  assets  were  not  suffi- 
cient to  pay  the  debts  of  the  estate. 
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A  temporary  receiver  of  a  bank  has  no  power  without  instruc- 
tions of  the  court  to  surrender  collaterals  pledged  as  security  for 
a  loan  and  to  permit  an  oflFset  of  the  amount  on  deposit  in  the 
bank/  He  may  execute  on  payment  formal  satisfaction  and  dis- 
charge of  mortgages  in  his  hands  as  receiver,  though  the  amount 
secured  thereby  is  not  due,"  and  may  have  authority  under  the 
New  Jersey  statute  to  compel  a  disclosure  of  the  knowledge  pos- 
sessed by  any  person  of  the  aflEairs  and  transactions  of  the  com- 
pany defendant,  and  a  creditor  may  have  such  disclosures  on 
proper  application  for  that  purpose  to  the  receiver.*  Where  two 
or  more  liquidators  have  power  to  accept  bills  it  is  doubtful  if 
they  have  power  to  delegate  to  one  the  right  to  accept  such  bills,* 
and  one  liquidator  has  no  power  to  use  the  seal  of  the  company, 
even  in  carrying  out  an  agreement  made  by  both  in  the  absence 
of  resolutions  expressly  authorizing  the  same  to  be  used,'  nor  has 
the  surviving  liquidator  power  to  use  such  seal.  A  receiver 
pendents  lite  has  no  power  to  become  a  mortgagee  of  property  in 
his  possession  as  such  officer,*  nor  has  he  power  to  Subject  per- 
sonal property  found  upon  the  premises  to  a  lien  for  storage  ex- 
penses which  will  take  precedence  over  a  prior  mortgage.*  A 
receiver  of  a  railroad  corporation  has  no  power  beyond  the  cor- 
porate powers  and  duties  of  the  corporation  conferred  by  its 
charter;  nor  can  the  court  enlarge  or  restrict  such  powers.  He 
is  bound  by  the  charter  the  same  as  the  directory;*  nor  has  a 
liquidator  power  to  recover  in  an  action  by  him  where  the  com- 
pany itself  could  not  have  recovered.*  A  tender  cannot  be  made 
to  a  receiver,  he  not  being  a  contracting  party.**  He  has  no  right 
to  discriminate  in  freight,  where  such  discrimination  is  prohibited 
by  statute." 


such  administrator  d.  b.  n.  is  not  en- 
titled to  receive  and  hold  the  remain- 
ing assets,  because  they  had  once  been 
admiDi8tered,~a  receiver  should  be 
appointed,  as  he  is  the  only  one  with 
ample  power  in  such  a  case.  Harman 
V.  McMullin,  85  Va.  187. 

^People,  eU.  v.  St,  Nicholas  Bank,  88 
N.  Y.  522. 

^Heermans  v.  Cldrkwn,  64  N.  Y.  171. 

'Smith  y.  Trenton  d  Delatoare  Faili 
Co.  4  N.  J.  Eq.  505. 


^Be  London  dfe  M.  Bank,  L.  R.  6Ch. 
App.  206. 

»/fo  Metropolitan  Bank,  L.  R.  2  Ch. 
Div.  866,  45  L.  J.  Ch.  625. 

*  Thompson  v.  HoUaday,  15  Or.  34. 

'  Vette  V.  Leonore,  42  Mo.  App.  217. 
'Safford  v.  People,  85  111.  558. 

*  WaUrhouae  y.  Jamieson,  L.  R.  2  H. 
L.  (Sc.)  29. 

^^Poague  y.  Qreentee,  22Gratt.  724. 
^^ Cutting  V,  Florida B.  ANav.  Go.  48 
Fed.  Rep.  747. 


CHAPTER  IV. 
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ments. 
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§  43.  How  disturbed. 

Modes  of  interference  with  the  posBession  of  the  court  through 
its  receiver  are  (1)  by  the  orders  of  other  courts  of  co-ordinate  juris- 
diction ;*  (2)  by  the  levy  of  executions  and  attachments  ;*  (3)  by 
strikes;"  (4)  ejectments;*  (5)  trespasses;'  (6)  distress  for  rent;* 


^People  V.  Central  City  Bank,  58 
Barb.  412,  85  How.  Pr.  428;  Deming 
V.  New  York  Marble  Co.  12  Abb.  Pr. 
06;  Dafiis  v.  Alabama  A  F.  R.  Co.  1 
Woods,  661;  Bogere  v.  Coming,  44 
Barb.  229;  Be  HuUt,  7  Ben.  17;  Ward 
V.  Swift,  6  Hare.  309;  Beecher  v.  Bin- 
inger,  7  Blatchf.  170;  Oelpcke  v.  MUr 
waukee  db  H.  B.  Co.  \l  Wis.  454; 
Smiih  V.  MeNamara,  15  Hun,  447; 
Judd  V.  Bankers'  db  M.  Teleg.  Co.  81 
Fed.  Rep.  182;  ffaeelrigg  v.  Bronattgh, 
78  Ky.  62;  Sedgwick  v.  Menek,  6 
Blatchf.  156;  Peoples'  Bank  v.  Win- 
slow  (**  Peoples'  Bank  v.  Calhoun")  102 
U.  S.  256,  2d  L.  ed.  101;  Be  Clark,  4 
Ben.  88;  De  Winton  v.  Brecon,  28  Beav. 
200.  Contra,  Phelan  v.  Qanebin,  5 
Colo.  14;  Bond  v.  First  Nat.  Bank,  5 
Colo.  83. 

^Lane  v.  Sterne,  8  Oiff.  629;  Ryan^. 
Kingsbery,  88  Ga.   861;  Hazelrigg  v. 


Bronaugh,  78  Ky.  62;  Wiswall  v. 
Sampson,  55  U.  S.  14  How.  52.  14  L. 
ed.  822;  Chafee  v.  Quidniek  Co.  13  R. 
I.  442;  Edwards  v.  Norton,  55  Tex. 
405;  Bugger  v.  CoUins,  69  Ala.  824; 
Jackson  v.  Lahee,  114  111.  287;  Bich- 
ards  V.  People,  81  111.  551 ;  Try  v.  Try, 
18  Beav.  422;  Com.  v.  Young,  11  Phila. 
606. 

*Arthur  V.  Oakes,  63  Fed.  Rep.  310, 
25  L.  R.  A.  414. 

*Angel  v.  Smith,  9  Ves.  Jr.  835; 
mfrt  Wayne,  M.  A  C.  R.  Co.  v.  MeUoU, 
92  Ind.  535;  Potter  v.  Spa  Spring  Brick 
Co.  47  N.  J.  Eq.  442. 

^Parker  v.  Browning,  8  Paige,  388; 
Be  Day,  34  Wis.  638;  Ex  parte  Coch- 
rane, L.  R.  20  £q.  282. 

*Marshaa  v.  Lockett,  76  Ga.  289; 
Martin  v.  Black,  9  Paige.  641;  Qrant 
V.  Davenport,  18  Iowa,  179. 
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(7)  force ;'  (8)  condemnation  .proceedings  ;*  (9)  tax  oflScers  ;*  (10) 
unlawfully  withholding  ;*  (11)  garnishment  ;*  (12)  bankruptcy  pro- 
ceedings ;•  (13)  untrue  circulars  and  publications  ;*  (14)  a  subse- 
quent receiver  of  another  court  ;*  (15)  commencing  suits  against 
the  receiver  without  leave  of  court  ;•  (16)  manufacturing  a  pat- 
ented article  over  which  the  receiver  has  control  as  manager.'* 

§  44.  Not  disturbed  by  court  of  co-ordinate  Jurisdiction. 

It  has  been  a  rule,  with  scarcely  an  exception,  since  the  days  of 
Chief  Justice  Marshall,  that,  as  between  courts  of  concurrent 
jurisdiction,  the  court  which  first  secures  possession  of  the  sub* 
ject-matter  of  the  litigation,  will  retain  jurisdiction."    This  rule 


^AUy,  Gen,  y.  St.  Cram  Eotpital,  18 
Beav.  601 ;  Broad  y.  Wickham,  4  Sim. 
511. 

^Tink  y.  RundU,  10  Beay.  818. 

•ife  Tyler,  149  U.  8.  164.  87  L.  ed. 
680;  King  y.  WooUn,  64  Fed.  Rep. 
612.  2  U.  8.  App.  661.  Oanira,  Cen- 
tral 7}rust  Co.  y.  Wabash,  8t,  L,  db  P. 
B.  Co.  26  Fed.  Rep.  11. 

*Re  Cohen,  6  Cal.  494;  Byan  y. 
Eingebery,  88  Ga.  861;  Ooisse  y.  BeaU, 
6  Wis.  224;  American  Conet.  Co.  y. 
Jaekaonville,  T.  db  K.  W,  B.  Co.  62 
Fed.  Rep.  987;  Oreen  y.  Oreen,  2  Sim. 
480;  Miller  y.  Jone^,  89  111.  54;  Brandt 
y.  AUen,  76  Iowa.  50,  1  L.  R.  A.  658; 
Oriffith  y.  Griffith,  2  Ves.  Jr.  400; 
JPBople  y.  Sogers,  2  Paige,  108. 

^Bieharde  y.  People,  81  111.  651; 
Gouvemeur  y.  Warner,  2  Sandf.  624; 
Walker  y.  George  Taylor  Commvaion 
Co.  56  Ark.  1;  KiUmer  y.  Hobart,  8 
Abb.  N.  C.  426;  Taylor  y.  GiUean,  28 
Tex.  608;  Borer  y.  Chapman,  119  U. 
B.  587,  80  L.  ed.  582;  McGou>an  y. 
Myers,  66  Iowa.  99;  Jackson  y.  Lahee, 
114  111.  287;  FiM  y.  Jones,  11  Ga.  418; 
Blake  GrusJier  Co.  y.  J^ew  Bdven,  46 
Conn.  478;  Cooke  y.  Orange,  48  Conn. 
401;  Smith  y.  McNdmara,  15  Hun, 
447;  Com.  y.  Hide  dh  L.  Ins.  Co.  119 
Mass.  155;  Columbian  Book  Co.  y.  De- 
Odyer,  115  Mass.  67.     See   contra, 


Farmers^  Bank  y.  Beaston,  7  Gill  A  J. 
421. 

*Skip  y.  Harwood,  8  Atk.  564. 

^Hdmore  y.  Smith,  L.  R.  85  Ch. 
Diy.  449. 

•Ward  y.  Stoift,  6  Hare,  809.  But 
see  Bailey  y.  O'Mahony,  1  Jones  A  S. 
289. 

•Be  Biggins,  27  Fed.  Rep.  448;  Ar- 
ker  y.  Browning,  8  Paige,  888. 

"^  Woven  Tape  Skirt  Co.  12  Hun, 
111. 

^^Byers  Y.McAuley,  149  U.  8. 608. 87 
L.  ed.  867,  Pm-ter  v.  Sabin,  149  U.  8. 
478,  87  L.  ed.  816;  Moran  y.  Sturges, 
154  U.  8.  236,  274,  88  L.  ed.  981,  987; 
Stout  y.  Lye,  108  U.  8.  66,  26  L.  ed. 
428;  Ellis  v.  Davis,  109  U.  8.  485.  27 
L.  ed.  1006;  Buck  y.  ColJbath,  70  U.  8. 
8  Wall.  384.  18  L.  ed.  257;  Krippen- 
dotfy.  Hyde,  110  U.  8.  276,  28  L.  ed. 
145;  Freeman  y.  Ilowe,  65  U.  8.  24 
How  450,  16  L.  ed.  749;  CoveUr.  Hey- 
man,  111  U.  S.  176,  28  L.  ed.  890; 
Taylor  y.  Carryl,  61  U.  8.  20  How. 
588.  15  L.  ed.  1028;  Borer  y.  Chap- 
man, 119  U.  8.  587,  80  L.  ed.  582; 
Peek  y.  Jenness,  48  U.  8.  7  How.  612, 
12  L.  ed.  841;  Smith  y.  Mclver,  22  U. 
8. 9  Wheat.  582, 6  L.  ed.  152;  Hagan  y. 
Lucas,  85  U.  8.  10  Pet.  400,  9  L.  ed. 
470;  Wiekham  y.  ffaU,  60  Fed.  Rep. 
i;  Bruce  y.  Manchester  db  K.  Bail- 
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is  founded  not  only  on  comity  but  necessity,  for  if  one  could 
adjudge  and  another  reverse,  the  contest  might  go  on  until  par- 


road,  19  Fed.  Rep.  842;  Brigga  v. 
Siroud,  58  Fed.  Rep.  720;  The  J.  W. 
French,  18  Fed.  Rep.  910;  Maseachu- 
eetts  Mat.  L,  Ins,  Ch.  v.  OhtC(tgo  dk 
A.  B.  Co.  18  Fed.  Rep.  857;  Harrison 
Wire  Oo,  v.  Wheel&r,  11  Fed.  Rep. 
206:  Walker  y.  FUnt,  7  Fed.  Rep.  485: 
Union  Mut.  L.  Ins.  Go.  v.  University 
o/  Chieoffo,  6  Fed.  Rep.  448;  HanUUon 
V.  Chouteau,  6  Fed.  Rep.  889;  Levi  v. 
Munilna  L.  Ins.  Co.  1  Fed.  Rep.  206; 
Crane  ▼.  MeCoy,  1  Bond,  422;  Par- 
sons y.  Lyman^  5  Blatchf.  170;  iBr 
jNirto  BMnson^  6  McLean,  855. 

Mr.  Justice  Bradley  in  Wilmer  ▼. 
Atlanta  A  R.  A.  L.  R.  Co.  2  Woods, 
409,  in  speaking  of  this  rule  says: 
"The  test  I  think  is  this:  not  which 
action  was  first  commenced,  nor  which 
cause  of  action  has  priority  or  superi- 
ority but  which  court  first  acquires 
Jurisdiction  oTer  the  property.  .  .  . 
Service  of  process  gives  Jurisdiction 
4>ver  the  person, — seizure  gives  juris- 
diction over  the  property;  and,  until  it 
is  seized,  no  matter  when  the  suit  was 
commenced  the  court  does  not  have 
Jurisdiction."  See  also  Conell  v.  Eey- 
•urn,  111  U.  S.  176, 28  L.  ed.  890;  Rio 
Grande  R.  Oo.  v.  Vinet,  182  U.  S.  478, 
88  L.  ed.  400;  Bsidritter  v.  Blusabeth 
Oa  Cloth  Co.  112  U.  S.  294,  28  L.  ed. 
7^;  Wallaee  v.  MeOonneU,  88  U.  S.  18 
Pet.  151,  10  L.  ed.  102;  WilUams  v. 
Benedict,  49  U.  S.  8  How.  Ill,  12  L. 
ed.  1008;  Payiie  v.  Dreu)e,  4  East,  588; 
PuUiam  v.  Osborne,  58  U.  S.  17  How. 
471.  16  L.  ed.  154;  Watson  v.  Jones,  80 
U.  8.  18  Wall.  679,  20  L.  ed.  666; 
CtMahonyy.  Betnumt,  5  Jones  A  S. 
880;  MiUikm  v.  Barrow,  55  Fed.  Rep. 
148;  HouieU  v.  Central  Caroline  Land 
dkl.  €b.  56  Fed.  Rep.  161 ;  Remington 
Paper  Oo.  v.  Louisiana  Printing  db 
Pub.  Oa.  56  Fed.  Rep.  287;  Clyde  v. 


Richmond  dt  D.  R.  Oo.  56  Fed.  Rep. 
589;  Wilmer  v.  Atlanta  dt  R.  A.  L.  R. 
Co.  2  Woods,  426;  Toung  v.  Montgom- 
ery dk  E.  R.  Co.  ^  Woods,  606;  East 
Tennessee,  V.  dk  Q.  R.Co.y.  Atlanta  dt 
F.  R.  Oo.  49  Fed.  Rep.  608,  15  L.  R. 
A.  109;  2feu>  Tork,  P.  db  0.  R  Co.  v. 
New  Tork,  L.  E.  db  W.  R.  Co.  58 
Fed.  Rep.  268;  CoU  v.  OU  Well  Supply 
Oo.  57  Fed.  Rep.  584;  Re  Langford,  57 
Fed.  Rep.  570;  Re  Schuylefs  Steam 
Tow  Boat  Co.  186  N.  Y.  169,  20  L.  R 
A.  891;  Hamilton- Broion  Shoe  Co.  v. 
Mercer,  84  Iowa,  589;  Senior  v.  Pierce, 
81  Fed .  Rep.  627;  Witters  v.  Sowles,  82 
Fed.  Rep.  772;  Qtlmbel  v.  Pitkin,  124 
U.  8.  181,  81  L.  ed.  878;  Second  Nat. 
Bank  v.  Dunn,  97  N.  Y.  156. 

As  to  interference  with  custody  of 
other  courts  of  property  in  eustodia 
legis,  see  Briggs  v.  Stroud,  58  Fed. 
Rep.  720;  Oay  v.  BrierfiM,  94  Ala. 
812;  Byers  v.  McAuley,  149  U.  8.  614, 
87  L.  ed.  871;  Re  Schuyler's  Steam 
Tow  Boat  Co.  186  N.  Y.  175,  20  L.  R. 
A.  891:  Moran  v.  Sturges,  164  U.  8. 
274,  88  L.  ed.  987;  Thompson  v.  Hal- 
laday,  15  Or.  64;  Rio  Grande  R.  Co. 
▼.  Vinet,  182  U.  8.  482,  88  L.  ed.  401; 
Thompson  v.  Phenix  Ins.  Oo.  186  U.  8. 
297,  84  L.  ed.  418;  HamUton-Brown 
Shoe  Oo.  V.  Mercer,  84  Iowa,  589;  P^- 
ter  V.  Sabin,  149  U.  8.  480,  87  L.  ed. 
818;  Ahlhauser  v.  Butler,  50  Fed.  Rep. 
707;  Glenn  v.  LiggeU,  47  Fed.  Rep. 
474;  Ball  v.  Tompkins,  41  Fed.  Rep. 
490;  Gates  v.  Bucki,  53.Fed.  Rep.  967; 
East  Tennessee,  V.  df  G.  R.  Oo.  v.  At- 
lanta dk  F.  R.  Oo.  49  Fed.  Rep.  611, 
16  L.  R.  A.  109;  Denny  y.  BenneU,  128 
U.  8.  608,  82  L.  ed.  496;  Melvin  v. 
Robinson,  81  Fed.  Rep.  686;  Farmert^ 
Loan  dt  T.  Oo.  v.  San  Diego  Street  Cwr 
Co.  49  Fed.  Rep.  197;  The  Daniel 
Koine,  85  Fed.  Rep.  788;  Tefft  v.  Stem- 
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ties  became  exhausted  and  courts  were  brought  into  contempt. 
The  application  of  this  rule  is  to  be  made  in  cases  where  courts  of 
concurrent  jurisdiction  appoint  receivers  for  the  same  property. 
Apparently  a  diflFerent  rule  prevails  in  a  contest  between  receiv- 
ers and  officers  holding  writs  of  attachment  or  executions.  In 
such  cases  the  rule  is  well-nigh  universal  that  after  the  appoint- 
ment of  a  receiver  the  property  to  which  the  receivership  relates 
is  to  be  deemed  in  custodia  legis,  and  a  levy  of  an  execution  or 
attachment  subsequent  to  such  order  will  not  be  permitted,  as  it 
interferes  with  the  receiver's  right  of  possession.*     As  we  have 


berg,  40  Fed.  Rep.  7;  Stale,  Klotz,  v. 
Rm,  118  Mo.  68. 

As  to  interfering  with  the  posses- 
sion or  custody  of  officers  of  other 
courts,  see  Senior  v.  Pierce,  81  Fed. 
Rep.  627;  Qumbet  v.  PUHn,  124  U.  S. 
144,  81  L.  ed.  878;  Wittere  v.  8au>U», 
82  Fed.  Rep.  772;  Second  Nat,  Bank 
▼.  Dunn,  97  N.  Y.  156. 

As  to  interfering  with  process  of 
other  courts,  see  Central  Nat.  Bank 
y.  Hazard,  49  Fed.  Rep.  295;  Be  John- 
eon,  46  Fed.  Rep.  480;  Ex  parte  Con^ 
way,  48  Fed.  Rep.  78;  Be  Fox,  51  Fed. 
Rep.  427. 

As  to  interference  by  state  courts 
with  custody  of  Federal  courts  and 
officers,  see  Denny  v.  Bennett,  128 
U.  S.  602,  82  L.  ed.  496;  Ex  parte 
Tyler,  149  U.  8.  186,  87  L.  ed.  696; 
Boltz  y.  Eagan,  84  Fed.  Rep.  447; 
Ahlhaueer  y.  Butler,  50  Fed.  Rep.  707; 
American  Asao.  v.  Burnt,  69  Fed.  Rep. 
4;  Morrieon  y.  Menhaden  Co.  87  Hun, 
024;  HiU  v.  Corcoran,  16  Colo.  272; 
Oay  y.  Brierfleld  Coal  iSfl.Co.M  Ala. 
812,  16  L.  R.  A.  664. 

As  to  interference  by  Federal  court 
with  custody  of  state  courts,  see  Melvin 
y.  Bobinson,  81  Fed.  Rep.  686;  The  E, 
L.  Cain,  45  Fed.  Rep.  869;  East  Ten- 
nestee,  V.  A  O.  B.  Co.  y.  Atlanta  d  F. 
B.  Co.  49  Fed.  Rep.  611,  16  L.  R.  A. 
109;  Tejft  y.  Sternberg,  40  Fed.  Rep. 
6;  Pickea  y.  FOer,  40  Fed.  Rep.  818; 


Oaiee  y.  BucH,  68  Fed.  Rep.  966; 
Eowlett  y.  Central  Carolina  Land  A  I. 
Go.  66  Fed.  Rep.  162. 

An  interference  with  the  receiver's 
possession  will  not  be  permitted  on 
the  ground  that  his  appointment  was 
illegal  or  improvidently  made.  Cook 
y.  Citizens'  Nat.  Bank,  78  Ind.  266. 
This  is  based  upon  the  ground  that 
the  appointment  cannot  be  collaterally 
attacked.  Of.  Ames  y.  Birkenhead 
Docks  Trustees,  20  Beay.  382;  Bussdi 
y.  East  Anglian  R  Co.  9  Macn.  A  O. 
104.  In  this  case  Lord  Chancellor 
Truro  said:  "I  am  of  the  opinion  that 
it  is  not  competent  for  any  one  to  in- 
terfere with  the  possession  of  a  re- 
ceiver, or  to  disobey  an  injunction,  or 
any  other  order  of  the  court  on  the 
ground  that  such  orders  were  improv- 
idently made.  Parties  must  take  a 
proper  course  to  question  their  valid- 
ity, but  while  they  exist  they  must  be 
obeyed. 

^  Texas  Trunk  B.  Co.  v.  Lewis,  81 
Tex.  1;  Storm  v.  WaddeU,  2  Sandf. 
Ch.  606;  Van  AUtyne  v.  Cook,  26  N. 
Y.  496;  Skinner  v.  Maxwell,  68  N.  C. 
400;  Butter  v.  TaUis,  6  Sandf.  610; 
Maynard  v.  Bond,  67  Mo.  816. 

In  an  action  to  recover  land  covered 
by  a  road-bed  where  a  receiver  has 
been  appointed  the  court  will  not 
issue  a  writ  of  restitution  since  it 
would   be  an  interference  with  the 
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already  seen  the  receivership  must  of  oecessitj  relate  to  the  date 
of  granting  the  order ;  otherwise  the  purposes  of  the  receivership 
would  be  frustrated  in  many  cases.  The  receivership  is,  in  its  na- 
ture, an  equitable  execution  operating,  in  its  effects,  from  the  date 
of  granting.*  Besides,  the  receiver's  possession  does  not  destroy  any 


property  aod  be  in  contempt  of  the 
oourt  appointing  the  receiver.  The 
plaintiff  after  Judgment  should  apply 
to  the  court  making  the  appointment. 
Abbey  Y.  International  dh  O.  N.  R,  Co. 
5  Tex.  Civ.  App.  261. 

The  receiver  being  an  officer  of 
court  will  be  protected  in  his  possea- 
gion  and  no  interference  therewith 
will  be  permitted  without  leave. 

It  has  been  held  that  a  failure  to 
obtain  leave  to  sue  the  receiver  does 
not  divest  the  court  of  Jurisdiction. 
Failure  to  obtain  leave  is  a  question 
of  contempt  and  not  of  Jurisdiction. 
Muleahey  v.  Strauss,  151  111.  70. 

Cf.  Wayne  POce  Go.  v.  State,  184 
Ind.  672;  Davis  v.  Ladoga  Creamery 
Co.  128  Ind.  222;  Elkhart  Car  Works 
Co.  V.  EUis,  118  Ind.  215;  Keen  v. 
Breekenridge,  96  Ind.  69;  Qarrer  v. 
KerU,  70  Md.  428;  St.  Joneph  d  D.  C, 
R.  Co.Y.  Smith,  19  Kan.  225;  Kinney 
V.  Crocker,  18  Wis.  75;  Melendy  v. 
Barbour,  78  Va.  514;  Reed  v.  AxteU, 
84  Va.  231;  Jones  v.  Browse.  82  W.  Va. 
444;  BpaUUng  v.  Com.  88  Ey.  185;  Ly- 
man  v.  Central  Vermont  R,  Co.  59  Vt. 
167;  Martin  v.  Atchison,  2  Idaho,  590; 
Alien  V.  Central  R.  Co.  42  Iowa,  688. 
But  see  contra.  Barton  v.  Barbour, 
104  U.  8.  126,  26  L.  ed.  672;  Taylor  v. 
Mayo,  110  U.  8.  830,  28  L.  ed.  163 
<Injunction);  Central  Trust  Co.  v.  East 
Tennessee,  V.  d  O.  R  Co.  59  Fed. 
Rep.  523;  Dow  v.  MempJUs  d  L.  R.  R. 
Co.  20  Fed.  Rep.  260;  WaUing  v.  Mil- 
ler,  108  K.  Y.  173;  Chautauque  County 
Bank  v.  Risley,  19  N.  T.  869;  Re 
Christian  Jensen  Co.  128  N.  Y.  550; 
Smith  V.  iVIno  York  ConsoL  Stage  Co. 
18  How.  Pr.  877;  WiswaU  v.  Sampson, 


52  U.  8.  14  How.  52,  14  L.  ed.  822; 
Artisans*  Bank  v.  TreadweU,  84  Barb. 
552;  Wilson  v.  AUen,  6  Barb.  543; 
Davies  v.  Lathrop,  20  Blatchf.  397; 
Steele  v.  Sturges,  5  Abb.  Pr.  442;  ElUs 
V.  Vernon  lee,  L.  db  W.  Co.  86  Tex. 
109;  RusseU  v.  Texas  db  P.  R.  Co.  68 
Tex.  646;  Robinson  v.  Atlantic  db  O. 
W.  R.  Co.  66  Pa.  160;  Skinners.  Max- 
weU,  68  N.  G.  400;  Chafee  v.  Quidnick 
Co.  13  R.  I.  442;  Payne  v.  BaxUr,  2 
Tenn.  Oh.  517;  Olds  v.  Tucker,  35 
Ohio  St.  584;  Thompson  v.  MeCleary, 
159  Pa.  189. 

Property  cannot  be  levied  on  and 
sold  so  as  to  confer  any  right  by  virtue 
of  such  levy  and  sale.  Wiswall  v. 
Sampson,  52  U.  8.  14  How.  52,  14  L. 
ed.  822;  Edwards  v.  Norton,  55  Tex. 
410;  Hockley  v.  Swigert,  5  B.  Mon. 
86. 

^CUnkscales  v.  Pendleton  Mfg.  Co,  9 
8.  0.  N.  8.  318;  Regenstein  v.  Pearl^ 
stein,  30  8.  C.  192;  Re  Christian  Jensen 
Co.  128  N.  y.  559;  Re  Schuyler's  Steam 
Tow  Boat  Co.  64  Hun.  386,  186  N.  Y. 
169,  20  L.  R.  A.  891;  Re  Berry,  26 
Barb.  55;  Smith  v.  New  York  Consol, 
Stage  Co.  18  Abb.  Pr.  420;  AUas  Bank 
V.  NaMnt  Bank,  23  Pick.  480;  Rs 
Mallory,  18  N.  Y.  8.  R.  99;  Doming  v. 
New  York  Marble  Co.  12  Abb.  Pr.  66; 
Steele  v.  Sturges,  5  Abb.  Pr.  442;  Van 
Alstyne  v.  Cook,  25  K.  Y.  489;  Rutter 
V.  TaUis,  5  8andf.  610;  LoUimer  v. 
Lord,  4  E.  D.  8mith,  188;  Pope  v. 
Ames,  20  Or.  199;  Maynard  v.  Bond, 
67  Mo.  815;  Ex  parte  Evans,  L.  R.  13 
Ch.  Div.  252.  Contra,  Farmers'  Bank 
V.  Beaston,  7  Gill  <&  J.  421 ;  Edwards 
V.  Edwards,  L.  R.  2  Ch.  Div.  291; 
Frayser  v.  Richmond  A  A.  R.  Co.  81 
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existing  rights,  bat  on  the  contrary  protects  and  preserves  them. 
A  receiver  derives  his  authority  from  the  act  of  the  court  and 
not  from  the  act  of  the  parties  at  whose  suggestion  or  by  whose 
consent  he  is  appointed ;  and  the  utmost  effect  of  his  appointment 
is  to  put  the  property  from  that  time  into  his  custody  as  an  officer 
of  the  court  for  the  benefit  of  the  party  ultimately  proved  to  be 
entitled,  but  not  to  change  the  title  or  even  the  right  of  posses- 
sion in  the  property,*  nor  disturb  any  liens  thereon.* 

§  45.  Not  to  be  disturbed  by  levy. 

When  a  receiver  is  in  possession  of  property  under  process  or 
authority  of  the  court,  in  execution  of  a  decree  or  decretal  order, 
his  possession  is  not  to  be  disturbed,  even  by  an  ejectment  under 
an  adverse  title  without  leave  of  the  court,*  nor  will  the  court 
permit  property  in  the  hands  of  its  receiver  to  be  levied  on  and 
sold  under  an  execution  or  attachments^  nor  replevied  from  the 


Va.  888;  Defrie%  ▼.  Creed,  84  L.  J.  Eq. 
N.  S.  607;  CJiamberlain  v.  Bochcster 
Steamier  Paper  Vessel  Co.  7  Hun,  557 
(Statutes). 

The  giving  of  bond,  however,  is  a 
condition  precedent  to  commencing 
suit.  Phillip  V.  8mooty  1  Mackey, 
478. 

'  Union  Nat.  Bank  v.  Bank  of  Kan- 
sas City,  186  U.  S.  228,  84  L.  ed.  841; 
Skip  y.  Harwood,  8  Atk.  564;  Anon, 
2  Atk.  15;  WiswaU  v.  Sampson,  52 
U.  S.  14  How.  52,  14  L.  ed.  322;  Ellis 
V.  Boston,  H.  <Sb  E.  B.  Co,  107  Mass. 
1;  Maynard  v.  Bond,  67  Mo.  815;  Hei- 
man  v.  Fislier,  11  Mo.  App.  275; 
Thompson  v.  P/ientx  Ins.  Co.  136  U.  S. 
287,  34  L.  ed.  408;  Porter  v.  Sibin,  149 
U.  S.  479,  87  L.  ed.  818. 

» I^rch  V.  Altman,  75  Ind.  162;  /.  W. 
Dann  Mfg.  Co,  v.  Parkhurst,  125  Ind. 
817;  Favorite  v.  Deardorff,  84  Ind. 
555;  VanBoun  v.  San  Francisco  Super, 
a.  58  Cal.  358;  Louisa  v.  San  Fran- 
eiitco  Super.  Ci.  85  Cul.  11,  9  L.  R  A. 
37;  Coburn  v.  Ames,  52  Cal.  885;  iV«- 
link  y.  Morris  Canal  <&  Bkg.  Co.  4 
N.  J.  Eq.  377;  Chase's  Case,  1  Bland, 


Ch.  206;  Bererley  v.  Brooke,  4  Gratt. 
187;  Skip  y.  Harwood,  8  Atk.  564;  Be 
North  American  OuUa  Pereha  Co.  17 
How.  Pr.  649;  Becker  v.  Ibrranee,  81 
N.  Y.  681;  Qere  y.  Dibble.  17  How. 
Pr.  Sl;Bich  y.  LoiUrel,  18  How.  Pr. 
121;  Hall  v.  Merria,  9  Abb.  Pr.  121; 
Davenport  v.  Kelley,  42  N.  Y.  193; 
Bowling  Green  Sav,  Bank  y.  Todd, 
64  Barb.  146;  Union  Trust  Co.  v. 
Weber,  96  111.  846. 

*  Angel  y.  Smith,  9  Ves.  Jr.  888;  Fart 
Wayne,  M.  <fe  C.  B.  Co.  v.  MeUeU,  92 
Ind.  535;  Potter  y.  Spa  Spring  Brick 
Co.  47  N.  J.  Eq.  442. 

*  Parker  y.  Browning,  8  Paige,  388. 
The  reason  for  this  rule  is  that  a  court 
of  equity  will  not  permit  itself  to  be 
made  a  suitor  in  a  court  of  law. 
Chancellor  Walworth  in  Parker  y. 
Browning  says:  "  Where  the  prop- 
erty is  legally  and  properly  in  the 
possession  of  the  receiyer  it  is  the 
duty  of  the  court  to  protect  that 
possession,  not  only  against  acts  of 
yiolence,  but  also  against  suits  at  law; 
80  that  a  third  person  claiming  the 
same  may  be  compelled  to  come  in. 
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tad  ask  to  be  examined  pro  irU&r  e$9e 
iuo,  if  he  wishes  to  test  the  Justice  of 
such  claim."  See  also  Fessenden  ▼. ' 
Wbods.  8  Bosw.  550;  Duggen  ▼.  OalUns, 
69  Ala.  824;  WmoaU  ▼.  Bampwn,  52 
U.  S.  14  How.  62,  14  L.  ed.  882;  Bob- 
inaon  y.  AUanHc  d  O.  W.  R  Ch.  M 
Pa.  100.  In  this  case  the  court  said: 
**  It  was  then  in  gremio  legU,  in  legal 
custody,  and  to  permit  it  to  be  levied 
on  and  sold  under  the  process  of  the 
court  of  common  pleas  would  at 
once  raise  a  conflict  of  Jurisdiction 
and  interfere  with  the  rights  of  the 
receiver  of  the  supreme  court  to 
manage  the  property  under  his  ap- 
pointment." See  also  Trustee:  Mar- 
tin y.  DavUy  21  Iowa,  585;  Bentley  t. 
Bhriefoe,  4  Md.  Ch.  412.  It  has  been 
held,  however^  that  where  the  lien  of 
a  Judgment  had  attached  at  the  time 
of  the  appointment  of  a  receiver,  the 
levy  and  sale  by  the  sheriff  do  not 
disturb  the  receiver's  possession  and 
the  sheriff  is  not  in  contempt  of  court. 
Albany  City  Bank  v.  Bch/ermerhomy 
8  Paige,  872;  State  v.  SmhomUh 
County  Sup.  Ct.  7  Wash.  77.  But  the 
weight  of  authority  as  well  as  reason 
is  against  this  position.  In  addition 
to  cases  above  cited,  see  also  Langdon 
V.  LocAett,  6  Ala.  727;  Taylor  v.  Oil- 
lean,  28  Tex.  508;  Thompson  v.  Mo 
Cleary,  159  Pa.  189;  Oouwrneur  v. 
Warner,  2  Sandf.  624;  Field  v.  Jones, 
11  Ga.  418;  WalUng  v.  Miller,  108 
N.  Y.  173;  7i^>a  County  v.  Adame, 
7  Cal.  85;  Noe  v.  Gibson,  7  Paige,  518; 
NeUon  v.  Connor,  6  Rob.  (La.)  889; 
Glenn  v.  Gill,  2  Md.  1 ;  Ellie  v,  Vernon 
lee,  L.  db  W.  Co.  86  Tex.  109;  Edwards 
V.  Norton,  65  Tex.  405;  RttsseU  v.  East 
Anglian  R.  Co,  8  Macn.  <&G.  104;  Coe 
V.  Columbue,  P,  d  I.  B,  Co.  10  Ohio 

St.  408. 

Following  the  doctrine  of  Albany 
City  BankY.  Sehermerhom,  is  the  case 
of  Bergin  v.  Beenng,  70  Hun,  879, 
where  partners  disagreeing  as  to  the 


management  of  their  business  agreed 
to  the  appointment  of  a  receiver,  but 
after  the  lien  of  Judgment  had  at- 
tached the  court  refused  to  order  the 
property  turned  over  to  the  re- 
ceiver. 

As  to  the  exclusive  Jurisdiction  of 
the  court  having  property  in  its  pos- 
session see  further:  Taylor  v.  Carryl, 
61  U.  S.  20  How.  596,  15  L.  ed.  1032; 
Peale  v.  Phipps,  55  U.  S.  14  How. 
875,  14  L.  ed.  461;  Bse  parte  Chamber' 
lain,  55  Fed.  Rep.  708;  Heidritter  v. 
Elizabeth  OU  Cloth  Co.  112  U.  S.  808, 
28  L.  ed.  782;  GlennY.  lAggeU,  47  Fed. 
Rep.  478;  Fox  v.  RempJUld  B.  Co.  2 
Abb.  U.  S.  155;  Waterhouse  v.  Comer, 
55  Fed.  Rep.  149,  19  L.  R.  A.  408; 
Be  Clark  df  Bininger,  4  Ben.  98; 
Lambv.  Swing,  54  Fed.  Rep.  278;  220 
Cook  A  Gleason,  8  Biss.  119;  Gay  v. 
Brierfleld  Coal  d  I.  Co.  U  Ala.  810, 
16  L.  R.  A.  564;  BeVogel,  7  Blatchf. 
20;  Be  Schuyler  Steam  Tow  Boat  Co. 
64  Hun,  888;  AttUborough  NaC.  Bank 
V.  Nort^iwestem  Mfg.  db  Car  Co.  28 
Fed.  Rep.  114;  Be  PeetHes,  2  Hughes, 
894;  Walker  v.  Flint,  2  McCrary,  848, 
7  Fed.  Rep.  42^;Wilmer  v.  Atlanta  <fc 
B.  Air  Line  B.  Co.  2  Woods,  421. 
As  to  protection  of  the  receiver  in 
custody  of  property,  see  Barton  v. 
Barbour,  104  U.  S.  29,  26  L.  ed.  675; 
Satanmih  v.  Jesup,  106  U.  S.  565,  27 
L.  ed.  277;  Blake  v.  Alabama  d  C. 
B.  Co.  6  Bank.  L.  Reg.  882;  P&rego 
V.  Bonesieel,  5  Blss.  69;  Andrews  v. 
Smith,  19  Blatchf.  108;  Thompson  v. 
SeoU,^J>\\\.  509;  Kei\nedy  v.  India- 
napolis, C.  d  L.  B.  Co.  8  Fed.  Rep. 
99;  Young  v.  Montgomery  d  E.  B. 
Co.  2  Woods,  606;  Ellis  v.  Vernon  Ice, 
L.  dW.  Co.  86  Tex.  115;  Chautauque 
County  Bank  v.  Bisley,  19  N.  Y.  877; 
Bay  V.  Postal  Teleg.  Co.  66  Md.  854; 
Melendy  v.  Barbour,  78  Va.  657;  Fort 
Wayne,  M.  d  C.  B.  Co.  v.  MelUU,  92 
Ind.  588;  WaUing  v.  Miller,  108  N.  Y. 
177;  Be  Tyler,  149  U.  S.  181.  87  L.  ed. 
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receiver  without  leave  of  court/  nor  is  the  sheriff  or  other  oflScer 
in  justification  of  his  seizure  permitted  to  question  the  propriety 
or  regularity  of  the  order  under  which  the  receiver  was  ap- 
pointed.' Any  unauthorized  interference  with  his  possession 
will  subject  the  party  interfering  to  an  attachment  for  contempt." 
The  judgment  in  a  proceeding  for  contempt  where  the  person 


695;  Thompson  y.  Phenix  Ins,  Co.  186 
U.  S.  297,  84  L.  ed.  413;  Porter  ▼. 
Sabin,  149  U.  S.  479.  87  L.  ed.  818; 
Union  Nat.  Bank  v.  Bank  of  Kansas 
City,  186  U.  S.  286,  84  L.  ed.  846; 
Preston  ▼.  Loughran,  68  Hun,  216; 
Sogers  ▼.  Wheeler,  48  N.  Y.  604;  Gar- 
den OUy  Bkg,  <&  T.  Oo,  t.  Oeilfuss, 
86  Wis.  622;  Pacijie  E.  Co,y.  Wade,  91 
Gal.  455,  18  L.  R.  A.  754;  LitO^hn 
v.  Turner,  78  Wis.  124. 

In  the  case  of  Woerishoffer  ▼.  North 
Biter  Const.  Co.  99  N.  T.  898,  the 
court  of  appeals  sustained  an  order 
granting  permission  to  a  creditor  to 
proceed  to  judgment,  and  permitting 
such  creditor  to  collect  and  enforce 
any  judgment  it  might  obtain  against 
property  attached  before  the  appoint- 
ment of  an  ancillary  receiver. 

The  permission  of  a  court  which 
has  appointed  a  receiver  over  property 
to  make  him  a  party  defendant  to  an 
action  in  another  court  to  foreclose  a 
mechanic's  lien  which  existed  on  the 
property  at  the  time  of  his  appoint- 
ment, is  not  a  relinquishment  of  con- 
trol of  the  property  which  authorizes 
a  judgment  by  such  other  court  direct- 
ing a  public  sale  of  the  property  by 
the  sheriff  with  clear  title  to  the  pur- 
chaser. Premier  8teel  Co.  v.  MeBH- 
iDoine-Bichards  Co.  (Ind.)48  N.  K  876. 

Authority  should  not  be  given  to 
issue  execution  against  the  receiver  of 
an  insolvent  bank  upon  a  judgment 
operating  merely  as  an  established 
claim  against  the  assets  of  the  bank 


held  by  him.    Arnold  ▼.  Pmn  (Tex. 
Civ.  App.)  82  S.  W.  858. 

>  Com.  Y.  Young,  11  Phila.  606. 
When  a  party  claims  title  paramount 
to  that  of  the  receiver  he  must  apply 
to  the  court  for  leave  to  proceed  to 
assert  his  right.  De  Oroot  v.  Jay,  80 
Barb.  488.  The  holder  under  a  valid 
bill  of  sale  has  no  right  to  oust  a  re- 
ceiver of  his  possession.  Ex  parte 
Cochrane,  Be  Mead,  L.  R.  20  £q.  282. 
But  if  the  property  does  not  belong 
to  the  receiver's  estate  it  may  be  re- 
placed. HHU  V.  Parker,  111  Mass. 
508. 

*  BusseU  Y.  East  Anglian  B.  Cd.  9 
Macn.  &  Q.  104  (118);  Be  Christian 
Jensen  Co.  128  N.  Y.  650. 

*  Spinning  v.  Ohio  L.  Ins,  4b  T.  Co, 
2  Disney.  868;  De  Visser  v.  Blaekstone, 
6  Blatchf.  258;  King  v.  Ohio  db  M.  B. 
Co.  7  Bias.  529;  Secor  v.  Toledo,  P.  db 
W.  B.  Co.  7  Biss.  542;  Vermont  db  O. 
B.  Co.  V.  Vermont  C.  B.  Co.  4&  Vt 
792;  CJiafeeY.  Quidniek  Co.  19  K  L 
442;  HuU  v.  Thomas,  8  £dw.  Ch.  286; 
Noe  V.  Oibson,  7  Paige,  518;  Langford 
Y.  Langford,  5  L.  J.  Ch.  N.  8.  60; 
BusseU  Y.  East  Anglian  R  Co.S  Macn. 
&  G.  104;  Broad  v.  Wickham,  4  Sim. 
511;  Skip  V.  Harwood,  8  Atk.  564; 
Lane  v.  Sterne,  8  Giff.  629.  As  to 
the  method  of  procedure  by  a  credi- 
tor where  the  receiver  refuses  to  in- 
stitute proceedings  for  contempt  for 
a  wrongful  taking  of  property,  see 
Moore  v.  Mereer  Wire  Co.  (N.J.)  15 
AtL  305, 787. 
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interfering  is  found  to  be  guilty  is  a  fine  or  imprisonment,  or 
both,  and  not  a  money  judgment." 

An  attempt  to  disturb  the  possession  of  the  receiver  without 
leave  of  the  court  first  obtained  will  be  a  contempt  on  the  part  of 
the  person  making  it,*  as  seen  above,  but  may  be  restrained  by  in- 
junction." The  reason  of  this  salutary  rule  is  to  be  found  in  the 
necessity  of  protecting  the  receiver  from  litigation  and  vexatious 
actions  in  many  jurisdictions,  and  in  the  fact  that  one  court  with 
the  rights  and  interests  of  all  parties  before  it  can  more  equitably 
and  completely  administer  the  assets;  and  also  in  that  if  the  prop- 
erty as  a  whole  is  permitted  to  be  taken  piece-meal  its  value  will 
be  liable  to  gr^at  depreciation,  if  not  entirely  lost.  This  rule  of  non- 
interference with  the  possession  has  been  carried  to  the  extent  of 
preventing  suits  against  the  receiver  in  the  other  courts  than  that 
in  which  the  receiver  is  appointed;*  but  the  rule  is  not  to  be  ex- 
tended so  far  as  to  exempt  the  receiver  from  suits  in  foreign 


>  Edringtan  v.  Pndham,  65  Tex. 
^12:  WUUafMon^B  Case,  26  Pa.  1. 

^Southern  Exp.  Co.  ▼.  Western  N.  C. 
B.  Co.  99  U.  S.  191. 25  L.  ed.  319;  Bob- 
inson  v.  Atlantic  &  Q.  WM.  Co.  66  Pa. 
160;  Davis  Y.  Gray,  88  U.  S.  16  Wall. 
^04,  21  L.  ed.  447;  Thompson  v.  ScoU, 
4  DilL  508;  Be  Sc!iuyler*s  Steam  2bw 
Boat  Co.  186  N.  Y.  169;  Moore  v. 
Mereer  Wire  Co.  (N.  J.)  16  All.  805. 
787;  DeQroot  v.  Jay,  80  Barb.  483; 
DeChaffenried  v.  Brunswick  <A  A.  Co. 
57  Ga.  22;  People,  Tremper  v.  Brooks, 
40  Mich.  338:  Spinning  y.  Ohio  L.  Ins. 
AT.  Co.  2  Disney,  386;  Wistcall  v. 
Sampson,  52  U.  S.  14  How.  52.  14  L. 
ed.  822;  Ex  parU  Tylffr,  149  U.  S.  181. 
87  L.  ed.  695;  AngeL  v.  SmiUi,  9  Ves. 
Jr.  385;  Ward  v.  Swift,  6  Hare,  812; 
Broad  Y.Wiekkam,  4  Sim.  511 ;  Taylor 
v.  Baldwin,  14  Abb.  Pr.  166;  Thomas 
▼.  Thomas,  Flan.  &  E.  621;  Woeris- 
hoffer  V.  North  Biver  Const.  Co.  99  N. 
Y.  898;  Atty.  Gen,  y.  Guardian  MuU 
L.  Ins.  Co.  77  N.  Y.  272.  And  a  per- 
son who  takes  forcible  possession  of 
an  estate  over  which  a  receiver  has 
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been  appointed  may  be  committed 
without  an  order  nisi.  Broad  y.  Wick- 
ham,  4  Sim.  511.  But  not  so  in  Ire- 
land, FUzpatrick,  v.  Eyre^  1  Hog.  171. 
^Ex  panrte  Chamberlain,  55  Fed.  Rep. 
704;  PSdeUty  Trust  ik  S.  V.  Co.  y.  Mo- 
bile  Street  B.  Co.  53  Fed.  Rep.  687; 
Marshall  y.  LockeU,  76  Ga.  289;  Angel 
y.  Smithy  9  Ves.  Jr.  835;  Eoely  y. 
Lewis,  8  Hare.  472;  Turner  y.  Turner, 

15  Jur.  218;  Tink  y.  Bundle,  10  Beay. 
818;  Bussdl  y.  East  Anglian  B.  Co.  3 
Macn.  &  G.  104;   Ex  parte  TiU,  L.  R. 

16  Eq.  97;  Ex  parte  Cochrane,  L.  R. 
20  £q.  282;  Be  Persse,  8  Ir.  Eq.  Ill; 
Parr  y.  BeU,  9  Ir.  Eq.  55.  See.  as  to 
receiver's  remedy,  whether  in  original 
action  or  independent  proceeding. 
Andrews  y.  Paschen,  67  Wis.  418.  As 
to  the  proper  course  of  proceeding  as 
to  a  claimant  to  the  property,  see 
Daniels  Ch.  Pr.  6th  Ed.  *1744  <& 
1057. 

^Payns  y.  Baxter,  2  Tenn.  Ch.  517; 
Brien  y.  Paul,  3  Tenn.  Ch.  857;  BusseU 
y.  East  Anglian  B.  Co.^  Macn.  &  G. 
115;  Noe  y.  Gibson,  7  Paige,  515. 
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courts  where  the  receiver  has,  in  addition  to  the  ordinary  duties 
of  receiver,  taken  upon  himself  the  duties  and  responsibilities  of  a- 
common  carrier,  and  is  conducting  the  business  as  such  carrier/ 

§  46.  Not  to  be  disturbed  by  strikes^  conspiracies^  etc. 

A  question  has  recently  arisen  in  this  country  as  to  what 
extent  the  possession  and  operation  of  a  railroad  will  be  pro- 
tected by  injunction  as  against  the  employees  of  the  receiver 
engaged  in,  or  threatening  to  engage  in,  a  strike  with  the  object 
and  intent  of  crippling  the  property  in  the  custody  of  the  receiver, 
and  embarrassing  the  operation  of  the  road.  *  The  law  upon  this- 
subject  may  be  regarded  as  somewhat  in  its  formative  state,  and 
not  yet  final,  but  the  general  scope  and  tendency  is  distinctly  de- 
fined and  may  be  stated  in  general  terms  as  follows : 

(a)  A  court  of  equity  will  not  enjoin  the  employees  of  a  receiver 
from  quitting  his  service,  for  the  reason  that  such  court  cannot 
indirectly  or  negatively  restrain  the  violation  of  a  contract  and 
thus  compel  an  affirmative  performance. 

(b)  A  court  of  equity  will  enjoin  the  receiver's  employees  from 
combining  and  conspiring  together  with  the  object  and  intent^ 
not  simply  of  quitting  the  receiver's  service  by  reason  of  reduc- 
tion in  wages,  but  of  crippling  the  property  in  their  hands  and 
embarrassing  the  operation  of  the  road,  the  combination  and  con- 
spiracy having  reference  only  to  acts  of  violence  and  intimidation. 
This  is  based  upon  the  principles  of  the  common  law  that  a  con- 
spiracy on  the  part  of  two  or  more  with  the  intent  by  their  com- 
bined power  to  wrong  others,  or  to  prejudice  the  rights  of  the 
public,  is  illegal,  though  nothing  be  actually  done  in  the  execution 
of  such  conspiracy/ 


^Blumenthalv.  Brainard,  88 Vt.  402; 
Sprague  v.  SmM,  29  Vt.  421 ;  Paige  v. 
Smith,  99  Mass.  895;  Kinney  v.  Cfrock- 
er,  18  Wis.  74;  Allen  v.  Central  B.  Co, 
42  Iowa,  688;  Bryan  v.  Cormiek,  1  Cox, 
Ch.  422;  Anon,  6  Ves.  Jr.  287;  Angei 
V.  Smiih,  9  Ves.  Jr.  835;  Banfield  v. 
Banfield,  8  DeG.  F.  &  J.  766. 

*3ee  opinion  of  Mr.  Justice  Harlan 
In  AiHhur  v.  Oakes,  68  Fed.  Rep.  310, 
25  L.  R.  A.  414,  where  the  foUowing 


authorities  are  cited  as  sustaining  the 
text: 

Pou>eU  Duffryn  Steam  Coal  Co.  v. 
Taff  Vale  B.  Co.  L.  R.  9  Ch.  App.  381; 
Toledo,  A.  A,  &  N.  M,  B.  Co.  v.  Penn- 
sylvania Co.  64  Fed.  Rep.  780,  19  L. 
R.  A.  895;  Slierry  ▼.  PerlHne,  147 
Mass.  212;  Springhead  Spinning  Co. 
Y.Biley,  L.  R.  6  Eq.  551;  United 
States  y.  Kane,  28  Fed.  Rep.  748; 
Emaek  ▼.   Kane,   84  Fed.   Rep.  46: 
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Ca«ey  v.  Cincinnati  Typogra/phical 
Union  No.  S,  45  Fed.  Rep.  135,  12  L. 
R.  A.  193:  Walker  Y,  Oranin,  lOTMaaa. 
555;  Callan  v.  Wilson,  127  U.  S.  540, 
82  L.  ed.  223;  Com.Y,  Hunt  A  Met.  Ill; 
State  V.  Bumham,15  N.  H.  896 ;  Beg.Y. 
ParneU,  14  Cox,  C.  C.  508;  Ck/m.,  GJievD, 
▼.  Carlisle,  Bright  (Pa.)  86;  State  v. 
Stewart,  59  Yt.  273;  StaU  ▼.  Buchanan, 
5  Harr.  &  J.  317;  State  v.  Qlidden,  55 
Conn.  46;  Beg,  v.  Kenriek,  5  Q.  B.  49; 
Cartfw  V.  Butherford,  106  Mass.  1;  Old 
Dominion  S.  S,  Oo.  y.  McKenna,  80 
Fed.  Rep.  48;  Coeur  D'Alene  Consol. 
d  Min.  Co.  v.  Miners'  Union  of  Ward- 
ner,  51  Fed.  Rep.  260,  19  L.  R.  A. 
882. 

An  act  of  displaying  banners  with 
devices  as  a  means  of  threats  and  in- 
timidation to  prevent  persons  from 
entering  into  or  conUnuiog  in  the  em- 
ployment of  another  was  illegal  atcom- 
mon  law  and  in  Massachusetts  by  stat- 
ute. Sherry  v.  Perkins,  147  Mass.  212; 
Walker  v.  Cronin,  107  Mass.  555.  And 
in  such  case  the  relief  is  not  confined 
to  a  common  law  action,  but  may  be 
by  Injunction.  Id,  It  is  a  nuisance, 
such  as  a  court  of  equity  will  grant 
relief  against  Oilbert  v.  Mickle,  4 
Saodf.  Ch.  857;  Boston  Diatite  Co,  v. 
Florence  2ifg,  Co.  114  Mass.  69;  Pru- 
deniial  Assur.  Co.  v.  Knott,  L.  R.  10 
Ch.  142;  Sarifey  v.  Easterbrook,  L.  R. 
8  C-  P.  Div.  839;  Thomas  v.  Williams, 
L.  R.  14  Ch.  Div.  864;  Day  v.  Broum- 
rigg,  L.  R  10  Ch.  Div.  294;  Qaskins 
V.  BaUs,  L.  R  18  Ch.  Div.  824;  Hill, 
▼.  Hart-Davis,  L.  R.  21  Ch.  Div.  798; 
Loog  ▼.  Bean,  L.  R.  26  Ch.  Div.  806. 

It  may  be  stated  in  general  terms 
that  any  illegal  interference  with  the 
receivership  property,  or  the  receiv- 
er's management  thereof,  or  intimida- 
tion of  employees  or  those  desiring  to 
be  employed,  or  acts  of  violence 
against  him.  his  receivership  property, 
or  his  employees  in  pursuance  of  a 
conspiracy  will  constitute  a  contempt 


of  court  and  will  be  punishable  as 
such. 

Be  Acker,  66  Fed.  Rep.  290:  Arthur 
V.  Cakes,  63  Fed.  Rep.  810,  25  L.  R. 
A.  414;  Ames  v.  Union  P.  B.  Co.  63 
Fed.  Rep.  7;  Waterhouse  v.  Comer,  55 
Fed.  Rep.  149,  19  L.  R.  A.  403;  Beers 
V.  Wabasli,  Si,  L.  d  P.  B,  Co.  84  Fed. 
Rep.  244;  Be  Higgins,  27  Fed.  Rep. 
443;  Be  Doolittle,  23  Fed.  Rep.  545. 

Giving  notice  to  workmen  by  means 
of  placards  and  advertisements  that 
they  should  not  become  employees  of 
a  person  named  pending  a  dispute 
with  such  person  is  illegal  and  persons 
so  offending  will  be  restrained. 

Springhead  Spinning  Co.  v.  BUey,  L. 
R.  6  Eq.  551 ;  United  States  v.  Kane,  28 
Fed.  Rep.  748;  Emack  v.  Kane,  34 
Fed.  Rep.  46;  Casey  v.  Cincinnati 
Typographical  Union  No.  S,  45  Fed. 
Rep.  185,  12  L.  R.  A.  198;  Walker  v. 
Cronin,  107  Mass.  555. 

In  Ames  v.  Union  P,  B.  Co.  62  Fed. 
Rep.  7,  it  was  held  to  be  unnecessary 
to  enjoin  an  interference  with  the 
property  or  employees  of  a  receiver, 
inasmuch  as  the  law  itself  makes  it  a 
contempt  to  interfere  with  such  pos- 
session. 

A  receiver  may  make  a  reasonable 
reduction  in  the  wages  of  his  employ- 
ees. Thomcks  V.  Cincinnati,  N.  0.  d 
T.  P,  B,  Co,  62  Fed.  Rep.  17. 

As  to  the  right  to  compel  employees 
to  perform  their  regular  and  accus- 
tomed duty  while  in  the  employment 
of  a  railroad  company,  see  Southern 
California B,  Co.  y. Butherf<n'd,Q2Fed, 
Rep.  796. 

Where  employees  of  a  receiver  en- 
gaged in  a  general  strike  without 
grievance  of  their  own,  for  the  pur- 
pode  of  obstructing  travel  and  hinder- 
ing traffic,  and  their  places  are  filled 
by  others  in  order  to  continue  the 
operation  of  the  road,  they  will  not  be 
reinstated  by  order  of  the  court  Booth 
V.  Brown,  62  Fed.  Rep.  794. 
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§  47.    Leaye  of  court,  when  required. 

The  possession  of  the  receiver,  being  the  possession  of  the 
court,  such  possession  cannot  be  interfered  with  without  leave  of 
the  court  appointing  the  receiver.  The  permission  of  the  court 
is  a  prerequisite,  even  where  the  claimant  claims  under  a  right 
or  title  paramount  to  the  receiver,*  and  while  the  possession  does 
not  affect  the  rights  of  a  landlord,  yet  he  cannot  enforce  such 
rights  as  against  a  receiver  in  possession  ^vithout  leave,*  nor  is  it 
permissible  to  intercept  or  prevent  payment  to  a  receiver  of 
money  he  has  been  appointed  to  receive."    In  general,  it  is  the 


But  on  proper  application  the  court 
may  adjust  difficulties  between  the  re- 
ceiver and  his  employees,  where  in  the 
absence  of  such  adjustment  there  is 
danger  of  loss  to  the  receivership 
property,  or  the  purposes  of  the  re- 
ceivership may  be  frustrated.  Water- 
house  y.  Comer,  65  Fed.  Rep.  149,  19 
L.  R.  A.  403. 

A  receiver  of  a  railroad  has  no  right 
to  refuse  freight  from  a  connecting 
road  for  the  purpose  of  preventing  a 
strike  of  his  own  employees  where  the 
employees  of  the  connecting  road  are 
on  a  strike  and  are  attempting  to  boy- 
cott it.  Beera  v.  WcUfOsh,  St.  X.  dt  P. 
B.  Co,  34  Fed.  Rep.  344. 

Receivers  of  a  railroad  are  the  sworn 
officers  of  the  court  and  their  em- 
ployees are  pro  Tmc  vice  officers  of  the 
court  and  responsible  as  such.  Be 
Eigffins,  27  Fed.  Rep.  443;  Chattanooga 
Terminal  B,  Co,  v.  Felton,  69  Fed,  Rep. 
273. 

A  simple  request  to  do  or  not  to  do 
a  thing  made  by  one  or  more  of  a 
body  of  strikers  under  such  circum- 
stances as  are  calculated  to  convey  a 
threatening  intimidation,  with  a  de- 
sign to  hinder  or  obstruct  employees 
in  the  performance  of  their  duties  is 
not  less  obnoxious  than  the  use  of 
physical  force  for  the  same  purpose, 
and  will  be  punished  as  a  contempt. 
Be  Doolittle,  23  Fed.  Rep.  544. 


As  to  injunctions  against  strikes 
and  proceedings  under  interstate  com- 
merce act,  see  valuable  note  in  Long- 
ehore  Printing  db  Pub,  Co.  v.  Howell,  28 
L.  R.  A.  464. 

»  Day  v.  Postal  TeUg.  Co,  66  Md. 
854;  Ex  parte  Cochrane,  L.  R  20  £q. 
282;  Demnton  v.  Brecon,  28  Beav. 
208.  In  Iowa  resisting  a  receiver  is 
a  criminal  offense.  State  v.  Biters, 
66  Iowa,  658;  Spinning  v.  Ohio  L.  Ins, 
diT,Co,%  Disney,  868;  Vermont  d  C. 
B,  Co,  v.  Vermont  0,  B.  Co,  46  Vt. 
792;  Angel  v.  Smith,  9  Yes.  Jr.  815; 
Ex  parte  Cochrane,  L.  R.  20  Eq.  282; 
Bussell  V.  East  Anglian  B.  Co.  8  Macn. 
&  G.  104;  Ames  v.  Birkenhead  Dock 
Co,  20  Beav.  832;  Skinner  v.  Maxwell, 
68  N.  C.  400.  How  to  proceed,  see 
Jacobson  v.  LandoU,  78  Wis.  142. 

«  Sutton  V.  Bees,  9  Jur.  N.  S.  456; 
Ex  parte  Cochrane,  Be  Mead,  L.  R  20 
£q.  282;  and  the  same  rule  applies  to 
a  claimant  of  real  estate.  Angel  v. 
Smith,  9  Ves.  Jr.  835;  FoH  Wayne, 
M.  &  C.  B.  Co,  V.  MeOett,  92  Ind.  585; 
PotUr  V.  Spa  Spring  Brick  Co,  47  N. 
J.  Eq.  442;  Palys  v.  Jewett,  82  N.  J. 
Eq.  302. 

*  ffazelrigg  v.  Bronaugh,  78  Ky.  62; 
Thornton  v.  Washington  Sav.  Bank,  76 
Ya.  482.  Though  a  person  interfering 
with  property  in  the  possession  of  a 
receiver  does  so  under  a  mistake  of 
the   law,    he    will    neverthelesB   be 


RECEIVER'S  POSSESSION. 


133 


duty  of  the  court  in  all  cases  to  protect  its  receiver  in  the  posses- 
sion of  the  property  over  which  he  is  appointed.*  And  this  pro- 
tection extends  to  property  that  may  be  beyond  the  jurisdiction 
of  the  court,  if  the  court  has  jurisdiction  over  the  person  of  the 
offender.' 

§  48.    Duty  of  receiver  to  take  possession  of  property. 

The  receiver  is  sometimes  empowered  by  statute  with  power 
to  obtain  possession  of  property  over  which  he  has  been  appointed, 
and  on  refusal  by  the  party  in  custody  to  surrender  a  warrant 
may  be  issued  for  the  purpose  of  enforcing  the  orders  of  court,' 
but,  whether  so  empowered  or  not,  it  is  the  duty  of  the  receiver 
to  take  possession  of  all  the  property  covered  by  the  order  of  his 
appointment,  and  he  cannot  assume  a  position  of  indifference  and 
allow  persons  holding  property  to  deliver  it  to  him  or  not  as  they 
see  fit.  He  must  use  active  diligence  on  his  part  to  secure 
possession.* 


chargeable  with  the  costs  of  the  pro- 
ceediDgs  against  him  for  contempt, 
thoagh  he  may  be  excused  from  fur- 
ther punishment.  Noe  v.  Oibson,  7 
Paige,  518. 

»  Moore  v.  Mercer  Wire  Co.  (N.  J.) 
15  Atl.  805.  737.  Lord  Romilly,  in 
De  Winion  v.  Maytrr,  28  Beav.  200, 
says:  "I  apprehend  this  is  clear: 
that  the  court  never  allows  any  per- 
son to  interfere,  either  with  money  or 
property  in  the  hands  of  its  receiver, 
without  its  leave,  whether  it  is  done 
by  the  consent  or  submission  of  the 
receiver  or  by  compulsory  process 
against  him.  The  court  is  obliged  to 
keep  a  strict  hand  over  property  in 
the  hands  of  a  receiver,  or  which  by 
virtue  of  the  order  of  the  court  may 
come  in  his  hands,  in  order  to  pre- 
serve entire  jurisdiction  over  the 
whole  matter  and  to  do  that  which  is 
Just  in  the  case  between  the  part- 
ies." 

See  also  Amee  v.  Birkenhead  Dock 
Co.  20  Beav.  822;  Brooks  y,  Oreathead, 
1  Jac.  &  W.  178;  WordU  v.  Lloyd,  2 
Moll.  888. 


»  Chafee  v.  Quidniek  Co.  18  R.  I. 
442;  Sercomb  v.  CaUin,  128  111.  656. 

»  Noble  V.  Ealliday,  1  N.  Y.  330. 

Withholding  contracts  from  a  re- 
ceiver of  one  of  the  contracting  par- 
ties cannot  be  justified  upon  the 
ground  that  they  are  held  as  security 
for  commifisions  earned  by  the  persons 
who  procured  them,  and  wages  due 
them,  where  such  commissions  are 
not  payable  until  collections  have  been 
made  on  the  contracts,  and  no  wages 
are  in  fact  due.  Ex  parte  Corran 
(Cal.)  41  Pac.  464. 

Withholding  contracts  from  the  re- 
ceiver of  one  of  the  contracting  par- 
ties cannot  be  justified  on  the  ground 
that  they  cannot  be  utilized  by  the 
receiver,  or  that  the  withholding  of 
them  will  not  injure  him  or  the  con- 
tracting party.  Ex  parte  Corran  (Cal . ) 
41  Pac.  464. 

<  Clapp  V.  Clapp,  49  Hun,  195. 

A  receiver  is  not  required  to  apply 
to  the  court  to  aid  him  in  obtaining 
possession  of  property  which  should 
be  surrendered  to  him.  FUkine  y. 
Adams,  60  111.  App.  410. 
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But  a  receiver  of  an  insolvent  cannot  claim  possession  of  land 
in  which  the  insolvent  had  an  interest  under  contract  which  did 
not  pass  the  title,  in  the  absence  of  a  provision  therein  for  posses- 
sion in  advance  of  the  conveyance  of  title ; '  nor  is  he  entitled  to 
the  possession  of  a  fund  which,  prior  to  his  appointment,  has 
been  placed  in  the  hands  of  a  trustee,  for  special  purposes,  such 
as  a  safety  and  tontine  pension  fund  in  case  of  an  insurance  com- 
pany.* Where  property  prior  to  the  appointment  has  been 
fraudulently  assigned  to  an  insolvent  assignee,  the  plaintiff 
should  have  the  receivership  extended  to  such  assignee,*  and 
where  complaint  is  made  of  an  act  of  the  defendant  after  the 
decree  appointing  a  receiver  but  before  the  appointment  is  com- 
pleted, the  proper  persons  to  make  complaint  are*  the  parties  to 
the  suit  and  not  the  receiver.* 

While  the  decisions  are  not  entirely  harmonious,  the  weight  of 
authority,  as  well  as  reason,  is  in  effect  that  where  the  receiver 
obtains  possession  such  possession  will  be  protected  in  foreign 
jurisdictions.  If  he  obtains  possession  of  property  in  the  state  of 
his  appointment  and  takes  it  to  another  state  for  a  lawful  pur- 
pose, his  possession  will  be  protected  in  the  latter  state  as  against 
creditors  residing  in  such  state.* 


'  Stratum  v.  California  Land  <k 
T,  Co.  86  Cal.  858. 

'  lie  Home  Provident  Safety  Fund 
As8o.  129  N.  Y.  288,  reversing  89 
N.  Y.  8.  R.  487. 

» Caasilear  v.  Simmons,  8  Paige,  278. 

The  court  cannot  make  a  summary 
order  on  an  assignee  to  turn  over  prop- 
erty to  a  receiver,  the  assignee  acting 
under  orders  of  another  court.  Com, 
Y.  Order  of  Vesta,  156  Pa.  531. 

*  Fox  y.  Toronto  dk  If.  B.  Go.  29 
Ch.  (Ont.)  11. 

»  Chicago,  M.  &  Si.  P.  R.  Co.  v. 
Keohuk  N.  L.  Packet  Co.  108  111.  817. 
Where  a  receiver  takes  possession  of 
property  within  the  jurisdiction  of 
the  court  appointing  him  he  becomes 
vested  with  a  special  property  in  it 
similar  to  that  of  a  sheriff.  Boyle  v. 
Townes,  9  Leigh,  158;  Singerly  y.  Fox, 


75  Pa.  112;  Diek  y.  Bailey,  2  La.  Ann. 
974;  KiUmery.  Hobart,  58  How.  Pr. 
452;  CagiU  v.  Wooldridge,  8  Baxt.  580. 
Where  property  has  once  vested  in  an 
assignee  or  receiver  by  the  law  of  the 
state  where  the  property  is  situated, 
the  law  of  another  state  will  not 
divest  him  of  it  if  he  should  take  it 
into  such  state  in  the  performance  of 
his  duty.  A  receiver  appointed  by  a 
court  in  such  a  case  stands  in  the 
same  position  as  an  assignee  or  trus- 
tee in  insolvency.  Pond  v.  Cooke,  45 
Conn.  126. 

See  also  Cammell  y.  Sewell,  6 
Hurlst.  &  N.  728;  Clark  v.  Connecti- 
cut Peat  Co.  85  Conn.  808;  Taylor  v. 
Boardman,  25  Yt.  581;  OrapoY.  KeUy, 
88  U.  S.  16  Wall.  610,  21  L.  ed.  480; 
Waters  v.  Barton,  1  Caldw.  450;  Ca- 
giU y.  Wooldridge,  8  Baxt.  580;  Mc 
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Courts  will  even  punish  for  contempt  persons  who  are  not 
parties  to  the  suit  for  interfering  with  the  property  in  the  re- 
ceiver's possession/  While  the  receiver  is  not  permitted  to  take 
possession  of  the  receivership  property  until  he  has  given  bond, 
jet  if  the  possession  has  been  ordered  the  receiver  will  be  pro- 
tected.* 

§  49.    As  against  public  improvements. 

While  the  court  zealously  guards  the  possession  ot  receivership 
property  in  the  interest  of  the  parties  to  the  litigation,  yet  it  will 
not  permit  the  possession  of  the  receiver  to  be  an  obstacle  .to  a 
public  improvement,  as,  for  instance,  to  prevent  the  crossing  of  a 
road  in  the  hands  of  a  receiver  by  the  tracks  of  another  road.* 
The  court  otherwise  would  overrule  the  laws  of  the  state  and 
make  its  will  superior  to  the  sovereign  power  of  a  co-ordinate 
branch  of  the  government. 

§  50.    Duty  as  to  opening  a  new  business. 

The  receiver's  possession  of  property  does  not  justify  him, 
without  an  order  of  court  expressly  authorizing  him,  or  the  busi- 
ness is  such  as  to  imperatively  require  it,  to  open  a  business  with 
the  property  or  moneys  in  his  hands.*  As  we  have  seen,  the 
ordinary  duty  of  the  receiver  relates  to  the  preservation  and  safe 
keeping  of  the  property  or  fund,  and  he  has  no  duty  which  re- 


Alpin  V.  Jonee,  10  La.  Ann.  652.  But 
see  contra,  Humphreys  v.  Hopkins,  81 
Gal.  551,  6  L.  R  A.  792.  This  case 
is  apparently  against  the  weight  of 
authority,  and  was  by  a  divided 
-court,  and  against  principles  pre- 
viously enunciated  by  the  same  court 
law  y.  Burrows,  12  Cal.  188;  Lewii  v, 
Adams,  70  Cal.  403. 

1  Helmore  v.  8miih,  L.  R.  85  Oh. 
Div.  449.  In  this  case  a  former  clerk 
by  means  of  a  circular  to  the  custom- 
•ers  interfered  with  the  business  of  the 
receiver  as  manager  and  was  commit- 
ted for  contempt 

•  Morrison  ▼.  Skoms  IronWorks  Ob. 
"OO  L.  T.  N.  S.  688. 


»  Central  Trust  Co,  v.  Wabash,  St.  L. 
db  P.  JR.  Co.  26  Fed.  Rep.  8.  In  this 
case  Mr.  Justice  Brewer  says:  "It 
is  not  gracious  in  the  federal  court 
which  has  taken  possession  of  prop- 
erty by  its  receivers  to  make  that 
possession  an  obstacle  to  any  proposed 
public  improvement.  We  should,  so 
far  as  lies  in  our  power,  extend  every 
facility  to  every  proposed  public  im- 
provement, simply  aiming  to  preserve 
the  rights  which  attach  to  property 
while  it  is  in  our  possession,  and  that 
is  all." 

*  Terry  v.  Martin  (N.  M.)  82  Pao. 
167. 
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quires  him  to  build  up  a  business  for  the  benefit  of  the  parties  ii> 
interest.  Of  course  this  restriction  has  no  application  to  the 
business  of  a  going  concern  where  the  chief  value  arises  from  its 
being  such,  as  in  the  case  of  a  newspaper;  nor  to  a  business  quasi 
public  in  its  nature  where  public  interests  are  concerned. 

§  51.  As  to  tenants. 

In  a  case  where  the  receiver  is  to  collect  the  rents  and  profits 
the  proper  course  is  to  apply  for  an  'order  on  the  tenants  in  pos- 
session to  attorn,  and  it  is  not  necessary  that  they  should  be  par- 
ties to  the  suit,'  but  in  such  case  the  tenants  are  not  liable  for 
costs.*  The  power  of  the  court  as  to  the  property  carries  with  it 
the  implied  power  to  make  all  necessary  and  proper  orders  upon 
those  who  are  in  custody  or  charge  not  inconsistent  with  their 
rights  of  possession,  or  valid  contracts  relating  thereto. 

§  52.  To  whom  restored. 

After  the  dismissal  of  a  bill  for  want  of  jurisdiction,  property 
left  in  the  hands  of  a  receiver  in  such  case  must  be  restored  to  the 
party  from  whom  possession  was  taken,  though  the  opposing 
party  may  have  a  good  claim  to  the  possession  by  reason  of  a  pur- 
chase and  possession  before  the  bill  was  filed,  and  in  such  case  it 
makes  no  difference  to  the  receiver  that  the  party  to  whom  he 
restores  the  property  is  insolvent.*  In  the  very  nature  of  the  case 
tlie  court,  without  an  adjudication,  cannot  return  the  property  to 
a  person  other  than  the  one  from  whom  the  possession  was  taken. 

§  53.  Extent  of. 

A  receiver  appointed  upon  the  application  of  a  secured  creditor 
has  no  right  to  the  custody  of  funds  not  arising  from  the  property 
which  has  been  pledged  as  security,  and  which  may  be  applied 
upon  the  claims  of  general  unsecured  creditors,*  if  any.     The 


^Beid  ▼.  MiddUton,  Turn.  &  R.  455. 
^HobhouM  ▼.  HoUeombe,  2  DeG.  &  S. 

208. 

» Warren  v.  Bunch,  80  Ga.  124. 

*  Warmser  ▼.  Merchants*  Nat,  Bank^ 
49  Ark.  117.  The  right  of  custody 
extends  only  to  the  property  which  is 
the  subject-matter  of  the  litigation. 
In  a  proceeding  under  a  general  cred- 


itors' bill  of  course  the  receiver  is  en- 
titled to  the  entire  property,  as  in  the 
cfise  of  bankruptcy  and  insolvency,  or 
proceedings  to  wind  up  banks,  etc. 
Noyee  v.  Bich,  52  Me.  115.  But  in 
case  of  a  mortgage  foreclosure  the 
right  to  possession  extends  only  to  the- 
property  mortgaged.    Id. 
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possession  in  such  case  is  coextensive  with  the  rights  or  lien  of 
tlie  plaintiff,  and  as  to  the  owner  of  the  property  or  creditors  can- 
not go  beyond  that. 

§  54.  As  to  taxes. 

It  has  been  held  that  the  possession  of  the  receiver  does  not 
prevent  the  seizure  and  sale  of  such  property  for  unpaid  taxes, 
and  in  such  case  if  neither  the  bailiff  nor  the  purchaser  was  aware 
until  after  the  sale  that  it  was  in  the  hands  of  a  receiver,  and  in 
fact  had  been  informed  to  the  contrary  in  good  faith  by  the  per- 
son in  charge,  the  sale  will  be  upheld.*  The  general  rule  is,  how- 
ever, that  the  receiver  takes  the  property  subject  to  all  existing 
liens,  and  such  liens  are  unaffected  thereby,  and  this  rule  is 
especially  true  in  the  case  of  taxes  where  the  lien  therefor  is 
paramount  to  all  other  liens.  But  notwithstanding  the  para- 
mount lien,  the  officer  is  not  entitled  to  levy  on  and  sell  receiver- 
ship property.     It  is  his  duty  to  intervene  and  set  up  his  lien." 


^Oibsonv.  LoveU,  10  Grant  Ch.(Oiit.) 
lOT. 

•In  King  Y.Wooten,  2  U.  S.  App. 
651,  the  court  say:  '*  The  recognized 
mode  of  protecting  property  in  the 
custody  of  the  court  is  by  treating  as 
nuU  aU  attempts  to  withdraw  it  there- 
from without  leave  of  the  court, 
whether  by  color  of  other  legal  pro- 
cess or  otherwise  than  by  order  of  the 
court  in  possession,  and  when  neces- 
sary such  possession  is  protected  by 
proceedings  to  attach  and  punish  for 
contempt  all  persons  who  persist  in 
attempting  to  disturb  the  possession 
of  the  court." 

Mr.  Ch.  J.  Puller,  in  Be  Ih/ler,  149 
U.  8.  164,  188,  87  L.  ed.  689,  695, 
says:  "The  lei^  of  a  tax  warrant, 
like  the  levy  of  an  OTdinBryJUri  facias, 
sequestrates  the  property  to  answer 
the  ezii^ency  of  the  writ;  but  property 
in  the  possession  of  the  receiver  is  al- 
ready in  sequestration,  already  held 
in  equitable  execution,  and  while  the 
lien  for  taxes  must  be  recognized  and 
enforced,  the  orderly  administration 
of  justice  requires  this  to  be  done  by 


and  under  the  sanction  of  the  court. 
It  is  the  duty  of  the  court  to  see  to  it 
that  it  is  done;  and  a  seizure  of  the 
property  against  its  will  can  only  be 
predicated  on  the  assumption  that  the 
court  will  fail  in  the  discharge  of  its 
duty,  an  assumption  carrying  a  con- 
tempt upon  its  face." 

Prince  Oeorge*8  County  Gamrs.  v. 
Clarke,  36  Md.  206;  Greeley  v.  Provi- 
dent 8av.  Bank,  98  Mo.  458;  Central 
Trust  Co.  V.  New  York  C.  A  N.  R.  Co, 
110  N.  Y.  250,  1  L.  R.  A.  260;  Tuba 
County  V.  Adama,  7  Cal.  85. 

Philadelphia  <A  B.  B.  Co.  y.  Com, 
104  Pa.  80;  Union  Trust  Co.  v.  Weber, 
96  111.  846;  Be  North  Ameiican  Outtcf 
Percha  Co.  17  How.  Pr.  549;  Oere  v. 
Dibble,  17  How.  Pr.  81;  Bieh  v.  Lou- 
l/reU,  18  How.  Pr.  121;  I/yrch  v.  Ault- 
man,  75  Ind.  162. 

An  attempt  to  seize  or  sell  lands  in 
the  custody  of  receivers  of  a  railroad 
company,  for  taxes,  without  the  con- 
sent of  the  court  appointing  such  re- 
ceivers, may  be  enjoined.  OaJces  v» 
Myers  86  Fed.  Rep.  807. 
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§  55.  As  to  set-off. 

The  receiver  has  only  the  rights  of  the  company  over  whose 
property  he  is  placed,  and  all  property  rights  pass  to  him  as  they 
existed  prior  to  his  appointment  and  are  subject  to  the  same 
equities,'  and  the  right  of  set-oflf  exists  against  a  note  in  the  hands 
of  a  receiver  of  an  insolvent  corporation  to  the  same  extent  as 
would  have  existed  against  it  in  the  hands  of  the  corporation.* 
The  receiver  can  have  no  greater  or  better  rights  than  the  debtor 
had.'  In  a  proceeding  by  receivers  if  the  defendant  is  entitled 
to  a  set-off  and  holds  security  from  the  debtor  he  must  first  ex- 
haust the  security  and  prove  up  the  balance  only,  and  this  is 
based  upon  the  principle  that  equality  is  equity/  The  right  of 
set-off  does  not  exist,  however,  unless  the  indebtedness  and  set-off 
grow  out  of  the  same  right.  Thus  if  the  receiver  sues  to  recover 
an  unpaid  subscription  to  the  capital  stock  of  a  corporation,  and 
the  set-off  grows  out  of  a  deposit  in  the  bank,  the  capital  stock  in 


^FaUcenbaeh  v.  Patterson,  43  Ohio 
St.  859;  BeU  y.  SMbley,  83  Barb.  610: 
-Coape  V.  Bowles,  42  Barb.  87;  Lincoln 
V.  Fitch,  42  Mo.  466. 

*  Berry  v.  Brett,  6  Boaw.  627;  Eol- 
brook  V.  American  F.  Ins.  Co.  6  Paige, 
220;  Colt  V.  Brown,  12  Gray,  288;  Scott 
V.  Armstrong,  146  U.  8.  499,  86  L.  ed. 
1059;  Armstrong  v.  Warner,  49  Ohio 
St.  876,  17  L.  R.  A.  466;  Hade  v.  Mc- 
Vay,  81  Ohio  St.  231. 

»  Wisconsin  M.  d;  L.  F.  Ins.  Co.  Bank 
V.  Manistee  Salt  <Sb  L.  Go.  Tl  Mich.  76; 
Famngton  v.  Sexton,  43  Mich.  464; 
Ijcntz  V.  Flint  dt  P.  M.  E.  Co.  63  Mich. 
444;  Byles  v.  Kellogg,  67  Mich.  318. 

See  also  notes  to  following  §  66. 

*  Slate  Bank  v.  Bank  of  New  Brans- 
wick,  3  N.  J.  Eq.  266. 

In  Scott  V.  Armstrong,  146  U.  S.  449, 
36  L.  ed.  1059,  it  was  held  that  the 
ordinary  equity  rule  of  set-off  in  case 
of  insolvency  is  that  where  the  mu- 
tual obligations  have  grown  out  of 
the  same  transaction,  insolvency,  on 
the  one  hand  Justifles  the  set-off  of  the 


debt  due  on  the  other;  and  this  rule 
applies  to  a  receiver  of  an  insolvent 
national  bank,  as  where  a  customer 
of  a  bank  gives  his  note  for  borrowed 
money  due  at  a  future  day  and  depos- 
its the  amount  borrowed  to  be  drawn 
against,  any  balance  remaining  due 
him  on  the  dissolution  of  the  bank 
and  the  appointment  of  a  receiver  is  a 
proper  offset  to  the  note  to  the  extent 
it  may  go.  Ct.  Adams  "v.  Spokane  Drug 
Co.  57  Fed.  Rep.  889, 23  L.  R.  A.  884; 
BeU  V.  Hanover  Nat.  Bank,  67  Fed. 
Rep.  822;  Snyder  v.  Armstrong,  87 
Fed.  Rep.  18;  YardXcy  v.  Clothwr,  49 
Fed.  Rep.  837;  Armstrong  v.  Warner, 
21  Ohio  L.  J.  186,  27  Ohio  L.  J. 
100.  The  same  rule  is  applicable  in 
a  suit  by  a  receiver  upon  a  premium 
insurance  note.  Berry  v.  Brett,  6 
Bosw.  627.  And  upon  a  note  due  a 
bank.  Van  Dyck  v.  McQuade,  86  N. 
Y.  616;  Lanier  v.  Qayoso  Sav.  Inst.  9 
Heisk.  506;  Stone  v.  Dodge,  96  Mich. 
614,  21  L.  R.  A.  280;  Van  Wagoner  v. 
Paterson  Gaslight  Co.  23  N.  J.  L.  283. 
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«uch  case  being  a  trust  fund  for  the  benefit  of  all  creditors,  the 
right  of  set-off  does  not  exist.* 

Where  the  receiver  is  directed  to  pay  a  certain  person  an 
amount  of  money,  the  receiver  has  no  right  to  offset  his  individ- 
ual claims  against  such  person.*  This  principle  is  based  on  the 
fact  that  the  receiver  holds  the  funds  for  the  court,  and  no  dis- 
cretion is  allowed  him  as  to  any  application  or  disposition  thereof ; 
he  holds  subject  to  the  order  of  court,  to  be  paid  out  as  the  court 
€hall  adjudge. 

§  56.  As  to  exemptions. 

As  we  have  seen,  the  taking  of  possession  of  property  by  a 
receiver  does  not  destroy  existing  rights  in  such  property,  and 
therefore  does  not  deprive  the  debtor  of  his  right  to  exemption 
given  him  by  the  statute.* 

§  57.  As  to  executors  and  administrators. 

As  a  rule  an  administrator  is  entitled  to  the  possession  of  the 
property  of  the  intestate  held  by  him  at  the  time  of  his  death, 
but  where,  prior  to  administration,  the  property  had  been  placed 
in  the  hands  of  a  receiver  on  the  application  of  an  adverse  claim- 
ant, the  receiver  will  hold  possession.* 

»  Wmiams  ▼.  Traphagm,  88  N.  J.  Tillotson,  v.  Woleott,  48  N.  T.  188; 

£q.  57.  Finnin  v.  MaUoy,  1  Jones  &  S.  882: 

» Johnson  v.  Ounter,  6  Bush.  584.  (honey  v.  Cooney,  65  Barb.  524;  Sanda 

»  Weinrieh  v.  KoeUing,  21  Mo.  App.  v.  BoberU,  8  Abb.  Pr.  848;  Hudson  v. 

133.    The  claim  for  exemption  should  PUts,  11  Paige,  180;  Andrews^.B/oiDan, 

be  naade  when  the  property  is  seized,  28  How.  Pr.  126. 

or  threatened  to  be  seized.    It  is  held  ^Johnson  v.  Stewart,  41  Ga.  649. 

that  an    individual   partner  has  no 

claim  for  exemption  on  partnership 

property. 


CHAPTER  V, 

RECEIVER'S  TITLE. 

S  58.  DeflDed.  §  64.  To  choses  f n  action  generally. 

g  59.  By  possession.  g  65.  To  real  estate  in  foreign  8tatas» 

§  60.  In  supplementary  proceedings.  §  66.  To  real  estate  generally. 

§  61.  In  statutory  proceedings.  §  67.  Extent  of. 

§  62.  In  actions  pendente  lite.  %  68.  Subject  to  all  liens. 

g  68.  To  choses  in  action  due  from 
nonresidents. 

§  58.  Defined. 

The  word  "title"  as  used  in  receivership  matters  has  various 
significations,  and  has  been  the  occasion  of  no  little  confusion  by 
those  using  the  term.  "Title  in  modern  usage  points  to  the- 
rights  rather  than  the  actual  ownership,"  says  Mr.  Abbott,  "  and 
to  say  that  title  is  sucli  a  claim  to  the  exclusive  control  and 
enjoyment  of  a  thing  as  the  law  will  recognize  and  enforce,  per- 
haps expresses  the  idea  conveyed  by  the  modern  use  of  the- 
word."  The  receiver's  title  has  reference  more  particularly  to 
the  right  to  the  possession  and  control  of  the  property,  real  or 
personal,  for  the  time  being,  rather  than  to  the  ownership  thereof. 
There  are  cases  in  mattere  of  insolvency  and  winding  up  proceed- 
ings where  the  absolute  legal  title  becomes  vested  in  the  receiver,, 
and  not  unfrequently  in  the  earlier  practice  the  owner  was  re- 
quired to  execute  and  deliver  to  the  receiver  a  formal  convey- 
ance of  the  property  owned  by  him  at  the  date  of  granting  the 
receivership.  In  other  cases  the  receiver  is  the  mere  custodian 
for  the  time  being  of  the  property  of  the  debtor,  charged  with 
the  duty  of  caring  for  the  same,  collecting  the  rents  in  case  of 
real  estate,  and  the  income  and  profits  in  case  of  personal  prop- 
erty, and  transferring  the  title  as  an  officer  of  and  as  ordered  by 
the  court.  In  this  latter  case  the  receiver,  strictly  speaking,  haa 
no  title  to  the  property,  and  where  the  title  of  such  a  receiver  is 
referred  to  it  has  reference  solely  to  his  right  of  possession  under 
the  order  of  court,  and  as  an  officer  of  the  court,  the  scope  of  his 
authority  in  all  cases  being  measured  by  the  order  of  his  appoint- 
ment, having  reference  to  the  character  of  the  property,  and  the 
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rights  therein  of  the  plaintiffs  at  whose  instance  he  is  appointed, 
and  the  owner  over  whose  property  he  is  placed  in  custody.  In 
many  cases  the  actual  manual  possession  of  the  property  is  not 
intended  to  be  placed  in  the  receiver,  but  he  is  only  charged  with 
the  collection  of  the  rents  and  profits,  and  in  such  case  his  posses- 
sion is  only  constructive,  and  rights  so  far  as  third  parties  are 
concerned  are  largely  dependent  on  the  doctrine  o|  lis  pendens.^ 


>  Id  Union  Nat,  Bank  y.  Bank  cf 
Kansas  City,  186  U.  S.  228,  84  L.  ed. 
^6,  841,  842,  Mr.  Justice  Gray  says: 
**A  receiver   derives   his   authority 
from  the  act  of  the  court  appointing 
him  and  not  from  the  act  of  the  par- 
ties at  whose  suggestion  or  by  whose 
consent   he   is   appointed;   and  the 
utmost  effect  of  his  appointment  is  to 
put  the  property  from  that  time  into 
his  custody  as  an  officer  of  the  court 
for  the  benefit  of  the  party  ultimately 
proved  to  be  entitled,    but   not   to 
change  the  title  or  even  the  right  of 
possession  in  the  property."    Skip  v. 
Hartoood,  8  Atk.  564;  Anon,  2  Atk. 
15;  WistDoll  V.  Sampson,  52  U.  8.  14 
How.  52,  14  L.  ed.  822;  Ellis  v.  Boi- 
ton,  H,  A  E,  B,   Co.  107  Mass.   1; 
Maynard  v.  Bond,  67  Mo.  815;  Het- 
fnan  v.  Fishti;  11  Mo.  App.  275.    In 
Teager  v.  Wallace,  44  Pa.  294,  it  was 
held  that  a  receiver  of  partnership 
effects  could  not  maintain  trover  for 
the  converted  assets  of  the  firm  before 
the  appointment,  on  this  ground  that 
the  receiver  does  not  become  the  legal 
owner  of  the  property  which  he  is  re- 
quired to  take  in  charge.    The  ap- 
pointment does  not  transfer  to  the 
receiver  the  legal  rights  of  the  part- 
nership in  any  of  their  choses  in  pos- 
session or  in  action.    WUson  v.  AUen, 
6  Barb.  545.    In  Mann  v.  Pentz,  2 
8andf.  Oh.  257,  it  was  held  that  the 
effect  of  the  order  was  to  vest  the 
property  in  the  receiver  as  effectually 
in  equity  as  if  an  assignment  had 
been  made  in  due  form.    The  prop- 


erty is  transferred  by  operation  of 
law  by  means  of  the  order  of  the 
court;  and  equity  looking  at  the  sub- 
stance will  hold  the  transfer  accom- 
plished which  has  been  decreed.  In 
re  Eagle  Iron  Works,  8  Paige,  886; 
Eldrtd  V.  EdU,  9  Paige,  640.  In  a 
foreclosure  proceeding  in  Ha/rland  v. 
Bankers  A  M,  Teleg,  Co,  82  Fed.  Rep. 
805,  it  was  held  that  a  receiver  pen- 
dente lite  is  a  mere  custodian  of  the 
mortgaged  property.  And  not  being 
appointed  under  a  statute  acquired 
no  title  to  the  property  which  be- 
longed to  the  mortgagee. 

In  Union  Trust  Co,  v.  Weber,  96  HI. 
846,  it  is  said:  '*  We  are  aware  of  no 
rule  of  law  or  any  adjudged  case  in- 
dependent of  a  statute  that  holds  the 
appointment  of  a  receiver  transfers 
the  title  of  real  or  personal  property 
to  the  person  thus  appointed.  Nor 
do  we  conceive  by  what  means  such 
an  appointment  can  have  that  effect. 
That  officer  by  his  appointment  is 
authorized  to  take  and  hold  possession 
of  property  under  the  control  and 
direction  of  the  court."  In  Atty. 
Qen.  V.  Atlantic  db  Mut,  L,  Ins.  Go. 
100  N.  T.  279,  it  was  held  that  under 
the  New  York  statute  (Act  1869.  g  7) 
the  title  to  real  estate  of  the  debtor 
became  vested  in  the  receiver  by  his 
appointment,  as  well  as  personal  prop- 
erty. And  if  this  were  not  true  the 
receiver  is  the  holder  of  the  equitable 
title  accompanied  by  possession,  and 
a  conveyance  could  be  ordered  by  the 
court  if  necessary.    Bee  also  Deck&r 
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§  59.  By  possession. 

In  the  absence  of  a  formal  transfer  or  assignment  a  receiver 
pendente  lite  acquires  no  title  in  the  sense  of  ownership  to  the  re- 
ceivership property,  and  his  right  is  one  merely  of  possession  as- 
an  officer  of  court,  the  legal  title  of  the  owner  remaining  un- 
ajBEected  until  transferred  by  operation  of  law  by  decree  and  sale/ 


y.  Gardner,  124  N.  Y.  834. 11 L.  R.  A. 
480:  Wing  v.  Dme,  15  Hun.  190;  (h- 
good  V.  Maguire,  61  N.  Y.  524;  Owen 
V.  Smiih,  81  Barb.  641;  AUas  Bank  v. 
Nahant  Bank,  28  Pick.  480.  The 
power  of  the  court  to  invest  the  re- 
ceiver with  the  legal  as  well  as  the 
equitable  title  would  seem  to  be  un- 
questioned. Atty.  Gen.  v.  Atlantic  db 
Hut.  L.  Ins.  Co.  100  N.  Y.  279:  Chau- 
tauque  County  Bank  v.  RifUy^  19 
N.  Y.  369;  Hoyt  v.  T/umpson,  5  N.Y. 
320;  Scott  v.  Elmore,  10  Hun,  68; 
Union  Trust  Go.  v.  Weber,  96  III.  348; 
Adams  v.  Howard,  22  Fed.  Rep.  656; 
Wilmet  v.  Atlanta  A  B,  Air  Line  B. 
Co.  2  Woods.  409;  ^^oyes  v.  Bieh,  52 
Me.  115;  ElUs  v.  Boston,  H.  <&  E.  B, 
Co,  107  Mass.  1.  In  Coates  v.  Cun- 
ningham, 80  111.  467.  the  court  say: 
"  The  appointment  of  a  receiver  does 
not  determine  any  rights  nor  affect 
the  title  of  either  party  in  any  manner 
whatever.  He  is  the  officer  of  the 
court,  and  his  holding  is  the  holding 
of  the  court  for  him,  from  whom  the 
possession  was  taken.  He  is  ap- 
pointed on  behalf  of  all  parties,  and 
his  appointment  is  not  to  oust  any 
party  of  his  rights  to  the  possession, 
but  merely  to  retain  it  for  the  benefit 
of  the  party  ultimately  entitled;  and 
where  he  is  ascertained  the  receiver 
will  be  considered  as  his  receiver. 
EUicoU  V.  Warford,  4  ^d.  eO;  Be  Col- 
vin,  2  Md.  Ch.  280;  P&rtery,  WilHams, 
9.  N.  Y.  142. 

Real  estate  is  vested  in  the  receiver 
only  by  a  conveyance  to  him.  St. 
Louis  db  S.  Coal  cfc  M,  Co,  v.  Sandoval 


Coal  d  M.  Co,  111  111.  32;  Chauiau- 
que  County  Bank  v.  Bisley,  19  N.  Y. 
869;  In  re  Colvin,  3  Md.  Ch.  278; 
WiUinmson  v.  Wilson,  1  Bland.  418. 
In  Tillinghaet  v.  Champlin,  4  R.  I. 
173,  it  was  held  that  a  receiver  of  a 
dissolved  copartnership  appointed  by 
a  court  of  equity  is  invested  with  the 
whole  equitable  title  to  the  partner- 
ship property,  without  an  assignment;, 
and  in  Fineke  v.  Funke,  25  Hun,  616, 
it  was  held  that  a  receiver  in  a  part- 
nership case  pendente  lite  has  no> 
powers  except  such  as  have  been  con- 
ferred upon  him  by  the  order,  and  ia 
a  common  law  receiver  whose  duty 
it  is  to  merely  protect  the  fund  pend- 
ing litigation.  The  order  appointing^ 
him  makes  no  change  in  the  title. 
Eeeney  v.  Home  Ins.  Co.  71  N.  Y. 
396.  In  proceedings  supplementary 
to  execution,  however,  and  in  cases 
of  embarrassed  or  insolvent  corpora- 
tions, and  statutory  proceedings,  hia 
powers  are  greater. 

>  Decker  v.  Gardner,  124  N.  Y.  334, 
11  L.  R.  A.  480;  Herring  v.  New  York, 
L.  E.  <fe  W,  R,  Co.  105  N.  Y.  872.  375; 
Keeney  v.  Home  Ins.  Co.  71  N.  Y.  396; 
C  om  Exchange  Bank  v.  Blye,  101  N. 
Y.  303;  Detlin  v.  New  York,  4  Miss. 
106;  WUson  ▼.  AUen,  6  Barb.  545; 
Leonard  v.  Wallaee,  44  N.  Y.  294; 
Harland  v.  Bankers*  db  M.  TeUg.  Co, 
82  Fed.  Rep.  305;  Skip  v.  Harwood,  8 
Atk.  564;  Gresley  v.  Adderley,  1 
Swanst.  573;  T?tomas  v.  BHgstaek,  4 
Rubs.  65;  Bertrand  v.  Davies,  31  Beav. 
436;  Green  v.  Bostwick,  1  Sandf.  Ch. 
185;  Singerly  v.  Fox,  75  Pa.  112. 
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While  receivers  of  this  class  have  many  powers  and  duties  pecu- 
liar to  themselves  they  are  such  only  as  flow  from  the  nature  and 
character  of  the  property  committed  to  their  charge.  Pendente 
lite  receivers  of  corporations  do  not  represent  the  corporations  in 
their  individual  or  personal  character ;  nor  do  they  supersede  the- 
corporations  in  the  exercise  of  their  corporate  functions,  except  in 
so  far  as  the  custody  and  preservation  of  the  property  is  con- 
cerned. The  power  of  the  court  to  protect  the  receiver's  posses- 
sion is  based  upon  the  fact  that  the  fund  or  property  is  im,  custodia 
legis  rather  than  the  fact  of  title  or  ownership.  The  possession,, 
however,  will  be  protected  as  jealously  as  if  the  absolute  title  was 
vested  in  the  receiver,  and  it  is  this  condition  of  protection 
that  is  sometimes  referred  to  as  the  receiver's  title.  It  is  true  that 
the  receiver  may  be  considered  as  having  a  special  property  in 
the  fund  or  res  in  the  sense  that  a  sheriff,  or  other  officer  is  said 
to  have,  but  in  all  such  cases  the  officer's  powers  and  duties  in  re- 
lation to  the  property  are  referrable  to  the  peculiar  nature  of  his 
possession  rather  than  to  any  interest  in  or  title  to  the  property. 

§  60.  In  supplementary  proceedings. 

The  code  of  procedure  in  many  of  the  states,  regulating  pro- 
ceedings supplementary  to  execution,  vests  the  title  of  the  judg- 
ment debtor  to  both  real  and  personal  property  in  the  receiver, 
and  no  formal  assignment  is  required.  The  receiver  in  such  case 
stands  in  the  position  of  a  trustee  for  the  creditors  of  all  the  prop- 
erty the  debtor  held  at  the  time  of  the  appointment.*     The  title 


While  the  appointment  of  a  re- 
ceiver may  not  convey  the  title'  yet 
the  appointment  is  in  the  nature  of  an 
injunction  or  a  writ  of  sequestration, 
preventing  any  alienation  of  or  inter- 
ference with  the  properly  without  the 
consent  of  court.  Thus  a  lease  by  a 
party  to  the  suit  of  land  in  the  hands 
of  a  receiver  made  to  a  third  party, 
however  valid  between  the  parties, 
confers  no  rights  upon  the  assignee. 
Hwmicn  v.  Washington  8av.  Bank, 
76  Va.  483. 

A  receiver  of  the  property  of  a 
beneficiary  may  reach  the  proceeds  of 
real  estate  devised  in  trust  to  convert 


and  distribute.    Be  Be€c7i€r*a  Estate f. 
19  N.  Y.  Supp.  971. 

When  a  person  wrongfully  obtains 
payment  of  a  debt  adversely  to  the- 
rights  of  a  receiver  he  will  be  ordered 
to  pay  the  same  to  the  receiver  and  in 
default  will  be  committed.  Parker  v. 
Pocack,  80  L.  T.  N.  S.  458. 

'  Porter  v.   Wmiams,  9  N.  Y.  142;. 
Manning   v.    Evans,    19   Hun,   500; 
Wring  v.  Disse,  16  Hun,  191 ;   Fessen- 
den  V.  Woods,  3  Bosw.  550;  AUy.  Gen,. 
V.  Atlantic  Mut.  Ins.  Co.  100  N.  Y. 
279. 

As  to  the  title  of  receivers  inde- 
pendent of  statutes,  see  Wilson  v.  Wil- 
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of  the  receiver  in  each  a  case  relates  to  such  indebtedness  as  may 
be  due  the  debtor  at  the  time  of  his  appointment  and  not  such  as 
may  become  due  thereafter/  and  the  same  rule  applies  in  the  case 
of  a  receiver  of  a  corporation,  as  to  property  subsequently  ac- 
quired by  the  corporation.'  And  where  the  vendor  of  merchan- 
dise reserves  title  thereto  until  the  payment  of  the  purchase  price, 
a  receiver  of  the  vendee  obtains  no  title  to  such  merchandise  and 
can  convey  no  title  thereto.* 

§  61.  In  statutory  proceedings. 

Under  statutes  designed  to  facilitate  the  dissolution  and  wind- 
ing up  of  insolvent  corporations,  both  in  this  country  and  in  Eng- 
land, provision  is  usually  made  for  the  appointment  of  statutory 
receivers,  with  enlarged  powers  and  duties.  As  a  rule  this  class 
of  receivers  are  invested  by  law  with  the  title  to  both  the  real  and 
personal  property  of  the  insolvent  corporation,  independent  of 
any  assignment  or  formal  transfer.*  No  general  rules,  of  course, 
can  be  laid  down  concerning  statutory  proceedings,  as  all  such  are 
governed  by  the  peculiar  provisions  of  the  statutes  under  which 
the  appointment  is  made  and  there  is  no  uniformity  in  their  pro- 
visions. In  many  states  the  statute  vests  the  legal  title  to  re- 
ceivership property  in  the  receiver  under  supplementary  proceed- 


flon,  1  Barb.  Ch.  5»2.  Cf.  Mann  v. 
Pentz,  2  Sandf.  Ch.  257;  WiUon  ▼. 
AUen,  6  Barb."  542;  Scauton  v.  Bender^ 
S  How.  Pr.  185. 

This  subject  will  be  further  dis- 
cussed under  the  title  "Supplementary 
Proceedings." 

»  WiUiton  ▼.  Salmon,  45  N.  J.  Eq. 
257.  It  must  be  a  debitum  in  prcBsenti. 
In  this  case  the  contract  was  incom- 
plete. 

» Oabert  v.  OleoU  (Tex.)  22  S.  W. 
286  (not  officially  reported,  and  re- 
versed in  86  Tex.  121,  on  other 
grounds  aub  nam  Oleott  v.  Qaber€), 

*8ayles  v.  National  Water  Purify- 
ing Go,  41  N.  Y.  8.  R  856.  affirmed 
without  opinion  in  141  N.  Y.  603. 
The  basis  of  this  decision  is  that  the 
receiver  gets  no  better  title  than  the 


judgment  debtor  has  in  the  estate  of 
which  he  takes  possession  {Bell  v. 
ShibUy,  88  Barb.  614)  and  that  the  re- 
ceiver's rights  in  the  property  are  sub- 
ject to  all  the  equities  existing  against 
the  debtor.  Hyde  v.  Lynde,  5  N.  Y. 
892;  Ford  v.  CM,  20  N.  Y.  848. 

«  AUy.  Qen.  v.  Atlantie  Mut.  L.  Im. 
Co.  100  N.  Y.  279;  Aity.  Qen.  v.  Con- 
tinental L.  Ins,  Co.  28  Hun,  860. 
affirmed  in  98  N.  Y.  680;  Osgood  v. 
McOuire,  61  N.  Y.  524;  Re  Berry,  26 
Barb.  55;  People,  Atfy.  Qen.,  v.  Se- 
curity L.  Ins.  <fi  ^.  6^.  28  Hun,  596. 
71  N.  Y.  226;  Morgan  v.  New  York  dk 
A.  R.  Co.  10  Paige,  290;  Decker  v. 
Gardner,  124  N.  Y.  834,  11  L.  R.  A. 
480;  Porter  v.  WilUame,  9  N.  Y.  142. 

See  further  chapter  on  Corporations, 
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ings,  as  seen  in  the  preceding  section,  but  it  will  be  observed  that 
in  snch  case  the  receiver's  title  depends  upon  the  provisions  of 
the  statute. 

§  62.  In  actions  pendente  lite. 

Receivers  pendente  lite  are  mere  temporary  officers  of  the  court 
and  do  not  possess  the  powers  of  a  permanent  receiver  unless 
specially  conferred  upon  them  by  the  court.  They  possess  no 
les^al  powers,  and  their  functions  are  limited  to  the  care  and  pres- 
ervation of  the  property  or  fund  committed  to  their  charge." 
The  power  of  appointment  of  a  receiver  of  this  character  is  an  in- 
cident to  the  jurisdiction  of  a  court  of  chancer}^  and  is  un- 
affected by  the  character  of  the  parties  before  it,  whether  an  indi- 
vidual or  a  corporation,  or  by  the  nature  of  the  property,*  and  is 
usually  brought  into  exercise  in  mortgage  foreclosure  cases. 
While  this  class  of  receivers  have  many  duties  and  powers  pecu- 
liar to  themselves  they  are  such  only  as  flow  from  the  nature  and 
character  of  the  property  committed  to  their  charge.  Of  course, 
in  case  of  the  foreclosure  of  railway  mortgages  the  powers  and 
duties  of  the  receiver  are  increased  by  reason  of  the  public  nature 
of  the  property  and  the  franchises  involved,  but  the  title  of  the 
receiver  is  essentially  the  same  in  all  cases. 

§  63.  To  choses  in  action  due  from  nonresidents. 

A  court  of  equity  under  its  general  powers  and  independent 
of  statutory  authority  has  no  power  to  compel  a  general  assign- 
ment of  all  the  property,  or  the  choses  in  action,  of  a  debtor  in 
an  action  by  a  judgment  creditor  to  collect  his  judgment,  nor 
does  the  title  to  choses  in  action  due  the  debtor  from  persons  in 
a  foreign  jurisdiction  pass  to  a  receiver  by  virtue  of  his  appoint- 
ment, nor  will  a  receiver  have  power  to  bring  suits  on  such  choses 
in  action  in  a  foreign  jurisdiction.*     As  will  be  seen  in  the  fol- 

» Herring  v.  New  York,  L.  E.  db  W.  Booth  v.  dark,  58  U.  8.  17  How.  322, 

R.  Co.  105  N.  Y.  372;  Keeney  v.  Homo  15  L.  ed.  164;  Brigham  v.  Luddingion, 

Itu.  Co.  71  N.  Y.  396.  12  Blatchf.  287;  Yeager  v.  Wallace,  44 

«  United  States   Trust   Co.  v.   Nev)  Pa.  294. 

York,  W.  8.  A  B,  B.  Co.  101  N.  Y.  Prior  to  the  passage  of  the  Massa- 

478.  chusetts  statute  of  1884,  a  creditor's 

^Amy  V.  Manning,  149  Mass.  487;  suit  under  the  statute  could  not  be 

Ea/rvey  y.   Vamey,  104   Mass.   436;  maintained    against    the    judgment 

10 
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lowing  section,  the  common  law  of  New  York  is  directly  con- 
trary to  the  principles  here  laid  down.  Under  the  provisions  of 
the  code  of  procedure  in  that  state  relating  to  proceedings  sup- 
plementary to  execution  it  is  not  within  the  power  of  the  court 
to  order  the  debtor  to  execute  deeds  of  conveyance  for  real  estate 
situated  in  another  state.* 

§  64.  To  choses  in  action  generally. 

The  rule  that  a  receiver's  title  dates  from  the  time  of  granting 
the  order  for  his  appointment  does  not  apply  to  choses  in  action 
in  all  cases ;  thus,  where  a  debtor  made  an  assignment  for  tho 
benefit  of  his  creditors  and  subsequently  a  creditor  of  such  debtor 
filed  a  bill  to  set  aside  the  assignment,  in  which  action  a  receiver 
was  appointed,  and  subsequently  a  decree  was  rendered  setting 
the  assignment  aside,  it  was  held  that  the  receiver's  title  to  cer- 
tain promissory  notes  given  to  and  held  by  the  assignees,  dated 
from  the  time  of  filing  the  bill  to  set  aside  the  assignment ;  tliat 
the  filing  of  the  bill  created  a  lien  on  the  choses  in  action  in  the 
hands  of  the  assignees  from  that  date,*  though  ordinarily  the 


debtor  and  an  assignment  compelled 
to  be  made  by  him  of  his  choses  in 
action  due  from  non-resident  parties, 
without  making  such  persons  parties 
defendant.  Pkosnix  Ins.  Go,  v.  Abbott^ 
127  Mass.  558.  The  statute  (1884)  in 
substance  provides  that  the  fact  that 
the  property  sought  to  be  reached 
and  applied  is  in  the  hands,  possession 
or  control  of  the  debtor  independently 
of  any  other  person,  or  that  it  is  not 
within  the  state,  shall  not  prevent  the 
plaintiff  from  maintaining  his  bill. 
Since  the  passage  of  this  statute  it  has 
been  held  that  such  intangible  prop- 
erty as  letters  patent  in  the  possession 
of  the  debtor  can  be  reached  without 
making  any  other  person  a  party  de- 
fendant to  the  suit,  and  both  before 
and  since  the  passage  of  the  statute 
promissory  notes  have  been  reached 
by  this  process  without  making  the 
makers  of  the  notes  parties.  MeCann 
V.  BandaU,  147  Mass.  81;  Wilson  v. 


Martin-  WiUon  Automatic  Fire  Alarm 
Co.  149  Mass.  34;  Amy  v.  Manning^ 
149  Mass.  457. 

^  Smith  V.  Toxer,  42  Hun,  22.  It 
seems  that  this  inability  of  the  court 
arises  by  reason  of  the  provisions  of 
the  code  vesting  the  real  estate  in  the 
receiver  from  the  time  of  his  filing 
with  the  clerk  of  the  county  where 
the  property  is  situated,  a  copy  of  the 
order;  this  could  only  be  construed 
with  reference  to  property  in  Kew 
York.  It  was  otherwise  under  the 
code  prior  to  1877.  FsnTier  v.  San- 
horn,  87  Barb.  610. 
.  •  Clark  V.  Brockway,  1  Abb.  App. 
Dec.  851. 

Receivers  appointed  by  the  court 
upon  a  creditors'  bill,  to  take,  receive 
and  hold  property  assigned  by  an  in- 
solvent bank,  acquire  all  the  rights  of 
the  assignees  under  their  assignment 
HiU  V.  Western  d  A.  B.  Co.  86  Oa. 
284. 
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receiver's  title  dates  from  the  time  of  granting  the  order,  and  not 
from  the  time  of  giving  the  bond,*  or  of  filing  the  bill. 

§  65.  To  real  estate  in  foreign  states. 

While  the  receiver  does  not  become  vested  with  title  to  real 
estate  situated  in  a  foreign  state  by  virtue  of  his  appointment  as 
receiver,  yet  the  inherent  powers  of  an  equity  court  are  such 
that  where  the  court  has  jurisdiction  of  the  person,  it  may  re- 
quire him  to  transfer  to  the  receiver  any  property  the  judgment 
debtor  may  own  in  a  foreign  state,  where  such  transfer  is  neces- 
sary to  the  payment  of  his  debts.'  The  principles  here  an- 
nounced, it  will  be  observed,  are  directly  opposed  to  those  laid 
down  in  a  preceding  section  in  force  in  Massachusetts.  In 
England  where  the  court  has  jurisdiction  of  the  person,  and 
while  it  cannot  send  its  oflBcers  into  a  foreign  jurisdiction  to 
carry  into  effect  its  orders,  yet  it  has  power  to  enforce  obedience 
to  its  orders  by  punishment  for  contempt ;"  and  this  power  exists 
where  the  person  or  corporation  committing  the  alleged  contempt 
is  not  a  party  to  the  suit,  provided  such  party  is  within  the  juris- 
diction of  the  court  appointing  the  receiver.* 


^Maynard  ▼.  Bond,  67  Mo.  816; 
Pope  V.  AfM9,  20  Or.  199;  Bs  ChrU- 
tian  Jensen  Oo.  128  N.  T.  550;  Chau- 
tauque  County  Bank  y.  BUley,  19  N. 
Y.  369;  P&rter  r,  WiUiams,  9  N.  Y. 
142;  Van  AUtyne  v.  Cook,  25  N.  Y. 
489:  Bocker  v.  Torrance,  81  N.  Y.  681. 
It  would  8eem«  however,  that  as  to 
choses  in  action  not  subject  to  levy 
and  sale,  the  filing  of  this  bill  creates 
a  lien  and  the  rights  of  the  parties' re- 
late to  that  date.  Clark  v.  Brockway, 
tupra, 

*MiteheU  v.  Bunch,  2  Paige.  606; 
Le  Loy  v.  Bogers,  8  Paige,  287;  Bailey 
V.  Ryder,  10  N. Y.  628;  Fenner  v.  San- 
born, 37  Barb.  610;  Smith  v.  Tozer,  42 
Hun,  22.  And  see  Newton  v.  Bron- 
eon,  18  N.  Y.  687;  Gardner  v.  Ogden, 
22  N. Y.  827;  WilUame  v.  Fitehugh,  87 
N.Y.  444;  ShattvckY.  Caeeidy,  8Edw. 
Ch.  162.  (See  limitation  by  Code  of 
1877,chap.  417,  as  determined  in  Smith 


V.  Tozer,  mpra).  Penn  v.  Lord  Balti- 
more, 1  Ves.  Sr.  444;  Farley  v.  Shijh 
pen,  Wythe,  135;  Toller  v.  Carteret,  2 
Vem.  494;  Hughes  v.  Hall,  5  Munf. 
431 ;  Cronstown  v.  Johnston,  8  Ves.  Jr. 
170.  6  Ves.  Jr.  277;  KUdare  v.  Eus- 
tace, 1  Vem.  419;  Derby  v.  At?iol,  1 
Ves.  Br.  208;  Querrant  v.  Fotcler,  1 
Hen.  &  M.  6;  Massee  v.  Watts,  10  U. 
8.  6  Cranch,  148,  8  L.  ed.  181;  Ward 
r.Arredondo,  1  Hopk.  Ch.  213. 

•  Langford  «.  Langford,  5  L.  J.  Ch. 
N.  S.  60;  Richards  v.  People,  81  111. 
561;  Chajee  v.  Quidnick  Co.  18  R.  I. 
442;  De7um  v.  Foster,  4  Allen,  545; 
Vermont  dt  C.  R.  Co,  v.  Vermont  C.  R. 
Co.  46  Vt.  792. 

*Sercomb  v.  CaiUn,  128  111.  666. 
And  it  is  not  necessary  that  the  re- 
ceiver shall  have  reduced  the  prop- 
erty to  his  possession.  Hazelrigg  v. 
Bronaugh,  78  Ky.  62;  Richards  v.  Peo- 
pU,  81  111.  551. 


148 


RECEiyER8HIP& 


§  66.  To  real  estate  generally. 

•  In  proceedings  supplementary  to  execution,  where  the  debtor 
has  made  no  conveyance  of  his  real  estate  to  the  receiver,  pursu- 
ant to  an  order  of  court,  and  independent  of  statutory  enactment, 
the  receiver  takes  no  title  in  the  sense  of  ownership  to  real  estate 
of  the  debtor.  In  this  class  of  proceedings  the  receiver's  title  is 
a  qualified  title  in  the  nature  of  a  security  for  the  plaintiff  of  the 
judgment,  and  such  title  thus  qualified  and  limited,  does  not 
exhaust  the  title  of  the  judgment  debtor.  Subject  to  the  right 
of  the  receiver  to  resort  to  the  land  to  pay  the  judgment  the  title 
remains  in  the  judgment  debtor,  and  a  conveyance  by  him  trans- 
fers the  title  subject  to  the  claim  of  the  receiver.*     The  court  has 


^ Scott  V.  Elmore,  10  Hun,  68;  WiUon 
V.  Wilson.  1  Barb.  Ch.  572;  CJiautauque 
County  Bank  v.  RUley,  19  N.  Y.  376; 
Moak  ▼.  Goaies,  33  Barb.  498;  St. 
Louis  db  S.  Coal  dh  M.  Co.  v.  Sandoval 
Coal  &  M.  Co.  Ill  111.  82.  But  see 
Porter  y.  WilUams,  9  N.  Y .  142.  as  to 
application  of  the  then  existing  code. 

A  land  company  having  conveyed 
its  lands  by  trust  deed  to  secure  its 
preferred  stockholders,  allowed  its 
equity  to  be  sold  on  execution  and  the 
time  for  redemption  to  pass,  all  before 
the  filing  of  a  bill  in  vehich  a  receiver 
of  the  company  veas  appointed.  Held, 
that  the  receiver  took  nothing  by  his 
appointment  nor  by  conveyance  from 
the  company.  Fitch  v.  Wetherbee,  110 
111.  475. 

The  appointment  of  a  receiver  only 
invests  him  with  the  title  to  such  real 
estate  as  the  debtor  has  within  the 
state.  Smith  v.  Tozer,  42  Hun,  22. 
See  Code  Civ.  Proc.  §  2468. 

A  receiver  derives  his  authority 
from  the  court  appointing  him  and 
not  from  the  act  of  the  parties  at 
whose  suggestion  he  is  appointed. 
The  effect  is  to  put  the  custody  in  his 
hands  as  an  officer  of  the  court  for  the 
benefit  of  the  party  entitled  to  it,  but 
does  not  change  the  title  or  even  right 
of  possession. 


XTnion  Nat.  Bank  v.  Bank  of  Kansas 
cap,  136  U.  8.  223,  34  L.  ed.  841 ; 
Maynard  v.  Bond,  67  Mo.  316;  Heiman 
V.  Fish^,  11  Mo.  App.  276. 

A  receiver  of  a  corporation  is  not 
authorized  to  take  possession  of  chat- 
tel property  formerly  owned  by  the 
company,  but  which  has  been  sold  on 
execution  against  it  before  his  ap- 
pointment. 

Mcllrath  V.  Snure,  22  Minn.  391. 

The  refusal  by  the  defendant  m  a 
creditor's  bill,  to  make  an  assignment 
to  the  receiver,  in  pursuance  of  an  or- 
der of  court,  is  no  ground  for  a  re- 
fusal by  the  master,  to  decide  that  the 
property  is  within  the  control  of  the 
defendant  and  to  order  it  to  be  deliv- 
ered to  the  receiver. 

Eldred  v.  Hall,  9  Paige,  640. 

Under  the  usual  order  appointing  a 
receiver,  in  a  creditor's  bill,  thedebtor 
is  bound  to  execute  to  the  receiver  a 
formal  assignment  of  all  his  property, 
although  he  has  stated  under  oath 
that  he  has  no  property. 

Chipman  v.  Sabbaton,  7  Paige.  47. 

Where  a  receiver  was  appointed  in 
a  case  in  which  a  large  number  of  im- 
portant interests  were  held  by  various 
parties, — held,  that  as  he  became 
vested  with  the  title  of  all  the  prop- 
erty involved  In  the  suit,  by  virtue  of 
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jorifidiction  of  course  by  its  decree  to  divest  the  title  of  the  debtor 
and  vest  the  same  in  a  purchaser  under  the  decretal  sale.  In 
New  York  the  rule  is  that  a  receiver  of  an  insolvent  person  or 
corporation  takes  title  without  a  formal  conveyance.  This  how- 
ever is  by  reason  of  the  statute.*  In  a  proceeding  to  dissolve  a 
partnership  the  receiver  takes  the  equitable  title  without  an  as- 
signment.* 

§  67.  Extent  of. « 

The  general  rule  is  well  established  that  a  receiver  takes  the 
title  of  the  corporation  or  individual  whose  receiver  he  is  and  that 
any  defense  which  would  have  been  good  against  the  individual 
or  corporation  may  be  asserted  against  the  receiver.'  But  to  this 
rule  there  is  a  well  recognized  exception  which  permits  a  receiver 
of  an  insolvent  individual  or  corporation  in  the  interest  of  cred- 
itors to  disaflSrm  dealings  of  the  debtor  in  fraud  of  their  rights,* 
but  as  we  have  seen  elsewhere  this  rule  is  dependent  upon  stat- 
utory powers  and  not  upon  the  inherent  equity  powers  of  the 
court.*  Under  the  Michigan  voluntary  assignment  law  the  re- 
ceiver gets  no  better  title  than  the  assignee  had.'    In  general  the 


the  decree  appointing  him,  he  was  en- 
titled to  the  carriage  of  the  decree  into 
the  master's  office  to  compel  the  deliv- 
ery of  the  property  to  him  and  that  he 
was  responsible  for  the  exercise  of  his 
best  Judgment  and  good  faith  to  all 
parties  interested  and  was  not  to  be 
controlled  by  any  of  the  parties. 

Iddings  v.  Brum,  4  Sandf.  Ch.  417; 
Moore  v.  DuffVt  74  Hun,  78. 

A  license  to  manufacture  or  sell  a 
patented  improvement,  containing  no 
words  indicating  an  intention  that  it 
is  lassignable,  is  purely  personal,  and 
will  not  pass  to  a  receiver  appointed 
in  proceedings  supplementary  to  exe- 
cution on  the  property  of  the  licensee. 

Waterman  ▼.  Shipman,  56  Fed. 
Rep.  982,  64  Pat.  Off.  Gaz.  718. 

A  receiver  took  property  claimed  by 
a  stranger,  upon  which  the  claimant, 
to  relieve  the  property,  paid  a  sum  of 
money  into  court,  to  abide  the  further 
order  of  the  court.    Held,  that  an  or- 


der authorizing  a  suit  at  law,  to  try 
the  right  to  the  property,  without 
making  any  provision  for  the  disposi- 
tion of   the  money,   was  irregular. 

Parker  v.  Browning,  8  Paige,  888. 

^Atty.  Oen.  v.  AUantie  Mut.  L.  Ins, 
Co.  100  N.  Y.  279. 

^Taiinghast  v.  Champlin,  4  R.  1. 178. 

^Republic  L,  Ins.  Co.  v.  Sicigert,  185 
111.  150,  12  L.  R.  A.  828;  Hyde  v. 
Lynde,  4  N.  Y.  887;  Higgins  v.  Oil- 
lesfieiner,  26  N.  J.  Eq.  808. 

*PUt8burg  Carbon  Co.  v.  McMilUn, 
119  N.  Y.  46,  7  L.  R.  A.  46;  GilUt  v. 
Moody,  8  N.  Y.  479 ;  Porter  v.  WiUiams, 
9  N.  Y.  142;  CarUs  v.  Leavitt,  16  N. 
Y.  108. 

'Chapter  on  Corporations. 

*  Wisconsin  Marine  <jfc  F.  Ins.  Co. 
Bank  V.  Manistee  Salt  &  L.  Co.  77 
Mich.  76;  Warrington  v.  Sexton,  43 
Mich.  454;  Lentz  v.  Flint  dt  P.  M.  M. 
Co.  68  Mich.  444;  Bylee  v.  Kellogg,  67 
Mich.  812. 
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rights  and  powers  of  the  person  or  corporation  over  whose  prop- 
erty the  receivership  extends,  measures  the  rights  and  powers  of 
the  receiver  in  his  relation  to  third  parties,  and  all  causes  of  ac- 
tion, or  defenses,  existing  in  favor  of  the  former  are  available  to 
the  latter. 


§  68.  Subject  to  all  liens. 

A  receiver  appointed  under  the  provisions  of  section  7,  Act  of 
1869  (Stat,  of  N.  Y.)  "of  all  the  assets  and  credits  of  an  insolvent 
insurance  company"  is  entitled  to  a  surplus  arising  from  a  fore- 
closure of  a  real  estate  mortgage,  and  even  if  there  is  no  formal 
conveyance  of  the  land  to  the  receiver.*  And  so  after  the  sale  of 
property  under  a  chattel  mortgage,  the  receiver  is  entitled  to  any 
surplus  arising  on  such  sale,  as  against  the  mortgagor,  and  also  as 
against  a  judgment  creditor  who  obtained  judgment  and  levied 
on  the  property  three  days  prior  to  the  appointment  of  the  re- 
ceiver.' Where  it  appeared  that  certain  funds  were  pledged  to  a 
person  as  security  for  liabilities  incurred  by  him,  and  prior  to  re- 
ducing such  funds  to  his  possession  the  pledgor  died,  but  subse- 
quently the  pledgee  did  reduce  them  to  his  possession,  the  court 
refused  to  order  the  pledgee  to  turn  over  the  funds  to  the  receiver, 
there  appearing  to  be  no  danger  of  loss  and  the  liability  of  the 
pledgee  as  indorser  still  remaining.'  And  so  where  a  note  is 
given  to  a  company  for  a  particular  purpose,  a  receiver  of  such 
company  stands  in  no  better  position  than  the  company  and  can 
treat  such  note  only  as  the  company  could  have  done.*     And 


^Atty.  Oen.  v.  Atlantic  Mut.  L.  Ins, 
Co.  100  N.  Y.  279. 

^Leadbetter  v.  Leadbetter,  125  N.  Y. 
290.  The  principle  upon  which  this 
case  is  based  is  that  the  mortgagor, 
having  made  default  in  the  payment 
of  the  mortgage  had  no  interest  re- 
maining in  the  property  liable  to  the 
lien  of  an  execution  {HuU  v.  Camley, 
11  N.  Y.  502;  HaU  v.  Sampson,  85  N. 
Y.  274;  Qalen  v.  Broum,  22  N.  Y.  87; 
Manchester  v.  Tibbetts,  121  N.  Y.  223), 
and  it  was  determined  in  the  lower 
court,  in  the  same  case,  and  not  ap- 


pealed from  (82  N.  Y.  S.  R.  890),  that 
the  mortgagor  had  no  interest  in  the 
surplus,  as  against  the  receiver,  after 
default  in  the  payment  of  the  mort- 
gage. 

^Brady  v.  Furlout,  22  Ga.  618. 

^BeU  V.  Shibley,  88  Barb.  610,  and 
authorities  cited.  The  receiver  of  a 
corporation  has  the  same  right  which 
it  had  to  perfect  title  to  property  in  its 
possession  under  a  contract  with  the 
vendor  that  title  should  not  pass  to  it 
until  the  property  was  paid  for.  Moore 
V.  Mero^Wire  Co.  (N.  J.)  15  Atl.  805. 
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generally  the  receiver  takes  the  property  of  the  debtor  subject  to 
«11  liens  attaching  thereto  at  the  time  of  the  appointment/  and 
4ill  equitable  defenses  and  set-offs.* 

^Krieeland  y.  Ameriean  Loan  A  T,  *  Adams  y.  Spokane  Drug  Co,  67  Fed. 

Co,  136  U.  8.  89»  84  L.  ed.  379;  Beckvr  Rep.  889;  Bda  y.  Eanowr  Nat,  Bank, 

T.  Torrance,  81  N.  Y.  681;  8coU  y.  67  Fed.  Rep.  822.    A  receiver  occu- 

Armstrong,  146  U.  8.  499,  86  L.  ed.  pies  the  position  of  the  debtor  so  far 

1069;   Dacenport  y.  EeHy,  42  N.  Y.  as  the  proceeds  of  the  fund  or  prop- 

198;  Oere  v.  Dibbs,  17  How.  Pr.  31;  erty  are  concerned.    Orine  y.  Ikmt, 

VanAU^fns  y.  Cook,  26  N.  Y.  489.  68  Ga.  188. 
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SUITS  BY  RECEIVERS— DEFENSES  TO. 


g  69.  Authority  of  the  court  neoessary. 
EzceptioDfi. 

(a)  Where  decree  authorizea  suit. 

(b)  Where  reoeiyership  is  of  part- 

nership debts. 

(c)  Where  debt  is  due  the  re- 

ceiver officially.  §  78. 

(d)  Where  suit  is  in  the  court 

appointing. 

(e)  Where  waste  is  being  com- 

mitted. 

(f)  Where  the  statute  authorizes 

suit. 

(g)  Leave  is  in  the  discretion  of 

the  court, 
g  70.  Receiver's  right  to  sue  limited. 

(a)  Except  when  by  statute  he 

represents  creditors.  g  74. 

(b)  Except  where  the  act  com- 

plained of  is  lUlra  virss,  §  75. 

(c)  Except  in  supplementary  pro- 

ceedings. §  76. 

§71.  Receiver's   authority   must   be 

shown.  §  77. 

(a)  That  his  principal  had  a 

valid  cause  of  action.  g  78. 

(b)  The  time  and  mode  of  ap- 

pointment, g  79. 

(c)  His  qualification  by  giving      §  80. 

bond  when  required. 

(d)  Permission  to  sue.  g  81. 
g  72.  Receiver's  power  to  sue  in  his 

own  name. 


(a)  Must  be  so  empowered  by 

court. 

(b)  Authorized  by  statute. 

(c)  When   not  so  authorized 

must  sue  in  name  of  prin- 
cipal. 
Power  of  receiver  to  sue  in  for- 
eign jurisdiction. 

(a)  Generally. 

(b)  Early  English  doctrine. 

(c)  Later  English  doctrine. 

(d)  Early  doctrine  in  United 

States. 

(e)  Later   doctrine  in  United 

States. 

(f)  Present  doctrine  in  United 

States. 

Power  to  sue  in  foreign  juris- 
diction as  to  realty. 

Power  of  receiver  to  sue  in  mat- 
ters of  fraud,  trusts,  etc. 

Suits  against  officers  of  corpo- 
rations. 

Suits  against  stockholders  on 
unpaid  subscriptions. 

Suits  against  stockholders  on 
statutory  liability. 

Suits  to  invalidate  liens. 

Suits  on  debtor's  bond,  replevin, 
distraint,  etc. 

Defenses  to  actions  brought  by 
receivers — set-off. 


§  69.    Authority  of  the  court  necessary. 

The  primary  purpose  in  procuring  the  appointment  cf  a  re- 
ceiver being  the  custody  and  preservation  of  the  tangible  prop- 
erty in  the  possession  of  the  defendant  at  the  date  of  the 
appointment,  it  has  been  deemed  not  only  expedient,  but  an 
essential  prerequisite  that  the  receiver  shall  have  the  sanction  and 
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order  of  the  court,  whose  ministerial  officer  he  is,  before  institut- 
ing suits  concerning  the  property  over  which  he  is  appointed,  or 
for  the  collection  of  the  assets  belonging  to  the  estate.  As  an 
officer  of  the  court  the  receiver  occupies  a  position  of  disinterest- 
edness, so  far  as  the  parties  are  concerned,  and  he  is  also  held  to 
a  strict  accountability  for  every  act  that  he  does  in  his  official 
capacity,  so  that  ordinary  prudence  would  suggest  that  he  should 
not  involve  the  estate  in  what  may  be  expensive  litigation  with- 
out leave  of  court.  Besides,  as  we  have  already  seen,  the  discre- 
tionary powers  of  the  receiver  are  exceedingly  limited,  and 
however  able  and  competent  the  receiver  may  be,  he  is,  with  few 
exceptions,  purely  a  ministerial  officer,  and  in  all  cases  will 
be  slow  to  encroach  upon  the  functions  belonging  exclusively  to 
the  court.  So  careful  were  the  earlier  English  courts,  in  guard- 
ing the  rights  and  interests  of  all  parties,  it  was  not  deemed 
expedient  that  the  receiver  should  make  application  to  the  court 
for  leave  to  originate  legal  proceedings,'  or  at  least  without  the 
plain tiflPs  concurrence.'  It  may  be  stated  as  a  general  rule,  and 
to  which  there  are  but  few  exceptions  originating  in  the  increased 
powers  of  statutory  receivers,  that  as  a  condition  precedent  to  the 
receiver  instituting  any  suit  or  proceeding  he  must  have  the  con- 
sent and  authority  of  the  court  either  general  or  special.' 


^Ireland  v.  Bade,  7  Beav.  55;  Olark 
V.  FUher,  Sausse  &  8.  684;  Parker  v. 
Ihinn,  8  Beav.  497. 

*OoUaghan  v.  Beardan,  Sausse  &  S. 
682. 

^Davis  ▼.  Ladoga  Oreamery  (Jo,  128 
Ind.  222;  Keen  v.  Breckenridge,  96 
iDd.  69;  Elkhart  Car  Works  Go.  y.  El- 
lis, 118  Ind.  215;  Garver  v.  Kent,  70 
Ind.  428;  Moriariy  ▼.  Kent,  71  Ind. 
601;  HarreU  v.  Kent,  71  Ind.  602; 
Manlow  v.  Burger,  88  Ind.  211;  Her- 
ron  V.  Vance,  17  Ind.  695;  Battle  y. 
Ikms,  66  N.  0. 252.  But  see  Gray  v. 
Leufis,  94  K.  C.  892  (statutory  proceed- 
ing). Ikms  y.  Bnead,  88  Gratt.  705; 
Screvess  y.  Olark,  48  €hi.  41;  HUl  y. 
Western  d  A.  B.  Co.  86  Ga.  284;  Mer- 
rUt  y.  MerriU,  16  Wend.  405,  affirm- 
ing Be  MerriU,  5  Paige,  125;  Oreen  y. 


Winter,  1  Johns.  Ch.  60;  Wynn  y.  Lord 
Newborough,  8  Bro.  C.  C.  88;  Ward  y. 
Sioift,  6  Hare,  812;  Conyers  y.  Crotbie^ 
6  Ir.  Eq.  657;  Anon.  6  Ves.  Jr.  287; 
Swaby  y.  Dickon,  5  Sim.  629;  Melendy 
y.  Barbour,  78  Va.  544;  Beed  y.  AxteU, 
84  Va.  231;  Be  Christian  Jensen  Co. 
128  N.  Y.  550  (40  N.  Y.  8.  R.  621); 
Pendleton  y.  BusseU,  144  U.  S.  640,  86 
L.  ed.  574;  Barton  y.  Barbour,  104  U. 
S.  126.  26  L.  ed.  672.  But  see  TU- 
Unghast  y.  Champlin,  4  R.  I.  178; 
TTionuu  y.  Torrance,  1  Chamb.  Cli. 
(Ont.)  9;  Brien  y.  Paul,  7  Tenn.  Ch. 
857;  King  y.  Cutis,  24  Wis.  627;  Lath- 
rop  y.  Knapp^  87  Wis.  807;  Eelme  y. 
Lita^ohn,  12  La.  Ann.  298;  Harland 
y.  Banker*s  A  M.  Teleg.  Co.  82  Fed. 
Rep.  805;  Wayne  Pike  Co.  y.  State, 
184   Ind.  672;    OUnn   y.   Bussey,    5 
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Under  the  Act  of  Congress  of  June  3,  18G4,  it  was  held  that  a 
receiver,  appointed  by  the  comptroller  of  the  currency,  and  where 
the  language  of  the  statute  provided  that  the  receiver  "may  if 
necessary  to  pay  the  debts  of  such  association  enforce  the  indi- 
vidual liability  of  the  stockholders,"  must  have  the  consent  of  the 


Mackey,  233  (assignee);  Martin  y. 
Dams,  21  Iowa,  588;  BenUey  v.  ShrUve, 
4  Md.  Ch.  412:  Dugger  v.  CoUins,  69 
Ala.  824. 

In  England  it  has  been  held  that  a 
receiver  has  the  right  to  distrain  for 
rent  due  without  applying  to  the 
<2ourt  for  an  order  to  sue,  unless  the 
right  to  the  rent  is  in  dispute.  PUt  v. 
Snowden,  8  Atk.  750.  And  especially 
so  if  the  tenant  has  attorned  to  the  re- 
•ceiver.  Baincoek  v.  Simpson^  Dick. 
120,  note;  JoUy  v.  Arbuthnot,  4  DeG. 
^J.  224. 

He  must  not  only  show  leave  of 
court  but  he  must  also  show  the  equity 
of  the  party  whose  rights  under  the 
order  of  court  appointing  him  he  rep- 
resents, to  maintain  the  action  which 
he  attempts  to  prosecute.  A  receiver 
in  general  is  not  clothed  with  any 
right  to  maintain  an  action  which  the 
parties  or  the  estate  which  he  repre- 
sents could  not  maintain.  Coope  v. 
Boiolea,  28  How.  Pr.  10. 

In  TiUinghast  v.  Cfiamplin,  supra, 
the  court  say:  ''According  to  what 
is  understood  to  have  been  the  old 
English  practice  and  at  all  events  the 
most  convenient  practice,  and  that 
generally  adopted  in  this  country  he 
may,  in  order  to  enable  him  to  per- 
form his  trust  »uo  tnotu,  and  without 
•special  leave  (which  he  must  accord- 
ing to  the  present  inconvenient  prac- 
tice in  England  obtain  from  the  court 
appointing  him)  bring  suits  to  possess 
himself  of  the  estate  to  which  he  is  offi- 
cially entitledfincurring  no  risk  except 
as  to  costs."  This  case  is  based  upon 
Green  v.  Bostwiek,  1  Sandf.  Ch.  186; 
Iddings  v.  Bruen,  4  Sandf.  Ch.  424, 


but  they  do  not  sustain  the  doctrine 
announced. 

In  WeiU  v.  First  Nat.  Bank,  106  N. 
C.  1,  in  a  supplementary  proceeding, 
the  court  made  an  order  that  the  re- 
ceiver should  take  charge  and  custody 
of  all  property,  choses  in  action  and 
things  of  value  of  the  defendants,  with 
all  the  rights,  powers  and  privileges 
of  a  receiver  under  the  law.  The 
court  say:  "While  the  court  may  ex- 
ercise very  great  control  over  the  re- 
ceiver and  may  direct,  in  appropriate 
cases,  that  he  shall  or  shall  not  do 
particular  things,  yet,  ordinarily, 
where  he  is  invested  with  full  power 
as  receiver,  he  will  have  authority  to 
bring  appropriate  necessary  actions 
without  special  leave  or  direction  of 
the  court." 

In  Everett  v.  State,  McKaig,  28  Md. 
190,  where  an  appeal  was  allowed 
from  an  order  appointing  receivers, 
and  the  appeal  was  not  sustained,  it 
was  held  that  it  was  the  duty  of  the 
receivers  to  institute  action  on  the 
bond  immediately  upon  the  affirmance 
of  the  order  appointing  them,  and  no 
order  directing  them  to  do  so  was  re- 
quired. 

In  Helme  v.  LitUefohn,  12  La.  Ann. 
298,  where  a  receiver  was  appointed 
to  collect  partnership  assets,  the  order 
was  held  to  be  sufficient  authority  to 
bring  suit  against  a  debtor  of  the  part- 
nership. 

Where  the  statute  gives  the  receiver 
authority  to  sue,  special  leave  is  not 
required.  Hayes  v.  Broteman,  46  Mo. 
519;  Baker  v.  Cooper,  57  Me.  888;  Man- 
love  V.  Burger,  38  Ind.  211. 
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comptroller,  and  this  must  be  distinctly  averred,  and,  if  put  in 
issue,  proved.* 

(a)  Where  by  the  decree  it  is  J)rovided  that  an  administra- 
tor shall  pay  a  certain  sum  to  a  receiver,  and  that  an  execution 
issue  therefor,  and  tiiat  in  default  the  receiver  enforce  the  decree 
Against  the  executor  and  sureties,  the  receiver  is  authorized  to 
sue;*  (b)  and  where  the  decree  appoints  a  receiver  to  collect  part- 
nership debts  it  is  sufficient;"  and  where  the  judgment  or  decree 
does  not  expressly  authorize  the  receiver  to  sue,  he  may  be 
authorized  by  a  subsequent  order;*  and  it  seems  that  such  order 
may  be  granted  without  notice.*  (c)  No  authority  to  sue  is  re- 
quired where  the  debt  is  due  to  the  receiver  in  his  official  capacity/ 
(d)  Where  the  receiver  prosecutes  his  suit  in  the  court  of  his 
appointment  and  with  its  sanction,  an  express  order  is  not  required 
to  be  produced;^  or  (e)  where  waste  is  being  committed.*  (f) 
Where  by  virtue  of  a  statute,  under  the  provisions  of  which 
the  receiver  is  appointed,  the  receiver  is  authorized  to  sue,  no 
leave  of  court  is  required,  and  none  need  be  shown;*  (g)  The 
leave  is  to  be  exercised  in  the  sound  judicial  discretion  of  the 
court,  or  chancellor,  and  will  not  be  granted  where  the  pro- 
ceedings probably  would  be  oppressive  to  those  interested  in 


^Kennedy  ▼.  Gibson,  7S  U.  S.  498, 19 
L.  ed.  476;  Smith  ▼.  Manufacturer's 
Nat: Bank,  9  Bank.  Reg.  128;  Strong 
▼.  Southworth,  8  Ben.  882;  Be  Manu- 
facturer's Nat.  Bank,  6  Bias.  606;  Bly 
V.  United  StcOes,  4  Dill.  464;  Harvey  v. 
Ijord,  10  Pod.  Rep.  237;  Bowden  v. 
Morris^  1  Hughes,  880;  Welles  v.  Graves, 
41  Fed.  Rep.  464;  WeUes  v.  Stout,  88 
Fed.  Rep.  68. 

^ElUoU  ▼.  Trahem,  86  W.  Va.  684. 

•Belme  y.  LiUlejohn,  12  La.  Add.  298. 

^Lathrop  ▼.  Knapp,  87  Wis.  807. 

^HOl  ▼.  Western  A  A,  B.  Go,  86  Ga. 
284. 

*2Sb  parte  Harris,  Be  Lewis,  46  L.  J. 
Bkr.  71;  Armstrong  v.  Armstrong,  L. 
R.  12  £q.  614. 

^Cox  v.  Volkert,  86  Mo.  606. 

If  waste  Is  being  committed  and 
the  case  is  pressing,  a  receiver  may 
tile  a  bill  for  an  injunction  without 


waiting  for  an  order  for  that  purpose. 
Nangle  v.  FingaU,  1  Hog.  142.  Waste 
however  may  be  restrained  by  an  or- 
der of  court  without  a  bill  for  that 
purpose.  Cronin  v.  McCarthy,  Flan. 
&E.49. 

*  Hayes  v.  Brotzman,  46  Md,  619; 
Wilkinson  v.  Butherford,  49  N.  J.  L. 
241.  And  when  the  statute  provides 
that  the  court  may  make  all  * 'needful" 
orders,  the  court  may  under  this  gen- 
eral power  authorize  the  receiver  to 
sue.     Gill  V.  Balis,  72  Mo.  424. 

A  receiver  appointed  by  a  state 
court  cannot  defend  an  action  in  a 
federal  court  without  the  express  au- 
thority of  the  court  whose  officer  he 
is,  so  as  to  bind  any  property  or  eflPects 
in  his  hands  as  receiver.  Pendleton  v. 
Bussell,  144  U.  S.  640.  86  L.  ed.  674; 
Beynolds  v.  Stockton,  140  U.  S.  254, 86 
L.  ed.  464. 
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the  proceedings,  or  where  it  is  unlikely  that  advantage  would  be 
derived  from  the  suit ; '  but  as  a  rule  permission  to  sue  will  be 
granted  unless  it  is  clear  that  there  is  no  foundation  for  the  suit;  * 
and  though  a  receiver  may  have  power  to  collect  a  judgment  it 
does  not  follow  that  an  action  thereon  shoi>ld  be  instituted  by 
him,  no  sufficient  reason  being  shown  why  the  real  parties  in 
interest  cannot  sue." 


§  70.  Receiver's  right  to  sue  limited. 

As  a  rule  the  power  of  the  receiver  to  sue  is  limited  to  the 
rights  of  the  person  or  corporation  over  whose  property  he  is 
receiver,  and  has  no  power  or  authority  beyond  what  such  person 
or  corporation  could  have  exercised  had  the  receivership  not  been 
granted,  for,  as  we  have  seen,  the  appointment  does  not  change 
the  relation  of  the  parties  or  increase  or  diminish  the  rights  of 
any  of  them.*  To  this  rule  there  are  the  following  exceptions  : 
(a)  Where  the  receiver  by  force  of  some  statute  is  made  the  rep- 
resentative of  the  creditors;  (b)  Where  the  act  complained  of 
and  which  is  sought  to  be  avoided  by  the  receiver  is  ultra  vires 
and  not  binding  on  the  corporation ;  (c)  Where  the  receiver  is 
appointed  in  a  proceeding  carried  on  by  creditors,  usually  supple- 
mentary to  execution,  in  which  the  receiver  is  the  representative 


»  Dade  v.  John,  McClel.  675. 

*  Lane  V.  Capsey  [1891].  8  Cb.  411. 
This  was  a  proceeding  against  the  re- 
ceiver, but  the  principle  is  the  same 

«  MurreU  v.  McAllister,  79  Ky.  811 

^WaUace^,  MUligan,  110  Ind.  498 
La  FoUeU  y.  Aiken,  86  Ind.  1 ;  Cas 
serly   v.  Witherbee,   119  N.   Y.    522 
BepuUie  X.  In9.  Co.  y.Stcigert,  185  111 
150,  12  L.  R.  A.  828.     In  this  case, 
Mr.  Justice  Baker,  speaking  for  the 
majority  of  the  court,  says:    *'We  do 
not  wish  to  be  understood  as  saying 
that  there  is  no  conflict  in  the  authori- 
ties in  regard  to  the  matter  under  con- 
sideration; but  we  think  the  decided 
weight  of  authority  sustains  the  rule 
in  respect  to  the  powers  of  receivers. 


where  there  has  been  no  en1nr<roTneDt 
of  their  powers  by  legislative  enact- 
ment, that  they  have  such  rights  of 
action  only  as  were  possessed  by  the 
persons  or  corporations  upon  whose 
estate  they  administer."  .  .  .  "A 
receiver  tirtute  officii,  and  without  re- 
gard to  any  expansion  of  his  powers 
by  statute,  or  by  an  authorized  decree 
of  court,  is  only  a  custodian  of  prop- 
erty. He  is  ordinarily,  in  respect  to 
his  title  and  in  regard  to  the  litiga- 
tions in  which  he  may  engage,  merely 
the  representative  of  the  owners  of 
the  property  submitted  to  his  control.*' 
See  BiUings  v.  Robinson,  94  N.  Y.  415; 
Coope  Y.  Bowles,  42  Barb.  87. 
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of  the  creditors  alone  and  for  the  securing  of  whose  claims  he  is 
appointed/ 


'  Bepttblie  L.  Ins.  Go.  v.  Swigert,  186 
111.  150.  12  L.  R.  A.  328;  Hyde  v. 
Lynde,  4  N.  Y.  387.  And  see  Porter 
T.  WiOkms,  9  N.  Y.  142;  CurtU  ▼. 
Lea^iiU,  16  K.  Y.  44;  Alexander  y. 
Bdfe,  74  Mo.  495;  Farnsworth  ▼. 
Wood,  91  N.  Y.  308;  Coope  v.  BowUe, 
42  Barb.  87;  PUcdhaqua  F.  A  M,  In$. 
Co.  V.  BiU,  60  Me.  178;  WaterhouseY. 
Jamieion,  3  Pat.  H.  L.  (Sc.)  1812;  Be 
Dtiekworih,  L.  R.  2  Ch.  App.  Cas. 
677;  LeifehilcPa  Case,  L.  R.  1  Eq.  231. 
In  the  following  cases  the  receiver 
was  held  to  represent  creditors  as  well 
as  the  company:  Upton  v.  Tribikock, 
91  U.  S.  45,  23  L.  ed.  203;  Sawyer  v. 
Eoag,  84  U.  S.  610.  21  L.  ed.  731; 
Comngton  Drawbridge  Co.  v.  ShepJierd, 
62  U.  S.  21  How.  112,  16  L.  ed.  88; 
Stokes  V.  New  Jersey  Pottery  Co.  46 
N.  J.  L.  237;  National  Trust  Co.  v. 
Miller,  33  N.  J.  Eq.  155;  Powers  v. 
Hamilton  Paper  Co.  60  Wis.'  23;  Alex- 
ander V.  Helfe,  74  Mo.  495;  Atty.  Oen. 
V.  Guardian  Mut.  L.  Ins.  Co.  77N.Y. 
?72;  Whittlesey  v.  Delaney,  73  N.  Y. 
571;  Dane  v.  r<niw^,  61  Me.  160; 
Byton  V.  Denbigh,  B.  ds  C.  B.  Go. 
L.  R.  6  Eq.  488.  But  most  of  these 
cases,  so  far  as  they  relate  to  the  re- 
ceiver's power  to  sue,  are  based  upon 
statutes. 

A  receiver  of  a  corporation  has  a 
right  to  redeem  from  a  foreclosure 
aale  of  its  property  in  the  same  man- 
ner as  the  corporation  would  have 
had,  if  no  receiver  had  been  ap- 
pointed. Gasserly  v.  WitTierbee,  119 
N.  Y.  522.  In  supplementary  pro- 
ceedings see:  Porter  v.  WilUams,  9 
N.  Y.  142;  Osborne  v.  Moss,  7  John. 
161;  Jackson  v.  Oamsey,  16  John.  184; 
Jatkson  v.  Cadwell,  1  Cow.  622;  Leaeh 
V.  Kelsey,  7  Barb.  466:  Jewett  v.  Pal- 
fner,  7  John.  Ch.  65;  Padgett  v.  Law- 


rence, 10  Paige,  170;  De  Mott  v.  Star- 
key,  8  Barb.  Ch.  403.  In  fraudulent 
or  illegal  acts  of  corporations  see: 
QiOett  V.  Moody,  3  N.  Y.  479;  Leautt 
V.  Palmer,  8  N.  Y.  19;  Brouwer  v. 
Hia,  1  Sandf.  629;  Hyde  v.  Lynde,  4 
N.  Y.  892.  In  Whittlesey  v.  Delaney, 
73  N.  Y.  571,  suit  was  brought  by  a 
receiver  to  set  aside  and  vacate  a 
Judgment  recovered  against  the  party 
for  whom  he  was  appointed  receiver 
on  the  ground  that  it  was  without 
consideration  and  was  obtained  by 
collusion  in  fraud  of  the  rights  of 
creditors.  It  was  held  that  the  action 
was  properly  brought  in  the  name  of 
and  by  the  receiver  as  the  representa- 
tive, as  well  of  creditors  as  the  debtor. 
And  that  it  was  his  duty  in  behalf  of 
the  creditors  to  resist  the  Judgment 
and  assert  the  rights  of  creditors 
against  the  fraudulent  or  illegal  acts 
of  the  corporation  by  which  their 
rights  were  affected.  Gillet  v.  Moody, 
8  N.  Y.  479;  Bate  v.  Graham,  11 
N.  Y.  287;  Talmage  v.  PeU,  7  N.  Y. 
828;  Hackley  v.  Draper,  60  N.  Y.  88; 
Tracy  v.  First  Nat.  Bank,  87  N.  Y. 
523.  He  would  have  no  standing  in 
a  court  in  a  case  to  which  he  was  not 
a  party. 

The  court  say  in  Atty.  Gen.  v. 
Guardian  Mut.  L.  Ins.  Co.  77  N.  Y. 
272:  *'  It  is  the  settled  doctrine  that 
the  receiver  of  an  insolvent  corpora- 
tion represents  not  only  the  corpora- 
tion but  also  creditors  and  stockhold- 
ers, and  that  in  his  character  as  trus- 
tee for  the  latter  he  may  disaffirm  and 
maintain  an  action  as  receiver  to  set 
aside  illegal  or  fraudulent  transfers 
of  the  property  of  the  corporation 
made  by  its  agents  or  officers,  or  to 
recover  its  funds  or  securities  invested 
or  misapplied. 


158 


KBCEIVEBSHIP8. 


In  an  action  supplementary  to  execution  the  receiver  is  not  in 
a  position  as  i-epresenting  the  debtor  to  impeach  a  completed  sale 
of  the  debtor  on  the  ground  that  it  is  fraudulent  as  to  creditors, 
and  a3  a  representative  of  the  judgment  creditors  he  can  only 
impeach  such  sale  by  an  action  instituted  by  him  for  such  pur- 
pose.* A  receiver  has  no  right  to  interfere  with  a  suit  pending 
at  the  time  of  his  appointment,  without  an  order  of  court  so 
directing  him,"  but  the  court  may,  on  a  summary  application, 
direct  the  suit  to  be  continued  in  the  name  of  the  receiver,  or  in 
the  name  of  the  corporation,  on  its  giving  security  for  costs.* 

§  71.  Recefver's  anthority  must  be  shown. 

Inasmuch  as  the  receiver  is  the  representative  of  the  person  or 
corporation  whose  estate  he  is  to  administer,  and,  as  a  rule,  has  no 
powers  or  rights  beyond  his  principal,  it  follows  (a)  that  in  order 
to  recover  he  must  allege  and  show  a  right  of  action  on  the  part 
of  such  person  or  corporation,^  and  in  addition  he  must  allege  and 


>  Brown  ▼.  Oilmore,  16  How.  Pr. 
627. 

s  Oadaden  v.  Whaley,  14  B.  C.  210; 
Tracy  v.  Mm  Nat.  Bank,  87  N.  Y. 
628. 

s  Talmage  v.  PeU,  9  Paige,  410. 

*Maniove  v.  Burger,  88  Ind.  211; 
Manhve  v.  Kaylar,  88  Ind.  424;  BO- 
hngs  ▼.  Sobinaon,  04  N.  Y.  416. 

To  enable  the  receiver  of  a  bank  to 
maintain  in  belialf  of  its  claimants  an 
action  against  the  stockholders  for 
contribution,  in  which  losses  by  offi- 
cial mismanagement  are  alleged  as  a 
specific  ground  for  enforcing  such 
liability,  it  must  appear  from  a  Judi- 
cial determination  that  there  has  been 
a  loss  thus  occasioned  in  the  capital 
stock  and  that  the  directors  are  unable 
to  make  good  the  loss.  Hewett  y, 
Adams,  60  Me.  271. 

In  order  for  the  receiver  to  recover 
an  assessment  upon  a  premium  insur- 
ance note  he  must  show  the  time  cov- 
ered by  the  policy  for  which  the  note 
was  given,  and  that  the  losses  for 


which  the  assessment  was  made  oc- 
curred during  the  existence  of  the 
policy.  Embree  v.  Shidel&r,  86  Ind. 
428.  In  'taaaking  the  assessment  the 
receiver's  authority  depends  not  upon 
the  order  of  court  but  upon  the  exist- 
ence of  the  facts  rendering  an  assess- 
ment necessary.  The  promise  of  the 
assured  is  to  pay  upon  certain  condi- 
tions and  the  existence  of  those  con- 
ditions must  be  shown  by  the  party 
seeking  to  enforce  the  contract.  Id. 
Where  there  Is  no  averment  in  the 
complaint,  and  therefore  no  founda- 
tion laid  for  the  introduction  of  evi- 
dence of  the  liabilities  of  the  company 
and  there  was  no  proof  of  the  exist- 
ence of  any  liabilities  for  the  payment 
of  which  an  assessment  was  necessary, 
the  plaintiff  cannot  recover.  Id. 
JTumuu  V.  WhaUon,  81  Barb.  172; 
Savage  v.  Medtmry,  19  N.  Y.  82.  The 
complaint  must  show  a  right  of  ac- 
tion in  the  receiver.  Oarver  v.  Kent, 
70  Ind.  428;  MatUove  v.  Haw,  89  Ind. 
289. 
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show  (b)  the  time  and  mode  of  his  appointment  ;*  and  (c)  that  he 
has  tiled  the  bond  required  by  the  order  of  appointment,  where 
it  is  made  a  condition  precedent  to  his  taking  possession  that  he 
shall  give  bond.  Mere  irregularity  in  giving  bond  will  not  invali- 
date the  proceedings,  however ;  it  is  only  where  there  is  no  at- 
tempt to  give  bond,  or  absence  of  proof  on  that  subject/  A  de- 
cree of  court  appointing  a  receiver  to  collect  partnership  debts  is 
of  itself  sufficient  authority  to  authorize  a  suit  by  the  receiver 
against  a  debtor  of  the  partnership,  and  in  such  case  a  certified 
copy  of  the  entry  of  appointment  is  all  that  is  required.'  It  must 
be  alleged  (d)  that  the  receiver  had  leave  of  court  to  bring  suit.* 


^Dayton  v.  Ckmnah,  18  How.  Pr. 
826.  It  is  not  sufficient  to  allege  "hav- 
ing been  dnly  appointed  receiver  of," 
etc.,  and  **  bringing  this  suit  by  order 
of  the  supreme  court; "  it  is  not  neces- 
sary, however,  to  set  out  the  grounds 
on  which  the  appointment  was  based. 
HoUenstein  v.  Conrad,  9  Ran.  485. 
See  also  QiUet  v.  Fairchild,  4  Denio, 
80;  Bangs  v.  Mcintosh,  23  Barb.  696; 
Hobari  v.  Frost,  5  Duer,  672;  Hulbert 
▼.  Young,  18  How.  Pr.  418;  White  v. 
Joy,  13  N.  T.  88;  White  v.  Low,  7 
Barb.  204.  It  will  not  answer  for  a  re- 
ceiver merely  to  describe  himself  as 
receiver,  or  aver  that  he  was  duly 
appointed. 

*HeyetDisch  v.  Silver,  50  N.  Y.  8.  R. 
448;  220  Christian  Jensen  Co.  128  N. 
Y.  550:  Wilson  v.  Weldh,  157  Mass.  77. 

*Helme  v.  LitHejohn,  12  La.  Ann. 
298.  A  transcript  of  the  proceedings 
is  not  necessary.  A  certified  copy  of 
the  entry  of  appointment  established 
prima  fade  proof  that  the  court  had 
the  proper  parties  before  it  at  the  time 
of  the  appointment. 

*Dafris  V.  Ladoga  Creamery  Co,  128 
Ind.  222;  Keen  v.  Breckenridge,9ii  Ind. 
69, 602;  Moriarty  v.  Kent,  71  Ind.  601; 
Career  v.  Kent,  70  Ind.  428;  Earrell 
V.  Kent,  71  Ind.  602;  Herron  v.  Vance, 
17  Ind.  595;  Coope  v.  Bowles,  28  How. 
Pr.  10;  Wynn  v.  Lord  Ifetoborough,  8 


Bro.  C.  C.  88;  Oreen  v.  Winter,  1 
Johns.  Ch.  60;  Ward  V.  Swift,  6  Hare, 
812;  Be  MerrUt,  5  Paige.  125;  Merritt 
V.  Merntt,  16  Wend.  405;  Da/vis  v. 
Snead,  38  Gratt.  705;  Screven  v.  Clark,. 
48  Ga.  41;  Swaby  v.  Dickon,  5  Sim. 
629:  BatiU  v.  Davis,  66  N.  C.  252. 
See  as  to  general  authority,  Bockwell 
V.  Merwin,  8  Abb.  Pr.  N.  S.  880. 

Where  the  authority  of  the  plaintiff 
to  sue  as  receiver,  in  his  own  name,  is 
denied,  it  is  incumbent  on  him  to 
show  a  valid  appointment,  by  order 
of  the  court,  vesting  in  him  the  title- 
to  th^  choses  in  action  of  the  firm 
whose  assets  he  is  attempting  to  col- 
lect; an  order  "that  A  do  collect  any 
insurance  money  due  to  the  firm  of  E 
as  well  as  all  notes,  accounts,  and 
choses  in  action  due  to  said  firm;  and 
also  that  he  sell  all  property  belong- 
ing to  the  firm,  except  the  real  estate, 
and  that  he  keep  and  hold  the  entire 
proceeds  from  said  sources  until  the 
future  order  of  court;  and  by  like 
consent  it  is  ordered  that  the  question 
of  the  continuance  of  the  temporary 
injunction  and  the  appointment  of  a 
receiver  be  continued  without  preju- 
dice to  the  next  term,"  does  not  vest 
in  A  the  legal  title  to  the  assets;  he  is 
not  a  receiver  nor  a  real  party  in  in- 
terest, and  cannot  maintain  an  action 
in  his  own  name.    Boyd  v.  Boyal  Ins^ 
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Where  an  action  is  pending  at  the  time  of  the  appointment  of 
a  receiver,  he  may  continue  such  action  in  the  name  of  the  corpo- 
ration which  instituted  the  suit,*  but  he  has  no  right  to  interfere 
in  an  action  until  he  is  made  a  party  to  the  suit  by  order  of  court, 
or  by  an  order  directing  him  to  continue  in  the  name  of  the  orig- 
inal party. 

§  72.  Beeeiyer's  pow^r  to  sue  in  his  own  name. 

A  receiver  appointed  by  a  court  of  chancery,  in  the  absence  of 
statutory  power,  and  in  the  absence  of  an  assignment  by  the  legal 
owner  to  the  receiver  pursuant  to  the  order  of  court,  or  other  con- 
veyance of  the  legal  title  to  the  fund  or  property  cannot  in  his 
own  name  maintain  a  suit  in  another  jurisdiction  to  recover  the 
receivership  property  or  debts,  even  when  so  authorized  by  the 
decree  of  appointment.'     The  power  of  the  receiver  to  sue  in  his 


Co,  111  N.  C.  872;  BaUU  v.  Daw,  66 
N.  C.  252;  Qray  v.  i^irw,  94  N.  C. 
896:  Wynne  v.  Heek,  93  N.  C.  414; 
Ahram»  v.  Cureton,  74  N.  C.  528. 

Where  a  statute  provided  that  ''the 
receiver  has,  under  the  control  of  the 
court,  power  to  bring  and  defend  ac- 
tions, to  take  and  keep  possession  of 
the  property,"  etc.,  and  the  power  to 
appoint  a  receiver  is  given  "when 
there  is  property  or  a  fund,  the  right 
to  which  is  involved  in  the  action," 
the  receiver  has  no  right  even  under 
the  order  of  the  court  to  bring  an  ac- 
tion involving  title  to  real  estate 
against  third  parties,  or  to  submit  a 
controversy  concerning  title  to  real 
estate  with  third  parties,  and  thus 
bind  the  real  parties  in  interest  with- 
out their  consent.  He  can  only  bind 
the  interests  of  such  parties  by  join- 
ing them  with  him.  Caldto^  v.  Mo- 
Wliorter,  84  Ky.  180.  The  point  does 
not  seem  to  have  been  raised  in  this 
case,  but  it  would  seem  to  be  an  ex- 
ceedingly doubtful  proceeding  in  any 
case  for  a  receiver  to  undertake  to 
litigate  in  a  court  of  chancery  the  title 
of  third  parties  to  real  estate,  in  the 


absence  of  express  statutory  power 
authorizing  him  so  to  do,  and  especi- 
ally so  where  he  is  not  in  the  actual 
possession  of  the  property  about 
which  the  title  is  in  controversy. 
Except  in  statutory  cases  a  court  of 
chancery  is  not  the  proper  forum  to 
adjudicate  upon  legal  titles. 

^Albany  City  Ins.  Co.  v.  Van  Vran- 
ken,  42  How.  Pr.  281;  Ph(mix  Ware- 
hauting  Co.  v.  Badger,  67  N.  Y.  294; 
Tracy  v.  First  Nat.  Bank,  87  N.  Y. 
528.  Otherwise  he  is  a  stranger  to 
the  proceedings  and  has  no  right  to 
be  heard  therein.  Be  Ghistoold,  18 
Barb.  412;  Kelchum  v.  Ketchvm,  1 
Abb.  Pr.  N.  B.  157;  Tsham  v.  Ketchum, 
46  Barb.  48;  Thaeher  v.  Bancroft,  15 
Abb.  Pr.  245. 

•Booth  V.  Clark.nS  U.S.  17  How.  322, 
15  L.  ed.  164;  Hagard  v.  Durant,  19 
Fed.  Rep.  471,  McQuin  v.  FretU, 
18  Ont.  Rep.  699;  StuaH  v.  Qrough, 
14  Ont.  Rep.  255;  Dade  v.  John, 
McClel.  575;  Dickey  v.  McCaul,  14 
Ont.  App.  166;  Alexander  y.  Belfe, 
9  Mo.  App.  188  (reversed  in  74  Mo. 
495,  upon  the  application  of  the  stat- 
ute touching  the  right  of  the  receiver 
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own  name  has  been  recognized  however  (a)  where  the  order  of 
court  so  directs/  (b)  or  the  statute  so  authorizes.*  (c)  But  in  the  ab- 
sence of  such  power  he  must  sue  in  the  name  of  the  person  or 
corporation  over  whose  property  he  is  appointed,*  unless  he  sues 


to  8ue  in  his  own  name).  Teager  ▼. 
WaUacs,  44  Pa.  294;  BatOe  v.  Daeis, 
66  N.  C.  252;  King  v.  OuUs,  24  Wis. 
627;  NeweU  v.  FUher,  24  Miss.  842; 
Manlove  v.  Burger,  88  Ind.  211;  Dick 
V.  StnUhers,  25  Fed.  Rep.  103;  Eeji- 
€dy  V.  BeMon,  54  Fed.  Rep.  836;  but 
see  eontra  in  Wilkinson  ▼.  Rutherford, 
49  N.  J.  L.  241,  where  a  receiver  was 
permitted  to  sue  on  a  negotiable  bond 
when  he  had  been  appointed  receiver 
of  an  insolvent  savings  institution. 
The  suit  was  maintained  on  the  ground 
that  he  was  an  assignee  by  legal  in- 
tendment. 

The  Supreme  Court  of  Massachu- 
setts in  a  recent  case,  Wilson  v.  Welch, 
167  Mass.  77,  says:  "Although  the 
practice  in  this  commonwealth  has  not 
been  uniform  (see  Fcmners*  db  M, 
Bank  v.  Jeriks^  7  Met.  592;  Boot  d 
ShoeMfrs.  Mut.  F,  Ins,  v.  Melrose  Or- 
thodox Cong,  aoc.  117  Mass.  199; 
SoMer  ▼.  Lamb,  184  Mass.  275;  Pwr^ 
kcr  V.  Nickerson,  187  Mass.  487), 
we  consider  the  law  to  be  that  a  re- 
ceiver of  a  corporation  appointed  by 
a  court  of  equity  cannot  briog  suit  in 
his  own  name  to  recover  property  of 
the  corporation  which  has  never  been 
in  his  possession  unless  he  is  author- 
ized frO  to  do  by  statute,  or  by  the  de- 
cree of  a  court  competent  to  give  him 
such  authority,  or  unless  the  title  to 
the  property  has  been  conveyed  to 
him.  Courts  of  equity  cannot  transfer 
the  title  to  property  by  decree  unless 
authorized  by  statute,  although  they 
can  compel  the  defendant  to  transfer 
the  tiUe.  Cf.  Moria/rty^.  Kent,  71  Ind. 
601;  BarreU  v.  Kent,  71  Ind.  602; 
Oarver  v.  Kent,  70  Ind.  428;  Justice  v. 

11 


KfrUn,  17  Ind.  588;  Borland  v.  Bank- 
ers' dk  M,  Tdeg,  Co,  82  Fed.  Rep.  806; 
Freeman  v.  Winchtster,  10  Smedes  & 
M.  577;  Ingersoll  v.  Cooper,  5  Blackf. 
426.  But  see  Benning  v.  Baymond, 
85  Minn.  308;  Baker  v.  Cooper,  57  Me. 
388.  Wray  v.  Jamison,  10  Humph. 
186;  St.  Louis  dh  8,  Coal  dh  M.  Co,  v. 
SandowU  Coal  dk  M,  Co,  111  111.  82; 
Inglehart  v.  Bieree,  86  111.  188. 

^  There  are  cases  which  hold  that 
under  proper  circumstances,  the  court 
appointing  a  receiver  may  authorize 
him  to  bring  and  prosecute  suits  in  his 
own  name. 

Manlove  y.  Burger,  88  Ind.  211; 
Oarv&r  v.  Kent,  70  Ind.  428;  Freeman 
V.  Winchester,  10  Smedes  &  M.  577; 
King  v.  Cutts,  24  Wis.  627;  Leonard 
V.  Storrs,  81  Ala.  488;  Ilardwick  v. 
Hook,  8  Ga.  854. 

*  Or  he  may  be  authorized  by  statute 
to  sue  in  his  own  name,  as  where  the 
statute  provides  that  the  receiver  shall 
"reduce  the  assets  of  such  corpora- 
tion to  possession,  and  pay  the  debts 
thereof  under  the  same  rules  pre- 
scribed for  the  government  of  adminis- 
trators." Manlove  v.  Burger,  88  Ind. 
211. 

'  But  if  the  receiver  is  not  author- 
ized either  by  statute  or  in  a  proper 
case  by  the  order  of  court  from  which 
he  receives  his  appointment  to  sue  in 
his  own  name  he  cannot  do  so,  but 
must  bring  the  action  in  the  name  of 
the  corporation  or  party  in  whom  was 
the  right  of  action  before  the  appoint- 
ment of  the  receiver.  Teager  v.  Wal- 
lace, 44  Pa.  294;  King  v.  Cutts,  24 
Wis.  627;  mwell  v.  FisJter,  24  Miss. 
892;  Manlove  v.  Burger,  88  Ind.  211. 
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upon  a  contract  made  with  himself,  or  upon  an  obligation  due  to 
him  as  receiver,*  or  where  a  tenant  has  attorned  to  him.' 

Where  a  court  of  chancery  in  the  order  of  appointment  con- 
fers power  on  the  receiver  to  sue,  he  may  do  so  on  the  principle 
that  the  receiver  is,  by  operation  of  law,  subrogated  to  all  the 
rights  of  the  real  parties  in  interest/ 


A  receiver  appointed  "to  lease  or 
rent  the  premises,  to  take  care  of  the 
same,  and  to  collect,  receive  and  take 
care  of  the  said  rents  during  the  pen- 
dency of  the  action,'*  has  no  right  to 
bring  an  action  in  his  own  name 
against  a  tenant  for  unlawful  detainer. 
King  v.  Cutts,  24  Wis.  627.  But  it  is 
otherwise  if  the  tenant  holds  under 
the  receiver.  Ponder  v.  Caiterson,  127 
Ind.  484. 

A  chancery  receiver  ordered  by 
court  to  collect  the  notes  and  debts 
due  to  a  partnership  which  the  parties 
themselves  are  enjoined  from  col- 
lecting may  sue  in  his  own  name. 
Leonard  v.  Storra,  81  Ala.  488.  A  re- 
ceiver of  a  partnership  cannot  main- 
tain trover  in  his  own  name  against  a 
person  who  had  converted  assets  of 
the  firm  before  his  appointment;  he 
must  sue  in  the  name  of  the  firm  in 
whom  was  the  legal  right  of  action. 
Teager  v.  Wallace,  44  Pa.  294. 

At  common  law  a  receiver  has  no 
power  to  institute  suit  as  such  to  set 
aside  a  fraudulent  conveyance.  Por- 
Ur  V.  WiUiama,  9  N.  Y.  142.  To  au- 
thorize a  receiver  to  sue  he  must  have 
the  legal  title  to  the  thing  in  contro- 
versy.    NeweU  v.  Fisher,  24  Miss.  392. 

'  While  the  general  rule  is  that  a  re- 
ceiver in  the  absence  of  a  statute  or 
an  order  of  court  cannot  sue  in  bis 
own  name  this  rule  does  not  apply 
to  a  case  where  the  receiver  brings 
suit  upon  a  contract  made  with  him- 
self as  receiver,  or  upon  an  obligation 
due  to  him  as  receiver.  Ponder  v. 
Catterson,  127  Ind.  484;  8ingerly  y. 
Fox,  75  Pa.  112. 


^Babcoek  v.  Brooki,  9  L.  J.  (U.  C.) 
185.  Where  the  receiver  has  reduced 
the  property  to  possession  and  it  is 
thereafter  stolen  from  him  the  title  in 
an  indictment  may  be  alleged  to  be  in 
the  receiver.  State  v.  Eiwrs,  60  Iowa» 
881. 

"^Hdrdwick  v.  Hook,  8  Ga,  854;  WU- 
son  V.  Welch,  157  Mass.  77;  FraiUc  v. 
Morrison,  58  Md.  423;  Dorsey  v.  Mor- 
rison, 48  Md.  461;  Mttsgravev.  Morri- 
son, 54  Md.  161 ;  Rider  v.  Morrison, 
54  Md.  429;  Frank  v.  Morrison,  55 
Md.  399;  Qarver  v.  Kent,  70  Ind.  428; 
Moriarty  v.  Kent,  71  Ind.  601;  Man- 
Icve  y, Burger,  38  Ind.  211 ;  Henning  v. 
Raymond,  35  Minn.  803;  Leonard  v. 
Storrs,  31  Ala.  488;  Frankle  v.  Jack- 
son, 80  Fed.  Rep.  398.  But  see  Battle 
V.  Dams,  66  N.  C.  252. 

In  a  case  where  the  legal  title  is  in 
a  third  person,  in  whose  name  the  re- 
ceiver is  obliged  to  prosecute,  he  must 
first  obtain  an  order  of  court  for  that 
purpose  after  notice  to  such  person. 
Monritt  v.  Merritt,  16  Wend.  405. 

Where  a  defendant  company  after 
decree  appointing  a  receiver  but  before 
the  appointment  is  completed  makes  a 
payment  alleged  to  be  fraudulent  and 
preferential  the  proceedings  must  be 
by  those  who  are  affected  by  the  pay- 
ment and  not  by  the  receiver.  Fox  v. 
Toronto  cfe  If.  R.  Co.,  29  Ch.  (Ont.)  11; 
Oooderham  v.  Toronto  &  JV.  R,  Go.  29 
Ch.  (Ont.)  11. 

If  a  bill  is  filed  by  a  receiver  for 
the  creditors  and  stockholders  of  a 
corporation  it  is  not  necessary  to  make 
the  creditors  and  stockholders  parties. 
Mann  v.  Bruce,  5  N.  J.  Eq.  418. 
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In  most  of  the  states  by  codes  of  procednre,  or  other  statutory 
provisions,  and  especially  in  insolvency  proceedings,  and  proceed- 
ings for  winding  np  corporations,  the  receiver  is  specifically  au- 
thorized and  empowered  to  sue  in  his  own  name  in  all  proceed- 
ings relating  to  the  property  over  which  his  receivership  extends.* 

§  73.    Power  of  receivers  to  sne  in  foreign  Jurisdiction. 

(a)  Generally. 

The  principle  involved  in  the  question  as  to  the  power  of  a 
receiver  to  sue  in  a  foreign  jurisdiction,  and  to  what  extent  he 
will  be  recognized  and  protected  in  such  foreign  jurisdiction  has 
been  the  subject  of  very  much  discussion  both  in  this  country  and 
in  England  for  nearly  two  hundred  years.  It  first  originated  in 
the  discussion  of  the  extrarterritorial  power  of  assignees  in  bank- 
ruptcy, and  has  received  the  consideration  of  the  leading  great 
jurists  of  both  countries.'  The  history  of  the  discussions  upon 
this  subject  would  form  sufficient  matter  for  a  volume,  but 
epitomized  is  as  follows : 

(b)  Early  English  doctrine. 

From  about  1711,  and  for  more  than  fifty  years  thereafter,  the 
law  of  England  was  to  the  effect  that  no  extra-territorial  force  was 


A  receiver  of  a  firm  having  power 
to  receive  and  reduce  to  his  possession 
all  the  firm's  assets  and  choses  in  action 
may  maintain  in  his  own  name,  with- 
out Joining  the  firm  or  its  members,  an 
action  on  a  fire  policy  payable  to  the 
firm.  Boyd  v.  Royal  Ins,  Co.  Ill  N. 
C.  872;  Gray  v.  Leuis,  94  N.  C.  396. 

^Alexander  v.  Belfe,  74  Mo.  495; 
OiU  V.  BaUs,t^  Mo.  424;  Stanton  v. 
WUkeion,  8  Ben.  357;  Gray  v.  Lewis, 
94  N.  C.  892;  Case  y.  Berwin,  22  La. 
Ann.  821;  Comer  y.  Bray,  83  Ala. 
217;  LeavUt  y.  Totes,  4  Edw.  Ch.  184. 

Where  the  statute  authorizes  the 
receiyer  to  sue  in  his  own  name  in 
certain  enumerated  cases,  it  does  not 
authorize  the  receiyer  to  bring  suit  in 
his  own  name  against  the  sureties  on 
the  bond  of  his  predecessor.    8UUe, 


Fichtenkamp,  y.  Oambs,  68  Mo.  289, 
The  case  of  Stanton  y.  WiUceson, 
«ujpra, relates  to  the  rights  of  a  receiver 
of  a  national  bank  to  sue  the  stock- 
holders of  such  bank  in  his  own  name 
and  it  is  held  he  has  such  power  under 
the  provisions  of  U.  S.  Rev.  Stat. 
§  5284;  it  is  also  held  that  the  receiver 
is  not  required  to  proceed  in  equity 
but  may  bring  separate  actions  at  law 
to  recover  the  amount  due  from  each 
stockholder. 

'Lord  Raymond,  Sir  Joseph  Jekyl^ 
Lord  Mansfield,  Lord  Talbot,  Lord 
Chancellor  Camden,  Lord  Hardwicke, 
Lord  Thurlow,  and  others  in  England, 
and  Chancellor  Kent,  Mr.  Justice 
Story,  Chief  Justice  Parsons,  Mr.  Jus- 
tice Wayne,  and  many  others  in  thia 
country. 
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to  be  given  to  the  bankrupt  laws  of  a  foreign  state,  and  the  rights 
of  an  assignee  or  curator  in  bankruptcy  to  recognition  in  foreign 
courts  was  not  recognized.  Foreign  assignees  were  not  recog- 
nized in  England  and  their  local  assignees  were  not  supposed  to 
have  any  rights  as  against  creditors  seeking  the  collection  of  their 
debts  in  foreign  countries  where  some  of  the  property  of  the 
bankrupts  might  be  located.* 

(c)  Latbb  English  dootbinb. 

Commencing  with  1764,*  and  particularly  with  1788*  and  1789/ 
the  English  courts  modified  the  earlier  doctrine  of  that  country, 
to  tlie  extent  that  assignees  in  bankruptcy  were  protected  in  their 
title  and  possession  of  the  bankrupt  property  in  foreign  countries, 
and  the  title  and  possession  of  foreign  assignees  were  upheld  in 
England.  In  either  case,  however,  if  by  the  laws  of  the  foreign 
country,  the  title  to  the  property  became  vested  in  a  creditor 
through  legal  proceedings  prior  to  the  act  of  bankruptcy,  then 
such  right  would  be  respected,  but  where  the  act  of  bankruptcy 
was  previous  to  the  completion  of  the  judicial  act  instituted  by 
the  creditor,  the  assignees  would  hold.  The  distinction  supposed 
to  exist  growing  out  of  a  vested  legal  title  in  the  assignee  or  re- 
ceiver by  means  of  a  formal  conveyance  and  a  mere  possessory 
right,  in  such  assignee  or  receiver,  was  never  recognized  in  that 
country,  his  possession  in  either  case  being  free  from  molestation 
or  interference.'    The  international  effect  to  be  given  to  transfers 


*Burge,  Colonial  Law,  vol.  3,  pp. 
907-924  et  seq.  and  cases  cited. 

*  Solomons  v.  Boss,  1  H.  Bl.  132. 
note. 

*  Wright  v.  Nutt,  1  H.  Bl.  136. 
*FoUiott  V.  Ogden,  1  H.  Bl.  123. 
^Hunter  v.  Potts,  4  T.  R.  182;  PkOr 

ips  ▼.  Hunter,  2  Tenn.  402;  Sill  y, 
WoTsvjick,  1  H.  Bl.  693;  Burge,  Colo- 
nial Law,  vol.  3,  p.  914. 

The  later  law  of  England  is  the  es- 
tablished law  of  Scotland,  Ireland, 
Holland,  Spain  and  France,  and  so 
far  as  personalty  is  concerned  is  based 
upon  the  principle  that  movables  fol- 
low the  person  of  their  owner,  and 
are   subject   to   the  law  by   which 


he  is  governed.  They  are  subject 
therefore  to  such  disposition  of  them 
as  that  law  makes,  whether  it  transfers 
the  property  to  the  trustees  or  as- 
signees, and  commits  to  them  only  the 
possession  and  administration,  but  at 
the  same  time  prevents  and  avoids  any 
alienation  of  them  which  the  debtor 
might  make.  It  would  be  a  strange 
anomaly  in  jurisprudence  If  the  trans- 
fer of  personalty  by  operation  of  law 
as  in  bankruptcy  proceedings,  in- 
solvency proceedings,  and  the  like, 
through  the  instrumentality  of  an  as- 
signee or  receiver  under  the  order  and 
direction  of  the  court,  should  not  be 
as  effective  and  valid,  to  all  intents 
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of  property  by  operation  of  law  through  the  instrumentality  of 
assignees  and  receivers,  and  the  extrarterritorial  operation  of  the 
title  of  such  officers  as  established  in  England,  and  other  foreign 
countries,  is  based  upon  the  broad  and  constantly  growing  system 
of  international  comity,  and  fosters  in  no  little  degree  the  spirit 
and  beneficial  results  of  international  commerce. 

(d)  Early  doctrine  in  United  States. 

Following  the  line  of  decisions  of  the  earlier  English  courts  upon 
the  subject  the  courts  in  the  American  colonies  prior  to  the  Revo- 
lution, and  many  of  the  state  and  United  States  courts  since  that 
period,  established  the  doctrine  that  an  assignee  or  receiver's  title  to 
personal  property  extended  only  to  such  property  of  the  debtor  as 
had  a  sittis  within  the  state  of  *  the  assignee  or  receiver's  appoint- 
ment, and  that  beyond  the  state  line  he  had  no  title  or  right  of 
possession,  or  at  least  such  as  the  court  would  enforce.  As  a 
corollary  of  this  doctrine  it  was  held  that  a  foreign  receiver  could 
not  sue  or  defend  and  had  no  standing  in  a  court  of  foreign 
jurisdiction.* 

(e)  Later  doctrine  in  United  States. 

While  some  of  the  features  of  the  earlier  doctrine  are  still 
recognized  and  enforced  in  some  of  the  American  courts  upon 
the  principle  of  stare  decisis,  yet  the  modern  doctrine  as  to  the 
receiver's  rights  to  sue  in  a  foreign  jurisdiction,  and  reduce  to 
possession  the  assets  of  his  principal,  or  recover  his  chases  in 
action  is  well  established  by  the  great  weight  of  authority  as  well 


and  purposes,  the  world  over,  as  in 
case  of  succession,  or  voluntary  trans- 
fer, when  the  owner's  domicil  gov- 
ems  the  transfer,  and  where  the  title 
so  conveyed  is  recognized  and  prevails 
wherever  the  property  may  be  found. 
^Oreentoood  v.  OurtU,  6  Mass.  858; 
OUvier  v.  Townes,  2  Mart.  N.  S.  98; 
Burk  V.  McClain,  1  Harr.  &  McH. 
286;  Wallace  v.  PatterMn,  2  Harr.  & 
McH.  468.  MUne  v.  Moreton,  6  Binn. 
858;  MeNeU  v.  OolquTioon,  2  Hayw. 
(N.  C.)  24;  MiUihen  v.  Aughinhaugh, 
1  Pcnr  &  W.  117;  TopTiam  v.  C?Mp- 
man,  1  Mill,  Const.  288;  BMnson  v. 


Oratoder,  4  McCord,  L.  519;  Taylary, 
Geary,  Kirby  (Conn.)  818;  Ingraham 
V.  Oeyer,  18  Mass.  146;  Fax  v.  Adams, 
5  Me  245;  Ogden  v.  Saunders,  25  U. 
S.  12  Wheat.  218,  6  L.  ed.  606;  Hope 
Mut.  L,  Ins.  Go.  v.  Taylor,  2  Robt. 
278;  Farmers  db  M.  Ins.  Co.  v.  Needles, 
52  Mo.  17;  Brigham  v.  Luddington,  12 
Blatchf.  287;  Hazard  v.  Durant,  19 
Fed.  Rep.  471;  Day  v.  Postal  Teleg. 
Co.  66  Md.  354;  Booth  v.  Clark,  58  U. 
8.  17  How.  822,  15  L.  ed.  164;  Harri- 
son V.  Sterry,  9  U.  8.  5  Cranch,  289,  8 
L.  ed.  104;  Ogden  v.  Saunders,  25  U. 
8.  12  Wheat.  859.  6  L.  ed.  656. 
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as  by  reason,  though  there  are  still  some  limitations  that  will  be 
noticed  hereafter.  Courts  of  this  country  have  recognized  the 
justice  and  cogent  reasoning  of  the  modem  English  courts  and 
jurists  and  have  sought  to  break  away  from  the  docrine  of  the 
court  in  Booth  v.  Clark^  which,  though  not  the  earliest,  yet  has 
been  regarded  as  the  leading  case  upon  the  subject,  sometimes  by 
compelling  the  debtor  to  make  a  formal  transfer  of  his  property 
to  the  receiver  and  thus  vesting  in  him  the  absolute  legal- title  by 
act  of  the  parties  which  is  recognized  and  enforced  in  all  juris- 
dictions. Sometimes  the  same  end  has  been  accomplished  by  the 
establishment  of  a  species  of  interstate  comity,  by  which  the 
judgment,  and  decrees  of  other  states,  and  the  rights  and  powers 
of  receivers  thereunder  have  been  given  an  exti'a-territorial  virtue 
and  force,  and  the  right  of  the  receiver  to  sue  and  enforce  his 
property  rights  in  a  foreign  jurisdiction  recognized  and  respected. 
It  is  believed  that  the  modern  doctrine  on  this  subject  will 
soon  become  universal,  and  perhaps  be  still  further  extended  in 
the  same  direction.  It  would  seem  that  there  is  no  occasion  for 
recognizing  a  distinction  between  the  rights  of  a  receiver  to  pro- 
tection from  interference  with  his  possession  in  whatever  juris- 
diction he  may  be,  whether  he  has  the  absolute  legal  title  to  the 
property  of  the  debtor,  or  has  a  mere  possessory  right.  In  either 
case  the  property  is  in  custodia  legia.  Moreover,  it  would  seem 
that  where  a  receiver  becomes  vested  by  operation  of  law  with 
the  legal  title,  or  right  of  possession  of  property  or  assets,  that  his 
rights  therein  ought  to  receive  the  same  recognition  and  protec- 
tion from  all  courts  no  matter  where  situated  and  against  all 
persons  whomsoever.  Such  is  believed  to  be  in  accordance  with 
the  genius  of  our  institutions,  if  not  indeed  a  constitutional  guar- 
antee. The  farthest  our  courts  have  gone,  as  will  be  seen  by  a 
subsequent  section,  is  to  recognize  the  right  of  the  receiver  to  sue 
for  and  recover  the  receivership  property  in  a  foreign  jurisdiction 
except  as  against  creditors  of  the  debtor  residing  in  such  juris- 
diction. This  class  of  creditors  have  been,  and  are  now,  supposed 
to  enjoy  unique  privileges  based  solely  upon  local  citizenship,  and 
which  are  enforcible  as  against  a  receiver,  wholly  at  variance 
with  the  law  applicable  to  voluntary  transfers.  If  the  domicil 
of  the  owner  carries  with  it  the  rights  of  transfer  recognized  by 
the  law  of  his  domicil  no  sound  reason  is  perceived  why  a  dis- 
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tinction  should  be  made  between  a  transfer  by  operation  of  law 
and  a  voluntary  transfer.  If  the  right  of  possession  of  the  owner 
of  movable  property  receives  the  protection  of  all  courts,  foreign 
as  well  as  domestic,  why  not  award  the  same  protection  to  him 
who  succeeds  to  those  rights  by  operation  of  law  ? 

(f)  Present  dixjtrine  in  United  States. 

The  great  weight  of  authority  in  this  country  at  the  present 
time  may  be  stated  in  general  terms  as  follows : 

(1)  The  receiver  as  a  strict  matter  of  right,  by  leave  of  court, 
may  sue  and  defend  in  all  courts  of  the  state  where  he  is  ap- 
pointed. 

(2)  He  will  be  permitted  to  sue  and  defend  as  a  foreign  receiver 
in  all  courts  of  other  states  than  that  in  which  he  is  appointed  on 
the  principle  of  comity,'except  where  the  rights  of  citizens  of  the 


»  Phelps  V.  McCann,  128  N.  Y.  641; 
Ikyronto  Oen.  Trust  Co.  v.  CJdcago,  B. 
dbQ.R,  Co,  128  N.  Y.  87;  Be  Watte, 
99  N.  Y.  433;  Hibemia  Nat.  Bank  v. 
Lacombe,  84  N.  Y.  867;  Osgood  v.  Mc- 
Outre,  61  N.  Y.  524;  KeUy  v.  Crapo, 
45  N.  Y.  86;  Djfer  ▼.  P&wer,  89  N.  Y. 
8.  R  186;  Pugh  v.  HurU,  62  How.  Pr. 
22;  Petersen  v.  Chemical  Bank,  82 
N.  Y.  21;  ife  Bristol,  16  Abb.  Pr.  184; 
P^rs  V.  Foster,  56  Hun,  607;  Bunk  v. 
St,  John,  29  Barb.  585;  Barclay  v. 
Quieksaf)er  Min.  Co.  6  Lane.  25; 
Hooper  y.  Tuekerman,  8  Sandf.  811; 
Olyphant  v.  Atwood,  4  Bosw.  459; 
Holmes  v.  Remsen,  4  Johns.  Cb.  460; 
Sobemheinter  r.  Wheeler,  45  N.  J.  Eq. 
614;  Folk  v.  Janes,  49  N.  J.  £q.  484; 
Hurd  ▼.  Elizabeth,  41  N.  J.  L.  1 ;  Bid^ 
lack  Y.  Mason,  26  N.  J.  Eq.  280; 
Lewis  v.  Orognard,  17  N.  J.  Eq.  425; 
Comstoek  v.  Frederiekson,  51  Minn. 
850;  Henning  ▼.  Raymond,  85  Minn. 
808;  CagiU  v.  Wooldridge,  8  Baxt.  580; 
Woodward  ▼.  Brooks,  128  111.  222, 
8  L.  K  A.  702;  Chicago,  M.  4b  St.  P. 
R.  Co,  ▼.  Keokuk  N.  L.  Packet  Co.  108 
111.  817;  IgUhari  v.  Bi&rce,  86  111.  188; 
CaiUn  V.  WUeox  SUver-PUUe  Co,  128 
Ind.  477.  8  L.  R.  A.  62;  Metzner  ▼. 


Bauer,  98  Ind.  425;  Merchants  Nat, 
Bank  v.  McLeod,  88  Ohio  St.  174; 
FaOw  V.  StilgUiz,  27  Ohio  St.  855; 
SortweU  v.  JeweU,  9  Ohio,  181 ;  Kan- 
aga  v.  TayUxr,  7  Ohio  St.  184;  Chqfee 
V.  Fourth  Nat.  Bank,  71  Me.  514; 
Hunt  y.  Columbia  Ins.  Co.  55  Me.  290; 
Bacon  y.  Home,  128  Pa.  452,  2  L.  R.  A. 
855;  Baglyy.  Atlantic,  M.  dh  0.  R.  Co. 
86  Pa.  291 ;  Morgan  y.  Neville,  74  Pa. 
51;  McAlpin  y.  Jones,  10  La.  Ann. 
552;  Paradise  y.  Farmers  <ft  M,  Bank, 
5  La.  Ann.  710;  Oraydon  y.  Church, 
7  Mich.  86;  Winans  y.  Qibb$  db  S.  Mfg, 
Co.  48  Kan.  777;  Boulware  y.  Davis, 
90  Ala.  207,  9  L.  R  A.  601;  Lycoming 
F.  Ins.  Co,  y.  Wright,  55  Vt.  526; 
Cooke  y.  Orange,  48  Conn.  401;  Paine 
y.  Lester,  44  Conn.  196;  Tlturston  y. 
Rosen  field,  42  Mo.  474  (Assignment); 
Einer  y.  Bests,  82  Mo.  240  (Assign- 
ment); Oreen  y.  Gross,  12  Neb.  117 
(Assignment);  Oilman  y.  Ketcliam,  84 
Wis.  60,  28  L.  R.  A.  58;  (Contra, 
FiVdns  y.  Nunnemaeher,  81  Wis.  91); 
McClure  y.  Campbell,  71  Wis.  850; 
Chandler  y.  Siddle,  3  Dill.  477;  Ex 
parte  Norwood,  8  Biss.  804. 

Where  the  defendant  was  a  citizen 
of  New  Jersey  and  the  receiyer  prose- 
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coted  in  behalf  of  a  citizen  of  New 
Jersey,  the  suit  was  permitted  to 
proceed  even  if  a  citizen  of  the  state 
should  be  injuriously  a£Fected  thereby. 
FaUc  Y.  Janes,  49  N.  J.  Eq.  484. 

Bui  the  rule  of  protecting  the  citi- 
zens of  the  state  where  suit  is  brought 
does  not  apply  to  a  case  where  the 
receiver  in  the  place  of  his  appoint- 
ment has  reduced  property  in  that 
state  to  his  possession  and  takes  it  to 
a  foreign  state  on  legal  business.  His 
possession  will  be  protected.  Chicago^ 
M,  <Si  St.  P.  R.  Oo.  V.  Keokuk  N.  L. 
Packet  Oo.  108  111.  817;  Boyle  v. 
Tauones,  9  Leigh,  158;  Singerly  v.  Fox, 
75  Pa.  112;  Dick  y.  Bailey,  2  La.  Ann. 
974;  Pond  ▼.  Cooke,  45  Conn.  126; 
KUlmer  v.  Hobart,  58  How.  Pr.  452; 
CagOl  V.  Wooldridge,  8  Baxt.  5^0.  But 
see  contra,  Humphreys  v.  Hopkins,  81 
Cal.  551,  6  L.  R.  A.  792.  and  see  note 
by  Mr.  Freeman  in  AUey  y.  Oaspari 
(Me.)  6  Am.  St.  Rep.  185. 

The  protection  given  to  a  foreign 
receiver  of  a  corporation  was  recog- 
nized and  enforced  in  Bidlaek  y. 
Mason,  26  N.  J.  Eq.  230,  where  the 
officers  of  the  corporation  by  fraud  or 
subterfuge  were  endeavoring  to  with- 
hold its  property  from  the  receiver, 
on  the  authority  of  Bunk  v.  St.  John, 
29  Barb.  585;  Murray  y.  Vanderbilt,  89 
Barb.  140;  Hoyt  v.  Thompson,  5  N.Y. 
820;  Dayton  v.  BorH,  7  Bosw.  115. 

Allen,  J.,  in  WUlitts  v.  Waits,  25 
N.  Y.  577,  says:  **A  quoM  effect  may 
be  given  to  the  law  (of  a  foreign  state) 
as  a  matter  of  comity,  and  interstate 
or  international  courtesy,  when  the 
rights  of  creditors  or  bona  fide  pur- 
chasers, or  the  interests  of  the  state 
do  not  interfere  by  allowing  the 
foreign  statutory  or  legal  transferee 
to  sue  for  it  in  the  courts  of  the  state 
in  which  the  property  is,"  and  that 
"  the  state  will  do  justice  to  its  own 
citizens  so  far  as  it  can  be  done  by 
administering  upon  property  within 


its  jurisdiction,  and  will  yield  to 
comity  in  giving  effect  to  foreign 
statutory  assignments,  only  so  far  as 
may  be  done  without  impairing  the 
remedies  or  lessening  the  securities 
which  our  laws  have  provided  for 
our  own  citizens."  The  rules  above 
announced  haye  been  sustained  in 
New  York  in  the  following  cases: 
Petersen  v.  Chemical  Bank,  82  N.  Y. 
21;  KeUy  v.  Orapo,  45  N.  Y.  86;  (h- 
good  V.  McGuire,  60  N.  Y.  624;  Hibtr^ 
nia  Nat.  Bank  v.  Laeombe,  84  K.  Y. 
867;  Be  Bristol,  16  Abb.  Pr.  184; 
Bunk  V.  Si.  John,  29  Barb.  585;  Bar- 
clay V.  Q^aicksilzer  Min.  Co.  6  Laos. 
25;  Hooper  v.  Tuekerman,  8  Sandf. 
811;  Olyphant  v.  Atteood,  9  Bosw.  450; 
BeWaiU,  99  N.  Y.  488;  Phelps  y.  Bor 
land,  103  N.  Y.  406;  Toronto  Gen. 
Trust  Co.  v.  Chicago,  B.  dk  Q.  B.  Co. 
128  N.  Y.  87;  Barth  y.  Backus,  140 
N.  Y.  230,  28  L.  R.  A.  47.  Many  of 
the  above  cases  are  assignment  cases 
in  which  the  rights  of  foreign  as- 
signees were  involved,  but  the  princi- 
ples are  equally  applicable  to  re- 
ceivers. The  law  upon  this  subject 
in  Indiana  is  stated  in  CatUnY.  WHeox 
saver  Plate  Co.  123  Ind.  477, 8  L.  R.  A. 
62,  as  follows:  **The  rule  may  be 
considered  as  established  that  a  re- 
ceiver may  invoke  the  aid  of  a 
foreign  court  in  obtaining  possession 
of  property  or  funds  within  its  juris- 
diction to  which  he  is  entitled,  but 
aid  will  only  be  extended  as  against 
those  who  were  parties  to,  or  in  some 
way  in  privity  with  the  proceedings 
in  the  course  of  which  his  appoint- 
ment was  made,  or  who  are  in  the 
possession  of  the  property  or  fund  to 
which  the  receiver  has  a  right,  and 
not  against  the  creditors  of  a  non- 
resident debtor  who  are  seeking  to 
subject  the  property  or  fund  to  the 
payment  of  their  debts  by  proceedings 
duly  instituted  for  that  purpose." 
"  The  available  legal  authority  of  a 
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state  of  the  f ornm  are  prejudiced  thereby,  or  where  it  wonld  be 
in  contravention  of  the  policy  of  such  state.* 


receiver  is  coextensive  only  with  the 
Jurisdiction  of  the  court  by  which  he 
was  appointed  when  the  right  of 
precedence  or  priority  of  creditors  is 
asserted  in  respect  to  property  or 
funds  of  a  nonresident  debtor  which 
the  receiver  has  not  yet  reduced  to 
possession."  Of.  Hunt  v.  Columbian 
Ins,  Co.  55  Me.  290;  Warren  v.  Union 
Nat.  Bank,  7  Phila.  156:  Booth  v. 
Oark,  68  U.  8.  17  How.  322, 15 L.  ed. 
164;  suae  v.  Jacksonville,  P.  <§  M.  R. 
Go.  15  Fla.  201;  Farmers  4b  M.  Ins. 
Co.  V.  Needles,  52  Mo.  17;  Taylor  v. 
Columbian  Ins.  Go.  14  Allen,  853. 

>  Hurd  V.  Elizabeth,  41  N.  J.  L.  1; 
Merchants  Nat.  Bank  v.  McLeod,  38 
Ohio  St.  174;  Day  v.  Postal  Teleg. 
Co.  66  Md.  854;  National  Trust  Go,  v. 
Miller,  83  N.  J.  Eq.  155.  In  this  case 
the  court  says:  *'  Independent  of 
statutory  provision  and  simply  as  a 
matter  of  comity  this  court  will  ex- 
tend its  aid  to  a  receiver  of  a  foreign 
corporation  for  the  purpose  of  enabl- 
ing him  to  get  ihp  possession  of  prop- 
erty which  should  in  equity  be  ap- 
plied in  payment  of  its  debts."  And 
where  by  statute  a  foreign  corpora- 
tion, doing  business  in  a  state,  is  made 
subject  to  the  statute  concerning  do- 
mestic corporations,  the  court  has  the 
same  power  over  such  corporation  in 
matters  of  insolvency,  and  the  distri- 
bution of  its  assets  legal  and  equitable, 
as  over  domestic  corporations  and 
may  appoint  an  ancillary  receiver 
and  invest  him  with  the  same  power, 
so  far  as  may  be  necessary  to  the  col- 
lection and  recovery  of  its  assets,  as  it 
is  authorized  to  grant  to  a  receiver  of 
a  domestic  corporation.  And  this 
power  is  not  dependent  upon  the 
statute,  but  may  be  exercised  on  the 
principles    of   a  Just  comity.     Cf. 


8obem?ieimer  v.  Wheeler,  45  N.  J.  Eq. 
614.  Williams  v.  Eint&rmeister,  26 
Fed.  Rep.  889. 

Following  the  doctrine  announced 
in  the  above  case  of  National  Trust 
Go.  V.  Miller,  83  N.  J.  Eq.  155,  the 
Supreme  Court  of  Massachusetts  in 
BuswsU  V.  Supreme  Sitting  0.  of  I.  H, 
161  Mass.  224,  28  L.  R.  A.  846,  sus- 
tained the  appointment  of  a  foreign 
receiver  as  ancillary  receiver  in  that 
state,  and  where  it  appeared  that  such 
receiver  in  the  state  of  Indiana,  the 
home  of  the  corporation,  had  been, 
by  an  assignment  of  the  corporation, 
invested  with  "all  the  moneys  and 
securities  of  every  kind  belonging  to 
the  reserve  fund    •    .     .    and  held 
by  each  of  the  branches  thereof,"  it 
was  held  that  as  receiver  and  assignee 
in  Massachusetts,  after  deducting  all 
expenses,  he  should  transfer  the  re- 
mainder of  the  reserve  and  benefit 
funds  in  his  possession  to  the  receiver 
in  Indiana,  if  it  should  appear  that 
the  decree  of  distribution  in  the  latter 
state  protected  the  certificate  members 
of  Massachusetts  by  placing  them  on 
an  equality  with  the  other  members 
of  the  association.    (Cf.  Parsons  v. 
Charter  Oak  L.  Ins.  Co.  81  Fed.  Rep. 
805;  Fry  v.  Charter  Oak  L.  Ins.  Go. 
81  Fed.  Rep.  197;  Jennings  v.  PhUch 
delphia  d  B.  B.  Co.  28  Fed.'Rep.  569.) 
This  case  probably  carries  the  doctrine 
of  comity  to  the  farthest  extent,  but 
the  tendency  of  courts  is  in  the  direc- 
tion of  a  liberal  extension  of  the  doc- 
trine of   interstate  comity,    and   is 
against    a    narrow    and    provincial 
policy   which    would    deny   proper 
effect  to  judicial  proceedings  of  sister 
states  simply  because  they  are  foreign 
and  not  domestic.    If  it  be  true  that 
the  assets  of  an  insolvent  corporation 
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§  74.  Power  to  sne  in  foreign  Jurisdiction  as  to  realty. 

The  right  of  a  receiver  to  sue  respecting  real  estate  in  a  foreign 
state  does  not  seem  to  have  been  discussed  by  onr  courts  to  any 
great  extent.  It  may  be  stated,  however,  in  general  terms,  that 
the  mere  order  of  appointment  of  a  receiver  in  one  state  cannot 
have  the  eflEect  of  transferring  real  estate  in  another  jurisdiction, 
for  the  reason  that  as  to  realty  the  law  of  the  situs  governs  its 
transfer  and  so  far  as  tlie  title  is  concerned  the  decree  of  a  for- 
eign court  could  not  possibly  affect  it;  so  that  so  far  as  any  right 
of  action  in  the  receiver  growing  out  of  the  decree  of  appoint- 
ment is  concerned  he  has  none.  It  is  different,  however,  where 
the  debtor  makes  a  transfer  to  the  receiver  in  proper  form,  which 
is  placed  of  record  in  the  proper  office  of  the  county  where  the 
real  estate  is  situated;  but  in  such  case  the  receiver's  right  of  ac- 
tion is  based  on  the  assignment  and  not  the  decree  of  appoint- 
ment.* It  is  a  fundamental  rule  that  as  to  real  estate  the  lex  rei 
sitcB  governs  not  only  as  to  the  title  but  its  enjoyment,  right  of 
mortgage,  pledge,  lien,  and  equitable  ownership,  and  they  must 
of  necessity  determine  the  rights  of  a  receiver  in  regard  thereto, 
except  in  so  far  as  the  rights  of  the  parties  may  be  determined  in 
the  court  in  which  the  receiver  is  appointed,  where  the  parties 
affected  are  subject  to  the  jurisdiction  of  such  court." 


are  a  trust  fund  for  tbe  benefit  of  all 
its  creditors  alike,  it  would  seem  that 
a  foreign  creditor  should  not  be  per- 
mitted merely  by  reason  of  his  resi- 
dence, to  secure  a  prior  right  to  its 
property,or  an  unequal  advantage  over 
the  other  creditors,  their  contractual 
relations  being  the  same.  Such  a 
policy  is  not  based  upon  equitable 
principles,  and  is  apparently  the 
essence  of  selfishness. 

As  to  the  law  regarding  trustees  of 
a  foreign  corporation  to  sue,  or  be 
substituted  for  the  corporation,  see 
Hew  Jersey  Protection  d  L,  Bank  v. 
Thorp,  6  Cow.  46. 

As  to  the  superintendent  of  the  in- 
surance department  of  one  state  ap- 
pearing in  another  state  to  intervene, 
see  Life  As9o.  v.  Bundle  {**  Belfe  v. 


BundU "),  108  U.  S.  222,  26  L.  ed. 
837.  And  as  to  the  right  of  assignees 
in  insolvency  or  bankruptcy  to  sue  in 
other  Jurisdictions,  see  Long  v.  Tor- 
rest,  150  Pa.  418,  23  L.  R  A.  38,  note: 
Cole  v.  Cunningham,  183  U.  8.  107, 
88  L.  ed.  538;  Beynolds  v.  Adden,  186 
U.  S.  858.  34  L.  ed.  862;  Woodward  v. 
Brooks,  128  III.  222.  8  L.  R.  A.  702. 
But  see  Bhawn  v.  Pearce,  110  111.  350; 
Smith  V.  CJUcago  <fc  ilT.TT.  B,  Co.  23 
Wis.  267. 

^Qraydon  v.  Church,  7  Mich.  36; 
Simpkins  v.  Smith  d  P.  Gold  Co,  60 
How.  Pr.  56;  Moseby  v.  Burrow,  52 
Tex.  896. 

•Whart.  Conf.  Law,  ^§  286. 287.288, 
and  cases  cited;  Harrison  v.  Sterry, 
9  U.  S.  5  Cranch,  289,  802.  8  L.  ed. 
104,  107;  Oakey  ▼.  Bennett,  52  U.  8. 
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§  73.  Power  of  reeeiyer  to  sue  in  matters  of  fraud,  trusts^  etc. 

Under  the  direction  of  the  court  the  receiver  may  maintain  a 
fiuit:  (1)  against  the  judgment  debtor  to  recover  property  con- 
verted by  him  to  his  own  use  after  the  receiver's  appointment/ 
as  well  as  against  strangers;'  (2)  or  a  bill  of  discovery  under  the 
New  Jersey  statutes;'  (3)  or  to  remove  fraudulent  liens  from  the 
debtor's  property;*  (4)  or  to  reach  assets  in  the  hands  of  a  mort- 
gagee under  a  mortgage  invalid  as  to  creditors;^  (5)  or  to  reach 
concealed  assets  or  misappropriated  property;'  (6)  or  for  the  col- 
lection of  money  held  in  trust  for  the  benefit  of  the  debtor;*  (7) 
or  to  recover  interest  illegally  paid  to  a  national  bank;'  (8)  or  to 
set  aside  a  conveyance  obtained  by  undue  influence,  the  grantee 
being  insolvent;'  (9)  or  to  recover  securities  of  a  corporation  il- 
legally transferred;"  (10)  or  to  determine  the  validity  of  a  mort- 
gage lien  upon  the  property;"  (1 1)  or  to  set  aside  a  judgment 
unlawfully  obtained  against  the  debtor;*'  (12)  or  to  set  aside  a 
mortgage  illegally  executed;*'  (13)  or  to  restore  all  property  un- 
lawfully abstracted  before  his  appointment." 


11  How.  88.  18  L.  ed.  598  (Bankrupt- 
cy); Bamett  ▼.  Pool,  23  Tex.  517 
(Bankruptcy);  Moieby  v.  Burrow,  52 
Tex.  896;  Paschal  y.  AekUn,  27  Tex. 
173;  WhUe  v.  White,  7  GiH  &  J.  210; 
Pdge  V.  MeKee,  8  Bush,  185;  Watts  v. 
Waddle,  81 U.  8. 6  Pet. 400,  8  L.ed.442. 

Gardner  ▼.  Smith,  29  Barb.  68. 

*WiUon  ▼.  Allen,  6  Barb.  542;  QiUet 
T.  Fttirehild,  4  Denfo,  82;  Brouwer  v. 
Rm,  1  Sandf.  629;  Pc^rter  v.  WiUiatM, 
9  N.  T.  142;  Osgood  v.  Ogden,  8  Abb. 
App.  Dec.  425. 

^Bergen  v.  LiUeU,  41  N.  J.  Eq.  18. 

^M^Uer  y.  Mackenzie,  29  N.  J.  Eq. 
291. 

*QaUagher  ▼.  Bosenfield,  47  Minn. 
507. 

•South  Bend  Toy  Mfg,  Oo.  ▼.  Dakota 
F,  &  M.  Ins.  Co.  8  8.  D.  205;  QiUet 
▼.  Moody,  8  N.  Y.  479. 

^Terhune  ▼.  BeU  (N.  J.)  7  Gent.  469. 

^BarhauT  v.  National  Exeh.  Bank. 
45  Ohio  8t.  188;  National  Bank  y. 
TrimbU,  40  Ohio  8t.  629. 

•MUeheU  y.  Bamee,  22  Hun,  194. 


^^Oillet  V.  Moody,  8  N.  Y.  479;  Gur- 
tie  V.  Leaaitt,  15  N.  Y.  9,  108;  Butter- 
wyrth  V.  O'Brien,  24  How.  Pr.  438; 
QiUet  V.  PhilUpe,  18  N.  Y.  114;  Whit- 
tleeey  v.  Delaney,  78  N.  Y.  571 ;  Atty. 
Oen.  Y.  Guardian  Mut.  L.  Ins.  Oo.  77 
N.  Y.  275;  Vati  y.  HamiUon,  85  N.  Y. 
458;  Tracy  v.  First  Nat.  Bank,  87  N. 
Y.  628;  OrandaU  v.  Lincoln,  52  Conn. 
78;  Osgood  y.  Ogden,  4  Eeyes,  70;  Por- 
ter Y.  WilUams,  9  N.  Y.  142;  Osgood  v. 
Laytin,  8  Eeyes,  521 ;  Pittsburg  Carbon 
Co.  V.  McMUUn,  119  N.  Y.  46, 7  L.  R. 
A.  46;  Minnesota  Thresher  Mfg.  Oo.  y. 
Langdon,  44  Minn.  87;  Farmers^  Loan 
db  T.  Co.  Y.  Minneapolis  Engine  db 
Maeh.  Works,  ^  Minn.  543;  RuddY. 
Robinson,  54  Hun,  839;  TaUmage  ▼. 
Pea,  7  N.  Y.  828;  Hockley  v.  Draper, 
60  N.  Y.  88. 

^^Hubbell  Y.  Syracuse  IronWorks,  42 
Hun,  182. 

"Stokes  Y.  New  Jersey  Pottery  Co.  46 
N.  J.  L.  287. 

^^Vail  V.  Eamilton,  85  N.  Y.  458. 

^*  Terry  y.  Bamberger,  14  Blatchf. 
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A  receiver  who  has  been  appointed  after  judgment  in  an  action 
for  a  Kmited  divorce  to  receive  personal  property  and  the  rents 
and  profits  of  real  estate  may  maintain  an  action  to  set  aside  a 
fraudulent  conveyance  where  he  is  directed  to  bring  such  pro- 
ceeding, but  this  case  was  based  on  the  statutory  ground  that 
the  receiver  was  authorized  to  sue  in  his  own  name,  and  also  that 
he  was  a  trustee  of  an  express  trust.*  A  receiver  appointed  in  a 
supplementary  proceeding  in  Wisconsin  was  allowed  to  bring  a 
suit  as  receiver  to  set  aside  an  alleged  fraudulent  conveyance, 
compel  a  conveyance  to  him,  remove  obstructions  and  settle  ad- 
verse claims,  the  supplementary  proceedings  being  based  upon  a 
judgment  for  alimony." 

§  76.  Suits  against  officers  of  corporations. 

A  court  of  general  equity  jurisdiction  has  power  to  authorize 
a  receiver  to  prosecute  a  suit  against  the  officers  of  an  insolvent 
corporation  for  misconduct;'  and  where  a  receiver  of  a  corporation 
is  apphed  for,  partly  by  reason  of  the  alleged  insolvency  of  the 
corporation,  such  receiver  may  maintain  a  summary  proceeding, 
entitled  in  the  original  action  for  the  purpose  of  compelling  the 
officers  of  the  company  to  surrender  assets  which  they  are  charged 
with  concealing.*  In  a  proceeding  by  a  receiver  to  recover  from 
the  corporate  officers  the  corporation  assets  it  is  no  defense  that 
such  assets  are  not  needed  for  the  payments  of  debts.^    The  re- 


284;  QtlUt  y.  Fairchild  (troyer),  4 
Denio,  80. 

^Donnelly  y.  West,  24  Hun,  564;  Por- 
ter v.  WiUtams,  0  N.  Y.  150;  Fbater  y. 
Ibtonshend,  2  Abb.  N.  C.  29. 

A  receiver  of  an  insolvent  corpora- 
tion in  New  York  is  permitted  to  ques- 
tion the  fraudulent  and  illegal  acts  of 
his  principal,  the  corporation. 

PorUrY,WiUiam8,9N.Y.142.  He 
represents  both  creditors  and  stock- 
holders. 

Oillet  y.  Jftwdy,  8  N.  Y.  479;  Leav- 
itt  y.  Palmer,  8  N.  Y.  19;  Brautoer  y. 
mu,  1  Sandf.  629;  Hyde  v.  Lynde,  4 
N.  Y.  892;  cf.  Bostwick  y.  MencK  40 
N.  Y.  883;  Underwood  v.  Sutdiffe,  77 


N.  Y.  58;  PittOmrg  Carbon  Co,y,Mc- 
MiUin,  119  N.  Y.  46,  7  L.  R.  A.  46; 
Stephens  v.  Perrine,  148  N.  Y.  476. 

^Barker  y.  Dayton,  28  Wis.  867  (see 
statute);  Cf.  Cook  v.  Cook,  56  Wis. 
195. 

^Thompson  y.  Oredey,  107  Mo.  577; 
Hannah  y.  Moberly  Bank,  67  Mo.  678; 
Cox  y.  Volkert,  86  Mo.  511  (he  does  not 
have  statutory  power  in  Missouri). 
See  also  Haywood  y.  Lincoln  Lumber 
Co.  64  Wis.  689;  Alexander  y.  Eelfe, 
74  Mo.  495. 

^Brandt  y.  Allen,  76  Iowa,  50,  1  L. 
R.  A.  658;  Young  y.  BoUins,  90  N.  C. 
125;  Gindrat  v.  Dane,  4  Cliff.  260. 

^Mccarty's  Appeal,  110  Pa.  879. 
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ceiver  may  avoid  all  acts  of  the  officers  of  a  corporation,  even  if 
authorized  by  a  resolution  of  the  board  of  directors  where  such 
acts  are  forbidden  and  unauthorized  by  law;*  or  where  corporate 
property  is  placed  in  the  hands  of  one  of  its  directors  to  secure 
an  indebtedness  in  fraud  of  the  rights  of  creditors,  he  may  avoid 
the  transfer ;'  and  so  where  a  chattel  mortgage  was  not  filed  as 
required;'  or  where  an  officer  appropriates  the  corporate  property 
to  his  own  use/  Under  a  statute  which  made  the  officers  and 
directors  of  a  corporation  assenting  to  an  indebtedness  in  excess 
of  the  capital  stock  personally  liable  for  the  excess  to  the  credit- 
ors generally,  such  excess  becomes  a  trust  fund  distributable  pro 
rata  among  all  creditors  and  is  recoverable  in  an  equitable  pro- 
ceeding;* he  may  hold  the  directors  liable  for  acts  ult/ra  mrea;* 
or  file  a  bill  against  state  officials  to  quiet  title;^  or  to  recover  ille- 
gal dividends.* 

§  77.  Suits  against  stockholders  on  unpaid  subscriptions. 

Where  a  statute  authorizes  a  receiver  to  sue,  and  the  court  • 


^Eoyt  V.  Thompson,  5  N.  Y.  320; 
LeaviU  y.  Totes,  4  Edw.  Cb.  184;  and 
see  Market  Nat.  Batik  y.  Pacific  Nat. 
Bank,  102  N.  Y.  464;  Taima^e  y.  PeU, 
7  N.  Y.  828;  Traey  y.  Talmage,  14  N. 
Y.  162. 

'Bradley  y.  Converse,  4  Cliff.  875; 
Bradley  y.  Fartoell,  Holmes,  488;  Budd 
y.  Bobinson,  64  Hun,  889;  SotOhard  y. 
Banner,  72  N.  Y.  424;  Underwood  y. 
Sutcliffe,  77  N.  Y.  68;  Haywood  y.  Lin- 
coln Lumber  Co.  74  Wis.  689;  Nathan 
y.  WhiOock,  9  Paige,  152;  Bobinson  y. 
Bank  of  AUiea,  21  N.  Y.406;  Atkinson 
y.  Boehsster  PrinUng  Go,  114  N.Y.168. 

•Stephens  y.  Perrine,  148  N.  Y.  476. 
Id  all  such  cases  of  supplementary 
proceedings  the  receiver  has  a  right 
to  prosecute  all  actions  to  set  aside 
transfers  of  property  made  to  defraud 
creditors.  MandeviUe  y.  Avery,  124 
N.  Y.  876;  Becker  v.  Torrance,  81  N. 
Y.  681 ;  Bostwiek  v.  Menck,  40  N.  Y. 
388;  Wright  y.  Notitrand,  94  N.  Y.  81 
<see  N.  Y.  Code  Civ.  Proc.). 


^Brandt  y.  AUen,  76  Iowa,  50.  1  L. 
R.  A.  658;  QUlet  y.  Moody,  8  N.  Y. 
479;  QilUt  y.  PhUlips,  13  N.  Y.  114; 
Hayes  y.  Kenyon,  7  R.  I.  186;  United 
States  y.  Ohureh  of  Jesus  Christ  of  L. 
D.  S.  5  Utah,  861 ;  Holden  y.  Upton, 
184  Mass.  177;  Osgood  y.  Lay  tin,  8 
Abb.  App.  Dec.  418.  But  see  Bepub- 
lie  L.  Ins.  Co.  y.  Swigert,  185  111.  160. 
12L.R.  A.  828. 

^Low  y.  Buchanan,  94  111.  76. 

^Austin  y.  Daniels,  4  Denio,  299; 
Thompson  y.  Oreely,  107  Mo.  577; 
Gray  y.  Davis,  1  Woods.  420,  affirmed 
in  88  U.  S.  16  Wall.  208,  21  L.  ed. 
447. 

^Minnesota  Thrasher  Mfg,  Co.  y. 
Langdon,  44  Minn.  87. 

^The  appointment  of  a  receiyer  does 
not  preclude  the  corporation  from  su- 
ing to  try  the  legal  title  to  property, 
(St.  Lcmis  db  S.  Coal  A  M.  Co.  y.  San^ 
doval  Coal  dbM.  Co.lW  III.  82)  unless 
the  court  has  forbidden  it.    M, 
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directs  him  to  do  so,  a  receiver  may  maintain  an  equitable  pro- 
ceeding in  behalf  of  all  the  creditors  of  an  insolvent  corporation 
for  an  accounting,  and  to  compel  its  stockholders  to  contribute 
unpaid  subscriptions  to  the  payment  of  its  debts,  and  such  suit 
may  be  brought  by  the  receiver  in  his  own  name  although  neither 
the  statute  nor  the  order  in  terms  directs  the  suit  to  be  brought.' 
In  such  a  proceeding  it  is  not  competent  for  a  defendant  stock- 
holder to  set  up  as  a  defense  fraud  in  procuring  the  appointment 
of  the  receiver,  or  that  the  corporation  is  not  indebted.  These 
matters  are  adjudicated  in  the  action  resulting  in  the  appoint- 
ment of  the  receiver.*  A  proceeding  of  this  nature  may  be  main- 
tained by  a  receiver  against  stockholders  and  creditors  for  the 
purpose  of  obtaining  an  accounting  of  the  amounts  due  the  cred- 
itors, and  to  ascertain  the  individual  liability  of  tlie  stockliolders, 
and  compel  payment  thereof  for  the  purpose  of  meeting  the  cred- 
itors' demands,  and  in  the  meantime  may  restrain  the  individual 
creditors  from  prosecuting  separate  suits  on  the  individual  liabil- 
ity of  the  creditors.  All  equities  may  be  settled  and  adjusted  in 
one  action.'  When  a  dividend  has  been  declared  and  received  by 
stockholders  the  effect  of  which  has  been  to  impair  the  capital  of 
the  company,  the  receiver  may  maintain  an  action  against  the 
stockholders  and  creditors  to  recover  from  the  stockholders  such 
dividend,  when  it  appears  that  some  of  the  creditors  are  prose- 
cuting suits  against  the  stockholders  to  secure  such  illegal  divi- 
dends, and  when  such  funds  so  misappropriated  are  necessary  to 
pay  the  debts  of  the  corporation.* 


^Mathis  V.  Pridham,  1  Tex.  Civ. 
App.  58;  Dayton  v.  Borst,  81  N.  Y. 
485;  Frank  v.  Morrison,  58  Md.  423; 
mUman  v.  Dougherty,  44  Md.  380. 

^Schoonover  v.  Hickley,  48  Iowa,  82. 

^  Calkins  v.  Atkinson,  2  Lans.  12; 
Whittlesey  v.  Frantz,  74  N.  Y.  466; 
Stark  V.  Burke,  5  La.  Ann.  740;  New 
Orleans  Gaslight  Co.  v.  Bennett,  6  La. 
Ann.  456;  Clarke  v.  Thomas,  34  Ohio 
8t.  46. 

*  Osgood  V.  Laytin,  48  Barb.  468. 
The  provisions  of  the  New  York  stat- 
ute authorizing  receivers  of  an  insol- 
vent corporation  to  sue  for  and  re- 


cover unpaid  stock  subscriptions  was 
held  to  be  a  cumulative  remedy  mere- 
ly, in  Mann  v.  Ourrie,  2  Barb.  294.  In 
a  suit  by  a  receiver  of  an  insolvent 
bank  to  recover  moneys  of  the  bank 
received  by  one  of  its  creditors  subse- 
quent to  his  appointment,  the  proceed- 
ing is  by  bill,  and  not  by  a  petition; 
because  the  receiver  is  an.  ofiScer  of 
court  he  has  no  more  privileges  than 
any  other  suitor.  Stats  Bank  v.  First 
Nat.  Bank,  34  N.  J.  Eq.  450. 

A  stockholder  liable  on  his  sub- 
scription as  called  for  by  the  directors 
may  in  equity  be  compelled  to  pay  to 
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It  may  be  stated  as  a  general  rale  that  a  receiver  is  authorized 
and  it  is  his  duty  to  collect  the  unpaid  subscriptions  so  far  as 
such  collection  may  be  essential  to  the  payment  of  the  debts/ 
But  he  has  no  authority  to  call  upon  a  subscriber  for  his  unpaid 
balance  until  the  amount  of  the  unpaid  balance  has  been  deter- 
mined by  the  court  and  thus  the  pro  rata  liability  of  each  share 
fixed." 

Where  corporations  have  attempted  to  distribute  their  stock 
among  their  stockholders  leaving  corporation  debts  unpaid,  the 
creditors,  by  proper  suits,  may  compel  the  stockholders  to  refund 
sufiScient  amount  to  pay  these  debts.*  And  upon  the  same  prin- 
ciple when  stock  has  not  been  all  paid  in  the  delinquent  stock- 
holders may  be  compelled  to  contribute  sufficient  to  pay  such 
debts,  and  where  the  statute  is  silent  as  to  the  method  to  be  pur- 
sued in  enforcing  such  liability,  a  court  of  equity  is  the  proper 


the  receiver  representing  the  credit- 
ors, even  in  the  absence  of  action  by 
the  directors,  requiring  payment 
8aQ<yry  v.  I>ub<M.  8  Sandf.  Ch.  466; 
I7pt0n  V.  HanabrougK  8  Biss.  417. 
But  an  assessment  or  its  equivalent  is 
essential  to  the  liability  of  the  share- 
holder. Chandler  v.  Siddle,  8  Dill. 
477.  And  the  stockholder  must  have 
been  a  party  to  the  proceeding  in 
which  the  receiver  was  appointed  to 
be  held  liable  in  Illinois.  Chandler  v. 
Brown,  77  111.  883;  RoweU  v.  Chandler, 
88  111.  288;  Chandler  v.  Dore,  84  111. 
275;  Chemut  v.  PenneU,  92  111.  55; 
Lamar  Ins.  Co.  v.  Qulick,  102  111.  41 
(see  Statute  of  1872,  §  25).  But  Ree 
contra,  Great  Weai&m  Teleg.  Co.  v. 
Gray,  122  HI.  680. 

In  Wineock  v.  Turpin,  96  111.  186, 
it  is  held  that  where  a  liability  is  cre- 
ated by  statute  the  remedy  is  at  law, 
and  a  proceeding  in  equity  will  not 
be  entertained  unless  authorized  by 
statute;  but  If  the  statute  makes  the 
liability  joint,  then  equity  would  be 
the  proper  forum.  Cf .  Culver  v.  Third 
Nai.  Bank,  64  111.   528;   Oorwith  v. 


Culver,  69  III.  502;  TibbaOs  v.  Lib- 
hy,  87  111.  142;  Arenz  v.  Weir,  89  111. 
25;  McCarthy  v.  Lavasehe,  89  111.  270; 
Fuller  V.  Ledden,  87  111.  810.  But  see 
Low  V.  Buehanan,  94  111.  76. 

^Dayton  v.  Borst,  81  N.  Y.  435; 
Nathan  Y,  Whitloek,  9  Paige,  152;  Dor- 
ris  V.  French,  4  Hun,  292;  Van  Wag- 
enen  v.  Clark,  22  Hun,  497;  Calkins 
V.  Atkinson,  2  Lans.  12;  Tucker  v. 
Oilman,  45  Hun,  193;  Rankine  v.  El- 
lioU,  16  N.  Y.  377;  Frank  v.  Morrison, 
58  Md.  423;  HaU  v.  UniUd  States  Ins. 
Co.  5  Gill.  484;  Chandler  v.  Brown^ 
77  111.  338;  Means'  Appeal,  85  Pa.  75. 

« Chandler  v.  KeitJi,  42  Iowa.  99; 
Mats  V.  ScoU,  99  U.  8.  25,  25  L.  ed. 
294. 

*Vose  V.  Grant,  15  Mass.  505;  Spear 
V.  Grant,  16  Mass.  9;  Wood  v.  Dum- 
mer,  8  Mason,  308;  Nathan  v.  Whit^ 
lock,  9  Paige,  152.  In  Minnesota,  by 
statute  the  right  to  sue  in  such  case 
passes  to  the  receiver,  as  the  repre- 
sentative of  all  the  creditors.  Minne- 
sota Thresher  Mfg.  Co,  v.  Langdon,  44 
Minn.  87. 
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fonira.*  But  in  this  proceeding,  in  the  absence  of  authority  to 
the  receiver,  except  such  as  belongs  to  ordinary  receivers,  and  in 
the  absence  of  statutory  power,  the  creditor  and  not  the  receiver 
is  the  proper  person  to  sue/  An  order  of  court  directing  a  sale 
of  all  the  assets,  property  and  business  of  an  insolvent  corpora- 
tion, must  be  construed  as  applicable  only  to  the  sale  of  such 
property  as  belonged  to  the  corporation,  or  such  causes  of  action 
as  it  might  have  enforced  in  its  own  right,  and  not  causes  of 
action  which  the  receiver  might  have  maintained  in  the  right  of 
creditors,  such  as  the  recovery  of  capital  withdrawn  and  refunded 
to  the  shareholders,  leaving  debts  unpaid.' 

Where  a  receiver  is  appointed  to  take  charge  of  the  property 
and  assets  of  an  insolvent  corporation,  he  cannot  maintain  an 
action  against  the  stockholders  to  enforce  an  alleged  liability 
which  could  not  have  been  enforced  by  the  corporation  itself.* 
Under  the  U.  S.  Kev.  Stat.,  §  663,  sub.  4,  the  action  authorized 
is  a  suit  at  common  law  by  a  receiver  to  enforce  a  stock  liability 
within  the  jurisdiction  of  the  federal  courts.*  Suits  of  this 
nature  are  usually  authorized  by  statute.* 


^Mann  v.  PenU,  8  N.  Y.  415,  and 
cases  cited  in  last  note  above. 

«Jfann  ▼.  PenU,  8  N.  Y.  415,  over- 
ruling same  case  in  2  Sandf.  Ch.  257; 
Slringer^s  Com,  L.  R.  4  Ch.  App.  475; 
Bance's  Case,  L.  R  6  Ch.  104;  Be 
National  Funds  Assur.  Soe.  L.  R.  10 
Ch.  Div.  118;  Be  Alexandra  Palace 
Co.  L.  R.  21  Ch.  Div.  149. 

^Minnesota  Thresher  I(fg.  Co.  v. 
Langdon,  44  Minn.  87. 

^BepubUc  L,  Ins,  Co,  v.  Sungert,  185 
111.  150,  12  L.  R.  A.  828. 

*  Stephens  v.  Bernays^  41  Fed.  Rep. 
401.  The  section  referred  to  giving 
jurisdiction  to  district  courts  in  mat- 
ters of  national  banks  is  not  taken 
away  by  act  of  Congress  of  July  12, 
1882.  g  4,  and  of  Aug,  18,  1888,  §  4. 

•Illiuois:  Great  Western  Teleg.  Co. 
V.  Gray,  122  III.  680;  Woolwrton 
▼.  George  H,  Taylor  Co,  48  111. 
App.  424. 

Iowa:  Stewart  v.  Lay,  45  Iowa,  604. 


Louisiana:  Gaslight  d  Bkg,  Co,  t. 
Haynes,  7  La.  Ann.  114;  New  Or- 
leans Gaslight  Co.  v.  Bennett,  6 
La.  Ann.  457;  Stark  v.  Burke,  6 
La.  Ann.  740. 

Maryland:  Frank  v.  Morrison,  58 
Md.  428;  StiUman  v.  Dougherty, 
44  Md.  880. 

Minnesota:  Merchants^  Nat.  Bank 
V.  Northu>estern  Mfg,  d  Car.  Co, 
48  Minn.  861  (Liability);  Minne- 
sota Thresher  Mfg.  Co,  v.  Lang 
don,  44  Minn.  87. 

New  York:  Calkins  v.  Atkinson,  8 
Lans.  12;  Bankins  v.  Elliott,  16 
N.  Y.  877;  PeTiU  v.  Hawley,  1 
Barb.  Ch.  122;  Van  Wagenen  v. 
Clark,  22  Hun,  497.  But  a  re- 
ceiver under  a  creditor's  bill  can- 
not sue  for  such  subscriptions. 
Jfannv.P<mte,  8  N.Y.  415.  And 
see  Billings  ▼.  Bobinson,  28  Hun, 
122;  Phmnix  Warelioueing  Co.  v. 
Badger,  67  N.  Y.  294;  Dayton  ▼. 
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Defenses  to  this  class  of  actions  instituted  by  a  receiver  in  a 
statutory  proceeding  are  not,  as  a  rule,  available.  Thus,  it  is  no 
defense  that  the  entire  stock  had  not  been  subscribed ;'  nor  is  error 
in  the  appointment  ;*  nor  fraudulent  acts  of  the  officers  of  the 
tjorporation ;'  nor  the  fraudulent  character  of  the  corporation,  or 
misrepresentation  in  procuring  the  subscription;*  nor  fraud  in 
procuring  the  appointment  of  the  receiver  ;*  nor  that  the  incorpo- 
ration is  not  indebted  f  or  that  its  assets  have  not  been  collected  ;^ 
nor  that  fraudulent  claims  have  been  allowed.'  But  the  share- 
holder is  not  liable  to  the  receiver  if  he  was  not  liable  to  the  cor- 
poration;* nor  can  the  receiver  collect  subscriptions  in  a  fore- 
'closure  case  if  the  bonds  are  invalid." 

§  78.  Salts  against  stockholders  on  statutory  liability. 

In  general  the  statutory  liability  of  stockholders  is  a  liability  to 
the  creditors  of  the  corporation  and  a  receiver  of  an  insolvent 
•corporation  in  the  absence  of  statutory  power  has  no  authority  to 
enforce  such  liability,  and  this  inability  is  based  upon  the  fact 
that  such  liability  is  not  a  corporate  asset  and  does  not  go  to  the 
receiver  as  such."    Upon  the  same  principle  the  receiver  has  no 


Barst,  81  N.  Y.  486;  Tracy  v. 
Fh'tt  Nat.  Bank,  87  N.Y.  528; 
Weeks  v.  Low,  60  N.  Y.  671;  Os- 
good ▼.  Laytin,  6  Abb.  Pr.  N.  S. 
1;  Brigge  y.  Penmman,  8  Cow. 
887;  Mm»  V.  8teu>aH,  41  N.  Y. 
884;  Morgan  v.  New  York  d  A, 
R  Co.  10  Paige,  290. 
Ohio:  Clarke  v.  Thomas,  84  Ohio 
St.  46;  JeweU  v.  VaOey  B.  Co.^ 

Ohio  St.  eoi. 

Bbode  Island:  Tchey  v.  Russell,  9  R 
1. 58;  Atwood  ▼.  Bhode  Island  Ag* 
ricuUural  Bank,  1  R..L  876. 
Washington:  Etderkm  v.  Peterson, 

8  Wash.  674. 
>  StiUman  v.  Dougherty,  44  Md.  880; 
Buggies  ▼.  ^roek,  6  Hud,  164. 
*8teuiart  y.  Lay,  45  Iowa,  604. 
'  Stewart  y.  Lay,  45  Iowa,  604;  Bug- 
SfUs  y.  Broek,  6  Hun,  164. 

*  L&ehfiM  Bank  y.  Church,  29  Conn. 
187;  8ehoono9er  y.  Hinckley,  48  Iowa, 
82. 

13 


» Schoonover  y.  Hinckley,  48  Iowa, 
82;  Stewart  y.  Lay,  46  Iowa,  604. 

^Schoonover  y.  Hinckley,  48  Iowa, 
82. 

'  Stark  y.  Burke,  9  La.  Ann.  841. 
But  see  Chandler  y.  Keith,  42  Iowa, 
99;  Mills  v.  Seott,  99  U.  S.  26,  25  L. 
ed.  294 

^Fooie  y.  Glenn,  52  Fed.  Rep.  529. 

•  BilUngs  y.  Bobinson,  94  N.  Y.  415; 
Winters  v.  Armstrong,  87  Fed.  Rep. 
508. 

^^Farmen^  Loan  4b  T.  Co.  y.  San 
Diego  Street  Car  Co.  49  Fed.  Rep.  188. 

^^Arenz  y.  Weir,  89  111.  25  (statu- 
tory); BuUer  y.  Walker,  80  111.  846; 
Liberty  Female  College  Asso.  y.  Wat- 
kins,  70  Mo.  18;  Billings  y.  Bobinson, 
04  N.  Y.  416;  CuUing  y.  Damerel,  88 
N.  Y.  410;  CuykendaU  y.  Coming,  88 
N.  Y.  129;  Jaeobson  y.  Allen,  20 
Blatchf.  526;  Lane  y.  Morris,  8  Ga. 
468;  Davis  ▼.  Oray,  88  U.  S.  16  Wall. 
208,  21  L.  ed.  447;  Wright  y.  MeCor^ 
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right  to  enforce  the  individual  liability  of  a  partner  to  the  firm 
in  behalf  of  the  firm  creditors/  or  his  assignee. 

§  79.  Suits  to  inyalidate  Hens. 

In  the  absence  of  special  statutory  powers,  and  in  the  absence 
of  a  conveyance  to  him  from  the  mortgagee,  a  receiver  cannot 
maintain  a  suit  to  determine  the  validity  of  liens  of  parties  in,  and 
parties  out  of  possession,  as  against  the  lien  of  a  mortgage  in  the 
foreclosure  of  which  he  is  appointed,  where  neither  the  mortgagee 
nor  mortgagor  is  a  party.  If  complainant  claims  the  legal  title 
to  real  estate  he  cannot,  in  a  court  of  equity,  sustain  an  action 
against  persons  in  possession  claiming  adversely;"  nor  can  he 


mack,  17  Ohio  St.  8fi;  Fammoarth  v. 
Wood,  91  N.  Y.  308.  Cf.  Chemical 
Nat.  Bank  v.  CWtwW,  182  N.  Y.  260; 
Story  V.  Farman,  25  N.  Y.  214. 

1  WaJUaee  ▼.  MiUigan,  110  Ind.  498. 

The  court  in  Wincock  y.  Turpin,  96 
111.  185»  says:  "It  may  be  a  state  of 
facts  might  exist  which  would  au- 
thorize a  court  of  equity  to  bring  be- 
fore it  all  the  stockholders  and  depos- 
itors and  determine  their  rights  and 
adjust  equities,  marshall  the  fund  and 
distribute  it  pro  rata,  but  no  such 
case  is  made  by  this  bill;  and  until 
such  a  case  shall  be  made  we  must 
leave  the  depositors  to  pursue  their 
remedies  under  the  law.  We  have 
held  in  a  number  of  cases  that  as  the 
right  is  given  by  statute  the  remedy  is 
at  law.  Culwr  v.  7%ird  Nat,  Bank, 
64  111.  528;  C<yrmth  v.  Culver,  69  HI. 
502;  Tibbalh  y.  IMy,  87  111.  142; 
Arem  v.  Weir,  89  111.  25;  McCarthys. 
LatoMhe,  89  111.  270;  FuUer  v.  Ledden, 
87  in.  310. 

The  authorities  upon  this  subject  in 
other  jurisdictions  are  not  uniform. 
If  the  liability  was  joint  then  equity 
would  be  the  proper  forum,  as  was 
held  in  Eamei  v.  Dans,  102  111.  850. 
Where  the  liability  creates  a  common 
fund  for  the  benefit  of  all  creditors 
entitled  to  share  in  it,  and  the  secur- 


ing of  a  ratable  distribution  of  it 
among  all  such  creditors,  it  is  a  proper 
case  for  equitable  jurisdiction.  Mer- 
chants Bank  y.  Stevenson,  6  Allen, 
401;  Crease  y.  Babeoek,  10  Met  682^ 
Briggs  y.  Psnniman,  8  CJow.  887;  ffor- 
nor  y.  Eenning,  98  U.  8.  228.  28  L. 
ed.  879. 

Low  V.  Buchanan,  94  111.  81;  Har- 
per y.  Union  ^fg.  Co,  100  111.  225. 
And  equitable  jurisdiction  may  also 
be  maintained  on  the  ground  of  avoid- 
ing a  multiplicity  of  suits. 

Some  courts  have  given  creditors  in 
case  of  a  personal  statutory  liability  of 
stockholders  a  concurrent  remedy  by 
suit  at  law  or  suit  in  equity  for  the 
enforcement  of  the  liability.  BaJik  of 
Foughkeepsie  v.  Ibbotson,  24  Wend. 
478;  Van  Hook  v.  WhiOoek,  8  Paige, 
409;  Norris  y.  Johnson,  84  Md.  485; 
Perry  y.  Turner,  55  Mo.  418;  Adkin  y. 
Thornton,  19  Ga.  825;  Bobinson  y^ 
National  Bank,  95  N.  Y.  637. 

^Harland  v.  Bankers*  A  M,  Teteg, 
Co,  82  Fed.  Rep.  805;  Frost  y.  SpiUey,, 
121  U.  8.  556,  80  L.  ed.  1012;  Alexan- 
der v.  Pen4lcton,  12  U.  8.  8  Cranch^ 
462,  8  L.  ed.  624;  PdrsoU  v.  EUioU,  31 
U.  8.  6  Pet.  95,  8  L.  ed.  882;  Orton  y. 
Smith,  59  U.  8.  18  How.  263,  15  L. 
ed.  898;  Crews  y.  Bureham,  66  IT.  8.  1 
Black,  852,  17  L.  ed.  91;  Ward  v^ 
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maintain  a  bill  for  an  accounting  for  damages  suffered  by  the 
mortgagor,  growing  out  of  a  breach  of  contract  made  with  him, 
where  it  is  claimed  that  the  mortgage  covered  the  property  em- 
braced iu  euch  contract.*  But  a  receiver  appointed  under  the 
provisions  of  the  New  York  Code  of  Civil  Procedure  was  ordered 
to  commence  a  proceeding  to  determine  what  bonds  issued  by  the 
company  were  secured  by  the  mortgage,  and  what  bonds,  if  any, 
w^ere  to  be  excluded  from  participation  in  the  proceeds,  and  also 
to  determine  the  ownei-ship  of  such  bonds,  and  the  validity  of 
others,  it  was  held  that  the  receiver's  action  was  sustainable  as  a 
proceeding  in  equity.'  Where  the  receiver  desires  to  test  the 
validity  of  a  levy  upon  the  receivership  property,  his  proper 
course  is  to  bring  an  independent  action  to  set  aside  the  levy,  and 
not  by  motion  for  a  rule  on  the  sheriff  to  show  cause.  The  rear 
son  of  this  rule  is  based  upon  the  fact  that  neither  the  receiver, 
the  creditor,  nor  the  sheriff,  was  a  party  to  the  proceeding  in 
which  the  receiver  was  appointed.* 

§  80.  Suit  on  debtor's  bond^  replevin^  distraint^  etc. 

The  receiver  of  an  insolvent  debtor  has  no  right  of  action  on  an 
official  bond  of  the  debtor  and  his  sureties,  the  general  rule  being, 
as  we  have  seen,  that  a  receiver  has  no  right  of  action  other  than 
is  vested  in  the  debtor  himself,  except  whei*e  he  sues  as  the  rep- 
resentative of  creditors.*  Nor  has  he  a  right  to  maintain  a  suit  in 
replevin  for  personal  property  mortgaged  by  the  judgment 
debtor,  and  reduced  to  possession  by  the  mortgagee  before  the 
commencement  of  the  proceedings  in  which  the  receiver  is  ap- 
pointed.* His  right  to  distrain  has  been  recognized,  and  he  may 
appoint  a  bailiff  for  that  purpose,*  but  he  connot  distrain  and  at- 
tach at  the  same  time.^ 

An  action  cannot  be  sustained  by  a  receiver  against  an  assignee 


Chamberlain,  87  U.  8.  2  Black,  480, 17 
L.  ed.  319;  Untied  States  y.  Wilson, 
118  U.  8.  86.  30  L.  ed.  110;  FusseU  v. 
Oregg,  113  U.  S.  550.  38  L.  ed.  993. 

^Edrland  v.  Bankers'  db  M,  Teleg. 
Co.  32  Fed.  Rep.  805. 

^UuhbeU  V.  Syracuse  Iron  Works,  42 
UuD.  182. 

^Andrews  v.  Baschen,  67  Wis.  418. 


Ad  d  see  Oelpeke  v.  Milwaukee  db  B. 
B.  Co.  11  Wis.  464. 

*State,  Sliepard,  v.  SuUimn,  120 
Ind.  197;  Coffln  v.  liansdeU,  110  Ind. 
417;  WaUace  y.  MiUigan,  110  Ind.  49a 

^CampbeU  ▼.  Fish,  8  Daly,  162. 

^BircJi  y.  Oldis,  Sauss.  &  8.  146. 

"^Eyre  y.  Byre,  1  Hog.  252. 
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of  the  judgment  debtor  under  an  assignment  for  the  benefit  of 
creditors  to  recover  damages  resulting  to  the  judgment  debtor 
from' failure  of  the  assignee  to  properly  discharge  his  duty  as 
such  assignee.' 

§  81.  Defenses  to  actions  brought  by  recelyers  —  set-off. 

The  general  rule,  in  all  actions  brought  by  a  receiver  is  that 
the  defendant  may  interpose  such  defenses  as  might  have  been 
available  to  him  had  suit  been  instituted  by  the  person  or  corpo- 
ration for  whose  estate  the  receiver  is  appointed."  Thus  in  an 
action  by  the  receiver  the  defendant  may  interpose  a  counter- 
claim or  set-off,*  provided  the  right  of  set-off  accrued  before  the 
receiver's  appointment,*  and  the  respective  rights  of  action  are  of 
the  same  nature,*  and  the  receiver  sues  as  the  representative  of 
the  debtor  and  not  creditors,*  and  where  the  claim  of  defendant  is 
free  from  fraud,*  and  if  the  demands  are  liquidated.*    The  debts 


iZa  FoUeit  v.  Akin,  86  Ind.  1. 

*Ooz  v.  VoOcert,  86  Mo.  505;  GoU  v. 
Brown,  12  Gray,  288;  Brooica  v.  Big- 
eUm,  142  Mass.  6;  MoUe  y.  Chapman, 

24  Qa.  249;  LiUhfiMBanh  v.  Ptck,  29 
Ck>nD.  884;  Clarke  v.  Haiokint,  5  R.  I. 
1819;  Van  Wagoner  v.  Fatenon  Qoi- 
Ught  Go,  28  N.  J.  L.  288;  Cha»^  v. 
Petroleum  Batik,  66  Pa.  169;  Eyds  ▼. 
Lynde,  4  N.  Y.  887;  Thomae  ▼.  Whal- 
Ion,  81  Barb.  172;  WiUiame  v.  Babeock, 

25  Barb.  109;  Devendorf  v.  BeardOey, 
28  Barb.  656;  Berry  v.  BreU,  6  Bosw. 
627;  Clark  y.  Brockway,  8  Keyes,  18. 

*Arm»trong  v.  Warner,  49  Ohio  St. 
876.  17  L.  R.  A.  466;  HadeY,  MeVay, 
81  Ohio  St.  281;  lAndsay  y.  Jaekton, 
2  Paige,  581:  Com.  y.  8hoe  db  L. 
Jkalert^  F,  Ine.  Co.  112  Mass.  181; 
Seott  y.  Armstrong,  146  U.  S.  499,  86 
L.  ed.  1059;  HoUbrook  v.  American  F. 
Ini,  Co,  6  Paige,  220;  Colt  y.  Brown, 
12  Gray,  288;  Be  Van  Allen,  87  Barb. 
225;  8taU  Bank  y.  Bank  of  New 
Brumwick,  8  N.  J.  Eq.  266;  Be  Middle 
District  Batik,  1  Paige.  585;  Cook  y. 
Cole,  55  Iowa,  70;  Berry  y.  Brett,  6 
Bosw,  627;  Davi%  y.  Stover,  58  N.  Y. 
478;  Com,  y.  Phanix  Bank,  11  Met 


129;  Seamm^m  y.  KimbaU,  92  U.  S. 
862.  28  L.  ed.  488. 

As  to  the  rule  in  mutual  insurance 
companies  see  Lawrence  y.  Nelwn,  21 
N.  Y.  158;  HiUier  v.  Allegheny  County 
Mut,  Ins,  Cb.  8  Pa.  470.  But  %^  Berry 
y.  BreU,  6  Boew.  627;  VanaUa  y.  New 
Jersey  Mut.  L,  Ins,  Co.  81  N.  J.  Eq. 
15.  And  sayings  banks  see  Osbom  y. 
Byrne,  48  Ck)nn.  155;  Stockton  y.  Me- 
chanieti'  di  L,  Sat>,  Bank,  82  N.  J.  Eq. 
168. 

*  Smith  y.  Moslfy,  9  Heisk.  501; 
Lanier  y.  Oayoso  Sav.  Inst,  9  Heisk. 
506;  United  States  Trust  Co,  y.  Harris, 
2  Bosw.  75;  Cook'v,  Cole,  55  Iowa,  70; 
Smith  y.  Felton,  48  N.  Y.  419;  Bradley 
y.  Angel,  8  N.  Y.  475;  Smith  y.  Fox^ 
48  N.  Y.  674;  Newcomb  y.  Almy,  96 
N.  Y.  808;  Van  Dyek  y.  McQuade,  85 
TS^.Y.^l^'Jordan  y.i6%ar2adl;.84Pa.866. 

^WilUams  v.  Traphagen,  88  N.  J. 
Eq.  57;  Singerly  y.  Fox,  75  Pa.  112. 

*  Osgood  y.  Ogden,  4  Keyes,  70; 
Clark  y.  Brockway,  8  Keyes,  18;  Os- 
good y.  Maguire,  61  N.  Y.  524. 

Willet  y.  Phmip$,  18  N.  Y.  114. 
Wlyphani  y.  St.  Louia  Ore  d  S.  Co. 
89  Fed.  Rep.  808. 
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must,  however,  be  due  to  and  from  the  same  persons,  at  least 
eqaitablj/ 

The  defendant  in  an  action  by  a  receiver  is  entitled  to  a  set-oflE 
of  any  debts  due  to  him  by  the  insolvent,  at  the  time  of  the  stop- 
ping payment  by  the  insolvent,  and  the  appointment  of  a  receiver 
as  a  rule  does  not  change  the  relationship  of  the  parties.*  Th& 
receiver  will  not  be  permitted  to  allow  as  a  partial  accord  and 
satisfaction  an  uncompleted  agreement  of  an  insolvent  made  prior 
to  his  suspension,'  and  the  receiver  has  no  right  to  set  up  as  a  de- 
fense to  the  claim  of  a  judgment  creditor,  matters  which  might 
have  been  pleadable  in  behalf  of  the  corporation  against  the  re- 
covery of  a  judgment.*  In  a  suit  brought  by  a  receiver  it  is  no 
defense  that  he  has  not  filed  a  bond,  where  the  decree  of  appoint- 
ment does  not  make  the  giving  of  such  bond  a  condition  to  his 
appointment,*  uor  can  the  validity  of  the  appointment  of  the^  re- 
ceiver be  questioned.*  The  sufficiency  of  the  allegations  in  regard 
to  the  time  and  place,  and  court  in  which  the  receiver  was  ap- 
pointed cannot  be  raised  on  a  motion  in  arrest  of  judgment.^ 


^Be  Van  Allen,  87  Barb.  225;  JVeto- 
eamb  v.  Almy,  9G  N.  Y.  806;  Dais  y. 
Cooke,  4  Johns.  Gh.  11;  Barber  v. 
Spencer,  11  Paige,  517;  MoUan  v. 
Qriffitk,  8  Paige,  402. 

*Id  Re  MiddU  Distria  Bank,  1  Paige, 
585,  it  was  held  the  debt  may  fall  due 
after  the  act  of  insolvency  and  be  a 
proper  matter  of  set-off.  See  also  Van 
Wagoner  v.  Fatereon  OaeUght  Go.  28 
N.  J.  L.  288.  The  general  rule  is 
that  in  a  suit  by  the  receiver  the  de- 
fendant has  a  right  to  all  defences,  or 


set-offs  existing  between  the  original 
parties.    Cox  v.  Volkert,  86  Mo.  505. 

*Clarke  v.  Hawkins,  5  R.  I.  219. 

*8tate  V.  Clinton  db  R  H.  B,  Co,  21 
La.  Ann.  156;  it  is  ree  Judicata  as  to 
him. 

•  Wilson  V.  Welch,  157  Mass.  77. 

•Corner  v.  Bray,  88  Ala.  217. 

^Oriesel  y.Schmal,  55  Ind.  475;  SpaJir 
V.  Nicklaus,  54  Ind.  221;  Toledo,  W.  db 
W,  B.  Co.  V.  MiUigari,  52  Ind.  505; 
Harris  v.  Bi^om^s,  53  Ind.  216. 
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receiver. 
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§  82.  Generally. 

As  we  have  already  seen,  the  court  appointing  a  receiver  will 
not  permit  him  to  sue  or  engage  in  litigation  nnless  authorized  so 
to  do  by  the  court  to  which  he  owes  his  appointment,  and  not 
then  nnless  his  right  appears  clear,  and  favorable  results  are  most 
probable,  or  the  statute  expressly  empowers  him  to  sue.  The 
purpose  of  this  rule  is  to  secure  an  economical  administration  of 
tlie  estate,  a  speedy  winding  up  of  the  litigation,  and  a  fair  and 
equitable  adjustment  of  the  rights  of  all  parties  in  interest. 
Where  all  conflicting  interests  can  be  drawn  to  the  samo  jurisdic- 
tion, a  much  more  comprehensive  and  intelligent  adjudication  can 
be  had  and  entire  justice  to  all  parties  can  be  secured  thereby. 
Much  stronger  reasons  exist  in  regard  to  suits  against  a  receiver, 
or  the  property  in  his  charge,  or  any  interference  with  or  molesta- 
tion of  his  administration  of  the  estate,  as  to  the  control  which 
the  court  will  exercise  over  litigation  affecting  the  receivership 
property.  Courts  are  jealous,  and  rightfully  so,  in  regard  to 
their  possession  through  the  receiver,  of  the  funds  or  property 
which  they  are  called  upon  to  administer  and  distribute,  or  adju- 
dicate and  determine  the  rights  of  parties  thereto.     It  would  not 
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be  conducive  to  justice  or  good  government,  or  in  harmony  with 
the  fundamental  principles  of  equity  jurisprudence  if  the  posses- 
sion of  a  court  of  competent  jurisdiction  could  be  han*assed  and 
interfered  with  at  the  whim  or  will  of  litigants,  in  their  unseemly 
scrambles  for  advantage. 

§  83.  Order  of  court  necessary. 

Unless  expressly  authorized  by  statute  a  suit  cannot  be  brought 
against  a  receiver  without  the  permission  of  the  court  which  ap- 
pointed him.'     The  court  in  granting  leave  to  sue  must  be  satis- 


^Maran  ▼.  Sturges,  154  U.  S.  275. 88 
L.  ed.  987;  3i  Swan,  150  U.  S.  648,  87 
L.  ed.  1209;  Porter  v.  Sabin,  149  U. 
S.  478,  87  L.  ed.  815;  Bx  parts  Tyler, 
149  U.  8.  181,  87  L.  ed.  694;  Texae  db 
P.  R.  (Jo,  y.  Cox,  146  U.  S.  598,  86  L. 
ed.  829;  Beynokb  v.  Stockton,  140  U. 
S.  254, 85  L.  ed.  464;  Union  Nat,  Bank 
▼.  Bank  of  Kanaae  City,  186  U.  S.  286, 
84  L.  ed.  846;  Thampeon  v.  Phentxlns. 
Co.  186  U.  S.  297.  84  L.  ed.  418;  5a- 
vannah  v.  Jesup,  106  U.  S.  565,  27  L. 
ed.  276;  Barton  ▼.  Barbour,  104  U.  S. 
128,  26  L.  ed.  672-^  Southern  Exp.  Co. 
V.  Weetem  iVl  C.  B.  Co.  99  U.  8.  191, 
25  L.  ed.  819;  Dams  v.  Gray,  83  U.  8. 
16  Wan.  208,  21  L.  ed.  447;  WiewaU 
v.  Sampson,  55  U.  8.  14  Wall.  52,  14 
L.  ed.  822;  Awry  v.  Boston  Safe  De- 
j)osit  d  T.  Co.  72  Fed.  Rep.  700;  Wer- 
ner V.  Murphy,  60  Fed.  Rep.  772;  Cen- 
tral Trust  Co.  V.  Bast  Tennessee,  F.  dk 
0.  B.  Co.  59  Fed.  Rep.  528,  528;  The 
8L  NichoUs,  49  Fed.  Rep.  676;  Mis- 
souri P.  B.  Go.  V.  Texas  P.  B.  Co.  41 
Fed.  Rep.  811;  Olyphant  y.  St.  Louis, 
Ore.  df  S.Co.28  Fed.  Rep.  729;  Pair 
mer  v.  SerifMn,  21  Fed.  Rep.  854;  Ken- 
nedy y.  Indianapolis  C.  db  L.  B.  Co.  8 
Fed.  Rep.  99;  Jordan  y.  WeUs,  8 
Woods,  527;  Young  y.  Montgomery  A 
E.  B.  Co.  2  Woods,  619;  TlwmpsonY. 
Seott,  4  IMU.  508;  Barton  y.  Barbour, 
S  McArth.  219;  Farmers'  Loan  d  T. 
<h.  y.  Central  B.  Co.  2  McCrarj.  181; 
Andrews  y.  BmiUh,  19  Blatchf.  108; 


Perego  y.  Bonesteel,  5  Biss.  69;  Biake 
y.  Alabama  dCBCo.^  Nat.  Bankr. 
Reg.  882;  Talladega  Mercantile  Co.  y. 
Jenifer  Iron  Co.  102  Ala.  259;  Ex  parte 
Printup,  87  Ala.  148;  CarUn  y.  Jonef, 
65  Ala.  624:  Padfie  B.  Co.  y.  Wade,  91 
Gal.  449,  18  L.  R.  A.  754;  Phelan  y. 
Oanebin,  5  Colo.  14;  DeOraffenried  y. 
Brunawiek  d  A.  B.  Co.  57  Qa.  22; 
Henderson  y.  Walker,  55  Ga.  481;  Mar- 
tin  y.  Atchison,  2  Idaho,  590;  Mulca- 
hey  y.  Strauss,  151  111.  70;  Smith  y. 
United  States  Exp.  Co.  185  lU.  279; 
Wyatt  y.  Ohio  d  M.  B.  Co.  10  111.  App. 
289;  Andrews  y.  Stanton,  18  111.  App. 
168;  Wayne  Pike  Co.  y.  State,  184  Ind. 
672;  Davis  y.  Ladoga  Creamery  Co. 
128  Ind.  222;  Elkhart  Car  Works  Co. 
y.  Ellis,  118  Ind.  215;  Keen  y.  Breek- 
enridge,  96  Ind.  69;  FortWayne,  M.  d 
C.  B.  Co.  y.  MelleU,  92  Ind.  588;  Mori- 
arty  y.  Kent,  71  Ind.  601 ;  Carver  y. 
Kent,  70  Ind.  428;  Herron  y.  Vance, 
17  Ind.  505;  Allen  y.  Central  B.  Co. 
42  Iowa,  688;  Conwell  y.  Lowrance,  46 
Kan.  88;  Meredith  Village  Sav.  Bank 
y.  Simpson,  22  Kan.  414;  St.  Joseph  d 
n.  C.  B.  Co.  y.  Smith,  19  Kan.  225; 
Spalding  y.  Com.  88  Ky.  188;  Haeel- 
rigg  y.  Bronaugh,  78  Ky.  62;  Porter  y. 
Kingman,  126  Mass.  141;  Day  y.  Pos- 
tal TeUg.  Co.  66  Md.  869;  CitiMns 
Sav.  BankY.  Person,  98  Mich.  178; 
Kenney  y.  Banney,  96  Mich.  617;  Peo- 
ple, Tremper,  y.  Brooks,  40  Mich.  388; 
Harding    y.   NettUton,  86  Mo.  658; 
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Heath  y.  JMiitouri,  K.  O.  A  T,  B,  Co, 
88  Mo.  617;  Paly»  v.  Jeu)6U,  83  N.  J. 
Eq.  802;  lAtOe  v.  Thuenberry,  46  N. 
J.  L.  614;  220  Christian  Jenun  Go.  128 
N.  Y.  550;  WaUing  v.  JfiBw,  108  N. 
Y.  177;  /2tvtfr»  y.  Whseler,  48  N.  Y. 
604;  Chautatique  County  Bank  y.  Bis- 
ley,  10  N.  Y.  869;  James  y.  //mtim  Cif- 
ment  Co.  8  N.  Y.  8.  R  400;  i20ae{  y. 
Brayton,  72  Hun,  688;  Preston  y. 
Loughran,  58  Hun,  210;  12^  Zocw,  50 
Hun,  67;  Biggs  y.  Whitney,  15  Abb. 
Pr.  888;  raj/^tTr  y.  Baidmn,  14  Abb. 
Pr.  166;  ift^^  y.  Loa,  64  Barb.  454; 
MerriU  y.  Jtfifm^^,  16  Wend.  405;  De- 
Oroot  y.  Jay,  80  Barb.  488;  Be  MerriU, 
5  Paige,  129;  Noe  y.  Qibaon,  7  Paige, 
518;  ParifcCT-  y.  Brovming,  8  Paige,  888; 
dinner  y.  MaxtoeU,  68  N.  0.  400;  0^ 
y.  !7\MA;9r,  85  Ohio  St.  584;  Bobinson 
y.  Atlantic  d  Q.  W.  B.  Co.  66  Pa.  160; 
Wray  y.  ffazlett,  6  Phila.  155;  Chetfee 
y.  Qutdrifdb  C^?.  18  R.  I.  442;  Payne 
y.  Baxter,  2  Tenn.  Ch.  517;  Ellis  y. 
F«r7wm  M  L.  dW.  Co.  86  Tex.  115; 
Be  MerriU,  54  Vt.  200;  Beed  y.  ^t^tt, 
84  Va.  281;  Melendy  y.  Barbour,  78 
Va.  544,  2>aoM  y.  Snead,  88  Gratt.  705; 
Brown  y.  ^neA,  1  Wash.  500;  Garden 
City  Bkg.  ds  T.  Co.  y.  QeOfuss,  86  Wis. 
622;  LUUtjohny.  Turner,  78  Wis.  124; 
Jones  y.  .^rcnoM,  82  W.  Va.  444;  Bus- 
sell  y.  East  Anglian  B  Co.  ^  Macn.  <& 
O.  104;  ^  j>arto  Cochrane,  L.  R.  20 
Eq.  282;  Searle  y.  (7%^t<;,  L.  R.  25  Ch. 
Diy.  728;  Lane  y.  Capsey[lS9l]  8  Ch. 
411;  Ef>elyn  y.  2>i^w,  8  Hare,  472; 
Ward  y.  /Smj^/T,  6  Hare,  812;  ParrY. 
BeU,  9  Ir.  Eq.  55;  Be  Persee,  8  Ir.  Eq. 
Ill;  Tink  y.  Bundle,  10  Beay.  818; 
Bu>aby  y.  Dickon,  5  Sim.  629;  ^n^^^  y. 
.fii^t^,  9  Ves.  Jr.  885;  Bandfleld  y. 
Bandfield,  8  DeO.  F.  &  J.  776. 

The  rule  of  not  allowing  suits  against 
receiyers  without  leaye  applies  to 
United  States  courts,  and  will  be  main- 
tained in  those  courts  where  the  re- 
oeiyer  has  been  appointed  in  a  state 
court,  eyen  though  the  state  court  has 


refused  to  permit  the  receiyer  to  sue- 
or  be  made  a  defendant.  Porter  y. 
SMn,  149  U.  8.  478,  87  L.  ed.  815. 
And  the  rule  applies  to  an  action  for 
personal  injuries  reoeiyed  on  a  rail- 
road in  the  hands  of  a  receiyer;  the- 
recoyery  of  a  money  demand,  dam- 
ages, or  for  the  recoyery  of  the  prop- 
erty in  the  receiyer's  possession.  Bar- 
ton y.  Barbour,  104  U.  S.  126,  26  L. 
ed.  672.  And  where  the  action  is  on 
a  money  demand,  the  complaint  must 
allege  leave  of  court  obtained.  Keerk 
y.  Breckenridge,  96  Ind.  69.  It  also- 
applies  to  an  action  in  tort  where  the 
permission  is  asked  to  pursue  redress- 
in  an  action  at  law.  Polys  y.  Jewett, 
82  N.  J.  Eq.  802.  This  is  based  on 
the  ground  that  a  chancery  court  wilV 
not  try  questions  of  tort. 

Where  a  receiyer  appointed  bythe- 
supreme  court  dies,  a  purchaser  from, 
one  of  the  litigants  pending  the  litiga- 
tion will  not  be  allowed  to  interfere 
with  the  possession  of  a  new  receiyer 
by  an  independent  suit,  without  leaye- 
of  court  first  had  and  obtained  by  per- 
mission pro  interesse  sua. 

Brien  y.  Paul,  8  Tenn.  Ch.  857. 

Any  title  such  purchaser  might  ao-^ 
quire  at  a  tax  sale  of  the  property 
would  inure  to  the  successful  liti* 
gant. 

Brien  y.  Paul,  supra. 

The  rule  that  leaye  should  be- 
granted  by  the  court  'appointing  a 
receiyer,  before  bringing  suit  against 
him,  is  sufficiently  complied  with, 
where  such  leaye  is  granted  by  the- 
Judge  in  yacation  and  the  suit  is  after- 
wards  tried  by  him  in  term  time 
Wade  y.  Bingo,  62  Mo.  App.  414 

A  seryice  of  summons  on  a  receiyer 
will  be  set  aside  where  the  plaintilT 
has  not  obtained  permission  of  the^ 
court  to  maintain  the  action.  Mala^ 
ney  y.  Atkins  1  Lack.  L.  News,  252. 

Permission  of  the  court  appointing- 
a  receiyer  must   be  obtained  before: 
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fied  that  there  is  a  prima  facie  case  established  against  the  re- 
ceiver,' and  the  petition  can  only  be  entertained  by  the  court  of 
equity  making  the  appointment,"  but  where  the  court  has  once 
granted  permission  to  sue  it  is  a  breach  of  judicial  discretion  to- 
revoke  such  an  order  when  costs  have  accrued  in  pursuance  of 
such  order  by  the  person  to  whom  permission  is  given.*  Wher& 
tlie  leave  of  court  is  asked  permission  will  not  be  denied  unless- 
the  claim  is  manifestly  unfounded  and  vexatious.*  It  is  the  duty 
of  the  court  to  enquire  into  the  facts  before  action  is  taken  on 
the  petition  for  leave.*  The  claimant  must  present  his  claim  ia 
the  nature  of  a  formal  bill  or  petition  containing  appropriate  alle- 
gations so  that  issues  may  be  formed  thereon.*  Leave  to  serve 
the  receiver  of  a  corporation  does  not  determine  that  the  cause  of 
action  is  a  good  one  against  the  receiver,  or  that  the  receiver  ifr 
liable.'  A  motion  for  leave  to  sue  cannot  be  made  in  one  judi- 
cial district  while  a  general  order  made  by  the  court  in  another 
district  restraining  all  interference  with  the  receiver  is  in  force; 
the  general  order  must  first  be  vacated  or  modified;*  nor  will  the 
court  grant  leave  to  sue  its  receiver  out  of  its  jurisdiction.*  Where- 
property  has  passed  into  the  actual  possession  of  the  receiver, 


commeDcing  an  action  against  him. 
Melaney  ▼.  AtkiTis,  4  Pa.  Dist.  R. 
644. 

The  receivers  of  a  railroad  company 
located  Id  another  state  may  be  sued 
in  the  courts  of  New  York  where 
leave  is  granted  by  the  court  appoint- 
ing tbem.  Cktrrey  v.  Spencer,  5  Inters. 
Com.  Rep.  636.  72  N.  Y.  S.  R. 
108. 

^Jnrdan  v.  WMU,  8  Woods,  527;  HUls 
T.  Parker,  111  Mass.  508. 

^Palmer  v.  Scriten,  21  Fed.  Rep. 
854:  Martin  v.  Atchison,  2  Idaho,  590. 

*  CanioeU  v.  Lawranee,  46  Kan. 
88. 

*Pialffs  y.  Jewelt,  82  N.  J.  £q.  802; 
Lane  v.  Oapsey  [1891]  8  Ch.  411; 
Bandfield  y.  Bandfidd,  8  DeG.  F.  & 
J.  766. 

^Lehiigh  Coal  A  Nan.  Co.  y.  Central 
R.  Co.  88  N.  J.  £q.  175. 

*TaUadega  MereantiU  Co.  y.  Jenifer 


Iron  Co.  102  Ala.  259;  Benfro  y.  Ooet- 
ter,  78  Ala.  814;  Cowles  y.  Andrews,  8^ 
Ala.  180. 

In  Be  parte  Printup,  87  Ala.  148^ 
the  court  say:  "When  a  person  not 
a  party  to  a  pending  suit  between 
whom  and  the  complainant  there  ia 
no  privity,  but  who  has  a  claim  or 
lien  on  the  property,  or  is  interested 
in  the  subject-matter  of  the  suit,  de* 
sires  for  his  own  protection  to  present 
his  claim,  to  assert  his  independent 
right,  and  raise  new  issues,  he  must 
do  so  by  formal  bill  containing  appro- 
priate allegations — an  original  bill  in 
the  nature  of  a  cross-bill  or  of  a  sup- 
plemental bill  as  the  case  may  be. 

^Fleieehauer  v.  Dittenhoefer,  17 
Jones  &  S.  811. 

^WiUdneon  v.  North  River  Const.  Co^ 
66  How.  Pr.  428. 

^Central  Trust  Co.  Y.WabasIi,  8t.  L. 
ik  P.  B,  Co.  28  Fed.  Rep.  858. 
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leave  to  sue  is  necessary,  even  though  the  corporation  for  whose 
property  the  receiver  is  appointed  obtained  and  retained  posses- 
sion wrongfully.*  Leave  will  not  be  granted  to  establish  a  lien 
where  the  receiver  has  been  appointed  to  prevent  a  multiplicity 
•of  suits  and  to  determine  all  claims.' 

As  illustrating  the  extreme  jealousy  with  which  the  court  guards 
the  possession  of  the  receiver,  and  protects  him  from  interference 
it  has  been  held  that  where  a  judgment  creditor  obtained  a  judg- 
ment prior  to  the  receiver's  appointment,  and  levied  on  real  estate 
and  sold  it  afterwards  without  leave  of  court  the  deed  issued  on 
such  sale  was  void,  for  the  reason  that  the  land  being  in  the  cus- 
tody of  the  receiver  was  in  gremio  legis  and  no  rights  were  ob- 
•tained  by  the  purchaser,*  though  it  is  proper  to  state,  in  this  con- 
nection, that  the  authorities  upon  the  doctrine  are  not  uniform. 

§  84.    Exceptions  to  the  rule. 

To  the  foregoing  rule  requiring  from  the  court  appointing  the 
receiver  permission  to  sue  the  receiver,  there  are  the  following 
■exceptions :  (a)  By  act  of  Congress  March  3,  1887,  corrected  by 
act  of-  March  13,  1888,  and  known  as  the  "Judiciary  Act,"  it  is 


^Be  ChrUUan  Jermn  Co.  128  N.  T. 

^Rs  fferbst,  68  Hud,  247.  An  orig- 
inal bill  against  a  receiver  by  a  party 
to  the  suit  in  which  the  receiver  is  ap- 
pointed is  unwarranted  and  a  con- 
tempt of  court.  Pa^ne  v.  Baxter,  2 
Tenn.  Ch.  617. 

^Dugger  v.  CoVim,  69  Ala.  824;  to 
the  same  effect  are  WiswaU  v.  Samp- 
*on,  55  U.  S.  14  How.  52,  14  L.  ed. 
322;  Bolnnson  v.  AOantie  d  Q,  W.  B. 
Co,  66  Pa.  160;  Martin  v.  Davis,  21 
Iowa,  535;  Bentley  v.  Shnece,  4  Md. 
Oh.  412.  But  see  Albany  CUy  Bank 
V.  ScherfMrJuym,  0  Paige,  872. 

In  WiwoaU  v.  Sampson,  supra,  the 
court  says:  '*  The  settled  rule  also  ap- 
pears to  be  that  where  the  subject- 
matter  of  the  suit  in  equity  is  real  es- 
tate and  which  is  taken  into  the  pos- 
session of  the  court  pending  the  litiga- 
tion, by  the  appointment  of  a  receiver. 


or  by  sequestration  the  title  is  bound 
from  the  filing  of  the  bill;  and  any 
purchaser  p&ndenie  Ute,  even  if  for  a 
valuable  consideration  comes  in  at  his 
peril,"  citing  OrcfU  v.  (MfiOd,  8 
Swanst.  27S  note;  Bird  Y,  LUttekaUs,  9 
Swanst  290  note;  Anon.  6  Yes.  Jr.  287 
(where  a  cause  was  referred  to  a  mas- 
ter to  determine  whether  the  parties 
would  be  benefited  by  directing  the 
receiver  to  defend  in  an  action  of  eject- 
ment); Angel  v.  Smith,  9  Yes.  Jr.  385. 

Where  permission  is  given  to  sue 
the  receiver  and  after  suit  was  brought 
the  party  to  whom  permission  was 
granted  took  proceedings  to  remove 
the  cause  to  the  United  States  court 
it  was  held  the  court  granting  such 
permission  could  revoke  the  order 
and  dismiss  the  suit.  Meredith  VU- 
lage  Sav,  Bank  v.  Simpson,  22  Kan. 
414. 
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provided  in  section  3  as  follows :  "That  every  receiver  or  mana- 
ger of  any  property  appointed  by  any  court  of  the  United  States 
may  be  sued  in  respect  of  any  act  or  transaction  of  his  in  carrying 
-on  the  business  connected  with  such  property  without  the  previ- 
ous leave  of  the  court  in  which  such  receiver  or  manager  was  ap- 
pointed ;  but  such  suit  shall  be  subject  to  the  general  equity  juris- 
•diction  of  the  court  in  which  such  receiver  or  manager  was  ap- 
pointed, so  far  as  the  same  shall  be  necessary  to  the  ends  of  jus^ 
tice."  ' 

(b)  Where  a  receiver  is  engaged  in  operating  a  railroad  in  an- 
other state  than  the  one  in  which  he  is  appointed,  and  is  thus 
engaged  in  the  business  of  a  common  carrier,  he  is  liable  to  such 
actions  at  law  as  may  be  brought  against  him  therein.  Such  receiv- 
ers cannot  be  awarded  exemptions  from  the  ordinary  common  law 


>  25  Gen.  Stat.  488.  It  has  been  held 
that  the  terms  of  this  statate  are  to  be 
construed  to  extend  to  any  court  of 
•competent  Jurisdiction,  federal  and 
state  courts  alike,  and  are  not  con- 
"fined  to  the  court  appointing  the  re- 
ceiver. Cmtral  Trust  Co,  v.  East 
Tennenee^  V.dk  &.  B.  Co.  59 Fed.  Rep. 
^28;  MeNvUa  v.  Loehridffe,  141  U.  S. 
:327,  85  L.  ed.  796;  Texas  dP.ROo. 
v.  Johnson,  151  U.  S.  81,  88  L.  ed.  81; 
DiUingham  v.  RuneU,  78  Tex.  47,  8 
L.  R.  A.  684.  Garnishment  proceed- 
ings are  not  proceedings  against  a  re- 
-ceiver  for  any  act  of  his  and  are  not 
subject  to  the  provisions  of  said  act. 
<kntrcU  Trust  Co,  Y.Sast  Tennessee,  F. 
4i  0,B,  Co,  supra.  As  to  matters  rela- 
tive to  the  seizure  of  receivership 
property  for  the  nonpayment  of  taxes, 
and  the  proper  course  of  proceedure, 
see  Be  Tylar,  149  U.  S.  164,  87  L. 
ed.  689;  consent  not  necessary  to  re- 
cover personal  injuries  by  a  passenger; 
FuUerUm  v.  Fordyes,  121  Mo.  1;  For- 
4yee  v.  Withers,  1  Tex.  Civ.  App.  540. 

The  general  rule  not  allowing  suit 
against  a  receiver  without  leave  of  the 
court  appointing  him  does  not  apply 
to  suits  under  federal  laws  involving 


questions  as  to  the  validity  of  and 
infringements  of  letters  patent.  Hup- 
JM  V.  AuUmaJton  Piano  Co.  66  Fed. 
Rep.  788. 

A  state  statute  exempting  a  receiver 
from  garnishment  has  no  effect  in  a 
federal  court  outside  the  state.  Cen- 
tral T.  Co.  V.  Chattanooga,  R  d  C.  B. 
Co.  2  Am.  &  Eng.  Corp.  Cas.  No. 
498. 

The  Act  of  Congress  of  Aug.  18, 
1888,  allowing  suits  against  federal 
receivers  without  leave,  has  no  appli- 
cation to  garnishment  of  a  receiver  in 
the  court  of  his  appointment.  Cen- 
tral T.  Co.  V.  Chattanooga  R.  A  C.  B. 
Co.  2  Am.  A  Eng.  Corp.  Cas.  N.  S. 
498. 

A  garnishment  proceeding  against 
a  receiver  is  not  within  Sayles's  (Tex.) 
Civ.  Stat.  art.  1468,  providing  that  a 
receiver  in  possession  of  property  un- 
der order  of  the  court  may  be  sued  in 
his  oflacial  capacity,  and  if  a  Judg- 
ment is  recovered  against  him  it  shall 
be  the  duty  of  the  court  to  order  it 
paid  out  of  funds  in  his  hands  as  re- 
ceiver. Kreisle  v.  Campbell  (Tex.)  88 
S.  W.  852,  denying  writ  of  error  in 
82  S.  W.  581. 
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liabilities  of  common  carriers  more  extensive  tlian  they  are  allowed 
in  the  state  in  which  they  are  appointed  and  in  the  state  in  which 
the  cause  of  action  occurred.* 

(c)  Where  the  court  issuing  a  garnishee  process  is  in  another 
state  than  the  one  in  which  the  receiver  is  appointed,  consent  of 
the  latter  court  has  been  held  not  to  be  necessary.' 

(d)  Where  the  purpose  of  the  suit  is  not  to  disturb  the  re- 
ceiver but  fix  the  amount  of  damages  sustained  by  reason  of  per- 
sonal injuries,  there  being  no  injunction  from  the  chancery  court,, 
and  no  leave  to  prosecute  obtained,  the  judgment  is  held  to  be 
good.* 

(e)  Where  a  creditor  obtains  a  judgment  and  levies  upon  and 
sells  real  estate  of  the  debtor  by  virtue  of  a  lien  acquired  under 
his  judgment,  he  obtains  a  good  title  to  the  real  estate  as  against 
a  purchaser  from  the  receiver  who  receives  his  title  from  the 
debtor  by  virtue  of  a  conveyance  made  by  order  of  court,  subse- 
quent to  the  attaching  of  the  judgment  lien,  though  no  leave  of 
court  is  asked  or  obtained.* 


^  Paige  v.  Smith,  99  Mass.  395;  Fol- 
ger  y.  Columbian  Im.  Go.  99  Mass. 
276;  Blumenihal  v.  Brainard,  88  Yt. 
408.  Where  the  same  person  is  re- 
ceiver of  one  railroad  and  lessee  of  an- 
other, both  being  operated  by  him  to- 
gether, a  suit  may  be  maintained  at 
law  without  leave  for  injuries  result- 
ing from  the  negligence  of  his  servants 
in  operating  the  leased  road.  Lyman 
V.  Central  Vermont  R.  Go,  59  Vt.  167. 
And  such  action  may  be  maintained 
against  the  receiver  where  the  injury 
occurred  at  a  point  where  the  receiver 
was  in  charge.  Lyman  v.  Central 
Vermont  R,  Go.  59  Vt.  167. 

^Pkdan  V.  Qanebin,  5  Colo.  14.  In 
this  case  it  was  held  that  where  leave 
might  be  properly  sought,  a  failure  to 
do  so  was  nothing  more  than  a  con- 
tempt of  the  appointing  court,  and 
was  not  a  bar  to  the  jurisdiction  of  a 
court  of  law,  and  no  defense  to  an 
otherwise  legal  action,  and  is  contrary 
to  the  doctrine  announced  in  WieuxUl 


V.  Sampson,  55  U.  8.  14  How.  52.  14 
L.  ed.  822;  RoHneon  v.  Atlantic  A  G, 
W.  R.  Go.  66  Pa.  160;  and  other  Eng- 
lish and  American  authorities,  but  is 
sustained  in  principle  by  Albany  City 
Bank  v.  Sehermerhorn,  9  Paige,  872. 
See  also  F^ithian  v.  New  York  <£  K 
R.  Go,  81  Pa.  114. 

^Kinney  v.  Oroeker,  18  Wis.  74; 
Allen  V.  Central  R.  Go.  42  Iowa,  688. 
See  also  Paige  v.  Smith,  99  Mass.  895; 
mu  V.  Parker,  111  Mass.  508;  Gamp 
V.  Barney,  4  Hun,  878;  CTtatUauque 
County  Bank  v.  Risley,  19  N.  Y.  876; 
Contra,  WimoaU  v.  Sampson,  55  U.  8. 
14  How.  52,  14  L.  ed.  822. 

*Chautauque  County  Bank  y.  Risley^ 
19  N.  Y.  869;  the  principle  upon  which 
this  decision  is  based  in  that  the  ob- 
taining of  leave  of  the  chancery  court 
appointing  a  receiver  is  not  a  juris- 
dictional fact  affecting  the  legality  of 
the  sale,  or  the  validity  of  the  title 
thereunder,  though,  perhaps,  subject- 
ing the  person  to  punishment  for  con- 
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(f)  Where  the  receiver  has  sold  property  that  does  not  belong 
to  or  is  not  a  part  of  the  receivership  property  he  may  be  sued  by 
the  owner  in  an  action  of  trover  without  obtaining  an  order  for 
leave  to  sue/ 

(g)  Where  a  receiver  has  joined  issue  without  objection  it  is  too 
late  to  urge  that  leave  to  sue  was  not  obtained.' 

Although  the  general  rule  is  that  a  party  must  apply  to  the 
<50urt  for  leave  before  he  sues  a  receiver,  yet  an  action  brought 
iigainst  a  receiver  without  leave  is  regular  until  the  court  inter- 
feres, and  a  judgment  therein  is  valid.* 


tempt,  but  see  contra  WmoaU  y.  Samp- 
w>n,  55  U.  S.  14  How.  52,  14  L.  ed. 
322. 

^Kennejf  v.  Banney,  96  Mich.  617; 
In  this  case  Hooker,  Ch.  J.,  says: 
"We  understand  it  to  be  the  settled 
law,  that  when  one  by  a  trespass  takes 
the  property  of  another  and  sells  it  he 
is  liable  for  the  conversion,  and  that 
no  demand  is  necessary,  and  the  ques- 
tion of  good  or  bad  faith  is  not  neces- 
sarily involved.  This  doctrine  is  ap- 
plied soldy  in  cases  against  sheriffs 
tu)d  constables  where  property  is  un- 
lawfully seized  and  sold  upon  execu- 
tion. The  defendant  wrongfully  took 
property  of  the  plaintiff  and  sold  it. 
Ik  is  no  defense  to  say,  'I  supposed  I 
had  authority  to  do  so.'  fie  should 
have  seen  to  It  that  he  sold  no  prop- 
•erty  except  that  mortgaged." 

In  the  case  of  HiUs  v.  Parker,  111 
Mass.  508,  the  court  say:  * 'The  decree 
•of  a  court  of  chancery  appointing  a 
receiver  entitled  him  to  its  protection 
-only  in  the  possession  of  property 
which  he  is  authorized  or  directed  by 
the  decree  to  take  possession  of. 
When  he  assumes  to  take  or  hold 
possession  of  property  not  embraced 
in  the  decree  appointing  him  and  to 
which  the  debtor  never  had  any  title, 
he  is  not  acting  as  the  officer  orrepre- 
-sentative  of  the  court  of  chancery, 
Irat  is  a  mere  trespasser,  and  the  right- 


ful owner  of  the  property  may  sue 
him  in  any  appropriate  form  of  ac- 
tion for  damage  or  to  recover  posses- 
sion of  the  property  illegally  taken  or 
detained."  Citing  Parker  v.  Bravm^ 
ing,  8  Paige.  888;  Paiffe  v.  Smithy  99 
Mass.  895;  Leighion  v.  Hoflrwood,  111 
Mass.  67;  In  Be  Young,  7  Fed.  Rep. 
865,  Ourran  v.  Oraig,  22  Fed.  Rep. 
101;  but  see  Barton  v.  Barbour,  104 
U.  8.  126,  26  L.  ed.  672. 

^Elkhart  Car  Works  v.  Bllis,  118 
Ind.  215;  Jay*s  Case,  6  Abb.  Fr.  298; 
HubbeU  v.  Dana,  9  How.  Pr.  424;  i29 
Young,  7  Fed.  Rep.  855;  Naumburg 
T.  Hyatt,  24  Fed.  Rep.  898. 

*IIackley  v.  Draper,  4  Thomp.  &  G. 
614,  affirmed  in  60  N.  T.  88.  It  has 
been  held,  however,  that  leave  to  sue 
is  a  jurisdictional  requisite  which  can- 
not be  waived  by  the  receiver,  and 
under  the  Washington  Code  can  be 
raised  at  any  time.  Brown  v.  Baueh, 
6  Wash.  500;  Barton  v.  Barbour,  104 
U.  S.  126,  26  L.  ed.  672;  Eeen  v. 
Breckenridge,  96  Ind.  69;  Martin  t. 
Atchison,  2  Idaho,  590,  and  Thompson 
V.  Scott,  4  Dill.  508.  The  contrary 
doctrine  is  held  in  St,  Joseph  d  D.  O, 
B.  Co.  V.  Smiih,  19  Kan.  225;  in  that 
case  it  was  conceded  that  the  court 
appointing  a  receiver  might  draw  to 
itself  all  controversies  to  which  the 
receiver  is  a  party,  or  which  affect 
the  property  under  his  control,  yet  It 


190 


RECEIVERSHIPS. 


§  85.  In  what  court  receiver  may  be  sued. 

Wliere  it  is  claimed  that  the  plaintiff  has  equitable  riojhts  which 
are  superior  to  the  rights  of  the  receiver  derived  under  the  order 
of  court,  the  court  in  which  the  receiver  was  appointed  is  the  only 
court  that  can  pass  upon  such  conflicting  rights,  and  it  must  be  in 
the  cause  in  which  the  receiver  was  appointed  and  not  by  an  in- 
dependent suit.*  But  in  a  case  where  disputed  facts  are  involved 
the  court  may,  on  its  own  motion,  or  on  the  proper  application  of 
the  parties  permit  a  suit  at  law  to  be  brought  for  the  purpose  of 
determining  and  settling  the  disputed  facts,  or  direct  the  trial 


does  so  ODly  by  direct  action  upon 
parties  by  way  of  io junction  or  pro- 
ceedings as  for  contempt,  and  the  ap- 
pointment in  no  manner  affects  the 
ordinary  jurisdiction  of  other  tribu- 
nals. And  to  the  same  effect  is  MuU 
eahey  v.  Strauss,  151  111.  70;  Kinney 
V.  Crocker,  18  Wis.  74;  Boxbury  v. 
Central  Vermont  B,  Co.  60  Vt.  121; 
Lyman  v.  Central  Vermont  R,  Co, 
69  Vt.  167,  and  Allen  v.  Central  B. 
Co,  42  Iowa,  688.  In  Blumenthal  v. 
Brainerd,  88  Vt.  402.  the  court  say: 
*'A  court  of  chancery  will  protect  a 
person  acting  under  its  process  on 
authority,  in  the  execution  of  a  decree 
or  decretal  order  against  suits  at  law; 
and:  will  compel  parties  to  apply  to 
that  court  for  relief.  This  protection 
is  accorded  by  that  court  to  its  offi- 
cers only  on  their  own  application 
and  is  granted  by  the  chancellor  in 
the  exercise  of  his  discretion  and  it  is 
to  be  presumed  that  it  would  be 
granted  in  any  necessary  or  proper 
case  for  such  relief."  Whether  the 
court  will  try  all  controversies  in  the 
case  in  which  the  receiver  is  appointed 
or  refer  the  matter  to  another  court  in 
an  independent  proceeding  is  wholly 
a  matter  in  its  discretion.  Kennedy 
V.  Tndianapolis,  C,  dh  L,  B,  Co,  8  Fed. 
Rep.  97;  Melendy  v.  Barbour,  78  Va. 
544.  If  equitable  rights  are  involved 
the  court  will  hear  them  on  petition. 


Porter  y.  Kingman,  126  Mass.  141;. 
Olds  V.  Tucker,  35  Ohio  St.  581.  The 
right  to  appeal  in  such  cases  is  not 
granted  except  for  abuse.  Meehaniea 
Nat,  Bank  y.  Landauer,  65  Wis.  44. 

Every  claim  presented  against  a 
fund  in  the  hands  of  a  receiyer,  if 
contested  before  the  court  appointing 
the  receiver,  becomes,  in  effect,  a  suit 
against  the  receiyer  and  is  ended  by  a 
final  judgment  allowing  or  rejecting 
the  claim ;  and  any  party  in  the  contest 
desiring  to  appeal  may  do  so.  Fhgan 
y.  Boyle  Ice  Mach,  Co,  65  Tex.  324. 
Cf  Cowdrey  v.  Galveeton,  H.  cfe  H,  B, 
Co.  93  U.  S.  852,  28  L.  ed.  950. 

^Porter  v.  Kingman,  126  Mass.  141 ; 
citing  Columbia  Book  Co,  y.  De  Oolyer, 
115  Mass.  67;  AUae  Bank  y.  Ndhant 
Bank,  23  Pick.  480;  Wiewall  y.  Samp- 
eon,  55  U.  8.  14  How.  52,  14  L.  ed. 
322;  Noe  v.  Gibson,  7  Paige,  518;  An- 
drews V.   Stanton,  18  111.  App.  163;. 
Bobinson  y.  Atlantic  &  O,  W,  B,  Co. 
66  Pa.  160;  Bussell  v.  East  Anglian  B. 
Co,  3  Macn.  <&  G.  104;    Mechanic^ 
Nat.  Bank  y.  Landauer,  68  Wis.  44;. 
Pacific  B.   Co.  V.  Wade,  91  Cal.  449, 
18  L.  R.  A.  754;  Be  MernU,  54  Vt. 
200;  Olyphant  y.  St,  Louis,  Ore,  A  S. 
Co,  28  Fed.  Rep.  729;  Central  Trust 
Co.  y.  Wabash,  St.  L.  A  P.  B,  Co.  2^ 
Fed.   Rep.  871;    Olds  y.  Tucker,  35^ 
Ohio  St.  581. 
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of  a  feigned  issue  to  settle  the  facts/  It  has  been  contended  that, 
by  reason  of  the  chancery  court,  in  which  the  receiver  is  ap- 
pointed, drawing  to  itself  all  matters  of  claims  against  the  re- 
ceiver and  compelling  a  trial  of  the  issues  in  that  court,  it  is,  in 
effect,  a  violation  of  the  constitutional  right  of  trial  by  jury,'  but 
inasmuch  as  the  constitutional  right  of  a  trial  by  jury  does  not 
extend  to  cases  of  equity  jurisdiction,  that  question  has  no  valid 
significance.*  Neither  is  the  rule  requiring  consent  altered  by  the 
constitutional  right  to  sue  in  federal  courts  in  certain  cases.* 
The  granting  of  leave  to  sue  in  an  independent  action,  or  refusal, 
rests  in  the  sound  discretion  of  the  court  to  which  application  is 
made,  and  the  appellate  court  will  not  interfere  unless  there  has 
been  a  manifest  abuse  of  the  discretion.* 


^Barton  v.  Barbour,  104  U.  S.  126, 
26  L.  ed.  672;  Wyatt  v.  Ohio  4b  M.  B. 
Oo.  10  IlL  App.  289.  This  was  a  suit 
against  a  railroad  company  over  which 
a  receiver  had  been  appointed.  A 
federal  court  receiver  may  be  sued  in 
a  state  court.  Southern  P.  R.  Co,  v. 
Maddox,  75  Tex.  800;  8t,  Jowph  d  D. 
a  B.  Co.  V.  Smith,  19  Ean.  225. 

^P^ys  V.  JeweU,  82  N.  J.  Eq.  802; 
Kinney  v.  Crocker,  18  Wis.  74;  Alien 
V.  Central  B.  Co.  42  Iowa,  688;  Pacifle 
B,  Co.  V.  Wada,  91  Cal.  449, 18  L.  R. 
A.  754. 

^Barton  v.  Barbour,  104  U.  8.  126, 
26  L.  ed.  672;  Providence  BuJbber  Co.  y. 
Goodyear,  76  U.  S.  9  Wall,  788,  19  L. 
ed.  566;  lUinoie  0.  B.  Co.  v.  TurriU 
rCaiDood  Patenf),  94  U.  S.  695,  24  L. 
ed.  288;  Marsh  v.  Seymour,  97  U.  S. 
848,  24  L.  ed.  968. 

^Beed  V.  AxteU,  84  Va.  281;  Mdendy 
V.  Barbour,  78  Va.  544,  but  see  Rwton 
▼.  Barb(mr,  140  U.  S.  126,  26  L.  ed. 
672;  Ennon  v.  Bauch,  1  Wash.  497, 
where  it  is  held  that  obtaining  leave  is 
a  Jurisdictional  fact. 

*  Mechanics^  Nat.  BankY,  Landauer^ 
88  Wis.  44;  Meeker  v.  Sprague,  5 
Wash.  242.  Though  the  receiver  can- 
not appeal  in  a  suit  against  him  the 


opposite  party  may.  Melendy  v.  Bar- 
bour, 78  Va.  544;  Mechanics'  Nat. 
Bank  v.  Landauer,  68  Wis.  44.  And 
permission  may  be  revoked  by  the 
court  granting  permission.  Meredith 
Village  Sav.  Bank  V.  Simpson,  22 
Ean.  414;  Henderson  v.  Walker,  55  Ga. 
481. 

The  discretion   above  referred  to< 
resting  with  the  court  relates  to  the 
matter  of  granting  leave  to  bring  an 
independent  suit,  or  of  requiring  the- 
applicant  to  intervene,  in  the  original, 
suit   in  which    the   receiver   is  ap- 
pointed,  by  petition .    Davis  v.  Mic/iel- 
bacJier  (WiB.)  31  N.  W.  160;  Melendy 
V.  Barbour,  78  Va.  544;  Central  Trust 
Co.  V.  Wabash,  St.  L.  ik  P.  B.  Co.  28 
Fed.  Rep.  858;  and  if  the  interested 
parties  are  required   to  intervene  it. 
likewise  is  In  the  discretion  of   the 
court  whether  the  issue  shall  be  tried 
by  a  Jury  or  referred  to  a  master. 
Kennedy  v.  Indianapolis,  C.  db  L.  B. 
Co.  8  Fed.  Rep.  97.    It  is  an  excep- 
tional case  under  peculiar  facts  and 
circumstances  where  the  court  will 
permit  a  suit  against  a  receiver  in  an- 
other court      Meredith  Village   Sav. 
Bank  v.  Simpson,  22  Kan.   414;  Be 
Plan,  52  How.   Pr.  468;  Palmer  v.. 
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In  all  cases  where  it  is  necessary  to  make  the  receiver  a  defend- 
ant by  leave  of  court,  the  bill  or  petition  mast  allege  that  it  is 
filed  by  such  leave  of  court.* 

Actions  against  a  receiver  are  in  law  actions  against  the  receiv- 
ership, or  the  funds  in  the  hands  of  the  receiver,  and  his  con- 
tracts, misfeasance,  negligence  and  liability  are  official  and  not 
personal,  and  judgments  against  him  as  receiver  are  payable  only 
from  the  funds  in  his  hands.* 

§  86.    Suits  against  receiver  for  negligence. 

After  leave  of  court  the  receiver  of  an  insolvent  railroad  com- 
pany may  be  sued  for  the  negligence  of  his  employees,  resulting 
in  a  passenger's  death,*  but  he  is  not  a  proper  defendant,  and 
ought  not  to  be  substituted  for  the  railroad  company  in  an  action 
for  a  trespass  committed  by  the  company  before  his  appointment.* 
But  he  may  be  a  defendant  in  an  action  of  tort  growing  out  of 
the  acts  of  the  servants  of  his  predecessor  ;*  not,  however,  for 
injuries  resulting  in  death  caused  by  negligence  of  his  employees, 
where  the  suits  are  exclusively  statutory.*  It  is  otherwise,  however, 
where  the  proceeding  is  based  upon  the  negligence  of  his  agents 
in  operating  a  railroad,  where  the  suit  is  a  common  law  proceed- 


ScHven,  21  Fed.  Rep.  854.  Where 
permission  is  given  to  sue  in  another 
court,  the  judgment  if  rendered 
against  the  receiver  must  be  presented 
as  a  claim  and  the  method  of  payment 
determined  by  the  court  granting 
leave  to  sue  and  in  which  the  receiver 
was  appointed.  Harding  v.  NetUeton, 
66  Mo.  658. 

*  Burk  V.  Muskegon  Maeh,  A  F,  Co, 
98  Mich.  614;  Steel  Brick  Siding  Co. 
V.  Muskegon  Mach.  4b  F.  Co,  98  Mich. 
616. 

*MeNiilta  v.  Locfmdge,  141  U.  8. 
S27,  85  L.  ed.  796.  affirming  187  111. 
270;  Texas  &  P,  R,  Co,  v.  Cox,  145  U. 
8.  698,  86  L.  ed.  829;  The  St,  Nich- 
olas, 49  Fed.  Rep.  671;  Woodruff  v. 
Jewett,  87  Hun,  205. 

*  Little  V.  Dusenberry,  46  N.  J.  L. 
614;  The  St,  Nicholas,  49  Fed.  Rep. 
671. 


^Decker  v.  Gardner,  124  N.  Y.  884. 
11  L.  R.  A.  480,  reversing  88  N.  Y.  8. 
R.  541;  Pringle  v.  Wooltoorth,  90  N.Y. 
502;  Arnold  v.  Suffolk  Bank,  27  Barb. 
424;  Fleischauer  v.  Dittenhotfer,  17 
Jones  &  8.  811;  Metropolitan  Tnut 
Co,  V.  Tonau>anda  8,  db  C,  B,  Co,  108 
N.  Y.  245;  Baht  v.  AttriU,  106  N.  Y. 
428.  But  see  PickersgiU  v.  Myers  d 
L.  F.  Ins.  Co,  99  Pa.  602;  Oofnbs  v. 
SmUh,  78  Mo.  82. 

» McNuUa  V.  Loekridge,  187  111.  270. 
affirming  82  111.  App.  86.  and  affirmed 
in  141  U.  8.  827.  85  L.  ed.  796.  Or  a 
tort  of  the  corporation  before  his  ap- 
pointment. Cotnbs  V.  Smith,  78  Mo. 
82;  Com,  v.  Bunk,  26  Pa.  285. 

•  Houston  d  T:  C.  B,  Co,  v.  Bf^beriM 
(Tex.)  19  8.  W.  512;  Texas  d  P,  B,  Co, 
V.  Collins,  84  Tex.  121;  Tookum  v. 
Selph,  83  Tex.  607;  Turner  v.  Cross, 
88  Tex.  218,  15  L.  R.  A.  262. 
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ing.*  Mandamus  is  not  sustainable  against  a  corporation  and 
receiver  where  the  latter  is  proceeding  in  the  execution  of  his 
trust  under  the  directions  and  orders  of  the  court  appointing 
him/ 

§  87.    When  suits  against  him  may  be  enjoined. 

In  proceedings  for  the  dissolution  of  an  insurance  company 
where  a  receiver  has  been  appointed,  the  court  may  enjoin  an 
action  brought  by  a  policy  holder  against  such  receiver  for  the 
purpose  of  declaring  the  debts  and  obligations  of  the  company 
and  distributing  the  assets,"  and  generally  where  the  result  of  the 


>  LUOe  V.  Dutenberry,  46  N.  J.  L. 
614.  In  this  character  of  case  it  has 
been  held  that  leave  of  court  is  not 
required. 

^BUUe,  Washington  County  Comrs.  v. 
Marietta  A  a  B.  Co.  85  Ohio  St  164; 
MerriU  v.  Lake,  16  Ohio,  405. 

*AUy.  Qen,  v.  I^orih  America  L, 
Ins.  Co,  6  Abb.  N.  C.  293.  In  an  ac- 
tion brought  by  the  attorney  general 
under  the  statutes,  such  policy  hold- 
ers may  appear,  even  after  the  ap- 
pointment of  a  receiver,  and  be  made 
parties  to  the  action,  and  thus  give 
them  the  right  to  appeal  in  matters 
affecting  their  interests.  So  also  will 
a  suit  be  enjoined  where  the  defend- 
ant in  an  action  brought  by  a  widow 
entitled  to  dower,  where  such  defend- 
ant has  been  placed  in  possession  by 
a  receiver.  Coleman  v.  QlamUle,  18 
Orant  Ch.  (Ont.)  42.  If  an  action 
to  recover  though  friendly  will  ham- 
per the  court  and  receiver  in  the  per- 
formance of  their  duties,  and  greatly 
increase  the  costs  and  expenses  of  the 
trust,  it  should  be  enjoined.  Atty, 
Qen,  ▼.  North  American  L,  Ins. 
Co.  iupra.  The  rule  is  stated  in 
Evelyn  v.  Letrie,  8  Hare,  472,  by 
the  vice  chancellor  as  follows:  **If 
a  party  claiming  a  right  in  the  same 
subject-matter  was  in  possession  of 
the  rights  which  he  claimed  at  the 
13 


time  the  receiver  was  appointed,  the 
appointment  of  the  receiver  left  him 
in  such  possession;  if,  on  the  other 
hand,  the  claimant  was  out  of  posses- 
sion, he  must  apply  for  the  leave  of 
this  court  before  he  instituted  any 
legal  proceedings  affecting  the  pos- 
session which  the  receiver  had  ac- 
quired. The  court  had  then  an  op- 
portunity of  considering  and  in  a 
sense  of  trying  the  right  of  the  appli- 
cant to  proceed  at  law  before  it  sanc- 
tioned the  proceeding.  How  far  that 
preliminary  trial  in  this  court  should 
go  might  depend  on  the  circumstances 
of  the  case.  Whether  the  party  pro- 
ceeding at  law  did  or  did  not  know 
that  a  receiver  had  been  appointed 
over  the  property,  or  however  clear 
the  right  of  the  claimant  might  be, 
the  court  would  restrain  the  prosecu- 
tion of  the  claim  if  it  were  instituted 
without  the  leave  of  this  court."  Of. 
Tir^  V.  Bundle,  10  Beav.  818;  ^ 
Persse,  8  Ir.  Eq.  Ill;  Batehehr  v. 
Blake,  1  Hog.  98;  Swaby  v.  Dickon,  5 
bim.  629;  Parr  v.  BeU,  9  Ir.  Eq.  66. 

And  where  a  petition  is  filed  in  the 
court  in  which  the  receiver  was  ap- 
pointed for  leave  to  sue  the  receiver, 
the  petition  must  state  a  prima  facie 
cause  of  action  against  him.  The 
court  should  not  allow  its  receiver  to 
be  harrassed  by  a  suit  where,  accord- 
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Buit  will  disturb  the  posseBsion  of  the  receiver,  the  suit  will  be 
reBtrained  if  prosecuted  without  the  consent  of  the  court. 

In  a  special  proceeding  to  wind  up  a  corporation  and  distribute 
its  assets,  where  a  suit  is  brought  against  the  receiver,  the  inevitar 
ble  effect  of  which  is  to  interfere  with  the  action  of  the  receiver 
and  hamper  and  annoy  him  in  the  performance  of  his  duty,  and 
when  the  person  suing  has  ample  opportunity  in  the  original  pro- 
ceeding in  which  the  receiver  is  appointed  to  obtain  all  his  rights, 
the  court  will  enjoin  a  suit  instituted  against  a  receiver.*  But 
this  protection  by  injunction  will  not  be  extended  to  a  case  in 
which  it  is  uncertain  whether  the  receiver  is  personally  or 
officially  liable.'  The  court  will  not  permit  a  suit  against  a 
receiver  to  restrain  him,  even  when  the  act  complained  of  is 
beyond  the  scope  of  the  receiver's  power.'  But  in  such  case  the 
application  for  relief  should  be  made  in  the  case  in  which  the 
receiver  was  appointed.  In  regard  to  the  protection  of  the  court 
to  the  receiver,  by  injunction  or  otherwise,  it  must  be  under- 
stood to  have  reference  to  the  receivership  property,  and  not 
property  which  the  receiver  may  take  possession  of  not  embraced 
in  the  order  of  appointment.* 

§  88.  Beceiyer's  defenses. 

Unless  restricted  by  order  of  court,  the  receiver  in  an  action  to 
liquidate  partnership  affairs,  may  intervene  in  a  suit  against  the 
firm  and  set  up  as  many  defenses  as  he  may  have  reason  to  be- 
lieve can  be  sustained,  notwithstanding  such  defenses  might  inure 
to  the  benefit  of  the  members  of  the  firm,  though  not  pleaded  by 
them ;  *  and  in  an  action  for  personal  injuries  received  during  the 
time  he  is  operating  a  railroad  he  may  plead  the  statute  of  limi- 
tations.' The  fact  that  a  railroad  is  in  the  hands  of  a  receiver  is 
no  defense  to  an  action  brought  on  a  statutory  liability  for  a 

ing  to  his  own  showing,  the  plaintiff  ^Searle  v.  Choat,  L.  R.  25  Ch.  DIv. 

has  no  cause  of  action.    Jordan  v.  728.     And  this  is  especially  so  under 

Wells,  8  Woods.  527.    And  it  seems  the  Judicature  Acts. 

that  leave  may  be  granted  without  *  Curran  y.  Craig,  22  Fed.  Rep.  101 ; 

notice.    Potter  v.  BrunneU,  20  Ohio  Be  Young,  7  Fed.  Rep.  855. 

St.  1 50.  *  Eonegger   v.    Wettntein,  16  Jones 

^Atty,   Qen.  v.  North  America  L,  &S  125. 

Ins.  Co.  6  Abb.  N.  G.  293.     But  see  •  Bartlett  v.  Kdm,  50  N.  J.  L.  260. 
Jay's  Case,  6  Abb.  Pr.  208. 

•i&  The  Original  Hartleypool  Col- 
leries  Co.  51  L.  J.  Ch.  508. 
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failure  to  fence  the  road.*  In  general,  a  receiver  may,  and  it  is 
his  duty,  to  defend  on  all  legal  grounds  where  the  action  may 
result  in  a  judgment  against  funds  or  property  in  his  possession, 
and  as  a  rule  all  defenses  that  might  have  been  available  had  a 
receiver  not  been  appointed,  are  available  to  him  in  his  official 
capacity.'  To  be  entitled  to  costs  for  defending  he  must  procure 
consent  of  the  court  to  do  so.' 

§  89.  Character  of  Judgment  against  receiver. 

In  an  action  brought  by  a  creditor  of  a  corporation  against  a 
receiver  thereof  no  personal  judgment  can  be  rendered  against 
the  receiver ;  it  must  be  against  him  in  his  official  character,  and 
must  be  payable  out  of  the  funds  of  the  receiver  held  by  him  in 
his  official  character.*  A  judgment  in  a  state  court  is  not  con- 
clusive as  against  a  receiver  in  a  United  States  court,  where  suit 
was  brought  without  leave,  and  the  latter  court  may  inquire 
whether  the  intervener,  in  whose  favor  the  state  court  rendered 
judgment,  has  a  lien  and  the  rank  and  amount  thereof.*  The 
contracts,  misfeasances,  negligence,  and  liabilities  of  the  receiver 
are  official,  and  not  personal.'     A  judgment  against  a  corporation 


>  OhM  db  M.  B.  Oo.  ▼.  Ru99ea,  115 
111.  52. 

The  fact  that  a  receiver  has  been 
discharged  is  no  answer  to  a  motion 
for  leave  to  bring  an  action  against 
him  for  the  claim  and  delivery  of 
property,  where  it  appears  that  the 
claimants  of  the  property  had  no  no- 
tice of  the  motion  to  discharge  the 
receiver,  although  he  was  aware  of 
tlie  claim;  and  that  the  receiver  had 
sold  the  property  claimed,  after  notice 
of  the  claim,  and  after  the  service 
upon  him  of  a  petition  and  notice  of 
motion  for  leave  to  prosecute.  W£Uer 
V.  Loeh^  64  Barb.  454.  After  a  re- 
ceiver has  distributed  money  in  his 
hands,  however,  after  notice  to  credi- 
tors, the  court  will  not  maintain  a  bill 
by  a  creditor  who  did  not  file  his 
claim.  Kune  v.  Snawden,  56  Md. 
848. 

*  Davis  V.  Duncan,  19  Fed.  Rep. 


477;  Mc£her8  v.  Lawrence,  Hoffm.  Ch, 
173. 

•  Oonyers  v.  Groyne,  6  Ir.  Eq.  657; 
Anon,  6  Ves.  Jr.  287;  Reyrwldi  v. 
PeUyjohn,  79  Va.  827. 

•  Woodruff  V.  Jewett,  37  Hun,  205; 
HaU  V.  Smith,  2  Bing.  156;  Combs  v. 
Smith,  78  Mo.  32;  Camp  v.  Barney,  4 
Hud,  878;  Com.  v.  Bunk,  26  Pa.  285; 
Barton  v.  Barbour,  104  U.  8.  126,  26 
L.  ed.  672;  Meara  v.  BoUbrook,  20  Ohio 
St.  187:  Tlum^pson  v.  Scott,  4  Dill.  508; 
Brown  V.  Brown,  71  Tex.  855.  If  the 
judgment  is  against  a  receiver  in 
another  court  than  that  in  which  he  ia 
appointed  it  is  error  to  attempt  to  fix 
the  fund  out  of  which  the  judgment 
is  payable.    Id. 

»  Missouri  P.  B.  Co.  v.  Texas  P.  B. 
Oo.  41  Fed.  Rep.  811. 

•  MeNuUa  v.  Lochridge,  141  U.  8. 
827,  85  L.  ed.  796. 

When  a  corporation  is   dissolved 
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in  another  state  after  the  dissolution  of  the  corporation  in  the 
state  of  its  domicile  where  the  receiver  was  not  a  party  to  the 
proceeding  in  which  the  judgment  was  rendered,  is  a  nullity. 

§  90.  BeceiTer  a  party,  when  necessary. 

In  a  case  pending  at  the  time  of  the  appointment  of  a  receiver 
growing  out  of  the  negligent  construction  of  a  railroad,  it  is  not 
necessary  to  make  the  receiver  a  party ;  he  may  intervene  and 
make  defense  if  he  desires  to  do  so.*  Nor  is  he  a  necessary  party 
to  an  action  brought  by  creditors  to  establish  the  right  of  parties 
to  the  assets,'  nor  to  a  foreclosure  proceeding  where  the  bill  was 
taken  for  confessed  before  the  receiver  was  appointed;'  but 
where  the  receiver  asks  to  be  made  a  party  it  can  be  done  at  any 
stage  of  the  proceedings.*  When  a  suit  is  brought  to  enforce  a 
contract  of  the  defendant  railroad  company,  the  receiver,  being 
in  possession  of  the  property,  is  the  only  necessary  party.* 


and  its  franchises,  rights  and  privi- 
leges forfeited  in  the  state  of  its 
domicile  from  that  time,  it  has  no 
legal  existence,  and  a  judgment  sab- 
sequently  rendered  in  another  state 
against  the  corporation  is  invalid 
where  the  receiver  is  not  made  a  party 
to  the  proceeding,  and  it  seems  that 
in  order  to  be  made  a  party  so  as  to 
bind  the  receivership  effects  it  must 
be  done  by  order  of  the  court  ap- 
pointing. P&ndUUm  v.  Russell,  144 
U.  S.  640.  86  L.  ed.  574,  affirming  106 
N.  Y.  619;  sub  nam.  People  y,  Knicker- 
bocker L,  Ins,  Oo. ,  reversing  43  Hun, 
574.  And  see  McCuUoch  v.  Norwood, 
68  N.  T.  562,  modifying  4  Jones  &  8. 
180. 

1  Mercantile  Trust  Go,  v.  PUtsburg 
cfcTT.  R,  Co.  39  Fed.  Rep.  782;  Tracy 
V.  Fir«t  Nat.  Batik,  87  N.  Y.  538. 

*  Mechanic^  Nat.  Bank  v.  Landaueff 
68  Wis.  44. 

'  WiUink  y.  Morris  Canal  d  Bkg.  Co. 
4  N.  J.  Eq.  877.  That  the  receiver 
is  not  a  party  cannot  be  made  as  an 
objection  by  a  third  party;  a  receiver 
has  no  standing  in  a  case  pending 


when  appointed  until  he  has  become 
a  party  to  the  suit.  Tra^  v.  First 
Nat.  Bank,  87  N.  Y.  528. 

*  WiUink  v.  Morris  Canal  <fc  Bkff.  Co. 
supra.  The  court  exercises  its  dis- 
cretion as  to  allowing  the  receiver 
permission  to  defend  an  action  against 
the  person  or  corporation  for  whom 
he  is  appointed,  and  is  not  subject  to 
review.     Patrick  v.  EeUs,  10  Eau.  680. 

» Southern  Exp.  Co.  v.  WeOem  N. 
a  R.  Cd.  99  U.  S.  191,  25  L.  ed.  819. 

A  surviving  partner  was  made  a 
receiver  of  the  partnership  property, 
with  the  power  usually  conferred 
upon  receivers.  In  his  individual 
capacity,  but  not  as  receiver,  he  was 
made  a  co-defendant  in  a  foreclosure 
suit.  Held,  that  as  receiver  he  was 
not  a  necessary  party,  and  that  his 
successor  in  the  receivership  could 
not  maintain  a  bill  to  redeem.  Kirk- 
Patrick  v.  Coming,  87  N.  J.  Eq.  64. 

When  the  receiver  alleges  upon  in- 
formation and  belief  collusion  be- 
tween the  plaintiff  and  defendant, 
and  asks  leave  to .  intervene  and 
defend,  it  was  held  that  he  had  no 
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§  91.  Beceiyer  may  be  restrained. 

If  it  appears  that  a  receiver  is  prosecuting  a  suit  which  is  un- 
just and  vexatious  he  may  be  restrained  by  the  court  making  the 
appointment  and  the  application  may  be  made  by  any  person  af- 
fected by  the  unjust  prosecution  whether  he  be  a  party  to  the 
suit  or  not.'  The  general  rule,  however,  is  that  the  court  will  not 
permit  its  receiver  to  be  enjoined  in  another  action,  the  proper 
course  for  parties  aggrieved,  being  to  appear  in  the  action  in 
which  the  receiver  is  appointed  and  apply  for  relief.* 


§  92.  Effect  of  discharge  of   receiver  as  to  snits  against 

him. 

After  a  receiver  has  been  discharged  and  the  receivership  prop- 
erty, by  action  of  the  court,  has  all  been  taken  out  of  his  hands, 
thereafter  the  receiver  ceases  to  represent  anyone  and  he  cannot 


sach  interest  in  the  controversy  as 
authorized  him  to  defend;  that  the 
most  the  receiver  had  a  right  to  claim 
waa  the  protection  of  the  funds  in  his 
possession,  and  if  protected  by  the 
Judgment  it  was  all  he  could  demand. 
Hanegger  v.  Wettstein,  94  N.  Y.  253. 
In  Xhei^er  v.  Gardner,  124  N.  T. 
834,  11  L.  R.  A.  480,  a  receiver  was 
appointed  in  a  mortgage  foreclosure 
proceeding  of  a  railroad,  and  at  the 
time  of  such  appointment  a  trespass 
proceeding  was  pending  against  the 
railroad  company,  and  it  was  held 
that  the  functions  of  the  receiver 
were  confined  to  the  care  and  preser- 
vation of  the  property  included  in  the 
mortgage;  that  he  did  not  represent 
the  corporation 'or  supersede  it  in  the 
exercise  of  its  powers  except  in  re- 
lation to  the  possession  and  manage- 
ment of  the  property  committed  to 
his  charge;  and  that  with  the  particu- 
lar cause  of  action  set  out  in  the  com- 
plaint he  had  no  connection,  and  it 
could  in  no  possible  way  be  charged 
upon  the  property  in  the  receiver's 
possession.    Metropolitan  Trust  Oo.  v. 


Tonatoanda  S,  <t  0.  B.  Co.  108  N.  Y. 
245;  Baht  v.  AUnU,  106  N.  Y.  428; 
Arnold  v.  Suffolk  Bank,  37  Barb.  434. 
When  a  receiver  has  been  duly  ap- 
pointed in  proceedings  supplementary 
to  execution  he  ought  not  to  be  made 
a  party  defendant  to  an  action  pray- 
ing to  enjoin  him  from  discharging 
his  trust.  The  proper  proceeding  is 
to  apply  to  the  appointing  court  for 
instructions.  Van  Benmlar  v.  Bn^ 
ery,  9  How.  Pr.  135.  Cf.  SmUh  v. 
Earl  of  Effingham,  3  Beav.  332;  Win- 
field  V.  Bacon,  34  Barb.  154. 

^AUpaugh  V.  Adams,  80  Ga.  845; 
Fidd  V.  Jones,  11  Qa.  418;  Lehigh  Coal 
A  Naf>,  Go.  V.  Central  B.  Co,  41  N.  J. 
Eq.  167;  MerriU  v.  MerriU,  16  Wend. 
405.  In  this  case  an  order  was  en- 
tered directing  a  receiver  to  discon- 
tinue a  suit  at  law  prosecuted  by  him, 
which  appeared  to  be  for  the  purpose 
of  harrassing  the  defendant. 
Be  MerriU,  5  Paige,  125. 
^Winfield  v.  Bacon,  34  Barb.  164; 
Smith  V.  Earl  of  Efflngham,  3  Beav. 
383. 
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act  for  or  represent  the  company,  or  its  creditors  or  any  other 
person,  and  manifestly  for  this  reason  the  coart  cannot  make  au 
order  that  the  receiver  should  pay  a  creditor,  having  no  f onds  out 
of  which  to  make  such  payment.*  And  the  court  will  not  permit 
a  person  thereafter  to  litigate  a  claim  against  the  discharged  re- 
ceiver,* even  where  the  proceeding  was  pending  when  the  re- 
ceiver was  discharged,  and  the  claimant  had  no  notice  of  the  dis- 
charge or  proceedings  therefor.' 


^Farmert^  Loan  &  T.  Co.  v.  Central 
B.  Co.  2  McCrary,  181. 

A  judgment  cannot  be  rendered 
against  a  receiver  after  his  discharge 
and  after  he  has  surrendered  the  as- 
sets in  his  hands  to  the  corporation, 
though  he  was  in  possession  when 
suit  was  commenced.  Bond  v.  8UUe, 
68  Miss.  648;  Beynolds  v.  Stockton,  140 
U.  a  271,  85  L.  ed.  469. 

•JVdfT  York  A  W.  U.  Teleg.  Go.  v. 
Jewelt,  115  N.  Y.  166;  Milwaukee  A 
M.  B.  Co,  V.  SouUer,  69  U.  8.  2  WaU. 
510,  17  L.  ed.  900. 

•Note  2,  ante;  Herring  v.  New  Torky 
L,  E.  A  W.  B,  Co.  105  N.  Y.  840, 
876;  but  see  etnUra,  Miller  v.  Loeb,  64 
Barb.  454.  The  court  itself  has  the 
care  of  the  property  and  the  receiver 
is  but  its  creature.  Boetwiek  v.  Menek, 
40  N.  Y.  888;  Binn  v.  Asior  F,  Ine, 
Co.  59  N.  Y.  147.  The  proceeding 
though  in  form  against  the  receiver  is 


in  substance  a  proceeding  in  rem 
against  the  fund  in  possession  of  the 
court,  and  in  no  event  involves  a  lia- 
bility of  the  receiver  either  directly  or 
indirecUy.  Winfield  v.  Baeon,  24 
Barb.  161;  Barton  v.  Barbour,  104  U. 
8.  126,  26  L.  ed.  672;  Oardot  v.  Bar- 
ney, 68  N.  Y.  281. 

In  Woodruff  v.  Jetoett,  115  N.  Y. 
267,  the  claimant  liad  reduced  the 
claim  to  a  Judgment  and  the  liability 
of  the  receiver  was  fixed,  and  under 
this  state  of  facts  the  receiver  made 
application  and  was  discharged  with- 
out notice  to  the  claimant,  and  it  was 
held  that  the  liability  of  the  receiver 
to  pay  the  judgment  was  ^  question 
of  doubt  under  the  particular  circum- 
stances of  the  case,  though  the  court 
reaffirmed  the  doctrine  of  New  York 
d  W.  U.  Teleg.  Co,  v.  JeweU,  mpra, 
under  the  circumstanceR  therein.  Gf. 
Johneon  v.  Powere,  21  Neb.  292. 


CHAPTER  VIII. 
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$  109.  Generally. 

(a)  When  liable. 

(b)  When  not  liable. 

§  110.  MuBt  obey  orders  of  court. 

g  111.  Liability  for  use  of  property, 
money,  etc,  contempt. 

§  118.  As  common  carrier. 

§  118.  As  common  carrier  for  per- 
sonal injuries. 

§  114.  As  common  carrier  for  dam- 
ages. 

§  115.  Corporation  in  hands  of  re- 
ceiver not  liable. 

%  116.  Liability  for  use  of  receivership 
funds. 

g  117.  For  default  of  another. 

§  118.  For  supplies,  labor,  etc. 

§  119.  For  money  deposited  in  bank. 

g  120.  For  costs  and  expenses. 

§  121.  For  rents. 

§  122.  On  unexpired  leases. 

g  128.  Adoption  of  lease  by  receiver. 


g  124.  Liability  on  leases  made  with- 
out order  of  court. 

g  125.  On  contracts  other  than  leases. 

§  126.  On  contracts  of  predecessor. 

g  127.  Order  of  payment;  preferred 
payments. 

(a)  As  between  judgment  cred- 

itor and  mortgagee. 

(b)  In  proceedings  for  foreclos- 

ure of  railways, 
g  128.  When  personally  liable, 
g  129.  Liability  for  attorney's  fees. 
§  130.  For  disobeying  orders  of  court. 
g  181.  To  account, 
g  182.  Order  on  receiver  to  pay;  effect 

of. 
g  188.  Effect  of  discharge. 
g  184.  Liability  for  unjust   freights 

exacted. 
g  185.  Power  of  court  over  executors 

of  receivers. 
g  186.  Liability  for  contempt  of  court. 


§  109.    Generally. 

Being  an  officer  of  court,  and  being  placed  in  custody  of  the 
property  or  funds  which  the  court  is  called  upon  to  preserve  until 
the  right  of  parties  thereto  are  determined,  and  in  the  end  to  dis- 
tribute according  to  the  equities  as  established,  the  receiver  occu- 
pies towards  the  court,  and  to  the  parties,  a  quasi  trust  rela- 
tionship, and  assumes  responsibilities  so  far  as  the  safety  of  the 
trust  property  is  concerned  commensurate  with  the  character  of 
the  duties  assumed.  It  has  been  said  that  absolute  safety  is  to  be 
aimed  at,  and  not  only  that,  but  it  is  the  duty  of  the  receiver  to 
put  the  property  in  such  shape  as  to  lessen  the  expense  of  care 
and  oversight.  And  it  is  necessai^  for  him,  in  all  things,  to  act 
in  the  utmost  good  faith,  concerning  the  property  in  his  charge, 
and  use  his  best  judgment  in  his  management  of  the  trust  estate. 
He  has  no  power  to  pay  claims  at  will,  and  generally,  can  exer- 
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cise  only  such  powers  as  are  given  to  him  by  the  order  of  his  ap- 
pointment, or  as  are  given  by  the  usual  course  of  practice  in 
courts  of  equity/  and  while  he  should,  as  a  rule,  pay  out  nothing 
except  on  order  of  court,  yet  the  rule  is  not  so  unbending  and  in- 
equitable as  to  disallow  the  receiver  credit  in  his  account  for  pay- 
ments made  in  good  faith  where,  if  authority  had  been  applied 
for,  it  would  have  been  granted;'  and  the  receiver  will  be  pro- 
tected in  paying  out  money  in  good  faith  although  the  order  of 
payment  may  have  been  improvidently  made."    Where  the  re- 


^DeT^fidorf  v.  Diekinson,  21  How. 
Pr.  275.  Under  the  early  English 
praclice  a  receiver  was  not  allowed  to 
pay  out  anything  on  account  of  the 
estate  without  a  previous  order,  but 
under  the  later  practice  the  matter  of 
payment  is  referred  to  a  master  to  see 
if  the  payment  is  for  the  benefit  of  the 
parties  interested.  Tempest  v.  Ord,  2 
Meriv.  55. 

^Adams  v.  Woods,  15  Cal.  206. 

Braum  v.  Hazlehurst,  54  Md.  26. 
In  this  case  the  court  say:  ''As  a  gen- 
eral rule  a  receiver  will  not  be  per- 
mitted to  lay  out  more  than  a  small 
sum  at  his  own  discretion  in  the  pres- 
ervation and  improvement  of  prop- 
erty, yet  this  general  rule  should  not 
be  applied  so  as  to  work  injustice 
where  the  receiver  has  acted  in  good 
faith  and  under  such  circumstances 
as  will  enable  the  court  to  see  that  if 
previous  authority  had  been  applied 
for  it  would  have  been  granted.  Cf. 
WiUie  V.  Sharp,  124  N.  Y.  406,  where 
it  is  held  that  if  he  pays  out  money 
in  good  failh  and  in  obedience  to  the 
orders  of  court  to  parties  not  entitled 
to  it  he  cannot  be  compelled  to  make 
restitution;  and  in  Adams  v.  EaskeU, 
6  Gal.  475,  it  is  said  that  receivers  and 
other  custodians  of  money  coming  to 
their  hands  under  the  order  of  court, 
beiog  bound  to  obey  the  orders  of 
court  in  regard  as  well  to  its  safe  cus- 
tody as  to  its  return,  are  correlatively 


entitled  to  the  protection  of  the  court 
against  loss  for  disbursements  which 
were  such  as  a  reasonable  and  pru- 
dent man  acting  as  receiver  would 
have  been  Justified  in  making.  In 
JSdee  V.  Strunk,  85  Neb.  807,  an  order 
appointing  a  receiver  was  regular  on 
its  face  and  apparently  within  the  ju- 
risdiction of  the  court  and  therefore 
prima  fade  valid  under  which  the  re- 
ceiver collected  money  and  applied 
the  same  in  payment  of  taxes  and  for 
repairs  which  were  necessary,  such 
an  order  is  a  sufficient  justification  in 
a  suit  brought  against  the  receiver  to 
recover  rents  collected  by  him  after 
the  order  appointing  him  has  been  va- 
cated for  want  of  sufficient  notice  of 
the  application.  If,  however,  the  re- 
ceiver claims  rights  or  property  he,  in 
such  case,  is  required  to  show  a  valid 
appointment,  though  it  is  unnecesr 
ary  to  show  each  step  taken  in  the 
proceeding.  (See  Johnson  v.  Fwbers, 
21  Neb.  292,  distinguished.)  Gf.  B$ 
O'Connor,  47  N.  T.  S.  R.  416;  Boek- 
toell  V.  Merwin,  45  N.  Y.  166. 

^Re  Home  Provident  Safety  Fund 
Asso.  89  N.  Y.  S.  R.  487,  reversed 
on  other  grounds  but  sustained  in  this 
particular  in  129  N.  Y.  288.  Gf. 
WiUis  V.  Shwrp,  124  N.  Y.  406. 

Palmer  v.  Truby,  186  Pa.  556. 
Where  a  receiver  has  accounted  to  a 
guardian  of  au  infant  he  will  not  be 
obliged  to  account  again  to  the  infant 
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ceiver  has  acted  with  evident  caution  and  for  what  he  deemed 
the  best  interests  of  the  estate  and  a  loss  occurs,  without  fault  on 
his  part,  he  will  not,  ordinarily,  be  required  to  make  good  such 
loss/  In  making  payments  he  should  in  all  cases  take  receipts 
from  the  persons  to  whom  payments  are  made.  * 

(a)  When  liable. 
In  general  the  receiver  will  be  liable : 

(1)  For  mingling  the  receivership  funds  with  his  private  funds, 
whereby  the  funds  are  lost  through  the  failure  of  the  bank;'  or 
where  he  deposits  the  receivership  funds  in  a  bank  and  receives 
interest  on  the  deposits  and  the  bank  fails;*  or  where  the  funds 
are  deposited  with  a  bank  in  such  a  way  as  to  be  beyond  his  con- 
trol, and  the  bank  fails;*  or  deposits  the  funds  in  a  bank  without 
authority  of  court.  * 

(2)  The  receiver  of  a  bank  will  be  responsible  to  a  creditor  of 
the  bank  for  funds  of  such  creditor  received  by  it  and  mingled 
with  the  funds  of  other  creditors  in  such  a  way  as  to  be  undistin- 
guishable,  but  only  to  the  extent  of.  the  pro  rata  share  of  such 


on  his  becomiDg  of  age.  Olaverinff^ 
Coie,  Prec.  Ch.  585;  WMridge  v.  Jfo 
Kane,  2  MoU.  545. 

^PowerB  V.  Loughridge,  88  N.  J.  Eq. 
896;  KnigM  v.  Lord  Plymouth,  8  Alk. 
480;  Be  UnUm  Bank,  37  N.  J.  Eq. 
420,  424,  affirmed  on  appeal  as  Sand- 
ford  V.  Clark,  88  N.  J.  Eq.  265. 

In  Powers  v.  Loughridge,  the  re- 
ceiver intrusted  a  claim,  for  which  a 
suit  was  not  actually  necessary,  in 
good  faith,  in  the  hands  of  a  lawyer 
of  another  state  of  whose  integrity, 
on  inquiry,  he  was  satisfied,  and  such 
lawyer  absconded,  it  was  held  the  re- 
ceiver was  not  liable  for  the  loss. 

Properly  lost  while  in  the  hands  of 
a  receiver, — as  here,  slaves  emancipa- 
ed, — being  wi  eustodia  legU,  cannot 
be  considered  as  lost  by  conversion, 
BO  as  to  render  the  obligors  of  any 
bond  for  its  return,  etc.,  liable  there- 
for.    WaU  V.  PulUam,  6  Heisk.  865. 

*Heffron  v.  Biee,  40  111.  App.  244. 

Expenses  Incurred  by  a  debtor  in 


carrying  into  effect  a  scheme  which 
he  believes  will  enable  him  to  pay 
interest  to  security-holders,  but  which 
in  fact,  does  not  accomplish  such 
result,  cannot  be  charged  to  the 
receiver.  LouiwiUe,  E.  db  St.  L.  B, 
Co.  V.  Wilson,  188  U.  S.  501,  34  L.  ed. 
1023. 

An  **officer"  or  "employee"  within 
the  meaning  of  the  statute  means 
those  who  are  regularly  employed  by 
the  company,  and  not  those  who  are 
employed  for  a  special  transaction. 
Louisville,  E.  dk  St.  L.  B.  Co.  v.  Wil- 
son,  188  U.  S.  501,  84  L.  ed.  1028. 

*Wren  v.  Kirton,  11  Ves.  Jr.  877. 

*Drever  v.  MaudesUy,  18  L.  J.  Ch. 
N.  8.  438. 

^Salway  v.  SaXway,  2  Russ.  &  M.  215; 
Aity.  Oen.  v.  North  American  L.  Ins, 
Co.  89  N.  Y.  94. 

•State,  CoUins,  v.  Qooeh,  97  N.  0. 
186;  Bicks  v.  Broyles,  78  Ga.  610.  But 
see  Bouith  v.  Howell,  8  Yes.  Jr.  565. 
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creditor.'  He  will,  however,  be  responsible  for  goods  consigned 
to  a  commission  merchant,  where  such  goods  can  be  traced  and 
identified,  the  title  in  snch  case  not  having  passed  from  the  con- 
signor to  the  consignee  and  then  to  the  receiver.* 

(3)  He  will  be  liable  personally  for  trespass  and  torts  commit- 
ted by  him,  his  official  position  being  no  protection  in  snch  cases.' 

(4)  Where  operating  a  railroad  as  a  common  carrier,  he  will  be 
liable  as  snch.* 

(5)  And  for  disobeying  the  orders  of  conrt;* 

(6)  And  for  loss  occasioned  by  his  negligence;' 

(7)  And  for  negligence  in  the  management  of  receivership 
property.* 


^Pleaple  v.  MerehanU  d  M.  Bank,  78 
N.  Y.  269;  AUy,  Qen.  v.  Continental 
L.  Tn».  Co.  71  N.  Y.  825;  Butler  v. 
Sprague,  66  N.  Y.  892;  Otie  v.  QroM, 
96  111.  612;  lUinou  Triut  ds  Sav.  Bank 
V.  Smith,  21  Blatchf.  276;  8t.  Louu 
d  8,  F.  R  Co.  V.  Johnston,  27  Fed. 
Rep.  248.  But  see  Thompson  v.  Oiott- 
cester  City  Sav.  Inst.  (N.  J.)  8  Atl.  97. 

*F)raneklpn  v.  Sjprague,  10  Hun,  589. 

^Staples  y.  May,  87  Cal.  178;  HilU 
▼.  Parker,  111  Mass.  508.  But  see 
WaUing  v.  Miller,  108  N.  Y.  178;  Man- 
ning ▼.  Monaghan,  1  Bosw.  459,  28  N. 
Y.  589;  Kenney  y.  Banney,  96  Mich. 
617;  Outaeh  v.  Mcllhargey,  69  Mich. 
877;  HarteU  ▼.  TUghman,  99  U.  8. 547, 
25  L.  ed.  857;  Curran  ▼.  Oraig,  22 
Fed.  Rep.  101. 

^Paige  ▼.  Smith,  99  Mass.  895,  Ex 
parte  Brown,  15  8.  G.  518;  Hou)e  ▼. 
(?i&ftm,  8  Tex.  OiT.  App.  268;  Yoakum 
▼.  Dunn,  1  Tex.  Civ.  App.  524;  iJor- 
bury  y.  CentralVermont  i2.  Cb.  60  Yt. 
121;  MeUndy  y.  Barbour,  78  Va.  544; 
People  y.  Yoakum  (Tex.  Civ.  App.)  25 
8.  W.  1001;  Barton  y.  Barbour,  104 
U.  8.  126.  26  L.  ed.  672;  Turner  y. 
Indianapolis,  B.  d  W.  B.  Go.  8  Biss. 
527;  Davenport  y.  Alabama  d  C.  B. 
Co.  2  Woods,  579;  Easton  y.  Houston 
d  T.  a  ILCo.98  Fed.  Rep.  12;  Penn- 


sylvania Finance  Co.  y.  Charlegton,  C. 
dC.  R.  Co.  46  Fed.  Rep.  508. 

*SkUe  y.  Gibson,  21  Ark.  140;  Cart- 
wrighfs  Case,  114  Mass.  280;  People  y. 
Jones,  88  Mich.  808;  MeCay  v.  Black, 
14  Phila.  685;  Carr  v.  Morris,  85  Va. 
21;  Chicago  DeposUVauU  Co.  y.  Me- 
Nulta,  153  U.  8.  554,  88  L.  ed.  819; 
Barman  y.  Foster,  1  Hog.  818;  Fetnam 
y.  Kirby,  4  Ir.  Eq.  820;  Bicks  y.  Bicks, 
8  Atk.  274;  Davies  y.  Cracraft,  14  Yes. 
Jr.  143;  Be  BelTs  Estate,  L.  R.  9  Eq. 
172. 

•Be  Union  Bank,  87  N.  J.  Eq.  420; 

Wood  y.  Wood,  4  Russ.  558;  Be  Sker- 

retts,  2  Hog.  192;  Livingston  y.  PetU- 

grew,  7  Laos.  405;  Newman  y.  Daveur 

port,  9  Baxt.  588. 

^Thurman  y.  Cherokee  JR.  Ci?.  56  Qa. 
876;  Benderson  y.  Walker,  55  Ga.  481; 
Sloan  y.  Centred  Iowa  B.  Go.  62  Iowa, 
728;  Ohio  d  M.  B.  Co.  y.  DavU,  28Ind. 
558;  NichoU  y.  Smith,  115  Mass.  882  ; 
Paige  v.  Smith,  99 Mass.  395;  FifMy. 
Northern  B.  Co.  42  N.  H.  225;  Klein 
y.  JeweU,  26  N.  J.  Eq.  474;  Cardot 
y .  Barney,  68  N.  Y.  281 ;  Meara  y.  BU- 
brook,  20  Ohio  St.  187;  Potter  v.  ^n- 
fMtt,  20  Ohio  8t.  159;  Cleveland,  C.  d 
C.  R  Co.  y .  Kearny,  8  Ohio  St.  201 ; 
Ex  parte  Brown,  15  8.  C.  518;  Bee  parte 
Joftneon,  19  8.  C.  492;  Erwin  y.  Da- 
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In  such  case  the  liability  is  official/ 

(8)  And  for  any  benefit  or  profit  made  from  trust  funds;* 

(9)  And  for  interest  on  funds  improperly  held,'  or  interest  neg- 
ligently lost;* 

(10)  And  for  costs  incurred  in  defending  a  suit,*  or  prosecuting 


one 


.• 


(11)  And  for  rent  when  possession  of  premises  is  taken  and  held/ 

(12)  And  for  labor  and  materials  furnished  him;* 

(13)  And  for  violation  of  Act  of  Congress  relating  to  receivers;* 

(14)  And  for  money  paid  out  without  order  of  court,**  or  mis- 
appropriating the  same;" 

(15)  And  for  money  collected  under  a  void  appointment;'* 

(16)  And  for  illegal  freights  collected." 


wnport,  9  Heisk.  44;  Lyman  v.  GmUral 
Vermont  R,  Oo.  69  Vt.  167;  Blumen- 
thai  V.  Brainard,  88  Vt.  402;  Horwiby 
v.  Eddy,  66  Fed.  Rep.  461;  Missouri 
P.  R.  Co.  ▼.  Texas  P,  R,  Oo.  30  Fed. 
Rep.  167;  Central  Trust  Co.  v.  Wabatsh, 
at.  L,  A  p.  R.  Co.  26  Fed.  Rep.  12. 
Bai  see  Central  Trust  Co.  v.  Wabash, 
St.  L.  d  P.  R.  Co.  80  Fed.  Rep.  844; 
Brydon  ▼.  Stetoart,  2  Macq.  H.  L.  80. 
^MeNuUa  ▼.  Loehridge,  187  111.  270, 
141  U.  8.  327,  86  L.ed.  796;  McNuUa 
V.  Enseh,  184  111.  46;  Conibs  v.  Smith, 

78  Mo.  82;    Bonner  ▼.  Mayfield,  82 
Tex.  284:  Texas  AP.RCo.  ▼.  Qeiger, 

79  Tex.  18. 

moop&r  V.  Winston,  24  111.  858;  Batr 
taOle  V.  Fisher,  86  Miss.  821 ;  Adair  Co. 
V.  Ownhy,  76  Mo.  282;  Re  Com.  F.  Ins. 
Oo.  82  Hun,  78;  Utica  Ins.  Co.  v.  Lynch, 
11  Paige,  620;  Manning  v.  Manning, 
1  Johns.  Oh.  627;  Hinckley  v.  Oilman, 
G.db  8.R  Co.  100  U.  8.  158,  26  L. 
ed.  691;  PoUs  v.  Leighton,  16  Vea.  Jr. 
278;  Baldufin  t.  Crawford,  2  Chamb. 
Gh.  (Ont.)  9. 

»ife  Carter,  8  Paige.  146;  Fletcher  v. 
J)odd,  1  Yes.  Jr.  86;  Re  Seaman,  2 
Paige,  409. 

^Syracuse  Sav.  Bank  y.  Hess,  28  N. 
Y.  Week.  Dig.  280. 

^Locke  T.  Covert,  42  Hun,  484. 


^Dudgeon  v.  Bowen,  Hayes  &  J.  717; 
Bourdon  v.  Martin,  74  Hun,  246;C(mp 
y.  Niagara  Bank,  2  Paige,  288;  Com. 
y.  Franklin  Ins.  Co.  116  Mass.  278; 
Weds  y.  Higgins,  182  N.  Y.  458. 

"^ Frank  y.  Neu>  York,  L.  B.  dk  W.  R. 
Co.  122  N.  Y.  197;  Woodruff  y.  Erie 
R.  Co.  98  N.  Y.  609;  People  y.  Univer- 
sal L.  Ins.  Co.  80  Hun,  142;  Bourns  r. 
Allen,  10  Lea,  662;  Quiney,  M.  dk  P. 
R  Co.  y.  Humphreys,  146  U.  8. 82,  36 
L.  ed.  682. 

*See  Railway  Receiyers;  Kjieeland 
y.  Bass  Foundry  Mach.  Works,  140  U. 
8.  692,  86  L.  ed.  648;  Kneeland  y. 
American  Loan  A  T.  Co.  186  U.  8.  89, 
34  L.  ed.  379;  Union  Trust  Co.  y. 
Souther,  107  U.  8.  691,  27  L.  ed.  488; 
MiUenberger  y.  Logansport,  0.  dk  8.  W. 
R.  Co.  106  U.  8.  289.  27  L.  ed.  119; 
Wallace  y.  Loomis,  97  U.  8.  146,  24  L. 
ed.  896;  Missouri  P.  R.  Co.  y.  Texas  db 
P.  R.  Co.  41  Fed.  Rep.  819. 

•See  Act  of  March  8,  1887,  §  2,  26 
Stat.  at.  L.  436. 

»« WUlis  y.  Sfiarp,  124  K  Y.  406. 

"Oww.  y.  Eagle  F.  Ins.  Co.  14  Allen, 
844. 

^^ Johnson  y.  Ptneers,  21  Neb.  292. 

^^GutUng  y.  Florida  R.  db  Nan.  Cd. 
48  Fed.  Rep.  743. 
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(b)  When  not  liable. 

In  general  the  receiver  will  not  be  liable :  (1)  For  the  covenants 
and  contracts  of  the  person  or  corporation  over  whose  property 
he  is  appointed/ 

(2)  Nor  for  a  loss  occurring  through  no  fault  of  his.' 

(3)  Nor  is  he  liable  when  he  has  distributed  the  funds  in  his 
hands  pursuant  to  the  orders  of  the  court,  and  has  been  discharged.* 

(4)  Nor  for  injuries  on  a  railroad  occurring  prior  to  the  ap- 
pointment/ and  in  some  states  for  injuries  during  his  manage- 
ment except  where  he  is  personally  negligent/  or  where  he  is  a 
foreign  receiver  operating  a  railroad  by  contract/  or  assumes  the 
obligations  of  a  lessee  company.  He  is  not  liable  where  by  stat- 
ute the  company  is  made  liable,'  or  where  by  its  contract  as  lessee 
it  alone  is  liable.* 

(5)  Nor  is  he  liable  for  the  contracts  of  the  person  or  corpora- 
tion over  which  he  is  appointed  when  not  adopted  by  him/  or 


^Oaiiher  ▼.  StockMdge,  17  Md.  222; 
Cam.y.  FranJdinlns.Co.  115  Mass.  278. 

*PotDer8  V.  Loughridge,  88  N.  J. 
Eq.  896;  Re  Union  Bank,  37  N.  J.  Eq. 
420,  B.C.  sub  nam.  Sandfordv,  Clarke,  88 
N.  J.  Eq.  265;  Knight  v.  Plymouth,  3 
Atk.  480. 

'Keene  v.  OaehJs,  56  Md.  848:  Texas 
<&  P.  jB.  Go.  v.  Comstoek,  88  Tex.  587; 
Boggs  v.  Brown,  82  Tex.  41;  Texas  db 
P.  B.  Co,  V.  Adams,  78  Tex.  872; 
Brown  V.  Oay,  76  Tex.  444;  Dams  ▼. 
Duncan,  19  Fed.  Rep.  477;  Farmers' 
Loan  db  T.  CJo,  v.  Central  Railroad, 
7  Fed.  Rep.  587. 

^Holeomb  y.  Johnson,  27  Minn.  858; 
Decker  v.  Gardner,  124  N.  Y.  884,  11 
L.  R.  A.  480;  Pennsylvania  Finance 
Co,  V.  Charleston,  C.  db  C,  B,  Go,  46 
Fed.  Rep.  508. 

*Cardot  v.  Barney,  68  N.  T.  281; 
Metz  V.  Buffalo,  C.  dh  P.  B.  Co.  58  N. 
T.  61.  But  see  Camp  v.  Barney,  6 
Thomp.  &  C.  622,  4  Hun,  378. 

•Frank  v.  New  York,  L,  E.  dbW,  R, 
Co,  122  N.  Y.  197;  Wood/ruff  v.  Erie 
B,  Co,  98  N.  Y.  609;  Kain  v.  Smith, 
80  N.  Y.  458;  FuUer  v.  JeweU,  80  N. 


Y.  46;  Sunflower  OU  Co,  y,  Wilson, 
142  U.  8.  818,  85  L.  ed.  1025;  Afneri- 
can  FOe  Co,  v.  QarreU,  110  U.  8.  288. 
28  L.  ed.  149;  Qlenny  v.  Langdon,  98 
U.  8.  20,  25  L.  ed.  43;  FidelUy  Safe 
Deposit  db  T,  Co,  ▼.  Armstrong,  85  Fed. 
Rep.  567;  Re  Oak  Pits  Colliery  Co.  L. 
R.  21  Ch.  Div.  822. 

Whio  db  M,  R,  Co,  V.  RusseU,  115 IH. 
62;  Louisville  N,  A,  db  C,  R,  Ch.  v. 
CauMe,  46  Ind.  277;  McKinney  v.  Ohio 
db  M,  R,  Co,  22  Ind.  99;  OhiodbM,  R, 
Co,  y.  FUeh,  20  Ind.  498.  Contra, 
Brockert  y.  Centred  Iowa  B,  Co,  82 
Iowa,  869.  Cf .  Kansas  P,  R.  Co.  v. 
Wood,  24  Ean.  619;  Texas  d  P.  R.  Co. 
y.  Collins,  84  Tex.  121;  Yoakum  y. 
Selph,  88  Tex.  607;  Turner  y.  Cross,  83 
Tex.  218,  15  L.  R  A.  262. 

^PoweU  y.  Dayton,  3.  db  G.  R.  R,  Co. 
16  Or.  88. 

•Brown  y.  Warner,  78  Tex.  543,  11 
L.  R.  A.  894;  Southern  Exp.  Co.  y. 
Western  N.  C.  B.  Co.  99  U.  S.  191,  25 
L.  ed.  819:  Central  Trust  Go.  y.  Mari- 
etta db  G,  B,  Co,  51  Fed.  Rep.  15,  16 
L.  R  A.  90. 
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contracts  personal  to  such  person  or  corporation,*  or  personally  on 
his  oflScial  contracts,'  or  contracts  of  a  predecessor.' 

(6)  Nor  for  acts  done  pursuant  to  the  orders  of  conrt.* 

(7)  Nor  for  speculative  profits  where  he  accounts  for  the  pro- 
ceeds  of  property/ 

(8)  Nor  for  money  expended  in  good  faith  and  for  the  best  in- 
terests of  the  estate.' 

(9)  Nor  for  attorney's  fees  for  services  rendered  to  the  corpora- 
tion after  his  appointment.* 

§  110.    Must  obey  orders  of  court. 

A  receiver  cannot,  without  an  order  of  court  authorizing  him 
so  to  do,  turn  over  to  a  firm  creditor  specific  funds  of  an  estate,  a 
secured  note  not  inventoried,  in  payment  of  debts  due  by  the  es- 
tate to  such  transferee,  and  a  foreclosure  by  such  transferee  of  the 
deed  of  trust  and  sale  thereunder  conveys  no  title.'  If  a  receiver 
departs  from  the  line  of  duty  marked  out  for  him  by  the  decree 
and  a  loss  occurs  by  reason  thereof,  he  must  bear  such  loss,  al- 
though his  action  was  under  advice  of  counsel ;'  and  where  he  is 
ordered  to  loan  a  trust  fund,  and  take  bonds  and  trust  deed  in 
his  own  name,  at  six  per  cent  interest,  the  principal  to  become 
due  on  default  of  two  payments  of  interest  he  must  be  held  liable 
for  the  loss  of  an  investment  in  which  he  took  notes  instead  of 
bonds  at  eight  per  cent,  and  failed  to  enforce  the  trust  deed  after 
default  in   two   payments   of  interest.*'    Where  a  receiver  of 


^Brown  v.  Warner,  78  Tex.  548,  11 
L.  R.  A.  804. 

^Lehigh  Goal  &  Nat,  Co,  v.  Central 
R  Co.  41  N.  J.  Bq.  167. 

^Lehigh  Coal  dh  Nav.Oo.  y.  GejUral 
R  Co.  88  N.  J.  Bq.  175. 

*Holoomb  y.  Johr^eon,  27  Minn.  858; 
Cory  y.  Long,  12  Abb.  Pr.  N.  S.  427. 

^Demain  y.  Casddy,  55  Miss.  820. 

*Pvwer9  y.  Loughridge,  88  N.  J.  Bq. 
^96;  LauimUe,  E,  A  8i,  L.  R  Co.  y. 
TFtZftm,  188  U.  S.  501,  84  L.  ed.  1028. 

^Bamee  y.  Newcomb,  89  N.  T.  108. 

'JE^MpM  y.  AlmgUdtt  18  Mo.  App. 
^270,  affirmed  on  other  grounds  In  88 
Mo.  478.  In  general  no  discretion  is 
allowed  the  receiver  as  to  the  applica- 


tion or  disposition  of  the  funds;  but 
he  holds  them  subject  to  the  order  of 
court,  and  to  be  paid  to  whom  the 
court  shall  adjudge.  Cf.  Hooper  y. 
Winston,  24  HI.  858:  Johnson  y.  Qur^ 
ier,  6  Bush.  584;  Blunt  y.  Clitherow, 
6  Ves.  Jr.  799. 

^McCay  y.  Black,  14  Phila.  685.  It 
is  not  mala  fides  in  the  receiver  but  he 
is  responsible  notwithstanding. 

"Oirr  Y.Morris,  85  Va.  21.  This  too 
though  no  bad  faith  is  shown;  trus- 
tees of  all  kinds  investing  money  in 
an  unauthorized  security  are  respon- 
sible for  any  future  loss  traceable  to 
their  error. 
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an  insolvent  estate  appointed  upon  the  removal  of  an  executor 
pays  out  money  without  an  order  of  court  upon  judgments  ob- 
tained by  creditors  of  the  estate  who  have  no  priority  over 
other  creditors  he  is  responsible  therefor.*  As  a  general  rule  it 
may  be  stated  that  where  the  court  has  ordered  the  receiver  to  do 
a  thing  in  a  particular  way  he  has  no  discretion  and  if  by  reason 
of  unforseen  circumstances  it  becomes  diflScult  or  impossible  he 
must  apply  to  the  court  for  further  directions. 

§  111.    Liability   for   use  of  property,  money,  etc.,  con- 
tempt. 

As  we  have  seen,  the  the  receiver  is  required  to  scrupulously 
care  for  the  property  placed  in  his  charge,  and  like  all  trustees  he 
is  not  permitted  to  use  the  funds  for  his  own  private  purposes. 
Thus  where  a  receiver  did  not  keep  the  receivership  funds  separ- 
ate, but  mingled  them  with  his  own  moneys  in  the  bank  where 
he  kept  his  account,  in  his  own  name,  and  drew  out  and  used 
large  sums  of  money  from  time  to  time  by  loaning  the  same  to 
hi»  friends,  and  otherwise,  he  was  required  to  pay  simple  interest 
on  the  funds  so  used  with  annual  rests.'  Being  an  oflScer  of  court 
the  receiver  is  liable  for  contempt  in  misappropriating  money  even 
under  the  belief  that  he  has  a  right  so  to  do  as  a  compensation 
for  his  services,  even  though  he  has  no  intention  of  wrong  doing  ; 
the  matter  of  contempt  not  depending  on  the  intention.*  Where 
two  receivers  were  appointed  to  close  up  the  affairs  of  a  corpora- 
tion and  one  of  them  illegally  appropriated  the  corporation  funds 
in  his  hands,  using  them  for  his  own  profit,  and  the  other  re- 
ceiver negligently  permitted  such  illegal  appropriation  they  will 
be  jointly  liable  for  the  balance  found  to  be  due  from  them  with 
interest.*     He  has  no  right  to  deposit  the  trust  funds  with  his 


^WiUU  V.  8/Mrp,  124  N.  Y.  406, 
modifying  58  Hud,  608. 

A  temporary  receiver  Is  not  liable 
as  such  on  a  contract  for  the  employ- 
ment of  a  truckman;  where  be  has  not 
been  authorized  to  make  such  con- 
tract Meyer  v  LexoWy  1  App.  Div. 
116. 

*Utica  Ins.  Co.  v.  Lynch,  11  Paige, 
520.   A  receiver  in  possession  of  slaves 


was  held  bound  to  make  them  profi- 
table, and  if  they  were  used  about  his 
private  business  he  was  liable  for  their 
reasonable  hire.  Batiaile  v.  Fisher,  8& 
Miss.  821.  Gf.  Hinckley  v.  Oilman, 
C.  db  8.  R.  Co.  100  U.  S.  168,  25  L. 
ed.  591. 

^Caritorighfa  €€tse,  114  Mass.  280. 

*Com.  V.  Eagle  F.  Ins.  Go.  14  Allen,. 
844. 
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own  money  —  mix  them  with  his  own  —  and  if  he  does  so  and  the 
bank  fails,  he  must  account  therefor.*  Taking  the  receivership 
funds  and  depositing  them  to  his  private  credit  renders  the  re- 
ceiver liable  for  interest.* 

Upon  the  question  of  the  power  of  the  court  to  commit  and 
punish  for  contempt  it  is  understood  to  be  inherent  in  courts  of 
chancery  and  is  an  essential  to  the  execution  of  their  powers  and 
to  the  maintenance  of  their  authority.'  There  is  no  class  of  cases 
in  which  the  exercise  of  this  power  is  more  familiar  than  in  the 
case  of  officers  of  courts,*  and  receivers  are  clearly  within  the 
purview  of  the  doctrine.*  The  application  is  made  in  the  original 
cause  in  which  the  receiver  is  appointed,  but  after  the  application 
is  granted  and  the  attachment  is  issued,  the  proceedings  are  dis- 
tinct and  are  criminal  in  their  nature,'  and  are  wholly  independent 
of  the  fact  that  the  offense  might  be  punished  by  indictment,* 
and  the  offense  depends  not  upon  the  intention  but  the  act.  It 
is  also  a  well  settled  principle  of  chancery  practice  that  a  per- 
son in  contempt  for  disobedience  to  the  authority  of  court  is  not 


^Wren  v.  Kirton,  11  Ves.  Jr.  377; 
Mantey  v.  Banner,  4  Madd.  416;  8al- 
toay  V.  Salwap,  2  Russ.  &  M.  216; 
WMte  V.  Baugh,  2  Bligh  N.  S.  181. 

A  bank  in  which  a  receiver  kept  his 
accounts  was  authorized  to  make  sale 
of  receiver's  certificates,  and  did  so, 
but  after  the  order  had  been  revoked, 
deposited  the  proceeds  consisting  of 
checks,  drafts, etc.  to  the  credit  of  the 
receiver,  such  deposits  must  be  held 
to  have  come  into  ihe  receiver's  hands 
within  the  rule  which  makes  the  re- 
ceipt of  the  proceeds  bv  the  receiver 
a  condition  precedent  to  the  validity 
of  the  certificates,  although  the  bank 
was  never  in  a  condition  to  pay  any 
considerable  portion  of  the  deposits  to 
the  receiver.  Alabama  Iron  <k  0.  Co. 
V.  AnnitiUm  Loan  <k  B.  Co.  67  Fed. 
Rep.  25.  In  such  a  case  the  fact  that 
the  receiver  on  learning  of  the  insol- 
vency of  the  bank  took  from  it  and 
from  the  president  personally  certain 


collateral  securities  to  protect  his  de- 
posits was  not  a  repudiation  of  the 
sale  but  rather  a  fresh  ratification. 

*  Hinckley  v.  Oilman,  C,  d  8.  B.  Co. 
100  U.  S.  158,  25  L.  ed.  591. 

<  Carttorighes  Cote,  114  Mass.  280; 
United  States  v.  Hudson,  11  U.  8.  7 
Cranch,  82,  8  L.  ed.  259. 

*United  States  v.  Mann,  2  Brock.  9; 
Be  Pitman,  1  Curt.  186;  Tates  v. 
Lansing,  9  Johns.  895. 

»  Davis  V.  Orapy  88  U.  S.  16  Wall. 
208,  21  L.  ed.  447;  HilUy.  Parker,  111 
Mass.  508. 

•  Folger  v.  Hoagland,  5  Johns.  285; 
Ex  parts  Kearney,  20  U.  8.  7  Wheat. 
88,  5  L.  ed.  891;  Durant  Y.Wasfiing- 
ton  County  Supers,  1  Woolw.  877; 
WinsUns  v.  Nay  son,  118  Mass.  411; 
McDermott  v.  Clary,  107  Mass.  501. 

^  Bay  V.  OsHulston,  2  8trange.  1107; 
Spalding  v.  PeopU,  7  Hill,  801,  10 
Paige,  284;  Stutey.  Woodfin,  5  Ired.  L. 
199;  StaU  v.  WiUiams,  2  8peers,  26. 
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entitled  to  be  heard  upon  any  motion  or  other  proceeding  in  the 
cause  until  he  purges  himself  of  the  contempt.* 

§  112.    As  common  carrier. 

While  a  court  of  chancery  appointing  a  receiver  will  throw 
around  him  its  shield  of  protection  in  all  necessary  cases,  yet  it 
cannot  be  recognized  as  a  defense  to  a  suit  at  law  for  a  breach  of 
any  obligation  or  duty  which  was  fairly  and  voluntarily  assumed 
by  him  as  receiver,  that  he  is  an  officer  of  court  acting  under  a 
decree  of  a  court  of  chancery.  The  obligations  and  duties  which 
the  receiver  assumes  are,  in  all  cases,  and  like  all  other  persons, 
to  be  measured  by  the  nature  and  character  of  the  business  which 
he  engages  in.  Thus  it  cannot  be  contended  that  the  receiver 
who  is  the  mere  custodian  of  property,  answerable  only  for  its 
safe  keeping  and  due  return  when  called  upon  for  that  purpose, 
occupies  a  similar  position  with  like  responsibilities  to  the  receiver, 
who  by  virtue  of  his  official  position  is  placed  in  possession  of, 
and  is  charged  with  the  management  and  control  of  a  railway 
where  he  by  virtue  of  his  undertaking  assumes  the  functions  of 
a  common  carrier,  and  where  in  his  dealings  he  is  constantly 
brought  in  contact  with  the  public.  In  the  latter  case  his  respon- 
sibilities are  infinitely  increased.  The  very  nature  of  the  business 
carries  with  it  extraordinary  duties  and  corresponding  liabilities, 
and  hence  it  is  that  courts  are  becoming  more  disposed  to  charge 
this  class  of  receivers  with  a  greater  degree  of  responsibility,  and 
recognize  in  the  public,  and  those  dealing  with  them,  greater 
privileges  and  greater  facilities  for  relief,  not  only  in  matters 
purely  ex  contractu  but  more  especially  in  matters  ex  delicto.* 

§  113.    As  common  carrier  for  personal  injuries. 

Where  the  management  of  a  railroad,  or  other  concern  of  a 
quasi  public  nature,  has  passed  into  the  hands  of  a  receiver,  and 
he  is  in  charge  and  is  operating  the  same  in  his  official  capacity, 
and  a  passenger  or  an  employee  is  injured  through  the  fault  of 
the  employees  of  the  receiver,  the  liability  is  in  all  respects 
governed  by  the  principles  that  would  be  applicable  to  the  same 
action  were  the  proceeding  between  the  person  so  injured  and 

>Trartfiia»T.Fartoian,  Taney,  862.  *  Blumenthal  v.   Braitiard,  88  Vt 

.  402;  Sprague  v.  Smith,  29  Vt.  421. 
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the  railroad  company  had  no  receiver  been  appointed.  The  only 
difference  between  the  two  proceedings  being  that  in  the  former 
<Mi8e  it  is  somewhat  in  the  nature  of  a  proceeding  in  rem^  and  tlie 
damages  recovered,  if  any,  are  chargeable  to  the  property  or  fund 
in  the  hands  of  the  receiver,  and  are  payable  from  the  funds  sub- 
ject to  distribution  on  the  final  order  of  the  court.*     It  was  at 


1  Eain  ▼.  Smith.  80  N.  Y.  458. 
The  basis  of  this  decision  is  the  fact 
that  the  receiver  as  an  officer  of  court 
has  displaced  the  officers  of  the  com- 
pany who  by  the  charter  are  author- 
ized to  manage  its  affairs,  and  under 
the  direction  of  the  court  has  the  sole 
control  and  management  of  the  prop- 
erty and  effects  of  the  company,  and 
for  the  time  being  is  in  the  exercise 
of  the  franchises  of  the  company  as 
its  chief  executive,  and  is  responsible 
to  the  court  for  his  conduct  in  all 
these  things.  Gf.  Klein  y,  Jewett,  26 
N.  J.  Eq.  474;  FuUer  v.  Jetoett,  80 
N.  Y.  46;  Morte  v.  Brainard,  41  Vt. 
^1 ;  Cowdrey  v.  OalvesUm,  H.  dkff.R 
Oo,  08  U.  8.  852. 25  L.  ed.  050;  Bother 
ter  V.  Bransany  41  How.  Pr.  78; 
Meara  v.  HoOrrook,  20  Ohio  8t.  187; 
Dawnport  v.  Alabama  dh  C,  B.  Oo.  2 
Woods,  510 ;  Jordan  v.  Well$,  8  Woods, 
^27;  Sloan  v.  Central  Iowa  B,  Oo,  62 
Iowa,  728;  Little  v.  Dueenberry,  46 
N.  J.  L.  614;  Blumenthalv.  Brainard, 
^  Vt.  402;  Paige  v.  Smith,  00  Mass. 
805;  Camp  v.  Barney,  4  Hun,  518; 
Miswuri  P.  R  Co.  v.  Texa$  P.  B.  Co. 
80  Fed.  Rep.  167, 160;  Combe  v.  Smith, 
78  Mo.  82.  (This  was  a  suit  for  a  tort 
committed  by  the  company  before  the 
apjMintment  of  the  receiver.)  Eorne- 
byy.  Eddy,  56  Fed.  Kep.  461;  Qibbes  v. 
Greenville  dt  0.  R  Co.  15  8.  C.  518; 
Texae  P.  B.  Co.  v.  Oeieer,  70  Tex.  18; 
Texae  P.  B.  Oo.  v.  Johneon,!^  Tex.  421; 
Qraham  v.  Cha^pman,  88  N.  Y.  8.  R. 
840;  (l<^  of  funds  is  no  defense); 
NeweUY.  Smith,  40 Vt.  255;  Sprague  v. 
SmUh,  20  Vt.  421;  Lyman  v.  Central 
Vermont  B.  Oo.  50  Vt  167;  BaUon  v. 

U 


Famum,^  Allen,  47;  Ex  parte  Johnson, 
10  8.  C.  402;  Barter  v.  Wheeler,  40  N. 
H.  0;  Ex  parte  Brown,  15  8.  C.  518; 
Lamphear  v.  Buckingliam,  88  Conn. 
287;  Kinney  v.  Crocker,  18  Wis.  74; 
AUen  y.  Central  ROo.  42  Iowa,  688. 
But  see  ffenderton  v.  Walker,  55  Ga. 
481 ;  Thurman  v.  Cherokee  B.  Go.  51  Ga. 
876.  These  two  cases  have  been  sup- 
posed to  be  at  variance  with  the  gen- 
eral current  of  decisions,  but  a  care- 
ful analysis  will  show  that  they  are 
not.  The  case  of  Cardot  v.  Barney, 
68  N.  Y.  281,  is  apparently  in  conflict 
with  Graham  v.  Chapman,  88  N.  Y. 
8.  R.  840;  Durkin  v.  Sharp,  88  N.  Y. 
225,  and  EuUer  v.  JeioeU,  80  N.  Y.  46 
of  the  same  state. 

In  Washington,  A.  d  G.  B.  Oo.  v. 
Brown,  84  U.  8.  445,  21  L.  ed.  675,  it 
appeared  that  a  railroad  was  operated 
on  the  Joint  account  of  a  receiver  of 
part  of  it  and  lessees  of  the  remaining 
part,  and  that  the  tickets  were  issued 
by  the  railroad  company,  and  an  in- 
jury occurred  to  a  passenger,  it  was 
held  that  the  operation  of  the  road  by 
the  lessees  did  not  change  the  relation 
of  the  original  company  to  the  public, 
and  the  company  was  responsible 
unless  it  appeared  that  the  possession 
of  the  receiver  was  exclusive,  and  the 
control  of  the  employees  exclusively 
in  him.  And  when  the  road  was  run 
on  the  joint  account  of  the  lessees  and 
receiver,  the  servants  being  employed 
by  them  jointly,  both  were  liable  for 
the  injury  complained  of  together 
with  the  original  company. 

In  Barton  v.  Barbour,  104  U.  8. 
126,  26  L.  ed.  672,  suit  was  brought 
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one  time  contended  that  by  reason  of  the  receiver's  official  positiorv 
an  action  could  not  be  maintained  against  him  for  either  his  own. 
negligence  or  that  of  his  employees,*  but  this  contention  is  no* 
longer  tenable  either  in  this  country  or  in  England.*    The  lia- 


against  a  receiver  for  personal  injuries 
received  by  the  plaintiff  while  a  pas- 
senger on  a  railroad  operated  by  the 
receiver.  It  was  held  on  the  author- 
ity of  Cowdrey  v.  QaltesUm,  H.  d  H, 
R,  Co.  93  U.  S.  852, 23  L.  ed.  950,  that 
the  receiver  was  liable  by  reason  of 
his  assuming  the  duties  of  a  common 
carrier,  and  that  the  receiver  stood  on 
precisely  the  same  footing  so  far  as 
damages  for  the  Injury  were  con- 
cerned as  for  any  of  the  expenses  in- 
curred in  the  execution  of  the  trust, 
and  they  must  be  adjusted  and  satis- 
fied in  the  same  way. 

>  This  principle  of  law  applicable 
to  agents  of  the  public  in  the  dis- 
charge of  their  legitimate  functions, 
is  based  upon  the  following  authori- 
ties (with  others): 

Sussex  Oounty  Chosen  FrteTuMers  y. 
Btrader,  18  N.  J.  L.  108;  Cooley  ▼. 
Essex  Chosen  Freeholders,  27  N.  J.  L. 
415:  Litermore  v.  Camden  CourUy 
CJwsen  Freeholders,  29  N.  J.  L.  245; 
Pray  v.  Jersey  City,  32  N.  J.  L.  894; 
Marvin  Safe  Co.  v.  Ward,  46  N.  J. 
L.  19.  In  EiU  v.  Boston,  122  Mass. 
344,  the  whole  subject  is  most  ex- 
haustively reviewed  from  the  stand- 
point of  both  English  and  American 
cases  by  Chief  Justice  Shaw.  The 
same  principle  of  nonliability  for  in- 
juries growing  out  of  negligence  on 
the  part  of  his  agents,  was  sought  to 
be  extended  to  receivers  of  railroads 
on  the  ground  that  they  were  public 
agents  and  engaged  in  the  perform- 
ance of  public  duties  in  the  case  of 
Little  V.  Dusenberry,  46  N.  J.  L.  614, 
but  Mr.  Justice  Scudder,  in  a  thor- 
ough examination  of  the  cases  up  to 
that  time  (1884)  held  that  the  principle 


was  inapplicable  to  receivers  by  rea- 
son of  the  difference  existing  between* 
the  functions  of   railroad   receivers 
and  public  ofi^cers  of  towns,  cities, 
etc.,  and  that  receivers  were  liable  in 
their   representative  capacity  in  alL 
respects  to  others  for  injuries,  as  the 
company  would  be  if  transacting  its- 
business  in  the  usual  way.    Of  course 
the  payment  of  the  judgment  in  all 
cases  must  remain  subject  to  order 
and  direction  of  the  court,  taking  into* 
consideration   the   funds  subject  to 
distribution  and  the  respective  rights- 
and  interests  of  all  persons  interested 
therein.    Cf.   Sprague  v.    Smithy   29- 
Vt.  421;  FuUer  v.  JmoeU,  80  N.  Y.  46; 
Kain  v.  SmUh,  80  N.  Y.  458.    But  see 
Cardol  v.  Barney,  63  N.  Y.  281. 

*  Ruck  V.  WiUiams,  3  Hurlst.  &  N. 
808.  In  this  case  Pollock,  G.  B.,. 
applied  the  rule  of  negligence  to  com- 
missioners charged  with  the  perform- 
ance of  duties  analogous  to  those  of 
receivers,  in  the  following  language: 
"  I  see  nothing  in  the  character  of  the- 
commissioners  as  a  public  body,  or  in 
the  fact  that  they  are  discharging  a. 
public  duty  without  any  remunera- 
tion to  exempt  them  from  liability  to 
compenpate  a  person  who  has  suffered 
by  their  carelessness,  or  want  of  due 
regard  in  the  performance  of  their 
duty.  They  are  entitled  to  reimburse 
themselves  out  of  the  funds  over 
which  they  have  control,  and  it  would 
be  hard  indeed  to  throw  on  the  plain- 
tiff the  loss  which  has  been  sustained 
rather  than  let  it  be  paid  out  of  the 
common  fund  which  the  commis- 
sioners have  at  their  disposal." 

Cf .  Fenton  v.  Dublin  Steam  Poikei 
Co.  8  Ad.  &  £1.  835;  Quarmann  v^ 
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"bility  of  the  receiver  extends  to  injuries  received  on  a  connecting 
line  where  through  trains  are  used  by  the  same  employees,  and 
through  contracts  are  made  for  both  lines,*  but  where  the  receiver 
operates  one  road  as  receiver  and  another  as  lessor,  and  an  injury 
occurs  on  the  latter,  he  is  individually  liable,*  and  not  in  his 
official  capacity. 

§  114.    As  common  carrier  for  damages. 

The  receiver  of  a  raih'oad  corporation  in  charge  of  and  operat- 
ing its  road  is  liable  for  the  loss  of  freight  growing  out  of  the 
negligence  of  his  agents ;'  and  for  negligence  in  the  constniction 


Burnett,  6  Mees.  &  W.  509;  Z>a/y«K  ▼. 
Tyrer,  1  El.  Bl.  &  El.  906.  The  law 
ID  this  country,  as  applied  to  receiv- 
ers, is  similar  in  its  applicatioD.  See 
authorities  in  preceding  note.  In  Iowa, 
and  some  other  states,  the  receiyer 
is  made  liable  by  statute  for  injur- 
ies received  by  an  employee,  the 
receiver  being  included  in  "persons 
owning  or  operating  railways"  pur- 
suant to  «^§  1278  and  1807  of  Iowa 
Code.  8laan  y.  Central  Iowa  R.  Co, 
62  Iowa,  728.  In  Texas,  however, 
the  receiver  is  not  liable  as  ''proprie- 
tor" for  injuries  resulting  in  the  death 
of  a  person  caused  by  the  neglfgenee 
of  the  receiver  or  his  agents.  DUUng- 
ham  V.  Scales  (Tex.  av.  App.)  24 
S.  W.  975;  Turner  v.  Ctosh,  88  Tex. 
218,  15  L.  R  A.  262;  Toakumy.  JSelph, 
83  Tex.  607.  In  Tennessee  the  re- 
ceiver of  a  delinquent  railroad  com- 
pany, appointed  by  the  governor 
under  the  provisions  of  a  statute,  was 
held  to  be  a  public  agent  and  as  such 
not  liable  for  the  wrongs  or  negligence 
of  his  employees,  but  only  liable  for 
his  own  wrongful  delinquencies. 
Hopkins  v.  Connely  2  Tenn.  Ch.  823; 
Erwin  v.  Davenport,  9  Heisk.  44;  Cf. 
Cardot  v.  Barney,  63  N.  Y.  281; 
Datenport  v.  Alabama  dt  C.  E.  Co.  2 
Woods,  519;  Lane  v.  Cotton,  1  Ld. 
Raym.    646;    W/tiiJield   v.    Lord   Le 


Despeneer,  Cow  p.  754;  Duncan  v. 
Findlaier,  6  Clark  &  F.  894;  Mersey 
Docks  dt  Harbor  Trustees  v.  QibbSt 
L.  R.  1 H.  L.lll ;  Henderson  v.  Walker, 
55  6a.  481. 

>  Howe  V.  Gibson,  8  Tex.  Civ.  App. 
268. 

» Sain  V.  Smit/i,  80  N.  Y.  458;  re- 
versing  11  Hun,  552.  Cf.  Rogers  v. 
Wheeler,  48  N.  Y.  598;  Sprague  v. 
Smith,  29  Vt.  421;  Baxter  v.  Wheeler, 
49  N.  H.  9;  Blumenthal  v.  Brainard, 
88  Vt.  409 ;  Paige  v.  Smith,  99  Mass. 
895;  Nicliols  v.  Stniih,  115  Mass.  382. 

Where  an  injury  results  from  the 
default  or  misconduct  of  a  receiver, 
appointed  by  a  court  of  equity,  while 
acting  under  the  color  of  the  authority 
of  the  court,  and  there  is  no  dispute 
as  to  the  power  of  the  court  to  make 
the  order  under  which  he  claims  to 
have  acted,  the  court  may,  in  its  dis- 
cretion, either  take  cognizance  of  the 
question  of  the  receiver's  liability 
and  determine  it,  or  permit  the 
aggrieved  party  to  sue  at  law.  But 
if  the  power  of  the  court  to  make  the 
order  is  disputed,  the  court  has  no 
choice;  it  must  assume  exclusive  jur- 
isdiction and  inhibit  the  aggrieved 
person  from  seeking  redress  against 
the  receiver  in  any  other  tribunal. 
Klein  v.  Jeicett,  26  N.  J.  Eq.  474. 

» Melendy  v.  Barbour,  78  Va.  544 
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of  a  railroad  crossing  ;*  and  for  the  negligent  destruction  of  prop- 
erty by  fire ;'  and  for  his  omission  to  make  the  necessary  repairs 
to  engines  rented  and  used  by  him  ;*  and  for  injury  to  property 
delivered  to  him,  as  a  common  carrier,  for  shipment.*  And 
where  goods  are  committed  to  him  for  sale,  and  through  negli- 
gence or  bad  faith  he  fails  to  realize  the  full  value,  he  will  be  lia- 
ble for  the  real  value  but  not  the  speculative  value.*  He  is 
responsible  for  the  value  of  property  which  by  diligence  would 
have  come  to  his  possession,  but  has  become  lost  by  his  omission 
to  act ;"  but  he  is  not  liable  to  pay  from  the  net  earnings  in  his 
hands,  as  against  the  prior  equity  of  bondholders,  for  the  loss  of 
freight  while  in  transit,  even  when  such  loss  occurred  within  six 
months  prior  to  the  appointment ;'  nor  for  personal  injuries,  un- 
less it  is  so  provided  in  the  order  of  appointment  ;*  nor  from  the 
earnings,  or  proceeds  of  sale,  in  preference  to  the  first  mortgage 
bondholders,"  though  probably  the  great  weight  of  authority  is 
to  the  effect  that  damages  for  personal  injuries  are  payable  from 
the  current  receipts.** 


'  Roa^ury  ▼.  Oentrctl  Vermont  B.  Co, 
«0  Vt.  121 

*  Peoples  y.  Toakum  (Tex.  Civ.  App.) 
26  8.W.  1001. 

'  Turner  ▼.  IndianapdUe,  B.  A  TT. 
B,  Co.  8  Bias.  627. 

^  TocJcum  y.  Dunn,  1  Tex.  Civ.  App. 
624  (see  act  of  1889,  amending  act  of 
1887.  and  its  application  to  receiver's 
liability). 

^Demain  v.  (hseidy,  66  Miss.  820. 

*  Clapp  y.  Clapp,  49  Hun,  196. 

'  EasUm  v.  Houston  db  T,  C.  B.  Co, 
88  Fed.  Rep.  12;  Pennsylvania  Fi- 
nance Co,  y.  Charleston,  C,  d  C,  B. 
Co,  46  Fed.  Rep.  608;  Bx parte  Brawn, 
15  8.  C.  623. 

*  Davenport  v.  Alabama  db  C.  B.  Co. 
2  Woods,  619. 

*  Davenport  v.  Alabama  <fc  C.  B.  Co. 
supra.  But  see  contra,  Cowdrey  v.  Oal- 
wsion,  E,  d  ff.  B.Co,9SV,  S.  862, 
23  L.  ed.  950. 

"flafo  y.  Frost,  99  U.  S.  889,  25  L. 
ed.  419;  Fosdick  y.  SchaU,  99  U.  8. 


286,  25  L.  ed.  389;  Barton  y.  Barbour, 
104  U.  8.  136,  26  L.  ed.  677;  Kain  y. 
Smith,  80  N.Y.  458;  Byan  y.  Hays,  62 
Tex.  42;  Klein  y.  JetoeU,  26  N.  J.  Eq. 
474;  Morse  y.  Brainard,  41  Vt.  551; 
CotDdrey  y.  Oalveston,  H.  <fc  H.  B.  Co, 
93  U.  8.  852,  23  L.  ed.  950.  The 
grounds  upon  which  these  decisions 
are  based  are  in  the  main  (1)  That 
this  class  of  claims  stand  precisely 
upon  the  same  footing  as  other  ex- 
penses of  the  recelyership,  and  should 
be  paid  from  the  same  source.  (2) 
That  eyery  mortgagee  in  accepting 
his  security  impliedly  agrees  that  the 
current  debts  made  in  the  ordinaiy 
course  of  business  shall  be  paid  from 
the  current  receipts  before  he  has  any 
claim  upon  the  income.  Mr.  Chief 
Justice  Waite,  in  Fosdick  y.  SchaU^ 
supra,  said:  *'The  mortgagee  has  his 
strict  rights,  which  he  may  enforce 
in  the  ordinary  way.  If  he  asks  no 
fayors  he  need  grant  none.  But  if 
he  calls  upon  a  court  of  chancery  to 
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§  115.    Corporation  in  hands  of  receiver  not  liable. 

Where  tlie  property  and  effects  of  a  railroad  corporation  are  in 
the  hands  of  a  receiver,  and  he  in  his  official  capacity  is  operating 
the  road,  the  corporation  is  not  liable  for  the  torts  of  the  receiver 
or  of  his  agents  and  employees.  Having  no  control  of  the  prop- 
erty, it  is  apparent  no  liability  can  be  imputed  to  it  for  injuries 
received  while  the  road  is  operated  by  another.' 


put  forlh  its  eztraordioary  powers 
and  grant  him  purely  equitable  relief, 
he  may  with  propriety  be  required 
to  submit  to  the  operation  of  a  rule 
which  always  applies  in  such  cases, 
and  do  equity  in  order  to  get  equity. 
The  appointment  of  a  receiver  is  not 
a  matter  of  strict  sight.  Such  an  ap- 
plication always  calls  for  the  exercise 
of  Judicial  discretion ;  and  the  chan- 
cellor should  so  mould  his  order  that 
while  favoring  one,  injustice  is  not 
done  to  another." 

A  receiver  of  a  railway  is  not  the 
"  proprietor,  owner,  charterer,  or 
hirer"  of  the  railway,  within  Tex. 
Rev.  Stat.  art.  2899,  and  was  not  lia- 
ble under  that  article  prior  to  the 
amendment  thereof  by  Tex.  Act,  April 
11, 1892,  to  one  run  over  ty  an  engine 
on  such  railway.  CampbeU  v.  Davii 
(Tex.  Civ.  App.)  22  S.  W.  244;  Tur- 
ner V.  Cross,  88  Tex.  218,  15  L.  R.  A. 
262. 

A  receiver  cannot  be  held  liable  in 
Texas  for  damages  resulting  in  death. 
IfeRM  df  R  R  Co,  V.  Thodsns  (Tex. 
Civ.  App.)  21  8.  W.  182;  Yoakum  Y. 
Selph,  88  Tex.  607;  Texas  <&  R  R.  Co, 
V.  CoUins,  84  Tex.  121. 

A  receiver  of  a  railway  company  is 
liable  for  personal  injuries  resulting 
from  a  defect  in  the  road,  where  he 
is  not  sought  to  be  charged  with  any 
personal  liability,  whether  the  defect 
existed  when  the  railway  came  into 
his  hands,  or  whether  he  had  been  in 
charge  of  the  road  a  sufficient  time  to 
enable  him  to  repair  it.  Bofiner  v. 
Maufidd,  82  Tex.  284. 


No  recovery  can  be  had  under  the 
statute,  either  against  the  receivers 
themselves  or  the  railway  company, 
for  personal  injuries  sustained  by  an 
employee  while  a  railway  company's 
property  is  in  the  hands  of  receivers, 
when  it  does  not  appear  that  the  re- 
ceiver was  personally  and  immedi- 
ately guilty  of  neglect.  TexM  d  P, 
R.  Co.  V.  Bledsoe,  2  Tex.  Civ.  App. 
88  (see  sub.  1  and  2,  art.  2899,  Tex. 
Rev.  Stat). 

In  general  the  measure  of  the  re- 
ceiver's liability  is  the  liability  of  the 
person  or  corporation  whose  property 
he  is  administerng.  WhiteTumse  v. 
FeOawes,  10  C.  B.  N.  S.  765;  Dalton  v. 
Atlantic,  M.  db  0.  R  R  Co.  4:  Hughes, 
180;  Mersey  Dock  Trustees  v.  Qibbs,  11 
H.  L.  Cas.  686. 

When  a  corporation  is  in  the  handa 
of  a  receiver  who  has  full  possession 
of  its  property  and  entire  charge  of  ita 
affairs,  it  is  not  liable  for  crimes  and 
misdemeanors  committed  by  the  agents 
of  the  receiver.  State  v.  Wabash  R 
Co.  116  Ind.  466;  Ohio  d  M.  R.  Co.  v. 
Dams,  28  Ind.  558;  BeU  v.  Indtanap- 
oUs,  O.  d  L.  R  Co.  53  Ind.  57. 

» Meara  v.  Holbrook,  20  Ohio  St.  187; 
Klein  v.  JeweU,  26  N.  J.  Eq.  474;  Jor- 
dan V.  Weils,  3  Woods,  527;  Dams  v. 
Duncan,  19  Fed.  Rep.  477;  Ohio  M, 
R.  Co.  V.  Davis,  28  Ind.  560;  Bell  v. 
Indianapolis,  C.  d  L.  R.  Co.  58  Ind. 
57;  Metz  v.  Buffalo,  C.  d  P.  R.  Co.  58 
N.Y.  61;  Rogers  v.  Mobile,  etc,  R  Co, 
17  Cent.  L.  J.  290  (Tenn.  1883). 

Where  a  personal  injury  is  received 
while  the  road  is  in  the  hands  of  a  re- 
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A  railroad  company  in  the  hands  of  a  receiver  is  not  liable  for 
an  obstruction  in  the  highwaj^  which  has  been  erected  and  is  main- 
tained by  a  receiver,*  and  is  not  liable  for  the  death  of  an  em- 
ployee caused  by  the  negligence  of  the  receiver/  It  has  been 
held  that  a  person  at  whose  instance  a  receiver  is  appointed 
should  see  that  he  performs  his  duties,  and  any  loss  which  he 
might  have  prevented  by  proper  diligence  must,  as  between  Irira 
and  other  litigants,  be  borne  by  him." 

§  116.    Liability  for  use  of  receiyership  funds. 

Where  the  receiver  realizes  on  money  invested  by  him  which 
is  not  authorized  by  the  court,  he  is  responsible  therefor,*  and  in 
all  cases  he  must  account  for  the  profit  on  funds  held  by  him,* 
and  when  he  deposits  the  money  belonging  to  his  trust  to  his 
private  account  and  uses  it  he  is  chargeable  with  interest.* 
All  classes  of  trustees  having  money  in  their  hands  belonging  to 
a  trust  estate  are  bound  to  keep  the  trust  funds  separate  and  dis- 


ceiver,  and  subsequeDtly  it  is  turned 
over  by  the  receiver  to  the  corpora- 
tion, and  a  suit  for  the  injury  is 
brought  against  the  corporation,  and 
it  appears  by  the  evidence  that  during 
the  time  of  the  receivership  the  earn- 
ings of  the  road  are  more  than  the 
amount  of  the  claim,  but  were  ap- 
plied toward  betterments  of  the  road, 
and  the  road  in  its  improved  condition 
turned  over  to  the  corporation,  and 
the  injury  complained  of  is  such  that  a 
recovery  could  have  been  had  against 
the  receiver,  had  he  still  remained 
such,  the  plaintiff  is  entitled  to  re- 
cover, even  if  the  court  prior  to  the 
receiver's  discharge  ordered  all  claim- 
ants to  intervene  within  a  fixed  time. 
Texas  <fc  P.  E,  Co,  v,  Boyd,  6  Tex. 
Civ.  App.  205;  Texas  T.  B,  Co.  ▼. 
Johnson,  86  Tex.  421.  And  if  the  lia- 
bilities of  the  receiver  for  unadjusted 
claims  exceed  the  amounts  expended 
for  betterments,  it  must  be  pleaded  in 
order  to  constitute  a  defense.  Texas 
d  P.  B.  Co.  V.  BaUey,  83  Tex.  19. 


^8taU  V.  Minneapolis  A  8t.  L.  B.  Co. 
88  Iowa,  589. 

*Texas  dk  P.  B,  Co.  v.  CcUins,  84 
Tex.  121;  Memphis  dt  L.B.B.  Co.  v. 
BtringfeOow,  44  Ark.  822;  Turner  y. 
Hannibal  A  8i.  J.  B.  Co.  74  Mo.  602; 
Ohio  di  M.  B.  Co.  y.  Anderson,  10  111. 
App.  818. 

•    *JDowns  Y.  AUen,  10  Lea,  652;  Tsr- 
reU  V.  IngersoU,  10  Lea,  77. 

But  in  Iowa  where  no  fraud  is 
shown  against  the  plaintiff,  he  is  not 
liable  for  damages  sustained  by  prop- 
erty while  in  the  hands  of  a  receiver. 

Kaiser  v.  KeUoff',  21  Iowa,  95. 

A  railroad  company  is  not  liable  for 
the  negligence  of  the  servant  of  a  re- 
ceiver. 

Ohio  A  M.  B.  Co.  V.  Datis,  28  Ind. 
658;  MeU  v.  Buffalo,  C.  <fe  P.  B.  Co. 
58  N.  T.  61.  Cf.  Stanton  v.  Alabama 
db  C.  B.  Co.  31  Fed,  Rep.  585. 

^Baldwin  v.  Crawford,  2  Chamb.  Ch. 
(Ont.)  9. 

^ Adair  County  v.  Ownby,  75  Mo.  282. 

•Be  Com.  F.  Ins.  Co.  82  Hun,  78. 
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tinct  from  moneys  of  their  own;  and  if  deposited  in  bank  for  safe 
keeping  the  money  should  be  deposited  to  the  credit  of  a  sepa- 
j^te  account  in  their  names  as  trustees  so  that  the  funds  can  be 
at  all  times  traced  and  identified;  but  if  tliis  be  not  done  and  the 
court  can  see  that  by  mingling  of  the  trust  funds  with  their  own 
the  trustees  have  derived  any  benefit  from  their  use,  they  are 
chargeable  with  interest,  simple  or  compound,  as  the  facts  may 
require.*  Where  the  receiver  is  ordered  to  invest  the  funds  in 
his  hands  in  a  certain  way  and  he  does  not  do  so,  he  is  liable  for 
interest.  It  may  be  stated  as  a  general  proposition  that  where  a 
receiver  holds  money  in  his  hands  improperly  he  will  be  charge- 
Able  with  interest,'  aad  where  lie  makes  interest  he  is  liable  for 
interest.' 


^Manning  v.  Manning,  1  Johns.  Oh. 
637;  BoUcUffe  ▼.  Graves,  1  Vem.  196; 
NewUm  v.  Bennet,  1  Bro.  G.  C.  359; 
Piety  V.  Staee,  4  Vea.  Jr.  620;  Sehieffe- 
itn  V.  Steioari,  1  Johns.  Ch.  618;  Min- 
nie V.  Cox,  5  Johns.  Ch.  447;  Mumford 
T.  Murray,  6  Johns.  Ch.  17;  KeUett  v. 
Hathbun,  4  Paige,  110;  Ogilvie  v.  OgO- 
vie,  1  Bradf.  856;  Dujffif  ▼.  Duncan, 
:82  Barb.  598,  affirmed  in  85  N.  Y.  191 ; 
Laneinff  v.  Lansing,  45  Barb.  182;  He 
Com.  F.  Ins.  Co.  82  Hun.  78. 

In  this  case  the  reoeiver  deposited 
the  receivership  moneys  with  his  own 
funds,  and  checked  them  out  from 
time  to  time  for  his  own  purposes  he 
was  charged  with  interest;  but  he 
•cannot  be  charged  with  interest  sim- 
ply because  he  deposits  them  with  his 
-own  funds  in  the  bank  where  the  evi- 
<lence  fails  to  show  that  he  has  used 
any  part  of  the  funds. 

Radford  v.  FoUom,  55  Iowa,  276; 
Eieke  v.  Hicke,  8  Atk.  274. 

A  special  receiver  appointed  to  col- 
lect a  surplus  arising  from  a  sale  un- 
>der  a  deed  of  trust  and  return  it  to 
-court  at  the  next  term,  who  received 
the  same  in  confederate  treasury  notes 
•at  the  begining  of  the  war,  and  in 
igood  faith  placed  them  in  a  responsi- 


ble bank  to  the  general  account  of  a 
firm  of  which  he  was  a  member,  in 
which  numerous  fiduciary  deposits 
were  kept,  is  not  liable  therefor  where 
no  subsequent  term  was  held,  and  the 
bank  failed  as  a  result  of  the  war,  and 
the  money  was  lost  with  it.  Barton  v. 
Bidgeway,  92  Va.  168. 

*Harman  v.  Foster,  1  Hog.  818;  FeU 
nam  v.  Kirby,  4  Ir.  Eq.  320. 

A  receiver  is  not,  as  a  matter  of 
course,  chargeable  with  interest  in  the 
absence  of  special  circumstances. 
Crawford  v.  Fiekey  (W.  Va.)  28  S.  E. 
662. 

^ Potts  V.  Leighton,  16  Ves.  Jr.  278; 

Lonsdale  v.  Church,  8  Brace.  41; 

V.  JoUand,  8  Ves.  Jr.  72;  Fletcher  v. 
Dodd,  1  Ves.  Jr.  85;  Harrison  v.  Boy- 
deU,  6  Sim.  211;  8haw  v.  Bhodes,  2 
Russ.  589. 

But  he  is  not  liable  for  interest  if  he 
does  not  treat  the  trust  funds  as  his 
own.  Adair  County  v.  Cwnby,  75  Mo. 
282. 

An  order  directing  receivers  to  pay 
interest  on  certain  bonds,  * 'after  meet- 
ing such  other  obligations  as  they 
have  been  directed  to  discharge  by 
the  former  orders  of  this  court,"  does 
not  authorize  the  payment  of  such  in- 
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§  117.    For  default  of  another. 

A  receiver  of  a  corporation  who  employs  another  to  look  after 
and  care  for  property,  in  the  absence  of  an  express  agreement  to- 
the  contrary,  is  individually  liable  for  the  latter's  services,*  bnt 
where  he  employs  an  attorney  to  collect  money,  which  is  collected 
by  such  attorney  and  not  turned  over  to  the  receiver,  he  will  not 
be  liable  to  the  estate  for  such  loss  where  it  appears  that  the  em- 
ployment of  an  attorney  was  necessary,  and  the  attorney  em- 
ployed was  in  good  standing.' 


terest  until  the  debts  expressly  di- 
rected to  be  paid  by  the  former  orders 
have  been  paid. 

CerUral  Trust  Co.  v.  Wabash,  St,  L. 
A  P.  5.  Qo.  88  Fed.  Rep.  68. 

^Rogers  v.  Wendell,  64  Hun,  640. 
This  was  an  action  brought  by  an 
employee  of  the  receiver  whose  duty 
it  was  under  his  contract  to  take 
charge  of  the  receivership  property 
and  make  certain  disbursements  on 
account  of  the  property.  In  the  course 
of  his  employment  he  made  weekly 
reports  to  the  receiver,  furnished  ma- 
terial, looked  after  the  property  gen- 
erally. The  receiver  died  without 
having  paid  the  plaintiff  his  salary  of 
$409,  and  $88  disbursed,  and  suit  was 
instituted  against  the  estate  for  these 
amounts.  On  the  trial  of  the  case  the 
court  refused  judgment  on  the  ground 
that  the  receiver  did  not  assume  a  per- 
sonal liability.  The  case  was  reversed 
in  the  upper  court  upon  the  authority 
of  Schmitt&r  v.  Simon,  101  N.  Y.  567; 
WtUis  V.  Sharp,  118  N.  T.  591,  4  L. 
R.  A.  498  (Executors  and  Administra- 
tors); Austin  y,  Munro,  47  N.  Y.  860, 
which  were  cases  holding  executors 
and  administrators  personally  liable 
on  their  contract.  See  also  Davis  v. 
Stover,  16  Abb.  Pr.  N.  8.  225.  where 
it  was  held  that  an  agent  employed  by 
a  receiver  in  the  execution  of  a  trust 
must  look  to  the  person  employing 
him  indivlduaUy,  for  his  pay,  and  the 


estate  was  not  bound,  but  that  if  there^ 
'Was  an  express  agreement  that  the 
compensation  was  to  be  made  out  of 
the  estate  the  claim  might  be  an  equi- 
table set-off  against  a  claim  of  the  es- 
tate. The  same  principle  was  an- 
nounced in  Noyes  v.  Blakeman,  6  N. 
Y.  580:  MpgaU  v.  Wilcox,  45  N.  Y.  809;. 
Bowman  v.  TaUman,  2  Robt.  885; 
People  V.  Universal  L.  Ins.  Co.  30  Hun, 
142;  Kedian  v.  JBo^ft,  88  Hun,  145 
(trustee);  Bj/an  v.  Band,  20  Abb.  N. 
C.  814;  Patton  v.  Boyal  Baking  Pow- 
der Co.  114  N.  Y.  4.  A  receiver  has 
no  power  to  contract  a  debt  chargeable 
against  the  fund,  and  while  a  court 
may  allow  expenses  by  a  receiver  for 
the  preservation  of  the  property,  it  is 
the  order  of  court  and  not  the  act  of 
the  receiver  which  creates  the  charge 
and  upon  which  its  validity  depends. 
VUas  V.  Page,  106  N.  Y.  451. 

•In  Be  Union  Bank,  87  N.  J.  Eq.  420. 
the  receiver  was  not  permitted    to- 
charge  the  fund  with  the  expense  of 
clerks  when  services  were  unneces- 
sary, nor  with  the  expense  of  a  daily 
newspaper,  nor  for  fees  of  counsel  to- 
resist  applications  to  the  court  which 
the  receiver  ought  not  to  have  op- 
posed, but  he  was  allowed  for  moneys- 
collected  and  misappropriated  by  an 
attorney  whom  he  employed  in  the 
business  of  the  trust  in  which  it  was 
necessary  for  him  to  act  by  an  attor- 
ney-at-laWy  such   attorney  being   in< 
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§  118.    For  supplies^  labor^  etc. 

As  has  been  seen  elsewhere  the  receiver  in  a  foreclosure  pro* 
ceeding  is  authorized  to  purchase  on  credit  the  necessary  sup- 
plies, and  such  indebtedness  is  payable  out  of  the  net  earnings, 
and  if  they  are  insufficient  then  it  may  be  a  charge  upon  tlie 
funds  realized  on  a  sale  of  the  mortgage  premises.^  He  is  not 
personally  liable,  however,  for  services  rendered  by  employees  in 
charge  of  receivership  property.'  Where  an  employee  of  a  re- 
ceiver of  a  railroad  company  is  injured  in  the  line  of  his  duty  and 
without  his  apparent  fault  he  may  recover  his  wages  for  the  time 
during  which  he  is  disabled.*  Where  materials  are  furnished  to 
a  receiver  the  proper  court  to  present  a  claim  therefor  is  the 
court  appointing  the  receiver  and  not  the  court  of  another  state 
where  the  receivership  has  been  extended  over  leased  lines  by 
ancillary  proceedings.*  The  employees  of  a  receiver  alleging  a 
grievance  against  him  may  be  heard  by  the  court  upon  making 
proper  application,  and  if  the  court  shall  be  of  opinion  that  fur- 
ther investigation  is  demanded  he  may  require  the  receiver  to 
answer  and  hear  evidence  upon  the  issue  made,  but  the  court  will 
not  reverse  a  decision  of  the  receiver  in  reducing  the  wages  of 
his  employees  where  it  involves  an  extensive  investigation.* 


good  sUDding  and  no  negligence  ap- 
pearing on  the  part  of  the  receiver. 

See  %  118,  note  2;  §  120. 

^Kneeland  v.  Bau  Foundry  db  Maeh, 
Works,  140  U.  S.  592,  85  L.  ed.  543; 
Kneeland  v.  American  Loan  dt  T.  Co. 
186  U.  8.  89,  84  L.  ed.  879;  MiUen- 
herger  ▼.  Loganaport,  G,  d  3,  W.  R. 
Co,  106  U.  S.  289. 27  L.  ed.  119;  Union 
Trust  Co.  V.  Souther,  107  U.  8.  691. 
27  L.  ed.  488;  WaOaee  v.  Loomis,  97 
U.  8.  146.  24  L.  ed.  895. 

*Boffers  ▼.  WendsU,  54  Hun.  640. 

Missouri  P.  B.  Co.  ▼.  Texas  db  P, 
R.  Co.  41  Fed.  Rep.  819. 

^Ctyde  y.  Richmond  A  D.  R.  Go.  66 
Fed.  Rep.  589. 

Continental  Trust  Go.  v.  T<^£do,  St. 
L.  db  K.  0.  R.  Co,  59  Fed.  Rep.  514. 

See  also  Railroad  Receivers. 

As  to  the  payment  of  claims  from 
the  proceeds  of  sale  it  is  held  in  Knee- 


land  V.  American  Loan  db  T.  Co,  186 
U.  8.  89,  84  L.  ed.  879.  that  where  the 
receiver  is  appointed  at  the  instance 
of  a  general  creditor,  such  creditor 
is  not  entitled  as  against  the  lien  of 
the  mortgage  bondholders  to  a  prefer- 
ence in  payment  from  the  proceeds  of 
sale.  But  in  Kneeland  v.  Bass  Foun^ 
dry  db  Mach.  Works,  140  U.  8.  692,  85 
L.  ed.  548,  a  claim  was  allowed  for 
supplies  furnished  to  a  receiver,  ap- 
pointed on  the  application  of  a  judg- 
ment creditor,  and  ordered  to  be  paid 
from  the  proceeds  of  sale,  where  so- 
far  as  the  record  showed  that  was  the 
only  fund  available  for  its  payment 
and  where  the  supplies  were  necessary 
for  the  continued  operation  of  the 
road,  and  had  gone  into  the  general 
property  covered  by  the  mortgage, 
which  was  sold  at  the  foreclosure 
sale,  upon  the  authority  of  Fosdiek  v^ 
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§  119.    For  money  deposited  in  banlt. 

A  receiver  having  money  in  bis  hands  has  no  right  to  part  with 
the  actual  custody  of  such  money  by  depositing  it  in  a  bank  or 
otherwise,  save  at  his  own  risk,  without  order  of  court  and  he 
must  make  good  the  loss.*  While  a  receiver  may  keep  money  in 
s,  bank  as  a  safe  place  of  deposit,  or  he  may  use  the  bank  as  a 
means  of  transmitting  money  to  distant  places,  and  if  in  doing  so 
he  uses  reasonable  care  and  diligence  he  will  not  be  held  Hable 
for  loss  in  case  of  a  failure  of  the  bank,*  and  where  the  receiver- 
ship money  is  already  in  a  place  of  permanent  custody  and  whicli 
is  one  of  safety  the  receiver  is  not  authorized  in  rerao\'ing  such 
•deposit  to  a  bank,  or  otherwise  save  at  his  own  risk  without  an 
order  directing  him  to  do  so  from  the  court,*  but  if  a  receiver  in 
the  exercise  of  sound  business  judgment  deposits  money  in  a  bank 
of  good  credit  in  preference  to  taking  the  money  with  liim  to 
London  to  pass  his  accounts,  and  in  the  meantime  the  bank  fails 
the  receiver  is  not  liable.*  But  where  he  has  the  receivership 
money  on  deposit  in  a  bank  to  his  credit  as  receiver  and  with- 
<iraw8  such  deposit  and  places  it  to  his  private  account  in  another 
bank  and  declines  to  explain  the  transaction  he  is  chargeable  with 
interest,*  and  if  he  places  the  fund  with  private  bankers  without 
security  and  it  is  loaned  out  on  stock  collaterals  without  his 
knowing  to  whom,  or  on  what  stock,  or  the  interest  to  be  received, 
he  is  chargeable  with  the  interest  he  received." 


Sehall.  99  U.  S.  235.  25  L.  ed.  839; 
Miltenberger  ▼.  Loganaport,  O,  db  8,  W. 
R.  Co,  106  U.  8.  286.  27  L.  ed.  117; 
UriMn  Trust  Co.  v.  Souther,  107  U.  S. 
591,  27  L.  ed.  488;  WaUace  y.  LoomU, 
'^7  U.  S.  146,  24  L.  ed.  895;  Burnham 
v.  B<nDers,  111  U.  8.  776.  28  L.  ed. 
596. 

^Bicki  V.  Broyles,  78  Ga.  610;  State, 
Collins,  y.  Gooeh,  97  N.  C.  186. 

*State,  Collins,  v.  Oooeh,  supra.  He 
'will  not  be  authorized,  however,  in 
making  a  loan  to  the  bank  without 
security. 

^Riek^  y.  Broyles,  78  Oa.  610;  Knight 
T.  Plynwuih,  8  Atk.  480. 

*Bouth  y.  HaweU,  8  Yes.  Jr.  565. 


Of.  AHantic  d  N.  C.  R.  Co.  y.  Gneles, 
69  N.  C.  59. 

^Hinckley  y.  QUman,  C.  <fc  S.  R,  Co, 
100  U.  S.  158,  25  L.  ed.  591. 

*Atty.  Qen,  y.  North  American  L. 
Ins.  Co.  89  N.  Y.  94.  In  this  case 
the  receiver  acted  in  good  faith  and 
no  money  was  lost. 

A  firm  suspended  and  became  in- 
solvent and  at  the  time  of  such  sus- 
pension had  on  deposit  with  them 
from  another  firm  a  large  amount  of 
money  to  secure  advances  made  to  the 
latter  from  time  to  time.  It  was  not 
understood  that  they  were  to  keep  on 
hand  the  same  money  deposited  or 
any  particular  money  or  property,  the 
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1 120.    For  costs  and  expenses. 

Where  proceedings  were  instituted  by  a  bank,  and  after  its  in- 
solvency and  the  appointment  of  a  receiver  the  latter  carried  on 
tlie  proceedings,  the  defendant  is  entitled  to  his  costs  on  the  ren- 
dition of  a  judgment  in  his  favor,  to  be  paid  from  the  fund  in  the 
receiver's  hands,*  but  the  court  will  not  order  paid  expenses  in- 
curred in  legal  proceedings  wliere  such  proceedings  were  not  au- 
thorized by  the  court,'  nor  where  the  receiver  contests  a  claim  in 
bad  faitli,  and  where  he  voluntarily  embarks  in  litigation  without 
funds  from  which  to  pay  the  costs  thereof  he  is  guilty  of  bad 
faitli  and  must  pay  such  costs  pei-sonally.'  Costs  incurred  for  the 
benefit  of  a  fund  in  the  hands  of  a  receiver  will  be  paid  from 
£uch  fund,*  though  an  order  of  court  authorizing  the  action  has 
been  held  necessary.*  Wliere  a  judgment  for  costs  has  been  ren- 
•dered  against  a  receiver  he  will  not  be  ordered  on  motion  to  pay 
€uch  costs  from  the  funds  in  his  hands,  even  upon  a  showing  that 
he  has  paid  other  larger  amounts,  or  recently  had  sufficient  funds 
to  pay  the  judgment.  He  is  not  bound  to  render  the  account  to 
«ach  individual  creditor.  Other  creditors  with  suits  pending  or 
to  be  commenced  have  an  equal  claim  upon  the  funds  in  the  re- 
•ceiver's  hands.  Such  a  motion  cannot  be  converted  into  a  cred- 
itor's bill/     Expenses  for  repairs  are  a  charge  on  the  funds  in  his 


^tccount  being  a  debit  and  credit  ac- 
•count,  intereBt  being  allowed  on  one 
'Side  and  credited  on  the  other.  After 
the  suspension  and  appointment  of  a 
receiver,  the  depository  firm  sought 
to  compel  the  receiver  to  pay  over  the 
balance  in  his  hands  of  said  deposit 
«n  the  ground  that  it  was  a  special 
deposit.  BUd,  that  the  receiver  was 
not  liable  for  the  deposit  as  a  special 
<lei>08it;  if  a  special  deposit  had  been 
made  and  the  same  money  had  been 
found  or  property  in  which  it  had 
been  wrongfully  invested,  or  which 
had  been  wrongfully  substituted  for 
it  then  such  money  or  property  could 
have  been  followed  into  the  hands  of 
the  receivers  and  recovered.  Butler 
V.  Sprague,  66  N.  Y.  392.  Cf.  Be 
Franklin  Bank,  1  Paige,  249;  CJiap- 


man  v.  WhiU,  6  N.  Y.  412;  Cook  v. 
TuOis,  85  U.  S.  18  Wall.  382,  21  L. 
ed.  933;  Clark  v.  leelin,  88  U.  8.  21 
Wall.  860,  22  L.  ed.  668;  Van  Alen  v. 
American  Nat,  Bank,  52  N.  Y.  6. 

^Camp  V.  Niagara  Bank,  2  Paige, 
283. 

^Dudgeon  v.  Bowen,  Hayes  &  J.  717. 

*B(mrdon  v.  Maniin^  74  Hun,  246. 

A  receiver  of  an  estate  cannot 
charge  the  heirs  and  legatees  with  the 
cost  of  an  unsuccessful  litigation  over 
his  accounts.  Henry  v.  Henry^  103 
Ala.  682. 

^Locke  V.  Cowrt,  42  Hun,  484. 

^Swaby  v.  Dickon,  5  Sim.  629;  Con^ 
yer$  v.  Crotbie,  6  Ir.  Eq.  657;  Brie- 
tawe  V.  Needham,  12  Phill.  Ch.  190. 

*I>evendorf  v.  Dickinson,  21  How. 
Pr.  276. 
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hands,  and  so  are   salaries,   including  receiver's  certificates,  a. 
charge  upon  mortgage  property  taking  precedence  to  the  mort- 


gage. 


§  121.    For  rents. 

Where  a  receiver  as  such  takes  possession  of  premises  which 
were  held  as  lessee  by  those  whose  estate  he  is  administering  and 
has  paid  rent  therefor,  according  to  the  terms  of  the  lease,  from 
the  time  of  his  appointment  for  a  considerable  period  thereafter, 
he  becomes  liable  for  the  rent  accruing  thereafter,  and  it  is  not  a. 
defense  that  there  is  no  privity  of  contract  between  himself  and 
lessor.  The  title  to  the  demised  term  passes  to  and  becomes 
vested  in  the  receiver  and  he  is  liable  for  the  subsequently  accru^ 
ing  rent.'  This  principle  is  based  upon  the  fundamental  doctrine 
applied  to  parties  generally,  that  possession  and  use  of  property 
carries  with  it  a  corresponding  liability  to  pay  therefor  according^ 
to  the  terms  of  the  lease  under  which  the  property  was  held  by 
the  receiver's  predecessor,  during  the  time  he  occupies  the  demised 
property.'  But  it  by  no  means  follows  from  this  that  he  becomes 
liable  for  the  entire  unexpired  portion  of  the  term,  for  he  is  liable 
for  such  covenants  only  as  are  broken  while  privity  of  estate  is 
continued,  and  it  is  at  all  times  within  his  power  to  escape  fur- 
ther liability  by  abandoning  possession  even  if  done  for  the  ex- 
press purpose  of  avoiding  further  payment  for  rent,  and  thereby 
destroy  the  privity  of  estate.* 

A  receiver  will  be  liable  for  the  rents  collected  by  him  although 
his  bond  was  not  approved  until  sometime  afterwards,*  but  he  is^ 
not  liable  where  he  refuses  to  take  possession  Of  the  leasehold 


^Sterling  Y.  Wynne,  Hayes  &  J.  817; 
Ellis  V.  Vernon,  4  Tex.  Civ.  App.  66. 
See  §  117. 

*  Wells  V.  Htggins,  182  N.  Y.  459; 
Woodruffs.  Erie  B.  Co,  93  K  Y.  609; 
Frank  v.  New  York,  L,  E,  A  F.  B. 
Co.  122  N.  Y.  197. 

^Frank  ▼.  New  York,  L.  E,  df  W. 
B,  Co,  supra.  In  such  case  the  re- 
ceiver occupies  the  premises  and 
makes  himself  liable  by  reason  of  his 
privity  of  estate  and  not  by  any  priv- 
ity of  contract,  and  by  reason  thereof 


becomes  liable  to  pay  rent  which  is  a 
covenant  running  with  the  land. 

A  service  of  notice  upon  the  lessee 
in  a  forcible  entry  and  detainer  pro- 
ceeding will  be  binding  on  a  receiver 
of  his  property  subsequently  appoint- 
ed in  another  suit.  Woodward  v. 
WinehiU  (Wash.)  44  Pac.  860. 

^Frankv.  New  York,  L,E.&iW,  B. 
Co.  supra;  CkUds  v.  Cla^k,  3  Barb. 
Ch.  52;  Tate  v.  McCormick,  23  Hun, 
218;  Durand  v.  CurtU,  67  N.  Y.  7. 

'  Western  Canada  dt  I,  Co,  8  Prec. 
Rep.  (Ont)  262. 
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premises;'  but  if  it  is  his  duty  to  take  possession  of  real  estate  and 
he  neglects  to  do  so  during  the  period  of  his  appointment  he  is 
•chargeable  with  rent  for  such  premises.*  Before  a  landlord  is 
-entitled  to  a  lien  under  the  statute  of  8  Anne,  chap.  14,  §  1,  his 
rent  must  be  due,  and  when  his  rent  is  not  due  until  after  the 
goods  are  sold  he  cannot  be  a  preferred  creditor.'  A  person 
having  a  claim  for  rent  upon  property  in  the  possession  of  a  re- 
ceiver appointed  by  the  court  should  apply  to  the  court  upon  no- 
tice to  the  receiver,  for  an  order  upon  the  receiver  to  pay  the  rent 
or  for  lea^e  to  proceed  by  distress  or  otherwise.*  The  rental  value 
of  rolling  stock  while  it  is  in  the  hands  of  the  receiver  appointed  at 
the  instance  of  a  mortgagee  in  a  proceeding  instituted  to  foreclose 
a  mortgage,  if  used  by  the  receiver  in  operating  a  railroad  is 
properly  allowed  as  a  prior  lien  to  the  mortgage  indebtedness.* 

§  122.    On  unexpired  leases. 

An  ordinary  chancery  receiver  appointed  in  a  foreclosure  pro- 
<;eeding  does  not,  simply  by  virtue  of  his  appointment,  become 
liable  upon  the  covenants  and  agreements  of  the  pereon  or  corpo- 
ration over  whose  property  he  is  appointed ;  and  in  case  of  a 
receivership  of  a  railroad  he  is  entitled  to  a  reasonable  time  in 
which  to  elect  whether  he  will  adopt  a  lease  in  which  the  railroad 
•company  is  the  lessee  or  return  the  leased  property  to  the  lessor 
or  owner.*  He  does  not  by  reason  of  his  appointment  become  an 
assignee  of  the  term,*  and  in  such  case  it  is  a  proper  matter  of 


^Fidelity  Safe  Deposit  d  T  Co.  y, 
Armstrong,  85  Fed.  Rep.  567. 

^Dinons  v.  AUen,  10  Lea,  652. 

^Qaiiher  v.  StroekMdge,  67  Md.  222. 

*Noe  V.  Oil>8on,  7  Paige.  518. 

^Kneeland  v.  Am&riean  Loan  A  T, 
(Jo,  186  U.  S.  89,  84  L.  ed.  879.  8uch 
rental  should  be  fixed  not  at  the  actual 
mileage  but  at  its  reasonable  value. 

*Quiney,  M.  dk  P.  R  €h.  v.  HumpJi- 
reye,  145  U.  S.  82,  86  L.  ed.  682;  St, 
Joseph  A  St,  L.  R  Co,  ▼.  Humphreys, 
145  U.  8.  105,  86  L.  ed.  640.  And  the 
-same  rales  apply  to  leases  of  rolling 
Btock,  which  are  coupled  with  an  op- 
tion to  buy  and  the  privilege  of  re- 
'turning  in  case  of  an  inability  to  pay 


therefor,  on  the  payment  of  the  stipu. 
lated  rental.  Sunflovoer  OH  Co,  v. 
Wilson,  142  U.  8.  318,  85  L.  ed.  1025; 
Qnn.  V.  Franklin  Ins,  Co,  115  Mass. 
278;  Sparhawk  v.  Terkes.  142  U.  8.  1, 
85  L.  ed.  915;  Southern  Exp,  Co,  v. 
Western  N,  C,  R,  Co,  99  U.  8.  191,  26 
L.  ed.  819;  Goe  v.  New  Jersey  M,  R, 
Co,  27  N.  J.  Eq.  87;  United  States 
Trust  Co,  v.  Wabash  db  W,  R,  Co.  150 
U.  8.  287,  87  L.  ed.  1085;  Woodruff  y. 
Erie  R.  Co.  98  N.  Y.  609;  Ri  Otis,  101 
N.  Y.  580;  Farmers*  Loan  db  T.  Co,  v. 
Chicago  d  A.  B.  Co.  42  Fed.  Rep.  6. 

''Olenny  v.  Langdon.  98  U.  8.  20, 25 
L.  ed.  48;  American  File  Co.  ▼.  Oar- 
rett,  110  U.  8.  288,  28  L.  ed.  149;  Re 
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consideration  l>y  the  court  whether  the  adoption  of  the  lease  and! 
the  operation  of  the  leased  road  would  be  a  burden  upon  the  re-^ 
ceiver,  and  the  property  in  his  hands,*  and  one  of  the  elements- 
entering  into  such  a  question  is  whether  the  cost  of  maintaining 
such  leased  line  prior  to  the  surrender  to  the  receiver  exceeded 
the  earnings  thereof.*  If,  however,  under  the  circumstances  of 
the  case  the  receiver  become  assignee  of  the  term  and  is  vested 
with  the  estate  he  is  liable  for  the  rent  during  the  term  of  the 
receivership.* 

§  123.    Adoption  of  lease  by  receiver. 

As  we  have  seen,  neither  the  appointment  of  a  receiver  nor  hi&^ 
taking  possession  of  a  leased  line  of  road,  or  other  leased  property, 
makes  him  liable  for  the  rental  longer  than  he  sees  proper  to  re- 
tain possession  thereof.*  Such  leases,  however,  may  be  adopted 
by  the  receiver  and  thenceforth  they  become  in  all  their  covenants 
and  conditions  obligatory  on  the  receiver  and  the  property  in  his 
charge.'    The  adoption   by  the  receiver  may  be  eflEected  by  a 


Oak  Pita  Colliery  Co.  L.  R.  21  Ch.  D!v. 
822,  3E0;  Broton  v.  Toledo,  P.  <fc  W.  B. 
Co.  35  Fed.  Rep.  444;  People  v.  Uni- 
versal L.  Im,  Co.  80  Hun,  142;  Easton 
V.  Houston  d  T,  C.  R.  Co.  88  Fed. 
Rep.  784;  Fidelity  Safe  Deposit  Co.  v. 
Armstrong.  85  Fed.  Rop.  567. 

^St.  Joseph  <t  St.  L.  R.  Co.  v.  Humph- 
reys, 145  U.  S.  105,  86  L.  ed.  640. 

^Quincy,  M.  A  P.  R.  Co.  v.  Humph- 
reys, 145  U.  S.  82.  86  L.  ed.  682. 

^Brown  v.  Toledo,  P.  dbW.  R.Co.^ 
Fed.  Rep.  444. 

*  See  §  105. 

Cf.  Oaither  v.  StoekMdge,  67  Md. 
222.  If  the  key  is  surrendered  and  the 
leasehold  property  returned  to  the 
landlord  before  rent  matures  the  land- 
lord has  no  claim  upon  the  receiver; 
if,  however,  he  is  still  in  possession 
when  the  rent  matures  the  receiver 
may  properly  pay  the  accrued  rent. 

The  refusal  of  a  receiver  of  a  na- 
tional bank  which  went  into  insolv- 
ency and  was  dissolved  shortly  after 
making  a  lease  for  a  long  term,  to 


take  possession  of  the  leased  premises, 
does  not  entitle  the  lessor  to  damages 
out  of  the  assets,  where  the  rent  was- 
paid  while  the  bank  waa  in  possession. 
Fidelity  Safe  Deposit  d  T.  Co.  v.  Am^ 
etrong,  85  Fed.  Rep.  567. 

^Quincy,  M.  dk  P.  R.  Ch.  v.  Humph- 
reys, 145  U.  S.  82, 86  L.  ed.  632. 

Where  receivers  of  an  insolvent  rail- 
road company  agreed  to  accept  cer- 
tain rails  contracted  for  before  their 
appointment  believing  their  accept- 
ance would  be  for  the  benefit  of  the- 
estate  it  was  held  to  be  an  adoption 
and  binding  on  the  receivers  though 
it  was  subsequently  developed  that 
the  contract  was  a  losing  one.  Wa- 
bash, St.  L.  dh  P.  R.  Co.  V.  Central 
Trust  Co.  22  Fed.  Rep.  269.  And  see 
Central  Trust  Co.  v.  Wahash,  St.  L.  db 
P.  R.  Co.  52  Fed.  Rep.  908.  It  has 
been  held,  however,  that  an  improvi- 
dent contract  of  the  receiver,  detri- 
mental to  the  trust  should  not  be  en- 
forced, unless  the  contractor  is  ig- 
norant of  such  improvidence  and  has- 
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direct  affirmation  of  liis  intention  so  to  do  with  tlie  landlord  or 
lessor ;  or  it  may  be  done  by  acts  on  the  part  of  the  receiver  which 
by  implication  will  amount  to  an  adoption.  The  rule  upon  this 
subject,  as  stated  by  Mr.  Piatt  in  his  work  on  Leases,'  and  adopted 
by  the  United  States  Supreme  Court'  is  as  follows :  "  A  reason- 
able time  was  allowed  the  assignees  to  ascertain  the  value  of  the 
lease  before  they  made  their  election;  for  which  purpose  they  might 
have  it  valued,  or  put  up  for  sale  without  danger  of  such  act 
being  deemed  an  acceptance.  If,  however,  they  accepted  a  bid- 
ding, or  dealt  with  the  estate  as  their  own  or  used  it  in  a  manner 
injurious  to  the  persons  otherwise  entitled  they  were  not  within 
this  protection."     Where  the  receiver  becomes  liable  for  rent  by 


In  good  faith  performed  his  part. 
VanderinU  ▼.  Central  R  Co.  43  N.  J. 
Eq.  669. 

» Vol.  2,  p.  436. 

^Quiney,  M,  dt  P.  R.  Co.  v.  Humph^ 
reys,  145  U.  8.  82, 86  L.  ed.  682.  And 
see  Qlenny  y.  Langdon,  98  XJ.  8.  20. 
26  L.  ed.  43;  American  FUe  Co,  v. 
OarreU,  110  U.  8.  288,  28  L.  ed.  149; 
Sparhawk  v.  Terkee,  142  U.  8.  i,  36 
L.  ed.  916.  This  doctrine  was  ap- 
proved by  the  Court  of  Appeals  of 
England  in  Be  Oak  Pits  CoUiery  Co, 
L.  R.  21  Ch.  Div.  822,  upon  the  au- 
thority of  Be  Lundy  Granite  Co,  L. 
R  6  Ch.  462;  Be  Brown,  Bayley,  its 
Dixon,  L.  R  18  Ch.  Div.  649;  and  by 
Chief  Justice  Parker  in  Berry  v. 
0^u,17K.H.  9,  upon  the  authority  of 
Smiih  V.  Cordon,  6  Law  Rep.  813; 
Copeland  v.  Stephens,  1  Barn.  &  Aid. 
602,  and  other  cases  cited ;  and  by  Mr. 
Justice  Endicott  in  Com,  v.  Frafiklin 
/fM.Cb.ll6  Mass.  278,  upon  the  author- 
ity of  Copeland  v.  Stephens^  supra; 
Thomas  v.  Pemberton,  7  Taunt.  206; 
Em  ▼.  Dobie,  8  Taunt.  826;  AnseU  v. 
Bobson,  2  Cromp.  &  J.  610;  Hanson  v. 
Stewnson,  1  Bam.  &  Aid.  303;  Exparte 
Faxon,  1  Low,  Dec.  404;  Martin  v. 
Black,  9  Paige.  641;  and  by  Chancel- 
lor Walworth  in  Martin  v.  Black,  9 
Pafge,   641,   upon    the  authority  of 


Bourdillon  v.  Dalion,  1  Peakes,  N.  P.. 
238;  Wheeler  v.  Braham,  8  Campb. 
340;  Clarke  v.  Eume,  1  Ryan  &  M. 
206,  and  others.  The  Chancellor  says: 
"If  the  assignee  elects  to  waive  the 
term  and  neither  enters  upon  the  de- 
mised premises  nor  does  any  other  act- 
signifying  his  acceptance  of  the  terms- 
as  assignee  he  is  not  liable  for  the 
rent.  •  •  •  but  if  the  assignee- 
enters  upon  the  demised  premises,  or 
does  any  other  act  which  is  equiva- 
lent to  signify  his  assent  to  accept  the- 
terms  as  the  assignee  of  the  lease  he 
will  become  the  tenant  of  the  prem- 
ises and  render  himself  liable  for  the 
rent."  Justice  Endicott  says:  "There 
must  be  some  occupation  and  use  of 
or  some  dealing  and  intermeddling 
with  the  estate,  or  some  act,  admission 
or  agreement  which  in  terms  or  by 
necessary  implication  indicates  an 
election." 

In  proceedings  to  compel  a  receiver 
in  a  foreclosure  action  to  pay  rent  for 
use  of  tracks  and  terminal  facilities, 
where  the  amount  of  rent  was  left 
uncertain,  a  contract  between  other 
parties,  oppressive  in  its  terms,  is  not 
a  test  of  the  amount  of  rent  which  the 
receiver  should  pay;  and  it  not  being 
shown  that  the  sum  paid  by  the  re- 
ceiver was  insufficient,  the  dismissal 
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reason  of  his  occupancy  of  the  demised  promises  the  liability  will 
be  for  a  reasonable  rental/  during  the  period  of  his  occupancy.' 

Such  leases  do  not  become  binding  upon  the  receiver  by  reason 
of  the  bill  being  filed  for  the  purpose  of  preventing  a  disintegra- 
tion of  the  system,  nor  by  reason  of  the  fact  that  the  receiver  has 
remained  in  possession  of  the  leasehold  property  for  some  time, 
the  lessor  not  having  taken  possession,  or  demanded  possession  by 
reason  of  a  breach  of  the  conditions  of  the  lease.* 

§  124.    Liability  on  leases  made  without  order  of  court. 

Where  a  receiver  of  a  railroad  company  is  authorized  "to  make 
«11  contracts  necessary  in  carrying  on  the  business,  subject  to  the 
supervision  of  the  court,"  he  has  no  authority  to  make  a  lease  for 
A  term  of  general  offices  without  the  sanction  of  the  court,  and  to 
bind  his  successors,  and  the  property,  therefor  for  the  term,  and 
the  fact  that  his  accounts  showed  monthly  the  payment  of  rent 
under  such  lease,  and  that  the  rent  was  reasonable  and  that  the 
accounts  as  rendered  were  passed  upon  by  the  master  and  re- 
ported to,  and  approved  by  the  court,  do  not  amount  to  a  sanction 
by  the  court  of  the  leade  for  the  term.* 

§  125.    On  contracts  other  than  leases. 

Similar  rules  to  those  applicable  to  leases  are  applicable  to  the 
general  contracts  of  the  person  or  corporation  over  whose  prop- 
erty the  receiver  is  appointed,  which  are  in  force  at  the  time  of 
the  receiver's  appointment.     Thus  a  receiver  of  a  railroad  com- 


of  the  proceedings  was  proper.  Peo- 
ria d  P.  U.  B.  Co,  ▼.  Chicago,  P.  <fc 
A  W,  R.  Co.  127  U.  S.  200,  82  L.  ed. 
110. 

^BeU  V.  AfMriean  Protective  League^ 
168  Mass.  558,  28  L.  R.  A.  452. 

« United  States  Trust  Co.  v.  Wabash 
W.  R.  Co.  150  U.  8.  287,  87  L.  ed.  1085; 
Woodruff  V.  Erie  R.  Co.  98  N.  Y.  609; 
Frank  v.  New  York,  L.  E.  A  W.  R. 
Co.  122  N.  Y.  197;  Re  Oak  PiU  Col- 
liery Co.  L.  R.  21  Ch.  Div.  328;  Re 
Blackburn  dk  Diet.  Ben.  Bldg.  Soc. 
L.  R.  42  Ch.  Div.  843:  Oaither  v. 
Stockbridge,  67  Md.  222;  Re  Otis,  101 
1^.  Y.  580;  Quincy,  M.  A  P.  R.  Co.  ▼. 


Humphreys,  145  U.  8.  82,  86  L.  ed. 
682;  Coe  v.  New  Jersey  M.  R.  Co.  27 
N.  J.  £q.  87;  Re  SUkstone  A  D.  Coal 
A  I.  Co.  L.  R.  17  Ch.  Div.  158. 

As  to  the  liability  of  an  assignee  in 
bankruptcy  or  insolvency,  see  Hoyt  v. 
Stoddard,  2  Allen.  442;  PatUn  v. 
Deshon,  1  Gray,  825;  Sanders  v.  Par- 
tridge, 108  Mass.  556;  Abbott  v.  Stearns, 
139  Mass.  168;  Frank  v.  New  York,  L. 
E.dW.R  Co.  122  N.  Y.  197. 

*New  York,  P.  A  0.  R  Co.  ▼.  New 
York,  L.  E.  <fc  W.  R.  Co.  68  Fed.  Rep. 
268. 

^Chicago  Deposit  Vault  Co.  v.  Me- 
Nulta,  153  U.  S.  554,  38  L.  ed.  819. 
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pany  is  not  liable  for  removing  a  switch  which  the  company  was 
under  contract  to  maintain  at  a  certain  place.*  In  another  case, 
however,  in  the  same  state  where  in  consideration  of  the  grant  of 
the  right  of  way  across  land  tlie  railroad  company  agreed  to  erect 
a  water  tank  on  the  land  and  maintain  the  same,  which  was  to  be 
supplied  with  water  from  a  spring  for  which  compensation  was 
to  be  made,  it  was  held  that  there  was  a  lien  upon  the  earnings 
of  the  road  in  the  hands  of  a  receiver  to  secure  such  payment 
and  a  right  of  action  against  the  receiver  for  breach  of  contract* 
A  receiver  cannot  under  a  contract  between  his  principal  and  an- 
other person  enter  upon  and  use  the  property  of  the  latter  and 
without  his  consent  repudiate  or  change  the  terms  thereof,  and  if 
the  receiver  uses  a  railroad  track  under  the  terms  of  a  lease  he  is 
bonnd  to  pay  the  rent  according  to  the  terms  thereof.*  The  gen- 
eral rule  upon  the  subject  of  the  liability  of  the  receiver  upon 
the  contracts  of  the  debtor,  in  the  absence  of  a  lien,  is  that  he  is 
not  liable.*  This  rule  is  based  npon  the  fact  that  the  receiver  is 
not  the  representative  of  the  debtor  for  the  fulfillment  of  his  con- 
tracts except  in  such  cases  as  he  may  adopt  the  contract  as  his 
own. 

§  126.    On  contracts  of  predecessor. 

A  receiver  is  not,  as  such,  liable  on  the  contracts  of  his  prede- 
cessor and  cannot  be  sued  thereon;  he  is  not  a  party  thereto  by 
execution  or  adoption,  and  in  the  absence  of  instruction  by  the 
court  is  not  obliged  to  perform  them,  nor  is  he  the  representative 


^Brown  v.  Warner,  78  Tex.  548,  11 
L.  R.  A.  894. 

^Hawe  V.  Harding,  76  Tex.  17. 

*8t.  Louis  dt  0.  R  Oo.  v.  East  St. 
Louis  db  O.  R.  Co.  39  111.  App.  354,  af- 
firmed in  139  111.  401, on  other  grounds. 

^Central  Trust  Oo.  v.  Marietta  &  N. 
G.  R.  Oo.  61  Fed.  Rep.  16,  16  L.  R.  A. 
90;  Southern  Exp.  Oo.  y.  Western  N.  0. 
R  Oo.  99  U.  S.  194.  25  L.  ed.  820; 
Brown  v.  Warner,  78  Tex.  543,  11  L. 
R.  A  894.  Cf.  Central  Trust  Oo.  v. 
Wabash,  St.  L.  &  P.  R  Co.  82  Fed. 
Rep.  666;  EUis  ▼.  Boston,  H.  &  E.  R 

15 


Oo.  107  Mass.  1;  EVmira  Iron  d  8. 
RoUing  MiU  Oo.  ▼.  Erie  R  Oo.  26  N. 
J.  £q.  284. 

A  note  executed  by  a  corporation  to 
one  who  has  previously  given  a  check 
drawn  to  the  individual  order  of  Its 
vicepresident,  which  has  been  used 
by  the  corporation  for  its  own  pur- 
poses, is  a  valid  claim  against  the  cor- 
poration or  a  receiver  appointed  in 
proceedings  for  it«  dissolution.  Peo- 
ple V.  American  Steam  Boiler  Ins.  Oo. 
8  App.  Div.  504,  Aff 'g.  14  Misc.  162. 
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of  hifl  predecessor  in  the  legal  sense  of  the  term,*  nor  can  dam- 
ages be  imposed  upon  him  for  a  failure  to  perform  them,*  but 
under  some  circumstances  such  contracts  may  be  a  charge  against 
the  trust  property.  It  would  seem  that  if  the  contract  of  a  re- 
ceiver is  made  by  order  of  court  it  is  binding  on  the  estate,  and 
upon  a  subsequent  receiver.* 

§  127.    Order  of  payment;  preferred  payments. 

In  foreclosure  proceedings  it  frequently  becomes  important  to 
determine  the  order  of  payment.  It  may  be  stated  as  a  rule, 
however,  that  a  claimant  is  not  entitled  to  an  allowance  from  the 
property  in  the  receiver's  hands  or  from  the  earnings  of  such 
property,  in  preference  to  the  mortgage  bondholders  where  the 
claim  grows  out  of  an  alleged  breach  of  contract,*  nor  are  rentals 
for  rolling  stock  entitled  to  preference  from  the  proceeds  of  sale, 
over  lienholders  under  a  mortgage,  where  there  is  nothing  sold 
except  the  mortgage  property,  and  when  the  receiver  is  appointed 
on  a  bill  filed  by  a  general  creditor,  and  where  the  property  did 
not  sell  for  a  sufficient  amount  to  pay  the  mortgage  indebtedness.* 
Nor  has  the  court  a  right  to  make  the  appointment  of  a  receiver 
conditioned  upon  the  payment  of  the  unsecured  indebtedness.* 


^Lehigh  Goal  db  Nav.  Co.  v.  Central 
R.  Co.  38  N.  J.  Eq.  175. 

^Lehigh  Coal  d  Nav.  Co.  v.  Central 
E.  Co,  AIN.  J.  Eq.  167.  And  where 
he  has  doubts  about  the  fairness  of  the 
contracts  of  its  predecessor  it  is  his 
duty  to  refuse  to  perform  tbem.  It 
was  beld,  however,  by  the  same  court 
in  Kerr  v.  LittU,  42  N.  J.  Eq.  528.  that 
a  suit  for  damages  could  be  main- 
tained against  a  receiver  for  the  non- 
performance of  the  contract  of  a  for- 
mer receiver. 

^Farmers*  Loan  <t  T.  Co.  v.  Bvrling- 
ton  &  8.  W.  R,  Co.  82  Fed.  Rep.  805. 

*Cen(ral  Trust  Co.  v.  Wabash,  8t.  L. 
dbP.K  Co.  82  Fed.  Rep.  566. 

^Kneeland  v.  American  Loan  dt  T. 
Co.  136  U.  8.  89,  84  L.  ed.  879. 

^Kneeland  v.  American  Loan  dt  T. 
Co.  186  U.  8.  89,  84  L.  ed.  879.  Upon 
this  question,   Mr.  Justice    Brewer, 


speaking  for  the  court,  says:  "Be- 
cause in  a  few  specified  and  limited 
cases  this  court  has  declared  that  un- 
secured claims  were  entitled  to  pri- 
ority over  mortgage  debts  an  idea 
seems  to  have  obtained  that  a  court 
appointing  a  receiver  acquires  power 
to  give  such  preference  to  any  general 
and  unsecured  claims.  It  has  been 
assumed  that  a  court  appointing  a  re- 
ceiver could  rightfully  burden  the 
morl^aged  property  for  the  payment 
of  any  unsecured  indebtedness.  In- 
deed, we  are  advised  that  some  courts 
have  made  the  appointment  of  a  re- 
ceiver conditional  upon  the  payment 
of  all  unsecured  indebtedness  in  pref- 
erence to  the  mortgage  liens  sought  to 
be  enforced.  Can  anything  be  con- 
ceived which  more  thoroughly  de- 
stroys the  sacred ness  of  contract  obli- 
gations?   One  holding   a   mortgage 
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It  may  be  stated,  however,  that  if,  at  the  instance  of  any  party 
rightfully  entitled  thereto,  the  conrt  should  appoint  a  receiver  of 
property,  the  same  being  railroad  property  and  therefore  under 
an  obligation  to  the  public,  of  continued  operation  he,  in  the  ad- 
ministration of  such  receivership,  might  rightfully  contract  debts 
necessary  for  the  operation  of  the  road,  either  for  labor,  supplies 
or  rentals,  and  make  such  expenses  a  prior  lien  on  the  property 
itself.'     As  between  the  conflicting  interests  of  general  creditors, 


debt  upon  a  railroad  has  the  aame 
right  to  demand  and  expect  of  the 
court  respect  for  his  vested  and  con- 
tracted priority  as  the  holder  of  a 
mortgage  on  a  farm  or  lot.  So,  where 
a  court  appoints  a  receiver  of  railroad 
property,  it  has  no  right  to  make  that 
receivership  conditional  on  the  pay- 
ment of  other  than  those  few  unse- 
cured claims  which,  by  the  rulings  of 
this  court)  have  been  declared  t^  have 
an  equitable  priority.  No  one  'is 
bound  to  sell  to  a  railroad  com- 
pany or  to  work  for  it,  and  whoever 
has  dealings  with  a  company  whose 
property  is  mortgaged,  must  be  as- 
sumed to  have  dealt  with  it  on  the 
faith  of  its  personal  responsibility  and 
not  in  expectation  of  subsequently 
displacing  the  priority  of  the  mort- 
gage liens." 

'See  last  preceding  note. 

A  receiver  of  a  railroad  is  not  lia- 
ble, individually,  upon  contracts  made 
as  receiver  where  he  has  not  pledged 
his  own  credit. 

Newman  v.  Davenport,  9  Baxt.  588. 

A  rule  has  been  adopted  in  the  sev- 
enth circuit  though  not  fully  or  ex- 
pressly formulated  in  any  decision, 
to  allow  preferential  payments  for  la- 
bor suppllbe  and  equipment  from  the 
income  during  the  receivership,  or 
from  the  sale  of  property  mortgaged, 
for  a  period  of  six  months  preceding 
the  appointment  of  a  receiver.  Thomas 
V.  Peoria  d  B,  R  Co,   86  Fed.  Rep. 


808.  The  remainder  due  on  a  locomo- 
tive sold  to  a  railroad  company  more 
than  six  months  prior  to  the  time  the 
road  went  into  the  hands  of  a  receiver 
cannot  be  allowed  out  of  the  earnings 
of  the  receivership  in  preference  to 
the  claims  of  bondholders  under  a 
prior  mortgage,  but  is  to  be  classed 
with  the  general  corporate  indebted- 
ness. Manchester  Locomotive  Works  v. 
Truesdale,  44  Minn.  115,  9  L;  R.  A, 
140.  It  has  been  held  that  a  receiver 
is  liable  for  the  good  will  of  the  con- 
cern over  which  he^as  been  ap- 
pointed^fceiver.  Merchants  Nat, 
Bank  v.  Landauer,  68  Wis.  44. 

A  trustee  of  the  bondholders  of  a 
railroad  company  who  resists  the  re- 
turn of  cars  delivered  to  such  com- 
pany from  a  lessee  of  the  cars  under 
a  contract  providing  for  their  final  sale 
with  a  reservation  of  title  in  the  lessor 
until  they  should  be  fully  paid  for, 
and  who  participates  in  procuring  an 
order  to  restore  them  to  such  lessor, 
is  estopped  to  deny  that  the  rental  of 
the  cars  is  an  expense  of  the  receiver- 
ship of  such  railroad  company  prior 
in  dignity  to  the  lien  of  the  mortgage 
securing  the  bonds.  Lane  v.  Macon 
db  A.  B.  Co,  96  Ga.  680. 

A  pledge  of  the  revenues  to  b& 
earned  by  an  electric  light  company 
under  its  contract  with  a  city  will  not 
entitle  the  pledgee  to  the  payments  ta 
be  made  by  the  city  as  against  the  re- 
ceivers, where  nothing  wiU  become 


22S 


RECEIVEEISHIPS. 


and  the  bondholders  secured  by  a  first  mortgage,  where  not 
only  the  real  estate  but  the  personalty  is  taken  possession  of  by  a 
receiver  and  a  sale  made  of  both,  questions  of  difficulty  have  pre- 
sented themselves,  and  no  general  rule  can  possibly  be  stated  ap- 
plicable to  all  cases.  The  following  propositions  have  been  re- 
cently established,  or  reiterated,  by  the  Supreme  Court  of  the 
United  States  relative  to  the  rights  of  mortgagees  and  general 
creditors  and  their  priority  with  respect  to  each  other. 

(a)  Where  a  judgment  creditor  files  a  bill  and  on  his  applica- 
tion a  receiver  is  appointed  for  an  insolvent  railroad  company  and 
possession  is  taken  of  the  property  of  the  company,  real  and  per- 
sonal, the  mortgage  covering  the  realty  only,  the  lien  of  the  judg- 
ment creditor  has  priority  as  to  the  personalty  and  the  lien  of  the 
bondholder  under  the  mortgage  has  priority  as  to  the  realty,  and 
neither  is  charged  with  a  deficiency  from  the  other. 

(b)  Where  a  bondholder  files  a  bill  to  foreclose  his  mortgage 
and  on  his  application  a  receiver  is  appointed  for  a  railroad  com- 
pany, and  the  receiver  takes  possession  of  the  property  of  the 
company,  real  and  personal,  the  personal  for  the  benefit  of  the 
real,  there  is  an  implied  consent  on  the  part  of  the  bondholder 
that  the  rental  value  of  the  personalty  shall  be  paid  in  prefer- 
ence to  his  claim,  as  one  of  the  expenses  of  the  receivership,  and 
thus,  in  this  case,  the  realty  is  burdened  with  the  rental  of  the 
personalty  as  an  operating  expense. 

The  liability  of  a  receiver  for  the  use  of  cars  under  a  contract 
which  is  invalid,  is  the  amount  which  similar  cars  could  be  rented 
for  in  the  open  market.* 

§  128.    When  personally  liable. 

As  a  rule  the  receiver  is  only  liable  in  his  official  capacity  and 
from  the  receivership  fund  in  his  hands ;'  but  he  may  make  him- 


due  from  the  city  until  the  services 
required  by  the  contract  for  each 
month  have  been  performed,  and  such 
services  connot  be  performed  except 
at  a  heavy  expense,  which  must  be 
paid  by  the  receivers,  as  the  contract 
of  assignment  of  revenues  to  be  earned 
is  executory,  and  vests  no  right  in 
favor  of  the  assignees  until  the  ser- 


vices are  rendered,  and  the  receivers 
have  the  right  to  elect  either  to  carry 
out  or  renounce  such  executory  con- 
tracts. United  Electric  HeeuriUes  Ch, 
V.  Louisiana  Electric  Light  Co,  71  Fed. 
Rep.  615. 

>  Thomas  v.  Pleoria  A  B,  L  R.  Oo.^ 
Fed.  Rep.  808. 

•JKain  V.  Qmiith,  80  N.Y.  468, 
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self  personally  liable,  as  where  he  is  operating  property  by  eon- 
tract  or  lease  in  connection  with  receivership  property,  in  which 
case  he  is  individually  liable  for  an  injury  occurring  to  a  person 
growing  out  of  the  use  of  the  property  operated  by  him  under 
contract  or  lease,  and  generally  it  may  be  stated  that  he  is  per- 
sonally liable  where  his  contract  is  personal.*  If  the  law  were 
such  that  a  receiver  would  be  personally  liable  upon  contracts 
made  in  his  oflBcial  capacity,  or  for  torts  committed  by  his  sub- 
ordinates, no  capable  person  would  be  willing  to  act  as  receiver 
and  assume  such  responsibilities,  and  particularly  so  in  the  mat- 
ter of  receivership  of  railways  and  large  corporations,  where  a 
large  number  of  subordinates  are  necessarily  employed."  And  a 
judgment  against  a  receiver  must  be  against  him  officially  and 
payable  from  the  receivership  funds.*  But  if  the  receiver  incurs 
expenses  and  charges  without  sufficient  funds  in  his  hands  to 


^KUbueh  ▼.  Seidler,  57  N.  Y.  S.  R. 
508;  Knowles  v.  ScoU,  64  L.  T.  185; 
Davenport  v.  Alabama  d  C.  R.  Co,  2 
Woods.  519;  VUa$  v.  Paige,  106  N.Y. 
489;  Com.  ▼.  Runk,  26  Pa.  235;  Hop- 
kins  ▼.  Connel,  2  Tenn.  Ch.  828;  LUUe 
y,  Dusenherry,  46  N.  J.  L.  614. 

Although  a  note  may  have  been 
handed  to  a  receiver  that,  he  might 
allow  it  as  a  mortgage  debt,  he  prom- 
ising to  attend  to  it,  and  negligently 
failing  to  do  so,  he  cannot  be  held 
answerable  as  receiver  in  a  court  of 
chancery  for  such  neglect.  The  lia- 
bility is  a  personal  one  solely,  to  be 
enforced  at  law.  Keene  v.  QaeJiUy  66 
Md.  848. 

It  was  held  in  Erwin  v.  Davenport, 
9  Hdsk.  44,  that  a  receiver  is  person- 
ally liable  for  an  injury  resulting  from 
defective  machinery,  if  he  has  knowl- 
edge of  snch  defect;  but  in  such  case 
there  must  be  personal  negligence  on 
the  part  of  the  receiver,  negligence  of 
his  employees  alone  not  being  suffi- 
cient Gamp  V.  Barney,  4  Hun,  878; 
Ogrdot  V.  Barney,  68  N.Y.  281;  Ka$n 


▼.  Smith,  80  N.Y.  458;  Lyman  v.  Oei^ 
tral  Vermont  R,  Co,  59  Vl.  167. 

Under  Tex.  Rev.  Stat.  §  2899,  it 
was  held  that  a  receiver  was  not  "pro- 
prietor, owner,  charterer  or  hirer"  of 
a  railroad  within  the  purview  of  the 
statute,  and  therefore  not  liable  for 
the  death  of  a  person  caused  by  the 
negligence  of  the  receiver  or  his  em- 
ployees. The  statutes  in  Ohio  (Meara 
y.  Holbrook,  20  Ohio  St.  187)  and  New 
Jersey  (LUtle  v.  Dtuenberry,  46  N.  J. 
L.  614)  were  materially  different  from 
the  Texas  statute.  And  see  Lamphear 
V.  Buckingham,  88  Conn.  288. 

•  Farmers  Loan  dk  T,  Co,  v.  Cental 
R.  Co.  2  McCrary,  181;  Davis  v.  Dun- 
can, 19  Fed.  Rep.  477. 

»  Woodruff  V.  Jewett,  37  Hun.  206, 
115  N.  Y.  267;  Datis  v.  Duncan,  19 
Fed.  Rep.  477.  The  proceeding  is  in 
the  nature  of  a  proceeding  in  rem.  It 
seems  however  that  he  may  waive  the 
right  to  be  sued  officially  only.  Camp 
T.  Barney,  4  Hun,  878;  Ifewell  ▼.  BmUh, 
49  Yt.  256 


2'SO 


RECEIVERSHIPS. 


meet  them,  he  may  become  personally  liable  ;*  so  also  if  he  com- 
mits a  tort  while  acting  beyond  the  scope  of  his  authority.' 

§  129.    Liability  for  attorney's  fees. 

An  action  cannot  be  maintained  against  a  receiver  for  services 
rendered  by  an  attorney  to  an  insolvent  corporation  after  a 
receiver  has  been  appointed."  An  allowance  of  coansel  fees  is 
made  to  the  receiver  and  not  to  the  counsel,*  the  amount  being 
usually  determined  by  the  circumstances  of  each  particular  case, 
and  corresponding  with  the  degree  of  responsibility,  the  business 
ability  required  in  the  management  of  the  affairs  entrusted  to 
him,  the  perplexity  and  difficulty  involved,  and  consequently  the 
court  in  its  discretion  is  allowed  a  large  latitude.*  A  receiver  has 
a  right  to  place  the  collection  of  insurance  policies  in  the  hands 
of  competent  attorneys,  and  will  be  liable  for  and  allowed  attor- 
ney's fees  therefor,  though  the  insurance  may  have  been  paid 
without  litigation.*  A  liquidator  in  a  voluntary  winding  up  is 
not  personally  responsible  to  the  solicitor  employed  by  him  in  the 
affairs  of  liquidation/ 


1  Bogers  ▼.  Wendell,  54  Hud,  640. 

Compare  Peacock  v.  PUUburg  Loco- 
motive  dt  Oar  Works,  52  Ga.  417.  In 
this  case  an  order  appointing  a  re- 
ceiver was  rescinded  and  he  turned 
back  to  the  company  property  for 
which  a  possessory  warrant  had  been 
issued. 

•  Cfurran  v.  Oraig,  22  Fed.  Rep.  101; 
Bank  of  Montreal  v.  Thayer,  7  Fed. 
Rep.  622;  HarteU  v.  TUghman,  09  U. 
S.  547,  25  L.  ed.  857;  Barton  v.  Bar- 
bour, 104  U.  8.  126,  26  L.  ed.  572. 

^Barnes  v.  Newcomb,  89  N.Y.  108. 

^International  Improe.  Fund  Trus- 
tees V.  Oreenough,  105  U.  8.  527,  26  L. 
ed.  1157;  Stuart  v.  Bouhoare,  188  U. 
8.  78,  38  L.  ed.  568. 

*Note  preceding. 

A  receiver  of  an  estate  who  employs 
attorneys  to  advise  and  assist  him  In 
performing  duties  which  his  accept- 
ance of  the  trust  presupposes  him  to 
be   capable   of   performing   himself 


must  pay  them  out  of  his  own  means. 
Henrp  v.  Henry,  108  Ala.  582. 

•  Abbott  V.  Downer,  54  Iowa,  687. 

'  T}rueman,  Hooke,  v.  Piper,  L.  R.  14 
Eq.  278.  'fiiiA,  however,  must  be  un- 
derstood to  be  in  the  absence  of  an 
express  contract.  Be  Anglo  Moravian 
Hungarian  Junction  B,  Co.  L.  R.  1 
Ch.  Div.  180,  45  L.  J.  Ch.  115. 

One  who  rendered  legal  services  to 
a  corporation  upon  an  employment 
by  its  officers  during  the  pendency  of 
an  action  for  the  appointment  of  a  re- 
ceiver for  its  property,  and  before  the 
same  passed  under  the  receiver's  con- 
trol,— Held,  to  be  entitled  to  set  off 
the  value  of  such  services  against  an 
account  due  by  him  to  the  corpora- 
tion, and  which  also  accrued  prior  to 
the  receivership,  but  not  against  a  fur- 
ther account  which  accrued  during 
the  administration  of  the  receiver. 
Cook  V.  CoU,  55  Iowa,  70. 
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Money  collected  by  a  receiver  under  a  void  appointment  may 
be  recovered  from  him  in  an  action  for  money  had  and  received.' 

§  130.    For  disobeying  orders  of  court. 

A  receiver  will  be  liable  where  he  invests  the  receivership 
fands  contrary  to  the  order  of  court/  and  where  he  fails  to  pay 
a  certain  sum,  pursuant  to  an  order  of  court,  the  surety  on  his 
bond  is  liable  for  the  amount,  though  the  surety  is  not  a  party  to 
the  proceeding  resulting  in  the  order ;  such  an  order  is  conclu- 
sive on  the  surety,  and  he  cannot  insist  that  the  receiver  had  dis- 
bursed all  the  funds."  The  court  will  at  all  times  be  vigilant  to 
see  that  parties  interested  in  the  trust  fund  are  not  injured  by 
the  improvident  acts  of  the  receiver.*  The  receiver  will  be  liable 
for  trespass  where  he  has  unlawfully  taken  possession  of  property 
not  included  in  the  trust,  and  this  though  he  takes  possession 
under  an  order  of  court ;'  but  where  he  sells  property  pursuant 
to  the  order  of  sale  he  is  not  a  trespasser,  nor  are  those  aiding 
and  assisting  him.*  The  order  appointing  a  receiver  in  foreclos- 
ure proceedings  embracing  property  not  included  in  the  mort- 
gage, is  to  that  extent  in  excess  of  the  jurisdiction  of  the  court 
and  void ;  and  the  receiver  may  be  held  liable  to  the  general 
creditors  of  the  mortgagee  for  any  profits  arising  from  such  prop- 


1  JokMon  ▼.  TwMfn,  21  Neb.  292. 

•  Carr  ▼.  ifiwrw,  85  Va.  21. 

•  Thornton  ▼.  McOregor,  18  Jones  & 
8.197. 

A  decree  directing  a  general  re- 
ceiver of  the  court  to  pay  out  of  a 
fund  in  his  hands  a  certain  sum  to  a 
certain  person  is  binding  upon  him, 
although  he  was  not  made  a  party  to 
the  suit  in  which  it  was  rendered,  and 
no  notice  thereof  was  given  to  him. 
OroMfford  v.  Fickey  (W.  Ya.)  23  S.  £. 
062. 

^Turner  v.  Peoria  db  8.  R.  Co,  95 
111.184. 

•  Otirran  v.  Oraig,  22  Fed.  Rep.  101 ; 
EarieU  v.  Tilghman,  99  U.  8.  547,  25 
L.  ed.  857;  Barton  v.  Barbour,  104  U. 
8. 126,  26  L.  ed.  672;  Hills  v.  Parker, 
111  Mass.  508.  But  see  Ward  v.  Mof 
ftU,  88  Mo.  App.  895. 


Where  all  mining  property  of  a 
company  was  a  part  of  the  same  sys- 
tem of  operation,  and  the  proceeds  of 
ore  extracted  from  a  portion  of  the 
mines  were  used  indiscriminately  for 
the  common  benefit  of  the  whole  prop- 
erty, a  receiver  appointed  on  a  fore- 
closure of  a  mortgage  covering  only  a 
part  of  the  property,  who  was  given 
power  to  take  possession  of  the  prem- 
ises and  carry  on  the  mines,  is  a  tres- 
passer, and  is  personally  liable  to  a 
general  creditor  for  sums  realized 
from  a  mine  not  covered  by  the  mort- 
gage. Staples  V.  May,  87  Cal.  178, 
overruling  same  case  in  Department 
One,  reported  in  28  Pac.  710. 

^WalHng  v.  Miller,  108  N.Y.  178. 
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erty ;'  and  where  he  wrongfully  takes  property  it  may  be  replev- 
ied.* If  he  extracts  ores  from  land  not  involved  in  the  foreclos- 
ure proceedings,  he  is  liable  to  the  mortgagor  therefor.' 

§  131.    To  account. 

The  receiver  is  not  liable  to  account  pending  the  suit  and  the 
funds  must  remain  in  his  hands  until  the  rights  of  all  parties  are 
finally  passed  upon.*  He  must  account  for  all  money  coming 
into  his  hands  in  his  official  capacity,  whether  he  receives  the 
money  before  he  gives  bond  or  afterwards.'  The  usual  practice 
is  for  the  receiver's  account  to  be  referred  to  a  master  for  exam- 
ination and  passing. 

§  132.    Order  on  receiver  to  pay,  effect  of. 

Where  a  receiver  has  been  ordered  to  pay  money  in  his  hands 
it  is  his  duty  to  comply  with  such  order,  and  a  refusal  on  his  part 
may  be  treated  as  a  contempt,  and  he  may  be  punished  accord- 
ingly;' but  it  must  be  understood  in  such  case  that  before  an 
order  of  contempt  is  issued  the  receiver  must  be  given  an  oppor- 
tunity to  be  heard,  and  the  correctness  of  the  order  to  pay  will 
not  be  considered  on  an  appeal  from  an  order  to  show  cause.'  If 
in  a  proceeding  to  which  the  receiver  has  not  been  made  a  party 
he  is  ordered  to  pay  money  or  deliver  property  in  his  hands,  he 
is  not  bound  by  the  order  and  is  entitled  to  an  opportunity  to 
show  that  he  has  turned  over  a  large  part  of  the  property.'  In 
West  Virginia  an  order  to  pay  to  a  party  in  the  cause  by  a  cer- 
tain day  has  the  effect  of  a  judgment  and  is  a  lien  on  the  receiv- 
er's land  to  be  enforced  as  other  judgment  liens.*  He  is  not 
liable,  in  a  foreclosure  proceeding,  to  pay  to  a  railroad  company 
money  to  be  used  in  contesting  the  validity  of  the  bonds,  or  to 
pay  salaries  of  the  officers  of  the  company,  or  office  expenses." 


>  Staples  V.  May,  87  Cal.  178. 

*  Qetach  V.  Mcllfiargey,  69  Mich.  377. 
^Staples  V.  May,  87  Cal.  178. 
*Mu8grove  v.  JSTash,  8  Edw.  Ch.  172. 
'^Smart  v.  Flood,  49  L.  T.  467;  Be 

Western   Canada,  etc.,  Ince.  8  Prec. 
Rep.  (Ont.)  262. 

*  Clark  V.  Binninger,  75  N.  T.  844. 
The  contempt  in  this  case  was  statu- 
tory. 


^  Clark  V.  Binninger,  supra;  Erie  B. 
Co.  V.  Bamsey,  45  N.  Y.  637;  People, 
Davis,  V.  Sturtemnt,  9  N.  Y.  266; 
Adair  County  v.  Ownby,  75  Mo.  282. 

^How  V.  Jones,  60  Iowa,  70. 

•Biekard  v.  SefUey,  27  W.  Va.  617. 

*®  Union  Loan  d  T.  Co.  v.  Southern 
California  Motor  Boad  Co.  61  Fed. 
Rep.  106. 
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§  133.    Effect  of  discharge. 

The  moment  a  receiver  is  discharge'd  and  relieved  from  the  ob- 
ligations of  his  office,  all  right  upon  the  part  of  the  court  to  pro- 
ceed against  him  summarily  ceases,  and  he  is  no  longer  subject  to 
its  jurisdiction,  except  such  jurisdiction  is  acquired  in  the  ordi- 
nary methods  available  to  all  suitors.' 

§  134.    Liability  for  uigust  freights  exacted. 

A  receiver  of  a  railroad  company,  operating  a  railroad  under 
the  supervision  of  a  federal  court  may  be  compelled  to  refund 
money  exacted  from  a  shipper  where  such  exaction  is  an  unjusti- 
fiable discrimination  under  a  state  law,'  but  he  is  not  liable  for  a 
statutory  penalty.* 

§  135.    Power  of  court  over  executors  of  receivers. 

The  court  has  no  power  to  order  the  receiver's  executor  or  ad- 


»In  New  York  d  W.  U,  Teleg.  Co.  v. 
Jewet^  48  Hud,  665,  affirmed  in  115 
N.  Y.166.  The  court  say:  •'Obvi- 
ously after  the  receiver  has  been  dis- 
charged, and  the  property,  by  the 
action  of  the  court,  has  all  been  taken 
out  of  his  hands  there  can  be  no  pro- 
priety whatever  in  any  further  pro- 
ceedings against  him,  because  there- 
after he  ceases  to  represent  anyone; 
he  can  no  longer  act  for  or  represent 
the  company  or  its  creditors  or  any 
other  person  interested  in  the  prop- 
erty; and  manifestly  the  court  could 
not  thereafter  make  an  order  that  he 
should  pay  a  creditor,  he  no  longer 
having  any  fund  out  of  which  pay- 
ment could  be  made."  Farmen^  Loan 
d  T.  Go.  V.  Central  B.  Co.  2  McCrary, 
181.  Gf.  Coraer  v.  RuiM,  20  Abb. 
N.  C.  816. 

Byan  v.  Haye,  63  Tex.  .42.  But  if 
before  the  order  of  discharge  a  Judg- 
ment is  rendered  and  the  receiver  is 
ordered  to  pay  it  the  discharge  of  the 
receiver  in  another  court  without  no- 
tice to  the  judgment  creditor,  qtuere. 
Woodruff  V.  Jetoett,  115  N.  Y.  267. 

*OuUing  v.  Florida  R  d  Nat.  Co. 


48  Fed.  Rep.  74^,  and  see  also  Mie- 
souri  P.  B.  Co.  v.  Texas  P.  R  Co.  81 
Fed.  Rep.  862. 

^CampbeU  v.  Weiss  (Tex.)  25  S.  W. 
1076;  Bonner  "7.  Franklin  Co-Operative 
Asso.  4  Tex.  Civ.  App.  166;  Missouri, 
K.  d  T.  B.  Co.  V.  atoner,  5  Tex.  Civ. 
App.  50. 

Turner  v.  Cross,  88  Tex.  218,  15  L. 
R.  A.  262,  but  there  may  be  a  cause  of 
action  independent  of  the  statutory 
penalty.  Bonner  v.  Franklin  Co- 
Operative  Asso.  supra;  Clark  v.  Dyer, 
81  Tex.  839. 

The  act  of  Congress  of  March  8, 
1887,  provides  that  receivers  ap- 
pointed in  the  United  States  courts 
who  are  in  possession  of  property  are 
required  to  administer  it  according  to 
the  laws  of  the  state  where  situated, 
and  where  the  state  law  imposes  a 
duty  upon  a  receiver  which  he  neg- 
lects, he  is  liable.  Thus  if  the  statute 
imposes  a  duty  of  providing  embank- 
ments with  culverts  and  sluices  suffi- 
cient to  drain  the  surface  water  and 
the  receiver  neglects  this  duty,  he  is 
liable.  (See  Art.  4171,  Sayles  av. 
Stat)    Clark  v.  Dyer,  supra. 
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administrator  to  bring  in  and  pass  his  testator's  or  intestate's 
accounts  and  pay  any  balance  due  from  the  deceased  receiver.* 
A  bill  must  be  filed  for  that  purpose,*  unless  the  representatives 
submit  to  such  an  accounting.*  Besides  as  a  rule  the  liability 
of  the  receiver  to  account  is  covered  by  the  bond  given  by  him 
and  resort  to  that  is  usually  the  proper  course  to  be  taken.  It 
has  been  held,  however,  that  if,  at  the  time  of  a  receiver's  death 
a  suit  is  pending  against  him  for  the  purpose  of  compelling  an 
accounting,  the  court  may  properly  order  his  legal  representatives 
to  be  made  parties  and  continue  the  proceeding  against  them.* 

§  126.    Liability  for  eontempt  of  court. 

A  receiver  who  wilfully  refuses  to  pay  over  money  as  ordered 
by  the  court  may  be  proceeded  against  personally  and  committed 
for  contempt,*  and  he  is  liable  in  damages  for  his  misconduct.* 
Being  an  officer  of,  and  at  all  times  subject  to  the  direction  and 
control  of  the  court,  he  must  implicitly  obey  its  commands  and  a 
refusal  on  his  part  subjects  him  to  the  penalty  which  the  court 
under  the  circumstances  may  deem  proper  to  inflict 


^JenkiTis  v.  BriarU,  7  Sim.  171. 

^Ludgater  v.  Channell,  15  Sim.  479. 

^Magan  v.  Fallon,  5  Ir.  Eq.  490; 
Ourden  v.  Badeoek,  6  Beav.  157; 
Hatey  v.  Blakeman,  4  Yes.  Jr.  606. 

^Be  Columbian  InB.  Co.  30  Hun,  842; 
Be  Foster,  7  Hun,  129;  Livermore  v. 
Bainbridge,  49  N.  Y.  180.  See  also 
Code  Civ.  Proc.  §§  414.  452. 

*J)afriet  V.  Cracroft,  14  Yes.  Jr.  148; 
Be  Ben,  Foster,  v.  Bell,  L.  R.  9  Eq. 
172;  Clark  v.  Bininger,  11  Jones  &  S. 


126,  844.  See  Perkins  v.  Taplor,  19 
Abb.  Pr.  146;  Mcintosh  ▼.  EOioU,  3 
Grant,  Ch.  (Ont.)  896.  As  to  an  ap< 
peal  from  such  order,  see  P»>ple  ▼. 
Jones,  88  Mich.  303. 

^Stanton  ▼.  Alabama  d  C,  B.  Go.  % 
Woods,  506. 

Pending  the  litigation,  the  receiver 
should  not  repay  plaintiff's  costs. 
Olyphant  ▼.  St.  Louis  Ore  d  &  Cq,  ^ 
Fed.  Rep.  179. 

See  §  111. 


CHAPTER  IX. 


CREDITOR'S  BILLS,   SUPPLEMENTARY  PROCEEDINGS,  AND 
PROCEEDINGS  IN  AID  OF  EXECUTION. 


%  146.   General  nature  of  remedy. 

(a)  Chancery  jurisdiction. 

(b)  Based  on  inadequacy  of  com- 

mon law  remedies. 

{J)  Common  law  remedies  must 
be  exhausted. 

(f)  Claim  must  be  reduced  to 
judgment 

(^  Execution  returned  nuUabona, 

U)  Exception  to  rule  as  to  ex- 
haustion of  legal  remedies. 
%  147.  Classes  of  creditor's  proceed- 
ings. 

(a)  In  equity  to  annul  fraudulent 

transfers. 

(b)  Creditor's  bills  proper. 

(c)  Supplementary      proceedings, 

statutory. 
§  148.  Fraudulent  conyeyances. 

(a)  Effect  generally. 

(b)  Rule  as  to  execution. 

(i)  Exception  in  case  of  lien  by 

attachment, 
(f)         of  debtor's  insolvency. 
(i5)         of    fraudulent    convey- 
ances. 
(4)         of  levy  on  property  con- 
veyed. 
{S)         of  an  absconding  debtor. 
{6)         of  insolvent's  estate. 
(7)         of  waiver  by  debtor. 
§  149.  Jurisdiction  in  matters  of  as- 
signment 
(a)  Where  assignment  is  fraudulent, 
(i)  Where  the  debtor  is  to  con- 
tinue business. 


(f) 


Where  benefit  to  debtor  re- 
served, 
possession  to  remain 

with  debtor, 
debtor  to  derive  per- 
sonal benefit  from 
partnership  assets, 
•intentional    omission 

of  assets, 
fictitious     liabilities, 
(b)  Where  assignment  is  valid,  but 

assignee  fails  or  re- 
fuses to  act 
(i)  Where  the  assignee  fails  or 
refuses    to    carry 
out  the  trust. 
(iQ  Where  the  assignee  is  guilty 
of    mismanage- 
ment, 
g  150.  Supplementary  proceedings. 
§  151.  Necessity  of  oflScers  retaining 
execution,  statutory  period. 

(a)  When  required. 

(b)  When  not  required. 

g  152.  Practice  in  code  states. 

§153.  Appointment  of  receiver.order, 
duties,  etc. 

§  154.  Receivers  powers  in  supple- 
mentary proceedings. 

g  155.  Functions. 

g  156.  Right  to  sue  and  be  sued. 

g  157.  Order  of  appointment. 

g  158.  Power  in  foreign  jurisdiction. 

g  159.  Priorities  under  creditor's  bills. 

g  160.  Courts  reluctant  to  appoint 
where  legal  title  involved. 


$  146.    General  nature  of  remedy. 

(a)  Chanobry  jurisdiction. 

Almost  from  the  earliest  history  of  chancery  jurisdiction  courts 
of  equity  have  lent  their  assistance  to  the  common  law  courts  in 
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enablirg  the  latter  to  enforce  their  jadgments  by  removing  ob- 
structions in  the  way  of  levy  and  sale  of  the  property  of  the 
judgment  debtor.  For  the  purpose  of  preventing  the  levy  and 
sale  of  his  property  the  judgment  debtor  has  frequently,  by  color- 
able or  pretended  sales,  placed  the  legal  title  to  his  property 
beyond  the  reach  of  the  judgment  creditor  so  that,  with  the  ordi- 
nary common  law  execution,  no  available  results  could  be  obtained. 
Sometimes  his  tangible  and  movable  property,  or  his  choses  in 
action,  have  been  covered  up,  or  otherwise  concealed,  and  thus 
placed  beyond  the  reach  of  the  oflScer  with  his  writ  of  execution. 
To  meet  this  emergency,  and  to  supply  the  defects  of  the  common 
law  courts,  the  early  English  chancery  courts  established  this 
branch  of  its  remedial  jurisdiction,  and  in  some  form  or  other  it 
has  continued  down  to  the  present  time,  sometimes  designated  as 
"  Creditor's  Bills,"  and  sometimes  "  Supplementary  Proceedings," 
''Proceedings  Supplementary  to  Execution,"  "Proceedings  in 
Aid  of  Execution,"  and  the  like.  Usually  in  this  country  the 
proceeding  is  regulated,  in  some  of  its  details,  by  statute  and 
especially  in  states  adopting  codes  of  civil  procedure,  but  in  the 
main  the  general  features  are  similar  in  all  the  states.  Tlie 
appointment  of  a  receiver  in  this  class  of  proceedings  is  incidental 
to  the  general  jurisdiction  of  the  court,  and  usually  is  an  element 
therein,  his  services  being  peculiarly  appropriate  in  reducing 
property  to  possession,  and  preserving  the  same  until  final  term- 
ination of  the  litigation.' 


>  In  FiMze  V.  Stern,  17  111.  App.  429, 
Mr.  Justice  Pleasants  says:  *' There 
are  several  kinds  of  original  bills 
known  to  our  laws,  wherein  courts  of 
equity  entertain  jurisdiction  to  aid  a 
creditor  in  obtaining  a  satisfaction  of 
his  claim  from  his  debtor,  and  which 
are  generally  denominated  *  creditor's 
bills/  not  only  by  the  members  of  the 
legal  profession,  but  by  the  courts  as 
well,  as  where  a  creditor  seeks  to  sat- 
isfy his  debt  out  of  some  equitable  es- 
tate of  the  defendant  which  is  not  sub- 
ject to  levy  and  sale  under  an  execu- 
tion at  law.  .  .  Another  kind  of 
bill  analogous  to  this  is  where  the 


creditor,  having  recovered  Judgment 
against  his  debtor  seeks  to  remove  a 
fraudulent  conveyance  or  incum- 
brance out  of  the  way  of  an  execution 
issued  or  to  be  issued  upon  such  Judg- 
ment. .  .  In  another  class  of  cases 
where  the  creditor  seeks  to  satisfy  his 
claim  out  of  a  fund  charged  with  its 
payment  and  which  can  only  be 
reached  by  proceedings  in  chancery, 
he  may  file  his  bill  and  establish  his 
claim  in  that  suit  without  having  re- 
duced it  to  a  Judgment  at  law." 

Chancellor  Walworth  in  Beek  v. 
Burden,  1  Paige.  305,  says:  "There 
are  two  classes  of  cases  where  a  plain- 
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(b)  Based  on  inadbquaot  of  common  law  remedies. 
The  foundation  of    this  remedy  is   based   upon  the  inade- 
quacy of  the  ordinary  common  law  remedies  and  the  necessity 


tiff  is  permitted  to  come  into  court  for 
relief  after  be  has  proceeded  to  judg- 
ment and  execution  at  law  without 
obtaining  satisfaction  of  his  debt.  In 
one  case  the  issuing  of  the  execution 
gives  the  plaintiff  a  lien  upon  the 
property  but  he  is  compelled  to  come 
here  for  the  purpose  of  removing  some 
obstruction  fraudulently  or  inequita- 
bly interposed  to  prevent  a  sale  on  exe- 
cution. In  the  other,  the  plaintiff 
comes  here  to  obtain  satisfaction  of 
his  debt  out  of  property  of  the  defen- 
dant which  cannot  be  reached  by  exe- 
cution at  law.  In  the  latter  case  his 
right  to  relief  here  depends  upon  the 
fact  of  his  having  exhausted  his  legal 
remedies  without  being  able  to  obtain 
satisfaction  of  his  Judgment.  In  the 
first  case  the  plaintiff  may  come  into 
this  court  for  relief  immediately  after 
he  has  obtained  a  lien  upon  the  prop- 
erty by  the  issuing  of  an  execution  to 
the  sheriff  of  the  county  where  the 
same  is  situated ;  and  the  obstruction 
being  removed  he  may  proceed  to  en- 
force the  execution  by  a  sale  of  the 
property  although  an  actual  levy  is 
probably  necessary  to  enable  him  to 
hold  the  property  against  other  execu- 
tion creditors  or  bona  fide  purchasers," 
citing  AngeU  v.  Draper,  1  Vern.  890; 
SMrley  v.  WaU$,  8  Atk.  200;  McD&r- 
mutt  V.  Strong,  4  John.  Ch.  687.  Cf. 
Bloodgood  ▼.  Qa/rk,  4  Paige,  574. 

The  proceedings  under  the  code 
practice  supplementary  to  execution, 
are  very  fully  and  clearly  stated  by 
Merrimon,  J.,  in  CootM  Bro»,  ▼. 
WUke9,  92  N.  C.  876.  Cf.  Spencer  v. 
OuyUr,  9  Abb.  Pr.  882;  People,  FiUh 
T.  Mead,  29  How.  Pr.  800. 

Proceedings  of  a  similar  nature  have 
been  entertained  by  a  court  of  chan- 
cery on  a  bill  filed  by  creditors  of  an 


insolvent  banking  corporation  when 
the  object  sought  was  an  equality  of 
benefit  and  burden  among  a  numerous 
class  of  persons  similarly  situated  in 
respect  to  a  particular  fund.  Tun- 
neama  v.  Sehuttler,  114  111.  156.  Cf. 
Orandall  v.  Lincoln,  52  Conn.  78; 
Wood  V.  Dummer,  8  Mason,  808. 

In  the  absence  of  statutory  power  a 
court  of  chancery  is  without  jurisdic- 
tion to  decree  a  dissolution  of  a  cor- 
poration, and  where  a  statute  as  one 
of  the  causes  for  the  dissolution  of  a 
corporation  provides  that  if  it  has 
'* ceased  doing  business,"  etc.  the  fact 
that  the  corporation  ceased  doing  busi- 
ness by  reason  of  the  levy  of  attach- 
ments on  the  company  property  is  not 
such  a  cause  as  is  contemplated  by 
the  statute.  It  niust  be  an  actual 
ceasing  and  not  such  as  is  brought 
about  by  the  enforcement  of  legal  pro- 
cess.     Pleople  V.  Weigley,  155  111.  491. 

When  a  creditor  obtains  judgment, 
issues  execution,  levies  same  upon 
lands  alleged  to  have  been  fraudu- 
lently transferred,  a  receiver  may  be 
appointed  for  money  in  the  hands  of 
the  clerk  of  court  paid  in  as  condem- 
nation by  a  railroad  company,  after 
the  fraudulent  transfer.  Ahlhauaer 
V.  Doud,  74  Wis.  400;  Bum  v.  Bevan, 
10  Md.  466;  Beam  v.  Bennett,  51  Mich. 
148. 

Proceedings  supplementary  to  exe- 
cution in  New  York  are  statutory  and 
do  not  belong  to  chancery  jurisdiction 
but  are  auxiliary  remedies  in  common 
law  actions.  En  parte  Boyd,  105  U. 
8.  647,  26  L.  ed.  1200. 

A  creditor's  bill  may  be  brought 
under  the  chancery  practice  act  of  Illi- 
nois in  all  cases  where  the  creditor  or 
his  representative  is  obliged  by  the 
nature  of  the  interest  sought  to  be 
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of  the  courts  of  equity  lending  their  aid  to  the  common  law 
courts  in  the  enforcement  of  the  rights  of  creditors  against  the 
property  of  debtors,  where  the  ordinary  process  is  found  to  be 
inadequate.  It  is  therefore  to  be  understood  as  a  prerequisite 
to  this  jurisdiction  and  the  appointment  of  a  receiver  that  the 
plaintiff — 

(1)  Shall  have  exhausted  fully  and  completely  his  common 
law  remedies  for  the  collection  of  his  judgment,^  and  in  doing  so 
shall  have  used  due  diligence.'  The  inadequacy  of  the  common 
law  remedy  does  not  consist  in  its  failure  merely  to  produce  the 
money — a  misfortune  often  attendant  upon  all  remedies — ^but 
that  in  its  nature  or  character  it  is  not  fitted  or  adapted  to  the 
end  in  view.* 

(2)  The  plaintiff's  claim,  as  a  rule,  must  also  have  been  reduced 
to  a  judgment,  jurisdiction  not  being  exercised  in  behalf  of  a  gen- 
eral creditor.* 


reached  to  resort  to  a  court  of  equity 
for  relief  as  where  the  property  is  in 
the  hands  of  trustees  and  the  creditor 
has  no  Ifen  thereon  and  can  acquire 
none.  Spindle  v.  Shreve^  111  U.  S. 
542,  28  L.  ed.  512. 

» Parkw  V.  Moore,  3  Edw.  Ch.  234; 
Congdon  v.  Lee,  8  Edw.  Oh.  804;  Hart 
V.  Tims,  8  Edw.  Ch.  226;  Oamdy  v. 
Meaeham,  8  Paige.  811;  Smith  ▼, 
Thomp^an^  Walk.  Ch,  1;  Thayer  v. 
Sioift,  Harr.  Ch.  (Mich.)  480;  Steward 
V.  Stevem,  Harr.  Ch.  (Mich.)  169; 
Starr  v.  Batkbone,  1  Barb.  70;  Second 
Ward  Bank  v.  (Tpmann,  12  Wis.  499; 
Smith  V.  Weeks,  60  Wis.  94;  Waiiame 
V.  Sexton,  19  Wis.  48;  Buckeye  Engine 
Go.  v.  Donau  Brew.  Co.  47  Fed.  Rep. 
6;  McElwain  ▼.  WUlis,  9  Wend.  $61; 
Clark  V.  Bergenthal,  52  Wis.  108;  Be 
Bemington,  7  Wis.  651.  See  also  g  121. 
Smyth  V.  New  Orleans  Canal  db  Bkg, 
Co,  141  U.  8.  661,  85  L.  ed.  898; 
Seripps  v.  King,  108  III  469;  McDow- 
eU  V.  Cochran,  11  III.  81;  Armstrong 
V.  Coopes,  11  111.  660;  Van  Syckle  v. 
Richardson,  18  111.  174;  Bay  v.  Cook, 
31  111.  886;  Manchester  d  L,  List  Bkg, 


Co.  V.  Parkinson,  L.  R.  22  Q.  B.  DIt. 
178;  Harris  y.BeauchampBros.  [1894] 
1  Q.  B.  801. 

« Fogarty  v.  Burke,  2  Drury  «&  W. 
580;  National  Mechanics  Bkg.  Asso.  t. 
Mariposa  Co.  60  Barb.  428;  Qtmld  v. 
Tryon,  Walk.  Ch.  858. 

•  Thompson  ▼.  Allen  County,  116  U. 
S.  550.  29  L.  ed.  472;  Jones  v.  Qreen, 
68  U.  8.  1  Wall.  830.  17  L.  ed.  558. 

*  Scott  V.  Neely,  140  U.  8.  106.  85  L. 
ed.  858;  Swan  Land  d  C.  Co.  ▼.  Fi-ank, 
148  U.  S.  612,  87  L.  ed.  581;  M(^rrow 
Shoe  Mfg.  Co.  v.  New  England  Slioe 
Co.  57  Fed.  Rep.  698,  24  L.  R.  A. 
417,  60  Fed.  Rep.  841;  United  StMen 
▼.  IngaU,  48  Fed.  Rep.  253;  CaUs 
y.  Allen,  149  U.  8.  456,  87  L.  ed.  807; 
ZeU  Ouano  Co.  ▼.  Heatlisrly,  88  W. 
Va.  416;  National  Tube  Works  Co. 
V.  Ballou,  146  U.  S.  577.  86  L.  ed. 
1070;  HoUins  ▼.  Brierfield  Coal  d:  L 
Co.  150  U.  8.  871,  87  L.  ed.  1118;  Ad- 
let  ▼.  Fenton,  55  D.  8.  24  How.  407, 16 
L.  ed.  696;  Smith  v.  Ft.  ScoU,  H.  iSt  W. 
B.  Co,  99  U.  8.  898.  25  L.  ed.  487; 
Day  V.  WasJibum,  66  U.  8.  24  How. 
852,  16  L.  ed.  712;  Soripps  y.  Eing, 
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(8)  And  as  a  general  rule  execution  must  have  been  issued  on 
such  judgment  and  a  return  made  by  the  proper  oiBcer,  nulla 
hona.^ 

(4)  The  rule  that  a  judgment  at  law  is  a  prerequisite  to  a  pro- 
ceeding in  chancery  has  its  exceptions,  however,  which  have  been 
recognized  by  the  coui-ts,  particularly  in  some  cases  involving 
fraud,  and  the  rule  has  been  less  strictly  enforced  in  states  where 
chancery  and  common  law  procedures  have  become  blended." 


108  HI.  469;  Neuman  ▼.  WiUetts,  63 
111.  98;  Bigebw  ▼.  Andress,  81  III.  822; 
Oetder  v.  Saroni,  18  111.  611,  Green- 
way  V.  Thomas,  14  111.  271 ;  Ishmael  ▼. 
Parker,  18  111.  824;  JSmWi  v.  Lo»  An- 
gelee  County  Super,  Cfi,  97  Cal.  848; 
Dodge  v.  PyroluHte  Manganese  Co.  69 
Ga.  666;  Johnson  y.  Famum,  66  Ga. 
144;  Clark  ▼.  Baymond,  84  Iowa,  261 ; 
May  ▼.  OrenJiiU,  80  Ind.  124;  McOold- 
riek  ▼.  Slevin,  48  Ind.  622;  Eich  v. 
Lety,  16  Md.  74;  Hubbard  v.  Hub- 
bard, 14  Md.  866;  Nusbaum  v.  Stein, 
12  Md.  816;  BUmdheim  v.  Moore,  11 
Md.  365;  Uhl  v.  DiUon,  10  Md.  500; 
Hddrege  v.  Qwynne,  18  N.  J.  Eq.  26; 

To  entitle  a  creditor  to  a  receiver 
be  must  have  a  judgment  or  a  lien  on 
the  property.  San  Antonio  db  Q,  8. 
R  Co.  V.  Davis,  (Tex.)  2  Am.  &  Eng. 
Corp.  Cas.  N.  S.  874. 
Young  v.  Frier,  9  N.  J.  Eq.  465. 

^Adee  v.  Bigler,  81  N.Y.  849;  Bay- 
aud  V.  Fellows,  28  Barb.  451;  Wiggins 
V.  Armstrong,  2  John.  Ch.  144;  Hen- 
dricks V.  Bobinson,  2  Johns.  Ch.  296; 
Carter  v.  Hightower,  79  Tex.  186;  ZeU 
Ouano  Co.  v.  Heatherly,  86  W.  Va. 
416;  Rhodes  v.  Cousin,  6  Rand.  (Va.) 
188;  HuUe  v.  Wright,  Wright(Ohio)  61 ; 
MiuU  y.  Herbert,  12  Smedes  &  M. 
660;  Skeele  y.  Stanwood,  88  Me.  809. 
Gorton  v.  Massey,  12  Minn.  147. 

▲  judgment  cannot  be  questioned 
on  a  creditor's  bill  brought  to  secure 
its  payment.  Mattingly  y.  Nye,  75  U. 
S.  8  Wall.  370,  19  L.  ed.  880. 

Execution  must  be  sent  to  thecounty 


where  the  defendant  has  property  if 
known  to  the  plaintiff.  Minkler  y. 
United  States  Sheep  Co.  4  N.  D.  507,  3 
Am.  A  Eng.  Corp.  Cas.  N.  8.  868, 
oyerruling  Paulson  v.  Ward,  4  N.  D. 
100;  and  see  Durand  v.  Gray,  124  111.  9. 

*It  has  been  held,  however,  that  a 
judgment  Is  not  necessary  in  the  fol- 
lowing cases  usually  inyolying  fraud, 
or  where  the  delay  of  getting  judg- 
ment would  not  benefit  any  one,  or 
where  the  debt  is  undisputed,  or 
where  the  creditors  have  a  special 
lien. 

Morrison  y.  Shuster,  1  Mackey,  190; 
Martin  v.  Burgwyn,  88  Ga.  78;  Wolfe 
y.  Claflin,  81  Ga.  64;  Orion  y.  Mad- 
den, 75  Ga.  83;  Oliter  y.  Victor,  74 
Ga.  543;  Cohen  y.  Morris,  70  Ga.  813: 
Crittenden  v.  Coleman,  70  Ga.  298; 
Wachtel  v.  Wilde,  58  Ga.  50;  KeJdtr  v. 
Jack  Mfg.  Co.  56  Ga.  689;  Cohen  y. 
Meyers,  42  Ga.  46;  Rosenberg  y.  Moore, 
11  Md.  876;  Thompsen  v.  Diffenderfer, 
1  Md.  Ch.  489;  Chamberlain  y.  O'Brien, 
46  Minn.  80;  Sorley  v.  Bremr,  18 
How.  Pr.  276;  Levy  y.  JEly,  15  How. 
Pr.  895;  La  Chaise  v.  Lord,  10  How. 
Pr.  461;  Mott  y.  Dunn,  10  How.  Pr. 
225  (see  code);  Jackson  v.  Sheldon,  9 
Abb.  Pr.  127;  Haggarty  y.  Pittman,  1 
Paige,  298;  Begeustein  v.  Pearlstein, 
30  8.  C.  192;  Meinhard  v.  Strickland, 
29  8.  C.  491 ;  Todd  y.  Lee,  15  Wis. 
865;  Taylor  v.  Bowker,  111  U.  8.  110, 
28  L.  ed.  868. 

Cf.  Johnson  v.  Powers,  18  Fed.  Rep. 
316,  affirmed  in  186  U.  8.  166,  86  L. 
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§  147.    Classes  of  creditor's  proceedings. 

There  are  three  classes  of  proceedings  generally  denominated 
"  Creditor's  proceedings,"  the  first  of  which  is  the  ordinary  suit 
in  equity,  the  purpose  of  which  is  to  annul  some  particular  trans- 
action or  transfer,  or  remove  some  particular  cloud  upon  the  title.' 
The  second  is  the  creditor's  bill  proper,  which  is  broader  in  its 
scope  and  therefore  not  inaptly  called  an  "  Omnibus  bill,"  the  pur- 
pose being  not  only  to  reach  property  therein  described,  but  any 
other  property  of  the  debtor,  assets  or  even  debts  due  him,  which 
were  unknown  to  the  creditor,  and  is  in  the  nature  of  a  bill  of 
discovery.*  The  third  is  the  statutory  proceeding  usually  desig- 
nated ^'Supplementary  proceedings,"  which  in  a  general  sense 
will  reach  whatever  could  have  been  reached  nnder  the  ordinary 


€d.  112;  Pullman  v.  Stebbing,  61  Fed. 
Rep.  10;  Beverly  ▼.  Rhodes,  86  Va. 
415;  Bice  v.  Eartman,  84  Va.  251; 
Duerson  v.  Alsap,  27  Gratt.  229;  Car- 
ter V.  Hampton,  77  Va.  681 ;  BumY. 
KeOffr,  79  Va.  415;  Caee  v.  Nevo  Or- 
leans A  C.  B.  Oo.  ( **Case  v.  Beaure- 
gard ")  101  U.  8.  688,  26  L.  ed.  1004. 

It  is  well  settled  that  a  creditor  with 
an  established  claim  against  an  estate 
may  come  into  a  court  of  chancery 
against  an  executor  for  the  discovery 
and  distribution  of  assets;  and  that  he 
may  have  a  bill  against  heirs  and  de- 
visees to  subject  real  estate  descended, 
there  being  a  deficiency  of  personal 
assets  to  the  payment  of  decedent's 
debts.  Houston  v.  Leey,  44  N.  J.  £q. 
6;  Thompson  v.  Brown,  4  John.  Ch. 
619;  Kennedy  v.  Oreswell,  101  U.  8. 
641.  26  L.  ed.  1076;  Mallory  v.  Craige, 
16  N.  J.  Eq.  78;  GoddingUm  v.  BU- 
pham,  86  N.  J.  Eq.  674. 

Where  a  creditor  has  a  trust  in  his 
favor  he  may  go  into  equity  without 
exhausting  legal  processes  or  reme- 
dies. If  he  avers  insolvency  so  that 
a  suit  at  law  and  the  recovery  of  a 
judgment  would  not  afford  any  relief, 
that  is  enough  to  show  there  is  a  rem- 
edy in  equity.  Case  v.  New  Orleans 
dk  0.  B,  Co.  (**  Case  v.  Beauregard") 
101  U.  8.  688,  26  L.  ed.  1004. 


Where  a  claim  can  only  be  satisfied 
out  of  a  fund  which  is  accessible  to  a 
court  of  chancery  only,  the  claim  need 
not  be  established  in  a  court  of  law. 
Busselt  V.  Clark,  11  U.  8.  7  Cranch. 
69,  8  L.  ed.  271. 

The  same  rule  applies  when  the 
claim  is  against  a  deceased  person  and 
a  bill  is  filed  against  his  executor  for 
the  discovery  of  assets.  Kennedy  v. 
OresweU,  101  U.  8.  641.  25  L.  ed.  1076; 
I%ompson  V.  Broton,  4  John.  Ch.  619. 
And  a  creditor's  bill  will  lie  against 
an  administrator  of  a  deceased  judg- 
ment debtor  and  a  third  person  to 
whom  it  is  alleged  the  debtor  fraud- 
ulently conveyed  assets.  Hagan  v. 
Walker,  65  U.  8.  14  How.  29,  17  L. 
ed.  812.  The  equity  jurisdiction  in 
such  case  is  not  auxiliary  to  the  legal 
process. 

^Lyneh  v.  Johnson,  48  N.  Y.  88; 
Brown  v.  Nichols,  42  N.  Y,  26;  Bob- 
erts  V.  Albany  AW,  8.  B,  Oo.  25  Barb. 
662;  George  v.  WiUiamson,  26  Mo.  190; 
Newman  v.  WiUets,  52  III.  98;  Weight- 
man  V.  Hatch,  17  111.  281;  J/ttor  v. 
Davidson,  8  111.  518. 

^Newman  v.  WiOeU,  52  111.  98; 
Conro  V.  Port  Henry  Iron  Co,  12  Barb. 
68. 
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creditor's  bill,  but  the  proceedings  are  more  simplified.*  This 
procedure  is  usually  by  order  made  upon  proof  of  the  return  of 
an  execution  unsatisfied,  requiring  the  debtor  to  appear  in  person 
before  the  court  and  be  examined  concerning  his  property,'  and 
on  the  discovery  of  property  the  receiver  is  appointed,  who 
after  qualifying  becomes  vested  with  the  debtor's  property  and 
equitable  assets.' 

§  148.    Fraudulent  eouTeyances. 

(a)  Effect  generally. 

One  of  the  main  features  of  this  branch  of  equity  jurispru- 
dence, is  to  enable  a  judgment  creditor  to  reach,  for  the  purpose  of 
satisfying  his  judgment,  the  property  of  the  judgment  debtor  that 
has  been  transferred  prior  to  the  judgment  for  the  purpose  of  hin- 
dering, delaying,  and  defrauding  his  creditors,  in  which  case,  upon 
proper  showing,  it  follows  almost  as  a  matter  of  course  that  a  re- 
ceiver will  be  appointed  pending  the  litigation.*     A  receiver  may 


^Spenur  v.  Cuyler,  9  Abb.  Pr.  383; 
Becker  v.  Torrance^  31  N.  Y.  681; 
Lynch  v.  Johnson,  48  N.  Y.  38;  Bar- 
ker V.  Dayton,  28  Wis.  867;  Smith  v. 
Weeks.  60  Wia.  100;  Barnea  v.  Mor- 
gan, 3  Hun,  703;  WiUiarM  ▼.  Thome, 
70  N.  Y.  270. 

^BariUtt  v.  McNid,  49  How.  Pr. 
65.     Affirmed  in  60  N.  Y.  63. 

*BoiUwick  v.  Menek,  40  N.  Y.  883; 
Cooney  v.  Cooney,  65  Barb.  624;  Por- 
ter ▼.  WiUiams,  9  N.  Y.  142. 

Ii  has  been  held  thai  where  the 
equity  of  the  bill  is  not  denied  on  the 
hearing  the  appointment  follows  as  a 
matter  of  coarse.  Ooffe  v.  Smith,  79 
111.  219;  Bloodgood  v.  Clark,  4  Paige. 
574;  Corning  v.  White,  2  Paige,  567; 
Oongdon  v.  Lee,  8  £dw.  Ch.  304; 
Bank  of  Monroe  v.  Schermerhom, 
Clark  Ch.  214;  Austin  y.  Figueira,  7 
Paige,  56. 

<The  receiver  has  two  methods  of 
enforcing  the  judgments  under  which 
he  is  appointed  against  the  real  estate 
alleged  to  have  been  fraudulently  con- 
vey* ed  by  the  Judgment  debtor:  (1)  he 

16 


may  sell  the  real  estate  under  an  exe- 
cution, perfect  his  title  and  test  the 
question  of  fraud  In  an  action  of  eject- 
ment; (2)  he  may  bring  an  equitable 
action  to  set  aside  the  conveyance  al- 
leged to  be  fraudulent.  Maders  v. 
Whallon,  74  Hun.  872.  In  Smith  v. 
Beid,  184  N.  Y.  578,  the  court  says: 
'*A  judgment  creditor  cannot  be  de- 
prived of  his  legal  right  to  enforce 
.  collection  of  his  judgment  against  the 
lands  of  his  debtor  by  a  fraudulent 
conveyance  thereof  prior  to  the  entry 
of  the  judgment,  nor  can  he  by  such  a 
conveyance  be  forced  to  pursue  an 
equitable  remedy,  for  the  collection  of 
his  debt  instead  of  a  legal  one  and  the 
whole  current  of  authorities  in  this 
state  is  to  the  effect  that,  notwith- 
standing the  fraudulent  conveyance, 
the  judgment  creditor  may  sell  the 
land  under  execution  upon  his  judg- 
ment and  the  purchaser  may  impeach 
the  conveyance  of  the  land  in  a  suit  at 
law  to  recover  possession,  or  if  he  can 
gain  possession  defend  the  title  thus 
acquired     against     the     fraudulent 
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maintain  an  action  in  the  nature  of  a  creditor's  bill  to  avoid,  in 
belialf  of  creditors,  a  fraudulent  transfer  as  to  them,  so  as  to  make 
the  property  available  for  the  satisfaction  of  their  debts.*     In  this 


grantee  or  those  claiming  under  him.*' 
.  .  **  While  the  title  remains  in  the 
fraudulent  grantee,  the  lien  of  the 
judgment  exists  and  may  be  enforced 
against  the  land,  with  the  same  effect 
as  if  the  conveyance  had  not  been 
made.  As  against  the  creditor,  the 
conveyance,  while  the  fraudulent 
grantee  holds  the  title,  is  a  nullity.'' 

In  either  of  the  two  proceedings 
above  indicated,  the  burden  of  estab- 
lishing fraud  rests  with  the  plaintiff. 
He  must  show  satisfactorily  that  the 
conveyance  was  made  and  accepted 
with  the  purpose  and  intent  of  hinder- 
ing, delaying,  and  defrauding  the 
creditors  of  the  grantor;  that  the  deed 
was  executed  in  bad  faith  and  left  the 
grantor  insolvent  and  without  ample 
to  pay  his  existing  debts  and  liabili- 
ties. Madera  v.  WhaUan,  aupra;  Kain 
V.  Larkin,  181  N.  Y.  300. 

As  to  what  are  insufficient  allega- 
tions of  fraud  on  the  part  of  directors 
of  a  corporation  in  bill  by  creditors 
asking  for  the  appointment  of  a  re- 
ceiver, see  Fart  Payne  Furnace  Co.  v. 
Fort  Payne  Coal  dh  2,  Co.,  96  Ala.  472; 
Briarfield  Iron  Work»  Co,  v.  Fonter^  64 
Ala.  622. 

A  Judgment  creditor  with  an  execu- 
tion returned  ''no  property  found," 
and  seeking  by  bill  to  subject  the 
debtor's  alleged  interest  in  certain 
crops  raised  on  a  plantation  carried 
on  by  another,  has  such  a  lien  on  such 
crops  as  entitles  him  to  ask  for  a  re- 
ceiver to  prevent  their  loss.  Micou  v. 
Mom,  72  Ala.  439. 

A  receiver  appointed  in  a  judgment 
creditor's  suit,  can  hold  the  debtor's 
choses  in  action  in  preference  to  one 
who  purchased  the  same  of  the  debtor 
and  paid  for  them,  after  notice  of  the 


filing  of  the  bill,  and  after  attempt^ 
had  been  made,  but  without  much 
diligence,  to  serve  the  subpoena. 
Weed  V.  8muU,  8  Sandf.  Ch.  278. 

A  receiver  appointed  in  supplemen- 
tary proceedings,  and  suing  to  reach 
the  property  of  the  judgment  debtor, 
which  he  alleges  to  have  been  assigned 
to  delay,  hinder,  and  defraud  cred- 
itors, is  not  entitled  to  an  injunction, 
unless  he  furnishes  to  the  court  some 
evidence  that  he  was  entitled  to  the 
relief  demanded  in  his  complaint,  or 
has  an  apparent  right  to  the  property. 
The  ordinary  affidavit  of  verification 
of  a  complaint  is  not  sufficient  to  es- 
tablish any  fact  alleged  therein  on  in- 
formation and  belief.  Bosttoick  v. 
JSUon,  25  How.  Pr.  362.  Cf.  Q>nnah 
V.  Sedgwick,  1  Barb.  210;  Sfiainwald 
V.  Lewis,  7  Sawy.  148;  Ooodyear  v. 
JBetts,  7  How.  Pr.  187. 

^Dunham  v.  Byrnes,  80  Minn.  106; 
Bosttoick  V.  Uenek,  40  N.  Y.  883; 
Wright  V.  Mstrand,  94  N.  Y.  81; 
Hamlin  v.  Wright,  23  Wis.  491 ;  Bar- 
ker V.  Dayton,  28  Wis.  867;  MUler  v. 
McKeneie,  29  N.  J.  Eq.  291;  and  this 
as  soon  as  judgment  is  obtained. 
Newman  v.  Willets,  52  111.  98;  Green- 
way  V.  Thomas,  14  111.  271;  Y^ eight- 
man  V.  Hatch,  17  111.  281;  Dewey  v. 
Eckffrt,  62  111.  218;  MiU^  v.  Davidr 
son,  8  111.  518;  Levois  v.  Lanphere,  79 
111.  187. 

The  unconditional  appointment  of 
a  receiver  to  take  charge  of  the  prop- 
erty in  an  action  based  on  an  alleged 
fraudulent  conveyance  and  bill  of  sale 
is  not  authorized,  where  the  defend- 
ant is  solvent  and  able  to  respond  to 
any  judgment  which  may  be  obtained 
against  him  by  plaintiffs.  Turnipseed 
y. Kentucky  Wagon  Ca.(Qfi.)23\5,K  84. 
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class  of  cases  the  receiver's  right  does  not  depend  upon  his  succes- 
sion to  the  title  of  the  debtor,  but  upon  the  equitable  right  of  the 
creditor  to  have  set  aside  a  conveyance,  which,  as  to  him,  is  invalid, 
but  which  is  effectual  as  a  cloud  to  prevent  the  application  of  the 
property  to  the  satisfaction  of  the  debt.* 

By  the  statute  of  13  Eliz.  Ch.  5,  made  perpetual  by  29  Eliz.  Ch. 
5,  all  conveyances  or  other  disposition  of  property,  real  or  per- 
sonal, made  with  the  intention  of  defrauding  creditors  are  de- 
clared to  be  null  and  void.  This  statute  has  been  adopted  in 
Maine,  New  Hampshire,  Massachusetts,  Maryland,  Pennsylvania, 
Delaware,  and  Iowa,  and  re-enacted,  in  substance,  in  the  other 
states.  Under  these  statutes  the  rule  is  well-nigh  universal  that  a 
transfer  by  a  debtor  to  a  creditor  in  payment  of  his  claim,  with 
the  intention  on  the  part  of  the  former  to  hinder  and  delay  his 
other  creditors,  the  latter  participating,  is  invalid  as  to  such  other 
creditors.* 


A  receiver  in  supplementary  pro- 
ceedings may  attack  as  fraudulent  a 
mortgage  executed  by  a  judgment 
debtor.  Ward  v.  Petrie,  36  N.  Y. 
Supp.  940. 

The  appointment  of  a  receiver  with- 
out notice  in  a  creditors'  action  to  reach 
property  fraudulently  transferred 
is  authorized  where  the  bill  avers  that 
the  debtors  are  insolvent;  that  they 
have  sold  a  large  part  of  their  goods 
to  their  mother  in  payment  of  a  stipu- 
lated debt;  that  she  has  disposed  of 
them;  that  the  debtors  have  made  an 
assignment  of  Ihe  remainder  of  their 
stock  for  creditors;  that  the  assignee 
is  insolvent  and  acting  without  bond 
and  has  preferred  a  stipulated  claim 
for  a  large  amount;  and  that  the  sale 
and  transactions  were,  to  the  knowl- 
edge of  the  transferee  and  assignee, 
parts  of  a  scheme  to  injure,  delay,  and 
defraud  creditors.  MaxweU  v.  Pdsru 
Co,  (Ala.)  10  So.  419. 

^Dunham  v.  Byrnes,  86  Minn.  106; 
in  such  case  there  is  no  need  that  the 
receiver  take  possession  of  the  prop" 
erty  for  this  purpose,  nor  that  he  be 
in  any  way  invested  with  the  title. 


Bostwick  V.  Menek,  40  N.  Y.  888; 
TTr^Ai  V.  JViwirand,  94  N.  Y.  81.  The 
receiver  may  avoid  a  chattel  mortgage 
given  by  the  debtor  on  the  ground  that 
it  is  not  given  in  accordance  with  the 
statute.  Farmers*  Loan  db  T,  Co.  v. 
MinneapolM  Engine  dt  Mach.  Works. 
85  Minn.  548. 

It  should  be  observed  in  this  con- 
nection that  the  courts  are  slow  to  ap- 
point a  receiver  upon  an  allegation  of 
a  fraudulent  transfer,  if  the  fraud  is 
denied  in  the  answer,  and  it  is  not 
shown  that  the  assignee  is  insolvent, 
or  that  there  is  danger  of  loss  or  in- 
jury to  the  property.  Goodyear  v. 
Bctts,  7  How.  Pr.  187;  Pelzer  v. 
Hughes,  27  8.  C.  408. 

The  rights  of  an  assignee  cannot  be 
determined  in  the  application  for  a  re- 
ceiver, particularly  if  the  assignee  is 
not  a  party.  Journeay  v.  Brown,  26 
N.  J.  L.  111.  "The  property  can 
only  be  recovered  of  him  by  a  suit 
brought  by  the  receiver,  and  in  that 
suit  he  may  be  heard  fully  in  his  own 
defense." 

'For  an  exhaustive  discussion  of 
this  subject  and  particularly  relative 
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Creditors  having  judgment  liens  may  also  attack  as  invalid,  a 
mortgage  given  by  a  debtor  in  fraad  of  their  rights,  even  though 
a  receiver  has  been  appointed.* 

(b)  Rule  as  to  execution. 

This  proceeding  having  for  its  primary  purpose  the  reaching 
of  property  not  otherwise  accessible  to  ordinary  common  law 
writs,  it  follows  as  one  of  the  fundamental  principles  of  this 
branch  of  equity  jurisdiction  that  if  the  plaintiff  has  an  adequate 
remedy  at  law  he  cannot  invoke  the  aid  of  a  court  of  chancery.' 


to  the  participation  in  the  fraud  by 
the  vendee,  see  note  to  Mice  v.  Wood 
(Ark.)  81  L.  R.  A.  609. 

^Offie  v.  IHblde,  17  How.  Pr.  31. 

A  court  of  equity  has  power  to  sub- 
ject property  which  in  fact  is  the 
properly  of  the  debtor,  but  is  fraudu- 
lently standing  in  the  name  of  another, 
to  the  payment  of  a  judgment  and  to 
remove  a  fraudulent  judgment  which 
might  stand  as  a  cloud  upon  the  title 
of  a  debtor.  Mississippi  Mills  v.  Gohn, 
150  U.  8.  202,  37  L.  ed.  1052;  Dockray 
v.  Mason,  48  Me.  178;  Hendricks  v. 
Robinson,  2  John.  Ch.  283;  Edmeston 
v.  Lyde,  1  Paige,  637;  Beck  v.  Bur- 
deU,  1  Paige,  805;  GuyUr  v.  Moreland, 
6  Paige,  273;  Feldenheimer  v.  Tressel, 
6  Dak.  265. 

In  reference  to  the  matter  of  Juris- 
diction of  the  United  States  courts  in 
creditor's  proceedings,  the  equitable 
jurisdiction  is  not  taken  from  such 
courts  by  reason  of  state  legislation 
giving  to  creditors  a  remedy  at  law. 
Mississippi  MiUs  v.  Cohn,  150  U.  8. 
202.  37  L.  ed.  1052. 

^Durand  v.  Oray,  129  111.  9:  Pres- 
ton v.  CoWy,  117  111.  477;  DormueU  v. 
Ward,  108  111.  216:  MoshUr  v.  Meek, 
80  III.  79;  First  Nat.  Bank  v.  Gage, 
79  111.  207;  Homer  v.  Zimmerman,  45 
111.  14;  MeConnel  v.  Dickson,  43  111. 
109;  Heacock  v.  Durand,  42  111.  230; 
Newman  v.  WUUtU,  52  111.  98;  McNab 
▼.  Heald,  41  III.  826;  Bigelaw  v.  An- 


dress,  81  111.  322;  Bornn  v.  Parkhurst, 
24  111.  257;  Ishmael  v.  Parker,  13  111. 
324;  MeDotoell  v.  Cochran,  11  HI.  31; 
Manchester  v.  McKee,  9  III.  511;  MiUer 
V.  Davidson,  8  111.  522;  Ballentine  v. 
BedU,  4  111.  203;  Stone  v.  Manning,  8 
111.  580:  AUright  v.  Uerzog,  12  111.  App. 
557;  Baxter  v.  Moses,  77  Me.  465;  Howe 
V.  WJiitney,  66  Me.  17;  Hamlin  v.  Jfo- 
OiUieuddy,  62  Me.  268;  Oriffin  v. 
Niteher,  57  Me.  270;  Corey  v.  Qreene, 
61  Me.  114;  Webster  Y.  Clark,  25  Me. 
813;  Taylor  v.  Botoker,  111  U.  8.  110, 
28  L.  ed.  868;  Bassett  v.  Orr,  7  Biss. 
296;  Board  of  Public  Works  y.  Column 
bia  College,  84  U.  8. 17  Wall.  521,  530. 
21  L.  ed.  687,  692;  Jonei  v.  Green,  68 
U.  8.  1  Wall.  832, 17  L.  ed.  655;  Day 
V.  Washburn,  65  U.  8.  24  How.  862, 
16  L.  ed.  712;  Stewart  v.  Fagan,  2 
Woods,  216;  Beardsley  Scythe  Co.  v. 
Foster,  36  N.  Y.  561 ;  DurOevy  v.  Tall- 
madge,  32  N.  Y.  457;  MiOer  v.  MUler, 
7  Hun,  208;  BaUou  v.  Jones,  13  Hun, 
629;  Crippen  v.  Hudson,  18  N.Y.  161; 
Brinkerhoff  v.  Brown,  4  John.  Ch. 
671;  McDermuU  v.  Strong,  4  John. 
Ch.  687;  WHUams  v.  Brown,  4  John. 
Ch.  682;  Wiggins  v.  Armstrong,  3 
John.  Ch.  144;  Hendricks  ▼.  Bobin- 
son,  2  John.  Ch.  290;  Beck  v.  Burdett, 
1  Paige,  806;  Payne  v.  Sheldon,  68 
Barb.  169;  Voorhees  v.  Howard,  4  Abb. 
App.  Dec.  603;  ParshaU  v.  Tillou,  18 
How.  Pr.  7;  Brooks  v.  Stone,  19  How!. 
Pr.  895;  Bailey  v.  Staley,  6  GUI  &  J. 
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But  the  evidence  usually  required  upon  this  subject  has  given 
rise  to  a  great  variety  of  decisions.     The  general  doctrine  may 


482;  Brown  ▼.  Long,  1  Ired.  Eq.  190; 
MeNairy  v.  EasOand,  10  Terg.  810; 
Predion  v.  Wilcox,  88  Mich.  578;  Tyler 
▼.  PeaU,  80  Mich.  68;  AngOl  v.  Dra- 
per, 1  Vera.  399;  Shirley  v.  WatU,  8 
Atk.  200;  PMae  v.  ScranUm,  11  Ga. 
88;  Oubbedge  v.  Adams,  42  Ga.  124; 
Peyton  v.  Lamar,  42  Ga.  181 ;  Reese  v. 
Bradford,  18  Ala.  887;  Henderson  v, 
MeVay,  82  Ala.  471 ;  Bassett  v.  i».  ^i- 
bans  Hotel  Go.  47  Vt.  818;  Tappan  y. 
iSfeafW,  11  N.  H.  812;  Rambaut  v.  Jfay- 
jfoW,  1  Hawks.  85;  AUen  v.  Montgom- 
ery, 48  Miss.  106;  ^^un  v.  BanA;  of 
Mismsippi,  81  Miss.  454;  Ragsdale  ▼. 
Holmes,  1  S.  C.  91;  Turner  ▼.  ^dowM, 
46  Mo.  95;  Suydam  v.  Northwestern 
Ins.  Go.  51  Pa.  894;  Jfay  y.  QreenhiU, 
80  iDd.  124. 

In  j5lt^<2^  Y.  Douglas,  85  111.  App. 
124,  it  is  held  that  proof  of  the  exist- 
ence of  a  judgment  and  return  of  exe- 
cution unsatisfied  are  jurisdictional 
facts,  and  in  the  absence  of  proof  on 
this  subject  no  relief  can  be  granted 
on  a  creditor's  bill.  Cf .  Vicksburg  dk  M, 
B.  Go.  Y.  PhiUips,  64  Miss.  108. 

In  the  case  of  8taU  y.  Foot,  27  8.  C. 
840,  where  suit  was  instituted  to  set 
aside  and  vacate  a  mortgage  and  an 
assignment  it  was  held,  on  the  author- 
ity of  Burch  v.  Bramley,  20  B.  C.  508, 
that  an  allegation  of  the  return  of  an 
execution  ntUla  bona  is  not  required. 
In  a  similar  proceeding  it  was  held  in 
Hancock  v.  Wooten,  107  N.  C.  9.  11  L. 
R.  A.  466,  that  under  the  present  prac- 
tice in  North  Carolina,  neither  a  judg- 
ment nor  execution  is  necessary  to 
sustain  the  proceeding.  Cf.  Dawson 
Bank  v.  Harris,  84  N.  C.  206. 

In  the  case  of  Newman  v.  Willetts, 
62  111.  98,  it  was  held  that  in  the  ordi- 
nary creditor's  bill,  the  issuing  and  re- 
turn of  an  execution  no  property  found 


are  prerequisites.  Yet  where  the  pro- 
ceeding is  merely  to  set  aside  a  fraud- 
ulent couYeyance,  constituting  an  ob- 
struction to  a  judgment,  the  issuing 
and  return  of  an  execution  on  such 
judgment  are  not  prerequisites,  but 
that  it  must  appear  that  the  judgment 
is  an  existing  lien. 

The  power  of  a  court  of  equity  to 
lend  its  aid  where  the  common  law 
remedies  haYe  proved  ineffectual  is 
not  without  limitations,  however,  as 
will  be  seen  in  Thompson  v.  AUen 
County,  115  U.  8.  550,  29  L.  ed.  472. 
In  this  case  judgment  was  obtained 
against  a  county,  executions  issued 
and  returned  nuUa  bona;  under  man- 
damus proceedings  a  tax  was  levied 
to  pay  the  judgment,  but  the  tax  col- 
lector whose  duty  it  was  to  collect  the 
taxes  refused  to  qualify,  whereupon  a 
receiver  was  prayed  for  to  collect  the 
taxes  in  lieu  of  the  collector.  The 
court  say:  '*By  inadequacy  of  the 
remedy  at  law  is  here  meant  not  that 
it  fails  to  produce  the  money — that  is 
a  very  usual  result  in  the  use  of  all 
remedies — but  that  in  its  nature  or 
character  it  is  not  fitted  or  adapted  to 
the  end  in  view." 

And  in  a  similar  proceeding  in  Bees 
Y.  Watertown,  86  U.  S.  19  Wall,  107,  22 
L.  ed.  72,  the  court  say:  "  The  rem- 
edy (mandamus)  is  in  law  and  theory 
adequate  and  perfect.  The  difilculty 
is  in  its  execution  only.  The  want  of 
a  remedy  and  the  inability  to  obtain 
the  fruits  of  a  remedy  are  quite  dis- 
tinct, and  yet  they  are  confounded  in 
the  present  proceeding.  ...  A 
court  of  equity  cannot,  by  avowing 
there  is  a  right  but  no  remedy  known 
to  the  law,  create  a  remedy  in  viola- 
tion of  law,  or  even  without  the  au- 
thority of  law.    It  acts  upon  estab- 
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be  stated  as  follows :  That  the  issuance  of  an  execntion  and  a 
return  thereof  nulla  bona  are  essential  to  the  commencement  of 
a  proceeding  in  the  nature  of  a  creditor's  bill  or  supplementary 
proceeding.*  To  this  general  rule  there  are  many  exceptions. 
Thus  it  has  been  held — 

(1)  That  where  the  plaintiff  obtains  a  lien  upon  the  debtor's 
real  estate  by  attacliment,  he  may  maintain  a  creditor's  bill  by 
virtue  of  such  lien,  for  the  purpose  of  removing  or  setting  aside 
fraudulent  conveyances  thereof,  without  alleging  and  showing 
the  issuance  of  an  execution,  and  the  return  thereof,  no  property 
found.* 

(2)  Where  it  is  alleged  and  shown  that  the  judgment  debtor  is 
insolvent,  and  that  the  issuance  of  an  execution  and  return  thereon 
nvUa  bona  would  necessarily  be  of  no  practical  utility,  it  may  be 
dispensed  with.* 


Hsbed  principles  not  only,  but  through 
estabUshed  channels."  The  refusal 
of  the  court  of  equity  through  its  re- 
ceiver to  collect  taxes,  in  the  forego- 
ing and  other  cases,  is  based  upon  the 
ground  that  the  remedy  of  the  com- 
mon law  courts  to  enforce  the  coliec- 
tion  of  taxes  is  adequate  and  com- 
plete. The  difficulty  is  that  neither  a 
common  law  nor  chancery  court  has 
power  to  fill  a  vacancy  in  office  of  tax 
collector.  Cf.  Heine  v.  Madison  db 
Carrol  Board  of  Levee  Oomr$.  86  U.  S, 
19  Wall.  655,  22  L.  ed.  223;  Taylor  v. 
Seeor  ("  State  B.  Tax  Cases  ")  92  U.  S. 
575,  23  L.  ed.  668;  Barkley  v.  Madi- 
son d  Carrol  Board  of  Levee  Comrs.  93 
U.  S.  258,  28  L.  ed.  893;  Meriwether 
V.  Garrett,  102  U.  8.  472.  26  L.  ed. 
197;  McLean  County  Precinct  v.  IM- 
posit  Bank,  81  Ky.  264. 

'See  cases  under  preceding  note. 
Tomlinson  <fc  W,  Mfg.  Co,  v.  8hatto,  84 
Fed.  Rep.  380.  The  positive  affidavit 
that  no  execution  has  been  returned 
is  a  sufficient  answer  to  the  motion. 
Wiight  v.  Strong,  8  How.  Pr.  112; 
AMhauser  v.  Doud,  74  Wis.  400. 

^PrandB  v.  Ixitorence,  48  N.  J.  Eq. 
508;  Hunt  ▼.  Field,  9  N.  J.  £q.  36; 


Williams  v.  Michsner,  11  N.  J.  Eq. 
620;  Bobert  v.  Hodges,  16  N.  J.  Eq. 
299;  Cocks  v.  Vamey,  45  N.  J.  Eq.  72; 
Dawson  v.  Sims,  14  Or.  661;  Conroy 
V.  Woods,  18  Cal.  626.  There  will  be 
noticed  a  direct  conflict  of  authority 
upon  this  point  in  the  cases  of  Tkur- 
ber  V.  Blanck,  50  N.  Y.  80.  and  Me- 
chanics Bank  v.  Dakin,  51  N.  Y.  519. 
Cf.  Gross  V.  Daly,  5  Daly.  642;  CasOs 
V.  Lewis,  78  N:  Y.  187;  AnUiony  v. 
Wood,  96  N.  Y.  185;  Smith  v.  Long- 
mire,  1  American  Insolv.  Rep.  426. 

^Turner  v.  Adams,  46  Mo.  96;  citing 
Merry  v.  Freeman,  44  Mo.  618;  J/c 
Dowell  V.  Cockran,  11  111.  81;  Bay  v. 
Cook,  81  111.  836;  PosUewaU  v.  Howes, 
8  Iowa,  366. 

A  creditor  may  proceed  in  equity 
to  reach  an  equitable  estate  before 
judgment.  DooUttle  v.  Bridgman,  1 
G.  Greene,  265;  Thompson  v.  Brown, 
4  John.  Ch.  680;  Sweny  y.  Ferguson^ 
2  Blackf.  129;  Hipper  t.  Glancey,  2 
Blackf.  356;  Steere  v.  Hoagland,  89 
111.  264;  White  v.  HusseU,  79  111.  155; 
Fads  V.  Mason,  16  111.  App.  645;  Bus- 
sell  V.  Clark,  11  U.  S.  7  Cranch,  89.  3 
L.  ed.  279. 
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(3)  Where  the  judgment  debtor  has  nothing  except  real  estate 
which  has  been  fraudulently  conveyed,  proof  of  the  issuance  of 
an  execution  is  not  necessary.* 

(4)  Where  the  object  of  the  bill  is  the  removal  of  a  fraudulent 
conveyance  of  property  upon  which  a  levy  has  been  made,  an 
execution  returned  is  not  required.* 

(5)  Where  it  is  shown  that  the  judgment  debtor  has  absconded 
so  that  a  judgment  cannot  be  had  against  him,  creditors  may  pro- 
ceed at  once  by  a  proceeding  in  equity.* 

(6)  Where  the  proceedings  are  against  an  insolvent's  estate  no 
execution  can  issue  and  a  bill  may  be  filed  in  the  first  instance.'^ 

(7)  Where  it  appears  that  the  judgment  debtor  made  no  ob- 
jection on  account  of  the  failure  to  issue  execution,  and  where  it 
further  appears  that  if  execution  had  been  issued  and  returned 
nulla  bona  it  would  have  been  an  idle  ceremony.' 

And  it  may  be  remarked  in  this  connection  that  the  person 
who  is  entitled  to  object  because  of  no  execution  having  been 
issued  and  returned  unsatisfied  is  the  debtor  and  if  he  acquiesces 
in  the  proceeding  for  a  considerable  space  of  time  it  will  be  con- 
strued as  a  waiver  of  the  objection.*  It  is  no  defense  to  the  ap- 
pointment of  a  receiver  in  a  creditor's  suit  that  the  judgment  was 
confessed  to  secure  a  contingent  liability  which  is  not  matured ; 
the  court  will  not  go  behind  the  judgment  and  execution.*  Nor 
is  it  a  defense  to  the  appointment  of  a  receiver,  that  a  motion  is 
pending  for  leave  to  amend  the  bill,  providing  the  defect  is  not 
fatal,  nor  is  the  pendency  of  a  motion  to  dissolve  the  injunction.* 


^Payru  v.  Sheldon,  68  Barb.  169; 
Shaw  V.  Dvoight,  27  N.  Y.  244;  Brinker- 
hoff'w.  Brown,  4  John.  Ch.  671;  Cor- 
nea ▼.  Badtoay,  22  Wis.  260;  Cook  v. 
Johmon,  12  N.  J.  Eq.  61;  Groom  v. 
Bivins,  2  Head.  339;  Thurmond  ▼. 
Beese,  8  Ga.  449;  Sanderson  ▼.  Stack- 
dale,  11  Hd.  563. 

^BoUford  ▼.  Beers,  11  Conn.  869; 
Logan  v.  Logan,  22  Fla.  561;  Binnie 
▼.  Walker,  25  111.  App.  82;  Weightman 
▼.  Hatch,  17  HI.  281;  Beach  v.  Beaton, 
45  111.  841;  Newman  v.  WUletU,  62  111. 
101;  Futze  ▼.  Stem,  17  111.  App.  429. 

*MerchanU'  Nat.  Bank  v.  Paine,  18 


R.  I.  592;  Scott  ▼.  McMUlen,  1  Litt 
302;  Peay  v.  Morrison,  10  Gratt.  144 
Kipper  v.  Olaneey,  2  Blackf.  856 
O'Bri^  y.  Coulter,  2  Blackf.  431 
Farrar  v.  Haselden,  9  Rich.  Eq.  381 
Pendleton  v.  Perkins,  49  Mo.  565; 
Pope  V.  Solomon,  36  Ga.  541. 

^Bay  V.  Cook,  31  111.  336;  McDoweU 
V.  CocJirane,  11  111.  80. 

*Sage  ▼.  Memphis  db  L.  B,  R.  Co. 
125  U.  S.  861,  31  L.  ed.  694. 

*Brown  v.  Lake  Superior  Iron  Co. 
134  U.  S.  630,  38  L.  ed.  1021. 

^Lent  V.  McQueen,  15  How.  Pr.  818. 

^BarnardY.  Darling,  1  Barb.  Cli.76. 
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Neither  is  the  appointment  barred  by  an  assignment  for  the  ben- 
efit of  creditors  where  such  assignment  is  made  after  the  com- 
mencement of  the  supplementary  proceeding  ;*  nor  is  it  a  defense 
that  the  real  estate  of  the  debtor  is  heavily  incumbered,  and  that 
an  execution  cannot  be  satisfied  in  whole  or  in  part.  A  defect 
in  the  return  of  an  execution  is  cured  by  the  appearance  of  the 
defendant,  who  without  objection  submits  to  an  examination,  but 
more  especially  so  if  it  appears  that  the  debtor  has  not  been  in- 
jured by  the  defective  return.' 

Notwithstanding  the  exceptions  above  noted  the  rule  is  that  it 
is  necessary,  as  we  have  seen,  that  the  plain  tifE  shall  have  recov- 
ered a  judgment  against  his  debtor  in  a  court  of  competent  juris- 
diction and  that  such  judgment  is  in  full  force  and  unsatisfied. 
A  judgment  in  favor  of  the  creditor  and  against  the  debtor  is  a 
necessary  prerequisite  to  the  commencement  of  a  proceeding  of 
this  nature,  except  in  a  few  cases  noted,  and  except  where  the 
statute  has  otherwise  provided ;  in  other  words  a  chancery  court 
will  not  take  jurisdiction  except  upon  the  application  of  a  judg- 
ment creditor.' 


^TcmiUnwn  <ft  TP.  Mfg.  Co,  ▼.  Shatto, 
84  Fed.  Kep.  880. 
^Baker  v.  Herkimer,  43  Hun,  86. 

^Adee  v.  Bigler,  81  N.  Y.  849;  EsteB 
Y.Wileox,  67  N.  Y.  264;  Ocean  Nat. 
Bank  v.  Olcott,  46  N.  Y.  12;  Beardnley 
Scythe  Go,  v.  Foster,  36  N.  Y.  565; 
Dunltvy  v.  Taltmadge,  82  N.  Y.  457; 
McElwain  v.  WUlis,  9  Wend.  548; 
Wiggins  v.  Armstrong,  2  John.  Ch. 
144  (injunction);  Bayard  v.  Fellows, 
28  Barb.  451;  Dodge  v.  Pyrolnsite 
Manganese  Co.  69  Ga.  665;  Johnson  v. 
Famum,  56  Ga.  144;  Clark  v.  Bay- 
mond,  84  Iowa,  251 ;  Durand  v.  Gray, 
129  111.  9;  Preston  v.  Colby,  117  111. 
477;  DormeuU  ▼.  Ward,  108  111.  216; 
McConnel  v.  Dickson,  43  111.  109;  Rich 
V.  Levy,  16  Md.  74;  Hvbba/rd  v.  Hvb- 
bard,  14  Md.  856;  li^usbaum  v.  Stein, 
12Md.315;  Uhlv.  Dillon,  10 Md.  500; 
Bfiodes  V.  Cousins,  6  Rand.  (Ya.)  188 


(injanction);  May   y.    QreenhiU,    80 
Ind.  124. 

It  has  been  supposed  that  the  cases 
of  Bosenberg  v.  Moore,  11  Md.  376; 
Morrison  v.  Shuster,  1  Mackey,  190, 
and  Watehtel  v.  Wilde,  58  Ga.  50,  are 
contrary  to  the  doctrine  of  the  text, 
but  it  \ifill  be  seen  by  an  examination 
of  the  cases  that  two  of  them  were  to 
set  aside  fraudulent  transfers,  and  the 
question  of  the  necessity  of  a  judg- 
ment was  not  raised  or  discussed  by 
the  court,  and  in  the  other  case  judg- 
ment was  reserved  until  a  hearing 
upon  the  merits  could  be  had.  The 
same  principle  is  involved  in  cases 
where  before  the  rendition  of  a  judg- 
ment an  injunction  is  sought  against  a 
debtor  to  prevent  a  disposition  of  his 
property  pending  the  common  law 
suit  and  in  such  cases  it  is  held  that  a 
judgment  in  case  of  real  estate  and  a 
judgment  and  execution  in  case  of 
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§  149.    Jurisdiction  in  matters  of  assignment. 

(a)  Closely  related  to  the  matter  of  fraudulent  conveyances,  is  tho 
matter  of  fraudulent  assio:nments  intended  bv  the  del)tor  to 
hinder  and  delay  his  creditoi-s  in  the  collection  of  their  debts,  and 
therefore  voidable  as  to  them  in  a  proper  proceeding  instituted 
for  such  purpose.*     But  in  attacking  an  assignment  on  the  ground 


personal  property  are  necessary  to  give 
a  court  of  equity  Jurisdiction  to  grant 
an  injunction.  These  cases  are  based 
upon  the  doctrine  that  until  the  cred- 
itor has  established  his  title  he  has  no 
right  to  interfere  with  the  debtor's 
disposition  of  his  property;  that  un- 
less he  has  some  claim  upon  the  prop- 
erty of  ibe  debtor  he  has  no  concern 
with  his  frauds.    Bhodes  y.  Qmsina, 

6  Rand.  (Ya.)  188;  citing  AngeU  v. 
Draper,  1  Vern.  899;  SIiirleyY,  Watts, 
3  Alk.  200;  Bennetv.  Altisgrate,2ye8. 
8r.  51;  Baleh  v.  WastaU,  1  P.  Wms. 
461;  Wiggins  v.  Armstrong,  2  John. 
Cb.  144;  Ohamberlayne  v.  Temple,  2 
Rand.  (Va.)  884.  Cf.  Blondhdm  v. 
Moore,  11  Md.  865;  8.  C.  11  Md.  376, 
under  title  of  Bosenberg  v.  Moore; 
Phelps  V.  Foster,  18  111.  809;  Toung^v. 
Frier,  9  N.  J.  £q.  465.  In  this  case  a 
creditor  at  large  sought  the  aid  of  a 
chancery  court  to  restrain  a  judgment 
creditor  of  a  firm  from  proceeding 
under  his  judgment  against  the  prop- 
erty of  an  individual  member  of  such 
firm  and  it  was  held  that  without 
judgment  it  could  not  be  done.  Over- 
ruling the  case  of  Blaekwell  v.  Rankin, 

7  N.  J.  £q.  153,  which  was  said  to  be 
based  on  1  Story.  Eq.  678;  2  Story, 
£q.  1253,  and  Ketchum  v.  Durkee,  1 
Barb.  Cb.  480,  and  WaUrs  v.  Taylor, 
2  Yes.  &  B.  299.  So  long  as  the  final 
judgment  remains  unsatisfied  the  ac- 
tion is  a  "cause  or  matter  pending  " 
within  the  roeaniog  of  the  Judicature 
Act  of  1873,  and  the  court  may  ap- 
point a  receiver,  and  a  new  action  is 
not  required.     Salt  v.  Cooper,  L.  R.  16 


Ch.  Div.  544;  Be  Peace  and  Waller, 
L.  R  24  Ch.  Div.  405;  &mdih  v.  Cou>eU, 
L.  R.  6  Q.  B.  Div.  76. 

>In  Cannah  v.  Sedgwick,  1  Barb. 
210.  a  creditor's  bill  was  filed  to  set 
aside  an  alleged  fraudulent  assign- 
ment. After  the  failure  an  assign- 
ment was  made  of  all  his  property 
by  the  judgment  debtor  to  his  father 
who  was  made  a  preferred  creditor, 
and  was  also  insolvent,  no  change  of 
possession  being  made.  The  court 
held  that  under  the  statute  unless 
there  was  a  change  of  possession  con- 
tinuous the  assignment  was  presumed 
to  be  fraudulent  and  void  as  to  cred- 
itors, and  said:  *'If  there  is  any  aspect 
I  am  bound  to  look  upon  it  as  void 
nothing  can  be  more  right  or  con- 
sonant to  the  well  established  practice 
of  this  court  than  on  such  a  bill  as 
this  is  to  direct  the  appointment  of  a 
receiver  to  take  charge  of  the  prop- 
erty to  abide  the  result  of  the  inquiry 
whether  it  was  actually  fraudulent" 
And  see  further  discussion  as  to  what 
constitutes  a  change  of  possession. 
Shainwald  v.  Lewis,  7  Sawy.  148. 
And  see  this  case  for  general  discus- 
sion of  the  scope  and  purpose  of  cred- 
itor's bills. 

The  appointment  of  a  receiver,  by 
a  decree  in  favor  of  judgment  credit- 
ors declaring  an  assignment  for  credit- 
ors void,  to  sell  the  property  and  ap- 
ply the  proceeds  to  the  payment  of  the 
judgments  and  distribute  the  balance 
among  the  other  creditors,  is  not 
necessary  or  proper.  Middleton  v. 
Taber  (S.  C.)  24  8.  E.  282. 
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of  fraud  the  court  will  not  appoint  a  receiver  where  the  fraud  ia 
denied  by  the  answer,  and  it  is  not  shown  that  the  assignee  ia  in- 
solvent or  there  is  otherwise  danger  of  loss.*  As  to  what  are 
fraudulent  assignments  it  may  in  general  terms  be  stated  as  fol- 
lows :  (1)  where  the  instrument  provides  for  the  debtor  continu- 
ing business ;  (2)  where  the  debtor  reserves  to  himself  a  benefit, 
as  in  the  disposition  of  the  property ;  (3)  provisions  for  the  pos- 
session to  remain  in  the  debtor ;  (4)  provisions  for  the  payment 
of  individual  debts  out  of  partnership  assets;  (6)  omission  of 
assets  if  intentional ;  (6)  including  fictitious  liabilities.' 

(b)  And  a  receiver  may  be  appointed  where  the  assignment  is  free 
from  fraud  in  cases  (1)  where  the  assignee  fails  to  take  possession 
of  the  property,  or  fails  or  refuses  to  do  anything  towards  carry- 
ing out  the  object  of  the  trust,*  or  (2)  is  guilty  of  gross  mis- 
management of  the  trust  property  or  funds.*  Where  an  assign- 
ment is  set  aside  as  fraudulent  and  void  as  to  creditors,  and  the 
debtor  and  assignee  transfer  the  property  to  the  receiver  ap- 
pointed in  a  creditor's  proceeding  upon  the  order  of  court  the 
title  to  the  real  estate  thereby  becomes  vested  in  the  receiver  and 
is  not  subject  to  levy  and  sale  under  a  subsequent  judgment.' 


^Pelzer  v.  Hvghes,  27  S.  C.  408. 

*See  Wait  on  Fraudulent  Convey- 
ances and  Creditor's  Bills,  §  845,  2d 
ed. ;  also  the   following   cases  cited: 

(1)  Holmes  v.  Ma/rsfuUl  78  N.  C.  262; 

(2)  dieatham  v.  Hawkins,  76  N.  C. 
835;  Bigelow  v.  Stringer,  40  Mo.  195; 
Barney  v.  Oriffin,  2  N.  Y.  365;  Leitch 
v.  HoUisier,  4  N.  Y.  211;  Mcuikie  v. 
Ccnrnes,  5  Cow.  547;  Harris  v.  Sum- 
mer, 2  Pick.  129;  Frank  v.  Robinson, 
96  N.  C.  82;  (3)  BilUngsley  v.  Bunee, 
28  Mo.  547;  Reed  v.  PeUetier,  28  Mo. 
173;  Brooks  v.  Wi'sner,  20  Mo.  603; 
Stanley  v.  Bunce,  27  Mo.  269;  Cheat- 
Tiam  V.  Hawkins,  76  N.  C.  885;  Har- 
man  v.  Hoskins,  56  Miss.  142;  Joseph 
V.  Levi,  58  Miss.  843;  (4)  Wilson  v. 
Robertson,  21  N.  Y.  687;  Schtele  v. 
Healy,  61  How.  Pr.  73;  Piatt  v.  Hun- 
ter. 11  N.  Y.  Week.  Dig.  800:  but  see 
Crook  V.  Rindskopf,  105  N.  Y.  476; 
(5)   Probst  ▼.   Weldm,  46  Ark.   409; 


BhtOtB  V.  Hoagland,  85  N.  Y.  464; 
Waverley  Nat.  Bank  v.  HcUsey,  57 
Barb.. 249;  Craft  v.  BUxm,  59  Miss. 
69;  (6)  Talcott  v.  Hess,  81  Hun,  282. 
Cf.  Herce  v.  Brewster,  82  111.  268; 
Whipple  V.  Pope,  88  111.  834;  Gardner 
y.  Commercial  Nat.  Bank,  95  111.  298. 

^Suydam  ▼.  Dequindre,  Harr.  Ch. 
347. 

^Jones  V.  Dougherty,  10  Qa.  273. 

Where  a  bankrupt  concealed  from 
his  assignee  a  valuable  claim  and  bid 
off  all  his  rights  and  property  at  a  sale 
thereof  for  a  nominal  sum,  a  creditor's 
bill  was  held  properly  brought  by  a 
creditor,  after  the  assignee's  death,  in 
behalf  of  all  the  creditors,  to  reach  the 
fund  awarded  in  payment  of  the 
claims.  Clark  v.  Clark,  68  IT.  S.  17 
How.  315,  15  L.  ed.  77. 

^Chautaniqus  County  Bank  v.  White, 
6  N.  Y.  236. 
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§  1 50.    Supplementary 

Closely  analogous  to  a  creditors  bill,  and  as  a  substitute  there- 
for, so  far  as  the  discovery  of  property  and  the  application  of  the 
same  is  concerned  is  the  statutory  proceeding,  in  most  of  the 
states  denominated  supplementary  proceedings  or  proceedings  in 
aid,  etc.,  and  as  a  rule  the  old  chancery  practice  governs  this 
statutory  proceeding,  unless  otherwise  provided  by  the  statute. 
In  many  of  the  states  tlie  proceedings  are  less  formal  and  less 
complicated  than  under  the  original  chancery  practice  under  a 
creditor's  bill.*  In  this  class  of  cases  the  receiver  represents  the* 
creditors  and  may  impeach  the  debtor's  fraudulent  transfers,'  to 


^Paoifla  Bank  v.  Bobinton,  57  Gal. 
620;  MeOuUaugh  v.  Clark,  41  Cal.  298; 
Mason  v.  WesUm,  29  Ind.  661;  Becker 
▼.  Ibrranee,  81  N.  Y.  681;  I\>pe  ▼. 
ChU,  64  Barb.  406,  affirmed  in  55  N. 
Y.  124;  Tudee  v.  Hood,  29  Kan.  49; 
Atehieon  Board  of  Education  v.  Boo- 
field,  18  Kan.  17;  Flint  v.  Webb,  25 
Minn.  263;  Kenneeaw  MiUe  Oo,  ▼. 
Walker,  19  S.  C.  104;  Graham  v.  La 
Oroeee  d  M.  R.  Co.  10  Wis.  459; 
anM,  ▼.  Weeke,  60  Wis.  94;  Clark  ▼. 
Bergenthal,  52  Wis.  108;  KeOogg  ▼. 
OoUer,  47  Wis.  649;  Barker  ▼.  Dayton, 
2d  Wis.  867;  AUen  v.  Tritch,  5  Colo. 
222:  Coatee  Bros.  ▼.  Wilkes,  92  N.  0. 
876.  And  see  People,  Fifth,  y.  Mead, 
29  How.  Pr.  860;  Spencer  ▼.  Cuyler, 
9  Abb.  Pr.  882;  Barnes  v.  Morgan,  8 
Hun,  708;  Billings  ▼.  Stewart,  4  Dem. 

269. 

It  is  held  in  New  Yoric  that  the 
commencement  of  the  creditor's  pro- 
ceeding gives  the  creditor  at  once  a 
lien  upon  the  equitable  assets  of  the 
debtor.  Lynch  ▼.  Johnson,  48  N.  Y. 
27;  Storm  v.  WaddeU,  2  Sandf.  Ch. 
494;  Broum  y.  Nichols,  42  N.  Y.  26; 
Davenport  ▼.  KeUy,  42  N.   Y.   198. 

The  filing  of  a  bill  and  the  service 
of  process  creates  a  lien.  Miller  v. 
Sherry,  69  U.  8.  2  Wall.  287,  17  L. 
ed.  827;  Freedman's  Sav.  db  T.  Co,  v. 
EarU,  110  U.  B.  710.  28  L.  ed.  801. 


^Bosttnck  V.  Menck,  40  N.  Y.  388; 
PMer  V.  WUliams,  9  N.  Y.  142;  Dal^ 
lard  V.  Taylor,  1  Jones  &  S.  496;  Os- 
good V.  Laytin,  48  Barb.  468;  8.  G. 
affirmed  5  Abb.  Pr.  N  8.  9;  Hamlin 
V.  Wright,  28  Wis.  492;  Barton  v. 
Eosner,  24  Hun,  469;  Underwood  v. 
Suicliffe,  77  N.  Y.  62;  Dunham  v. 
Byrnes,  86  Minn.  106;  Miller  v.  Mae- 
kemie,  29  N.  J.  Eq.  291.  But  see 
Higgins  v.  OiOesheiner,  26  N.  J.  £q. 
808. 

A  receiver  wiU  not  be  appointed  for 
the  purpose  of  coUectlng  costs  in  sup- 
plementary proceedings  which  have 
not  been  awarded  or  allowed,  where 
the  Judgment  creditor  has  without  the 
knowledge  of  his  attorney  settled  the 
matter  in  full.  Paterson  Bros,  y. 
Goorley,  14  Misc.  56. 

A  receiver  in  supplementary  pro- 
ceedings is  not  entitled  to  the  proceeds 
of  insurance  upon  exempt  property 
because  the  debtor  once  expressed  his 
willingness  to  apply  the  money  on 
the  judgment,  where  he  subsequently 
claims  his  legal  rights.  Bliss  v.  Bay- 
nor,  91  Hun,  250. 

A  receiver  in  supplementary  pro- 
ceedings cannot  be  required  at  the 
instance  of  his  attorney  to  bring  an 
action  against  the  county  clerk  for 
official  misconduct  In  failing  to  fur- 
nish copies  of  papers  on  file  in  his 
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Biicli  extent  as  to  satisfy  the  debts  of  the  creditors  he  represents* 
But  it  must  not  be  understood  that  the  receiver  by  his  appoint- 
ment becomes  vested  with  the  title  to  property  fraudulently  con- 
veyed so  that  the  court  in  a  summary  manner  may  put  him  in 
possession.  A  suit  is  necessary  for  that  purpose,"  and  where  au 
assignee  in  bankruptcy  has  been  appointed  the  assignee  and  n«jt 
the  receiver  is  the  proper  person  to  institute  such  proceedings.* 

§  151.    Necessity  of  officers  retaining  execution^  statutory 

period. 

(a)  When  required. 
As  to  the  necessity  of  the  slieriff  holding  the  execution  for  the 
full  lifetime  given  by  the  statute  the  decisions  are  by  no  means 
uniform.  Some  of  them  hold  that  the  sheriff  must  hold  the  ex- 
ecution the  full  sixty  days,  or  other  time. allowed  for  a  return, 
before  a  return  thereon  can  be  made  a  basis  for  a  creditor's  bill 
or  supplementary  proceeding,  and  are  based  upon  the  doctrine 
that  plaintiff  must  have  exhausted  his  legal  remedies  before  in- 
voking the  aid  of  a  court  of  chancery,  or  other  court  exercising 
chancery  jurisdiction.* 


office,  to  enable  such  attorney  to  ob- 
tain pay  for  his  services,  where  no 
action  has  been  commenced  so  as  to 
give  the  attorney  a  lien  on  such  papers 
under  N.  Y.  Code  Civ.  Proc.  §  66. 
MillU  V.  PenteUno,  92  Hun,  284. 

^Bostwick  V.  Menck,  40  N.  Y.  888; 
Manley  v.  Rasnga,  13  Hun,  290. 

^Bosimck  v.  Menck,  40  N.  Y.  884. 

Wlney  v.  Tanner,  18  Fed.  Rep.  636; 
Olenny  v.  Langdon,  98  U.  S.  20,  25 
L.  ed.  43;  THmbU  v.  Woodhead,  102 
V.  8.  647,  26  L.  ed.  290;  Moyer  v. 
Dewey,  103  U.  8.  801,  26  L,  ed. 
394. 

But  the  right  of  possession  of  a  re- 
ceiver is  superior  to  that  of  an  as- 
signee in  bankruptcy  subsequently 
appointed.  Skip  v.  Harvscod,  8  Atk. 
564;  Judd  v.  Bankers*  db  M.  Teleg.  Go. 
81  Fed.  Rep.  182. 

*McElwain  v.  WiUis,  9  Wend.  548; 


Beck  V.  Burden,  1  Paige.  805;  Pudney 
v.  GhriffithM,  6  Abb.  Pr.  211;  Spencer 
V.  Cuyler,  17  How.  Pr.  157,  9  Abb. 
Pr.  882;  Bitterband  v.  MaryaU,  12  N. 
Y.  Leg.  Ob.  158;  Nagle  v.  Jatnee,  7 
Abb.  Pr.  234;  GassidyY.  Meaeham,  8 
Paige,  811;  Williams  v.  Hogeboom,  8 
Paige,  469;  PlaU  v.  CadweU,  9  Paige, 
886;  SmUh  v.  2%<wiptt;n,  Walk.  Ch.  1; 
Williams  v.  Hubbard,  Walk.  Ch.  28; 
Beach  V.  White,  Walk.  Ch.  496; 
Tliayer  v.  Swift,  Harr.  Ch.  480;  Stew- 
ard V.  Stevens,  Harr.  Ch.  169;  Adam$ 
V.  Bowe,  12  Abb.  N.  C.  822;  Wright  v. 
Nostrand,  94  N.  Y.  81.  And  see 
Palmer  v.  ColfriUe,  68  Hun,  586. 

Under  New  York  Code.  Engle  t. 
Bonneau,  2  Sandf.  679;  lAmngston 
V.  Cleaveland,  5  How.  Pr.  896;  I^ler  v. 
Whitney,  12  Abb.  Pr.  465;  Fenton  ▼. 
Flagg,  24  How.  Pr.  499;  Farquahar^ 
son   V.   KinnbaU,  9   Abb.   Pr.   8857ft; 
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(b)  When  not  bequibed. 

On  the  other  hand  it  has  been  held  that  the  officer  having  the 
execution  in  his  hands  need  not  retain  the  same  the  fall  statutory 
period  before  making  his  return  thereon  in  order  to  constitute  the 
foundation  of  a  creditors'  bill  or  supplementary  proceedings,  and 
this  doctrine  is  maintained  upon  the  presumption  that  the  sheriff 
or  other  officer  has  done  his  entire  official  duty  in  searching  for 
property  of  the  judgment  debtor/ 

It  will  be  apparent  that  the  return  of  the  execution  by  the  offi- 
cer within  the  statutory  period,  and  making  such  return  the  basis 
of  a  creditor's  bill  or  supplementary  proceeding,  on  the  presump- 
tion that  the  officer  has  used  due  diligence  in  searching  for  prop- 
erty may  be,  and  often  is,  the  merest  fiction,  and  is  using  the 
court  and  its  process  for  the  purpose  of  wresting  from  an  unfor- 
tunate debtor  the  possession  and  income  of  his  property  by  means 


SjwUng  Y.  Levy,  10  Abb.  Pr. 
426. 

If  tbere  is  no  fraud  or  collusion,  it 
may  be  presumed  the  officer  did  his 
duty.  The  return  of  the  sheriff  can 
only  be  impeached  In  a  direct  pro- 
ceeding, and  not  collaterally.  Metho- 
dist Btfok  Concern  A  Co.  ▼.  Hudson,  1 
How.  Pr.  N.  S.  517  (see  rules  of 
court). 

One  judgment  debtor  on  whose 
property  an  execution  has  been  levied 
which  property  it  is  alleged  had  been 
fraudulently  conveyed,  will  not  be 
permitted  to  contend  that  the  execu- 
tion is  void  because  issued  against 
only  one  of  several  judgment  debtors. 
Flanders  v.  Batten,  50  Hun,  542. 

^Spencer  v.  Cuyter,  17  How.  Pr.  157; 
Hutchinson  ▼.  Brand,  0  N.  Y.  208; 
Farquahanon  v.  Kimball,  18  How. 
Pr.  33;  Livingston  ▼.  CUawland,  6 
How.  Pr.  396;  Tyler  ▼.  Whitney,  12 
A-bb.  Pr.  465;  Fetiton  v.  Flagg,  24 
How.  Pr.  499;  Field  v.  Chapman,  15 
Abb.  Pr.  484;  First  Nat.  Bank  v.  Der- 
ing,  8  N.  Y.  Week.  Dig.  261;  Tomlin^ 
sott  d  W.  Mfg.  Co.  V.  ShaUs,  34  Fed. 


Rep.  380;  Sperling  v.  Levy,  10  Abb, 
Pr.  426;  Tyler  v.  Willis,  33  Barb.  327; 
Benaud  v.  O'Brien,  35  N.  Y.  99.  But 
see  William^s  v.  Hogeboom,  8  Paige, 
469;  W?Ute/iead  v.  Hellen,  74  N.  C.  679; 
Bowen  v.  Parkhurst,  24  111.  257;  Wil- 
liams V.  Ives,  49  111.  512;  First  Nat, 
Bank  V.  Gage,  79  111.  207;  Bussell  v. 
Chicago  Trust  db  8av.  Bank,  139  111. 
588,  17  L.  R.  A.  845. 

Where  the  execution  is  returned  on 
the  same  day  of  its  issuance  by  order 
of  the  plaintiff's  attorneys,  it  cannot 
form  the  basis  of  a  creditor's  bill  and 
the  receiver  will  be  discharged.  Stir- 
len  V.  Jeweit,  63  111.  App.  55;  Scheubert 
V.  Honel,  50  111.  App.  597. 

And  while  the  execution  maybe  re- 
turned before  the  90  days  and  become 
the  foundation  of  a  creditor's  bill  it 
must  be  done  upon  the  responsibility 
of  the  sheriff,  and  not  by  direction  of 
the  plaintiff.  It  must  be  returned  by 
reason  of  the  sheriff's  inability  to  find 
property  whereon  to  levy.  Durand 
V.  Gray,  129  Dl.  9;  Scheubert  v.  Ho/iel, 
152  111.  318. 
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of  a  receivership.  Hence  it  is  that  courts  have  exercised  a  judi- 
cious care  and  circumspection  over  proceedings  of  this  nature,  and 
if  it  appeared  that  the  execution  was  returned  before  its  lifetime 
had  expired,through  the  solicitation  and  at  the  request  of  plain- 
tiff or  his  attorney,  and  that  no  attempt  had  been  made  to  dis- 
cover property,  or  effect  a  levy,  or  demand  property  for  the  pur- 
pose of  satisfying  the  execution,  then  in  such  caj9e  the  court  has 
treated  the  return  of  the  sheriff  as  not  in  fact  his  return  and  has, 
upon  motion,  set  aside  the  supplementary  proceedings.*  Where 
the  sheriff's  return  is  dictated  by  the  plaintiff's  attorney  and  is  so 
shown  thereby  it  is  not  a  sufficient  foundation  for  supplementary 
proceedings.* 

§  152.    Practice  in  code  states. 

Under  many  of  the  codes  of  procedure  the  causes  for  which 
the  court  may  appoint  a  receiver  are  specifically  stated,  to  which 
it  is  not  deemed  essential  to  refer  in  this  connection.     It  was  for- 


^Pudmy  V.  OriJfUhs,  15  How.  Pr. 
410;  Nagle  v.  James,  7  Abb.  Pr.  284; 
Ritterhand  v.  Maryatt,  12  N.  Y.  Leg. 
Ob8.  158;  Albany  Gily  Bank  ▼.  Door, 
Walk.  Ch.  817. 

If,  however,  it  appears  that  the 
officer  has  in  good  faith  made  an  in- 
effectual effort  to  find  property  then 
the  proceeding  will  be  upheld.  TF7ttto- 
head  v.  Hellen,  74  N.  C.  679;  Edrt  v. 
Steams,  4  N.  Y.  Week.  Dig.  540. 

Some  doubt  has  been  entertained, 
however,  as  to  the  power  of  the  court 
to  go  back  of  the  sheriff's  return  and 
enquire  into  the  good  faith  of  his  acts 
in  the  matter,  discovering  property, 
levying  thereon  and  returning  the  ex- 
ecution nuUa  bona  in  supplemen- 
tary proceeding,  such  being  in  the 
nature  of  a  collateral  attack  upon  an 
official  act  of  an  officer  of  the  court. 
Sperling  v.  Levy,  10  Abb.  Pr.  426; 
Owen  V.  Dupigna^f  0  Abb.  Pr.  180; 
Metliohist  Book  Concern  dh  Co,  v.  Ilud- 
son,  1  How.  Pr.  N.  S.  517;  Browning 
V.  Haniford,  5  Denio,  586;  Putnam  v. 


Man,  8  Wend.  202;  Wheeler  v.  Lamp- 
man,  14  John.  481;  Fliwt  v.  Webb,  25 
Minn.  263. 

These  authorities,  as  a  rule,  hold 
that  the  return  of  the  sheriff  must  be 
attacked  in  a  direct  proceeding  for 
such  purpose  by  the  judgment  debtor. 

Where  there  is  collusion  between 
the  creditor  and  debtor  for  the  pur- 
pose of  enabling  the  latter  to  carry 
on  his  business  without  interference 
on  the  part  of  creditors  it  is  a  fraud 
upon  the  rights  of  creditors,  and  nxK>n 
an  intervening  petition  by  judgment 
creditors  setting  up  the  fraud,  the 
original  bill  was  dismissed  for  want 
of  equity  and  receiver  discharged. 
Stirlen  v.  Jewett,  68  111.  App.  55. 

*Marx  V.  Spaulding,  85  Hun,  478. 
And  in  Wisconsin  the  sheriff's  return 
on  its  face  must  show  diligent  search 
for  real  and  personal  property  subject 
to  levy  and  sale  and  a  mere  return  un- 
satisfied is  not  sufficient.  Be  Rem- 
ingion,  7  Wis.  648.  But  see  Second 
Ward  Bank  v.  Upmann,  12  Wis.  499. 
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merly  the  practice  under  creditor's  bills  to  appoint  a  receiver 
almost  as  a  matter  of  course  and  then  by  discovery  or  otherwise 
proceed  to  ascertain  if  the  debtor  had  property  that  should  be  ap- 
plied towards  the  satisfaction  of  his  debts.  Under  the  modified 
and  summary  proceedings  in  New  York  and  other  code  states, 
the  more  reasonable  practice  prevails  of  discovering  property 
first  and  then  appointing  a  receiver,  and  where  no  property  is 
discovered  subject  to  the  payment  of  debts  no  receiver  will  be 
appointed.*  Where  a  creditor's  bill  is  filed  against  the  estate  of 
a  deceased  debtor  it  is  necessary  to  allege  and  prove  the  insuffi- 
ciency of  the  personal  estate  to  pay  debts,'  but  where  the  estate 
is  sufficient  to  pay  debts  a  receiver  of  the  rents  and  profits  will 
not  be  appointed. 

§  153.    Appointment  of  receiyer^  ord^r^  duties^  etc. 

The  appointment  of  a  receiver  in  this  class  of  proceedings,  like 
the  appointment  in  general,  rests  in  the  sound  judicial  discretion 
of  the  court,  under  the  statutory  provisions,  and  the  practice  of 
the  court,  upon  notice  given  to  the  debtor  and  those  interested  in 
the  property,  or  their  appearance.  The  order  should  receive  spe- 
cial care  and  be  drawn  with  reference  to  the  object  or  purpose  of 
the  receivership,  having  reference  to  the  nature  and  character  of 
the  property  involved.  The  general  duties  imposed  upon  the 
receiver,  and  the  general  rules  regarding  the  regularity  of  the  ap- 
pointment, and  the  methods  of  attacking  the  same,  are  equally 
applicable  to  this  class  of  receiverships ;  and  so  with  reference  to 
the  bond  and  sureties  of  the  receiver,  as  well  as  the  general  prin- 
ciples governing  the  selection  of  a  receiver,  his  powers,  duties, 
functions,  and  liabilities. 

The  receiver's  title  is  in  all  respects  similar  to  the  receiver's 
title  in  other  proceedings  of  a  general  nature,  and  is  subject  to 
the  same  limitations  and  restrictions,  as  to  previous  liens,  exemp- 
tions, possession,  trust  relationships,  etc. 


*8ee  Hoffman,  Proy.  Rem.  pp.  628,  (Ont.)  187;  McKaig  v.  Jame^,  66  Md. 

624.  626;  but  ^ee  Second  Ward  Bank  683.    It  u  otherwise    if    there  is  % 

Y.  Upmann^  12  Wis.  409.  strong  probability  of  the  estate  being 

*JSander§  ▼.  ChritUe,  1  Grant,  Ch.  insufficient. 
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§  154.    Beceiyer's  powers  In  supplementary  proceedings. 

Under  creditors'  bilk  and  supplementary  proceedings  the  re- 
ceiver becomes  vested  with  the  debtor's  assets  and  equitable 
interests  without  conveyance  or  assignment,'  and  inasmuch  as  in 
tiiis  proceeding  he  is  the  representative  of  the  creditors  he  may 
impeach  and  set  aside  the  fraudulent  transfers  of  the  debtor,  and 
thereby  subject  the  property  to  the  payment  of  his  debts.* 
In  genei-al,  it  may  be  said  that  the  tiling  of  a  creditor's  bill 
and  the  service  of  process  creates  an  equitable  lien  upon  the 
effects  of  a  judgment  debtor,  and  is  in  effect  an  equitable 
levy.'     Before  the  receiver  is  authorized  to  enter  upon  the  duties 


>  Bosiwick  v^  Menek,  40  N.  Y.  388; 
Cooney  ▼.  Gooney,  65  Barb.  524;  Porter 
▼.  Willianis,  9  N.  Y.  142;  and  this,  too. 
'Whether  the  property  is  in  the  debtor's 
hands  or  in  the  hands  of  another:  but 
this  right  only  extends  to  such  prop- 
erty as  is  not  exempt  from  execution. 
Hudson  V.  Pfeto,  11  Paige.  180;  An- 
drews ▼.  Bowan,  28  How.  Pr.  126; 
TiUoUon  V.  WolcoU,  118  N.  Y.  190. 
But  see  Chautauqus  County  Bank  v. 
Ri«Uy,  19  N.  Y.  369;  Moak  v.  Coats, 
33  Barb.  498;  cf.  Manning  ▼.  Ecans, 
19  Hun,  500;  Wing  y.  Bisse,  15  Hun, 
190;  Hayes  ▼.  Buckley,  53  How.  Pr. 
173;  Harrison  y.  MaanteU,  44  N.  J.  L. 
316. 

« Bosiwiek  v.  Menck,  40  N.  Y.  883. 
But  his  right  only  extends  to  so  much 
of  the  debtor's  property  so  fraudu- 
lently assigned  as  will  be  sufficient  to 
satisfy  the  creditor  or  creditors  whom 
he  represents.  Cf.  Porters.  Williams, 
9  N.  Y.  142;  DoUard  v.  Taylor,  1  Jones 
&  S.  496;  GiUet  v.  Moody,  3  N.  Y. 
479;  Leatitt  v.  Palitier,  8  N.  Y.  19; 
Brvutcrr  V.  Hill,  1  Sandf.  629;  Hyde 
▼.  Lynde,  4  N.  Y.  392;  Undent>ood  ▼. 
Sutcaffe,  77  N.  Y.  58  (reversing  10 
Hun,  453).  While  the  receiver  has 
power  to  institute  proceedings  to  set 
aside  fraudulent  transfers  of  property 
made  by  the  debtor,  yet  he  does  so  as 
the  representative  of  the  creditor  or 


creditors  at  whose  instance  he  has 
been  appointed,  and  in  so  doing  he 
has  no  greater  power  than  such  credi- 
tors would  have  were  proceedings  in- 
stituted by  them,  and  if  the  creditors 
have  waived  the  frauds  by  an  affirm- 
ance of  the  contract,  as  in  case  of  a 
suit  thereon,  the  receiver  cannot 
attack  the  transaction  as  fraudulent. 
Kennedy  v.  Thorp,  61  N.  Y.  174  (re- 
versing 2  Daly,  258);  cf.  Parish  v. 
Murphree,  54  U.  8.  13  How.  99.  14 
L.  ed.  67;  Savage  v.  Murphy,  84  N.  Y. 
608;  Walter  v.  Lane,  1  McArth.  275. 

«  Miiler  v.  Sherry,  69  U.  8. 10  WaU. 
287,  17  L.  ed.  827,  citing  Bayard  v. 
Hoffman,  4  John.  Ch.  450;  Beek  y. 
BurdeU,  1  Paige,  308;  Storm  y.  Wadr 
dOl,  2  8andf.  Ch.  494;  Caning  v. 
White,  2  Paige.  567;  EdgeU  v.  Hay- 
wood,  3  Atk.  852;  TUford  y.  Burnham, 
7  Dana,  110. 

An  execution  creditor  can  on^ 
come  into  a  court  of  equity  to  enforce 
his  Judgment  against  property  not 
capable  of  being  reached  at  law;  but 
where  tbe  debtor  has  mortgaged  hia 
property  and  has  only  an  equitable 
interest  remaining,  the  creditor  may 
have  a  receiver  of  the  rents  and 
profits  of  tbe  debtor's  land,  subject 
to  the  rights  of  the  prior  incum- 
brances, but  not  of  the  debtor's  busi- 
ness   (theatre).     Cadogan    y.    I4frn 
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of  hiB  office  and  take  control  of  the  debtor's  assets  he  must  give 
bond  as  required.*  When  he  has  done  so  it  has  been  held  that 
the  court  has  power  to  compel  the  debtor  to  convey  to  the  re- 
ceiver all  the  real  estate  owned  by  him  situated  without  the  state, 
as  well  as  personal  property.'  When  property  of  the  judgment 
debtor  is  in  the  hands  of  a  third  person,  under  a  valid  transfer, 
or  where  the  debtor  has  placed  on  such  property  a  honafide  lien 
or  incumbrance,  the  receiver's  possession  is  subject  thereto,  or  in 
other  words,  as  to  such  property  the  receiver  succeeds  to  such 
rights  only  in  such  property  as  the  judgment  debtor  had  at  the 
date  of  his  appointment.*  If  the  receiver  desires  to  attack  the 
title  to  property  held  by  a  third  person  he  must  bring  an  action 
for  that  purpose,  making  defendants  to  such  action  such  persons 
as  claim  to  have  an  interest  therein/  There  are  certain  interests 
of  the  judgment  debtor  in  property  that  he  may  have  in  his 
possession  at  the  time  of  the  receiver's  appointment  that  do  not 
vest  in  the  receiver,  such  as  property  in  which  the  debtor  has  the 
mere  naked  possession,*  or  where  he  holds  it  as  trustee,  or  which 
is  exempt  from  levy  and  sale,*  or  after-acquired  property  of 
the  debtor.'  Under  the  general  rule  the  receiver's  title  relates 
back  to  the  date  of  his  appointment,  and  the  same  rule  applied 


ThMtre,  7  Rep.  594  [1894]  3  Ch.  888, 
63  L.  J.  Ch.  775,  71  L.  T.  8. 

^VoorheM  v.  Seymour,  26  Barb.  569; 
Banks  v.  Pottw,  21  How.  Pr.  469; 
Conger  v.  Scmds,  19  How.  Pr.  8. 

*  Chautauque  County  Bank  v.  Risley^ 
39  N.  Y.  869;  Bunnv.  Fonda,  2  N.Y. 
Code  Rep.  70;  cf.  Steeie  v.  JSlurges,  6 
Abb.  Pr.  442;  but  see  contra,  Amy  y. 
Manning^  149  Mass.  487,  as  to  chosea 
in  action  in  a  foreign  Jurisdiction.  It 
is  also  held  that  neither  in  England 
nor  in  Massachusetts  is  it  within  the 
general  powers  of  a  court  of  equity  to 
compel  an  assignment  of  the  debtor's 
property  or  his  choees  in  action. 

*Vcorhee$  t.  Seymour,  26  Barb.  585; 
Gardner  t.  Smith,  29  Barb.  68.  If  a 
mortgagee  is  rightfully  In  the  posses- 
sion of  mortgaged  chattels  the  re- 

17 


ceiver  succeeds  only  to  the  right  of 
redemption  and  not  the  right  of 
possession.  Campbell  v.  FUh,  8  Daly, 
162. 

*  Wright  V.  NosPrand,  94  N.  Y.  81. 

•  Gardner  ▼.  SmUh,  29  Barb.  68. 
^Hancock  v.  Seofrs,  98  N.  Y.  79; 

Finnin  v.  MaUoy,  1  Jones  &  8.  882; 
Cooney  v.  Cooney,  65  Barb.  524; 
miotson  V.  WoleoU,  48  N.  Y.  188; 
Campbell  v.  Foster,  86  N.  Y.  861; 
Graff  r,  BonneU,  81  N.  Y.  9;  Scott  ▼. 
Nevins,  6  Duer,  672;  Uhdenoood  r, 
Suteliffe,  77  N.  Y.  58. 

'  Graff  y.  BonneU,  25  How.  Pr.  470; 
Genet  ▼.  Foster,  18  How.  Pr.  60; 
MerriU  y.  Satoyer,  6  Thomp.  &  C.  160. 
Nor  to  the  wages  of  the  debtor  for 
personal  seryices,  BoweU  ▼.  McDoweU^ 
47  N.  J.  L.  859. 
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to  the  former  code  in  New  York/  though  under  the  present 
code  his  title  dates  from  the  time  of  the  service  of  the  warrant  or 
order,  though  there  are  decisions  holding  that  his  title  relates 
back  to  the  date  when  proceedings  were  begun  resulting  in  his 
appointment,*  Under  the  codes  of  procedure  as  a  rule  the  re- 
ceiver is  authorized  to  sue  in  his  own  name  in  all  actions  where 
he  is  authorized  to  sue.*  As  a  general  rule  in  this  class  of  receiver- 
ships it  may  be  stated  that  he  takes  the  property  and  effects  of 
the  judgment  debtor  as  he  finds  it  subject  to  all  rights  therein 
and  incumbrances  thereon  in  favor  of  third  parties,  and  his  rights 
and  powers  are  measured  and  determined  by  the  rights  and 
powers  of  the  judgment  debtor  had  no  receiver  been  appointed, 
subject,  however,  to  the  exception  that  a  receiver  may  avoid  the 
frauds  of  the  debtor  which  the  latter  could  not  do,  but  in  doing 
so  the  receiver  is  the  representative  of  the  creditor  and  not  the 
debtor/ 

§  155.    Receiver's  fanctions  in  sapplementary  proceedings. 

The  functions  of  a  receiver  in  supplementary  proceedings, 
except  where  regulated  by  statute,  are  not  materially  different 
from  his  functions  in  other  proceedings  of  a  general  nature,  and 
his  duties  are,  in  general,  fixed  by  the  order  of  appointment,  the 
scope  of  the  order,  of  course,  being  determined  by  the  character 
of  property  over  which  the  receivership  extends.  It  is  to  be 
observed,  however,  that  in  this  class  of  proceedings  the  receiver 
occupies  the  position  of  a  trustee  for  the  creditors  in  whose 


»  Banks  v.  Pfftter,  21  How.  Pr.  469; 
Becker  v.  Torrance,  81  N.  Y.  631; 
Fillmore  v.  ffartan,  81  How.  Pr.  424; 
Lottimore  v.  Lard,  4  E.  D.  Smith,  183. 

«  Coleman  v.  Boff,  45  N.  J.  L.  7; 
C^rk  v.  Gilbert,  10  Daly,  316. 

•  Seymour  v.  Wilson,  15  How.  Pr. 
855,  reversiog  16  Barb.  294;  Botitnek 
Y,  Menek,  40  N.  T.  888;  Porter  v. 
WiUiams,  9  N.  T.  142. 

^A  receiver,  appointed  in  supple- 
mentary proceedings,  takes  only  an 
equitable  right  of  redemption  in 
chattels  mortgaged  by  the  judgment 
debtor  and  reduced  to  possession  by 
the  mortgagee  before  proceedings  be- 


gun, and  cannot  maintain  replevin 
for  such  chattels  against  the  mort- 
gagee.    Campbell  y.  FUh,  8  Daly,  162. 

A  receiver  appointed  in  aid  of  exe- 
cution may  maintain  a  bill  of  dis- 
covery and  clear  the  debtor's  property 
from  fraudulent  liens.  Bergen  v. 
Litua,  41  N.  J.  £q.  18. 

In  an  action  by  a  receiver  of  a 
Judgment  debtor,  appointed  in  sup- 
plementary proceedings  to  set  aside  a 
conveyance  by  the  Judgment  debtor 
as  being  in  fraud  of  creditors,  the 
Judgment  debtor  is  a  proper  party. 
Allison  T.  Weller,  6  Thomp.  &  C.  291. 
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behalf  he  is  appointed,  and  not  that  of  agent  or  representative  of 
the  debtor.  He  succeeds  to  the  rights  of  such  creditors,  and  by 
reason  of  his  trust  relationship  is  entitled  to  enforce  these  rights 
to  the  extent  necessary  to  satisfy  the  creditor's  claims,  the  measure 
of  his  power  being  fixed  by  that  of  the  creditors  he  represents. 
He  becomes  vested  by  his  appointment  with  the  legal  title  of  the 
debtor  to  all  property  owned  by  him  at  that  time,  whether  in  the 
actual  possession  of  the  debtor,  or  in  the  possession  of  any  one 
for  his  own  use,  and  the  receiver  may  reduce  such  property  to 
his  possession  irrespective  of  the  amount  due  the  creditors  he 
represents.  As  to  property  of  the  debtor  which  has  been  con- 
veyed by  him  the  vendee  has  a  right  to  retain  possession  until 
the  superior  right  of  the  creditors  to  divest  him  is  shown,  and  in 
such  case  it  sometimes  happens  that  one  or  more  of  the  creditors 
represented  by  the  receiver  ^as  estopped  himself  from  question- 
ing the  validity  of  the  transfer,  in  which  case  the  receiver's  right 
of  recovery  is  confined  to  those  creditors  not  estopped.*  The 
receiver  may  institute  actions  to  set  aside  fraudulent  transfers  of 
tlie  debtor  in  behalf  of  the  creditors,  and  apply  the  proceeds 
derived  therefrom.* 


>  Bottunek  v.  Menek,  40  N.  Y.  888; 
MandemlU  v.  Avei-y,  124  N.  Y.  876, 
reversing  57  Hun,  78;  Hayne*  v. 
Brooks,  116  N.  Y.  487;  Wright  v.  JVot- 
trand,  d4  N.  Y.  81 ;  Van  Ahtyne  v. 
Cook,  25  N.Y.  489;  Becker  y.  Torrance, 
31  N.  Y.  681 ;  Porter  v.  Williams,  9 
N.  Y.  142;  Meicalf  v.  DelVaUe,  64 
Hun,  245,  affirmed  in  187  N.  Y.  545; 
PetUbone  v.  Draktf<yrd,  87  Hun,  628; 
SoLlUfr  ▼.  Bow,  82  Hun,  286  (as  to 
amount  recoverable);  Manley  v.  Bos- 
Uga,  18  Hun,  288;  MandeviUe  v.  Avery, 
20  N.  Y.  8.  R.  801 ;  Lore  v.  Dierkes, 
16  Abb.  N.  C.  47;  Mann  v.  Pentz,  2 
Sandf .  Ch.  257;  Be  Stewarts  Estate,  8 
N.Y.  Civ.  Proc.  354;  Olney  v.  Tanner, 
10  Fed.  Rep.  101,  affirmed  in  18  Fed. 
Rep.  686. 

•  MandeviOe  v.  Awry,  124  N.  Y. 
376;  Pittsburg  Carbon  Co.  v.  McMillan, 
119  N.  Y.  46,  7  L.  R.  A.  46;  Wright 
V.  Ifoe^and,  94  N.  Y.  81;  Porter  v. 


Williams,  9  N.  Y.  142;  MandeviUe  v. 
Avery,  20  N.  Y.  8.  R.  801;  Swariout 
V.  Schwerter,  5  Redf.  497;  BiU  v. 
Western  <£  A.  B.  Co.  86  Ga.  284  (see 
Stat.);  PrcseoU  v.  Pfeiffer,  57  Mich.  21; 
Walsh  V.  Byrnes,  39  Minn.  527;  Cham- 
berlain V.  O^Brien,  46  Minn.  80  (see 
sUt.);  MerrtU  v.  Bessler,  87  Minn.  82 
(see  Stat.);  Hamlin  v.  Wright,  28  Wis. 
491;  cf.  Loos  v.  WOkinson,  110  N.  Y. 
195, 1  L.  R.  A.  250;Murtha  v.  Curley, 
90  N.  Y.  872;  Adsit  v.  Butler,  87 N.Y. 
585;  Davenport  r.  McChesney,  86  N.Y. 
242;  Underwood  v.  Sutcliffe,  77  N.  Y. 
58;  Bostwick  v.  Menck,  40  N.  Y.  883; 
Lawrence  v.  Bank  of  the  Republic,  85 
N.  Y.  320;  Campbell  v.  Brie  B.  Co,  46 
Barb.  540;  Storm  v.  Waddell,  2  Sandf. 
Ch.  494.  In  Higgins  v.  OUlesheiner, 
26  N.  J.  £q.  808,  the  court  held  that 
the  receiver  has  no  such  power  in  the 
absence  of  a  statute. 
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§  156.    Bight  to  sue  and  be  sued. 

As  to  the  right  of  the  receiver  to  sue,  and  be  sued, « and  the  va- 
rious limitations  and  restrictions  thereof,  as  well  as  the  protection 
thrown  around  him  in  his  possession,  under  this  class  of  proceed- 
ings there  is  no  distinction  from  the  ordinary  rules  applicable  to 
receiverships  in  general,  and  his  liabilities  and  duties  to  the 
court,  and  those  whose  interests  he  represents,  are  the  same  in  all 
cases,  he  being  regarded  as  a  trustee  of  an  express  trust,  and  the 
property  in  his  possession  being  in  eustodia  legis.  The  right  of 
the  receiver  to  sue  has  been  fully  treated  heretofore,  and  it  is 
only  necessary  to  remark  generally  in  this  connection  concerning 
the  receiver's  right  to  sue,  in  this  class  of  actions,  is  unquestioned, 
where  the  debtor  has  fraudulently  conveyed  or  assigned  his  prop- 
erty,* and  so  with  regard  to  the  fraudulent  and  illegal  acts  of  an 
insolvent  corporation,"  but  under  the  modern  supplementary  pro- 
ceedings, the  right  is  usually  conferred  by  statute. 


^P^Ur  y,  WOHami,  9  N.  Y.  142, 
citing  Ofboms  ▼.  Mon,  7  Johns.  161; 
Ja>ck6on  v.  Qamsey,  16  Johns.  189; 
Jackson  v.  CadweU,  1  Cow.  622; 
Lioeh  V.  Eelsey,  7  Barb.  466;  JewettY, 
Palmer,  7  John.  Ch.  65;  Padgett  v. 
Lawrence,  10  Paige.  170;  DeMott  v. 
8tarkey,  8  Barb.  Ch.  408;  Underwood 
V.  SutcHffe,  77  N.  Y.  68.  In  this  case 
it  was  held  that  the  receiver's  power 
did  not  extend  to  an  action  to  enforce 
a  statutory  trust,  as  where  lands  were 
paid  for  by  him  but  conveyed  to  an- 
other. See  1  Rev.  Stat.  728,  §§  51, 
52. 

Willet  V.  Moody,  8  N.  Y.  479;  LeamU 
V.  Palmer,  8  N.  Y.  19;  Broutoer  v. 
Jim,  1  Sandf.  629;  Hyde  v.  Lynde,  4 
N.  Y.  392;  Chautauque  County  Bank 
V.  WMU,  6  N.  Y.  236;  Bohtwiek  v. 
Menck,  40  N.  Y.  383  (1  Hand). 

Barclay  v.  Quicksilver  Min.  Co,  6 
Lans.  25.  This  was  an  action  brought 
in  the  state  of  New  York  by  a  se- 
questrator of  the  state  of  Pennsylva- 
nia, but  the  principles  discussed  are 
applicable  to  receivers;  it  was  held 
that   the  foreign  sequestrator  might 


sustain  his  action  to  set  aside  a  fraud- 
ulent transfer  of  property  made  by  a 
Pennsylvania  corporation.  On  the 
question  of  comity  the  court  say: 
'This  state  has  not  yet  become  a  sanc- 
tuary for  the  protection  of  property  in 
the  hands  of  a  transferee  who  has  ac- 
quired it  by  a  fraudulent  contrivance." 
Cf.  HamUn  v.  WrigU,  28  Wis.  491; 
Dunham  v.  Bymee,  86  Minn.  106; 
Barker  v.  Dayton,  28  Wis.  867; 
Wright  v.  Nostrand,  94  N.  Y.  81;  Carr 
V.  Hilton,  1  Curt.  C.  280;  Kennedy  v. 
Tkorp,  51 N.  Y.  174.  In  Olney  v.  Tan- 
ner, 18  Fed.  Rep.  686,  it  is  held  that 
the  title  to  property  fraudulently  con- 
veyed does  not  vest  in  the  receiver, 
but  merely  the  right  to  prosecute  a 
suit  to  set  aside  the  fraudulent  con- 
veyance; and  where  there  has  been  an 
assignee  in  bankruptcy  appointed  the 
right  of  action  is  in  the  assignee  and 
not  the  receiver.  Citing  Qlenny  v. 
Langdon,  98  U.  8.  20,  25  L.  ed.  48; 
Tnmble  v.  Woodhead,  102  U.  S.  647, 26 
L.  ed.  290;  Moyer  v.  Deufey,  108  U.  8. 
801,  26  L.  ed.  894.  The  rights  of  as- 
signees in  insolvency  proceedings  to 
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Pending  a  chancery  suit  having  for  its  object  the  subjection  of 
the  debtor's  real  estate  to  the  payment  of  liens  thereon  the  ap- 
pointment of  a  receiver  may  be  dispensed  witli  if  the  debtor  will 
give  security  to  account  for  the  rents  and  profits  in  case  there 
should  be  a  deficiency  arising  on  the  sale  of  the  premises,  but  if 
the  debtor  does  not  ask  permission  to  give  such  bond  the  appoint- 
ment will  be  regular.* 

§  157.    Order  of  appointment. 

As  we  have  already  seen  the  order  appointing  a  receiver  can- 
not be  questioned  in  a  collateral  proceeding,'  and  in  a  supple- 
mentary proceeding  against  an  insolvent  corporation  the  same 
doctrine  prevails.*  XTpon  the  opening  up  of  a  judgment  against 
a  railroad  corporation  in  order  to  permit  the  corporation  to  come 
in  and  defend,  the  order  appointing  a  receiver  in  a  sequestration 
proceeding  founded  on  the  judgment  should  be  vacated.*  A  re- 
ceiver in  supplementary  proceedings  is  fully  protected  by  the 
order  of  appointment  for  all  acts  done  thereunder,  though  the 
order  of  appointment  is  afterwards  reversed.*  An  order  of  ap- 
pointment in  this  xilass  of  actions  vests  in  the  receiver  the  per- 
sonal estate  and  equitable  interests  of  the  judgment  debtor  as  of 
the  date  of  the  order,  where  the  order  is  followed  by  giving  bond 
as  required/  but  he  is  not  necessarily  a  trustee  for  all  creditors, 
but  is  a  trustee  only  for  the  benefit  of  the  creditors  at  whose  in- 
stance he  is  appointed,  and  in  such  case  he  must  apply  the  money 
arising  from  a  sale  to  the  satisfaction  of  the  judgments  which 


avoid  fraudulent  transfers  which  in 
many  respects  is  similar  to  that  of  re- 
ceivers is  discussed  in  the  following 
cases.  Kilboume  v.  Fay,  29  Ohio  St 
264;  Southard  ▼.  Benner,  72  N.  Y.  424; 
8impt(m  v.  Warren,  55  Me.  18;  Olough 
V.  Thampstm,  7  Gratt.  26;  Staion  v. 
PUtman,  XI  Gratt.  99;  Mancure  v. 
Eaman,  15  Pa.  885;  Tanu  v.  BuUiU, 
85  Pa.  808. 

^Orantham  v.  Lwa$,  15  W.  Va.  425. 

•Chap.  II.  §  22.  IT  (h) 

^Oommerdal  Nat.  Bank  ▼.  Burch, 
141  111.  519;  Harris  ▼.  LesUnr,  80  Dl. 
807;  Wing  y.  Lodge,  80  lU.  564;  Her- 


nandee  v.  Drake,  81  HI.  84;  Wennery, 
Thornton,  98  111.  156.  The  validity  of 
an  order  of  appointment  cannot  he 
tried  in  a  contempt  proceeding. 
Bagley  v.  Scudder,  66  Mich.  97. 

*Bodburn  v.  Viiea,  I.  di  E,  B.  Co.  28 
Hun,  869. 

^Eolcombe  v.  Johnson,  27  Minn.  858. 

•Wilson  Y,  AUen,  6  Barb.  542;  Al- 
bany City  Bank  ▼.  Schermerhom,  1 
Clarke  Ch.  297;  P&rter  v.  WiUiams,  9 
N.  Y.  142;  Butter  ▼.  TaUis,  5  Sandf. 
611;  Cooney  v.  Oooney,  65  Barb.  524; 
except  such  property  as  is  exempt 
from  levy  and  sale. 
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form  the  basis  of  the  bill  under  which  he  is  appointed.*  The 
court,  even  in  a  creditor's  proceeding,  has  a  right  to  limit  the 
order  as  to  the  amount  of  property  over  which  the  receivership  is 
extended.* 

§  158.    Power  of,  in  foreign  Jarisdiction* 

The  power  of  the  receiver  to  go  into  a  foreign  jurisdiction  for 
the  purpose  of  reaching  the  assets  and  property  of  a  judgment 
debtor  has  elsewhere  been  considered.  A  question,  somewhat 
analogous,  as  to  the  power  of  a  receiver  upon  the  return  of  an 
execution  nulla  bona  to  go  into  a  court  of  equity,  and  through 
the  instrumentality  of  a  receiver  reach  choses  in  action  due  the 
judgment  debtor  from  non-resident  persons,  has  recently  been 
considered  in  Massachusetts,  where  it  is  held  that  neither  in  that 
state  nor  in  England  has  a  court  of  equity  power  to  compel  a 
debtor  to  make  a  general  assignment  of  his  choses  in  action  in 
in  this  class  of  proceedings;  that  in  the  absence  of  statutory 
power,  the  mere  appointment  of  a  receiver  does  not  pass  the  title 
to  such  choses  in  action ;  and  the  right  of  a  judgment  creditor  to 
file  his  bill  in  chancery,  based  on  judgment  and  execution,  and 
seek  to  reach  choses  in  action  due  the  judgment  debtor  from  non- 
resident parties  is  doubtful,  and  that  if  such  power  exists  it  is 
based  upon  the  doctrine  of  equitable  attachment,  in  which  case 
the  debt  and  the  person  or  persons  sought  to  be  reached,  must  be 
specifically  described  as  definitely  as  at  law.' 


>  Foung  ▼.  Clapp,  147  111.  176. 

Though  the  defendant  in  a  credit- 
or's bill  admits  that  he  has  certain 
property,  but  denies  that  he  has  any 
other,  the  order  for  the  delivery  of 
his  property  to  the  receiver  must  be 
general.  Browning  v.  BeUU^  8  Paige, 
668. 

^ Jones  ▼.  La  Touchs,  2  Sugden's 
Dec.  671;  cf.  WardeU  v.  Leaven- 
iDorth,  8  Edw.  Gh.  258;  but  the  court 
in  Dilling  v.  Foster,  21  8.  C.  834, 
say:  "It  is  difficult  to  understand 
how  the  court  could  in  advance,  and 
without  an  inquiry  on  the  point,  ascer- 
tain how  much  would  be  necessary: 
in  fact  the  only  certain  means  of  as- 
certaining it  would  be  by  a  sale." 


*Amy  V.  Manning,  149  Mass.  487; 
Harvey  v.  Vamey,  104  Mass.  486.  Cf. 
Booth  V.  Clark,  58  U.  8.  17  How.  822, 
15  L.  ed.  164;  Brigham  v.  Luddington, 
12  Blatchf.  287;  Teager  v.  Wallace,  44 
Pa.  294. 

A  receiver  may  be  appointed,  al- 
though all  the  property  the  debtor 
has  is  real  estate  in  another  state,  and 
he  may  be  required  to  convey  the  same 
to  the  receiver.  Toume  v.  Oampbdl, 
85  Minn.  281;  amith  ▼.  Toeer,  42  Hun, 
22. 

Where  debtors  are  beyond  the  Juris- 
diction, their  creditors  numerous,  their 
assets  in  the  shape  of  money  and  cred- 
its, many  of  those  indebted  to  them 
unknown,  and  where  they  have  an 
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^  159.    Priorities  under  creditor's  bills. 

Where  a  creditor's  bill  is  filed  in  behalf  of  the  plaintiff  therein, 
and  not  in  behalf  of  other  creditors  of  the  debtor,  the  receiver  is 
-a  trastee  in  benalf  of  the  creditor  in  whose  behalf  he  is  appointed 
only,*  and  he  does  not  become  an  agent  of  the  debtor  for  the  dis- 
tribation  of  the  property  in  the  sense  that  an  assignee  in  an 
insolvent  proceeding  does."  After  the  filing  of  a  bill  of  this 
nature,  other  creditors  may  intervene  and  thereby  become  parties 
to  the  proceeding,  but  the  proceeding  by  creditor's  bill  necessa- 
rily recognizes  priorities  among  creditors  and  makes  distribution 
of  the  assets  according  to  such  priorities." 

Where  property  in  litigation  under  a  creditor's  bill  is  liable  to 
depreciation  and  will  be  inevitably  sacrificed  if  sold  by  a  sheriff 
under  an  existing  levy,  a  receiver  will .  be  appointed  to  take 
charge  of  such  property  and  sell  it  under  the  direction  of  the 
court,  and  distribute  the  proceeds  as  the  rights  of  parties  may 
appear.* 

The  question  has  sometimes  arisen  as  to  the  priority  of  rights  ob- 
tained by  a  receiver  under  a  creditor's  bill  and  the  purchaser  at  an 
execution  sale.  Thus,  where  a  bill  was  filed  to  set  aside  a  fraud* 
ulent  transfer  of  the  debtor  on  which  a  receiver  was  appointed, 
and  an  assignment  made  in  general  terms,  pursuant  to  an  order 
of  court,  of  all  the  debtor's  personal  and  real  estate,  the  property 
not  being  described,  the  receiver's  title  is  good  as  against  a  pur- 
chaser nnder  a  judgment  docketed  after  the  assignment."  The 
law  is  otherwise  where  the  judgment  is  prior  to  the  assignment 


agent  within  the  jarisdiction,  cogni- 
zant of  aU  their  resources  and  where 
conflicting  claims  among  different 
creditors  touching  equitable  priority, 
are  to  be  settled,  the  remedy  for 
creditors  by  bill.  Injunction,  and  the 
appointment  of  a  receiver,  is  proper. 
BalUn  V.  Ferst,  65  Ga.  546. 

Under  New  York  Code  of  Civil 
Proc.  gg  2485,  2452,  2458,  2468,  sup- 
plementaiy  proceedings  may  be  sus- 
tained against  a  foreign  corporation 
having  no  agent  and  doing  no  busi- 
ness in  that  state,  and  a  receiver  may 
^  appointed   in   such   proceeding. 


Logan  v.  McCaU  Pub.  Co,  140  N.  Y. 
447. 

^Ru99eU  V.  Chicago  Trust  db  8av, 
Bank,  189  111.  588,  17  L.  R.  A.  845; 
Young  v.  Clapp,  147  111.  176. 

*Bouton  V.  Dement,  128  111.  142; 
Young  v.  Clapp,  supra. 

^  Young  v.  Clapp,  supra;  Russell  v. 
Chicago  Trust  d  8a/9.  Bank,  189  Dl. 
588.  17  L.  R.  A.  845. 

*Kuhl  V.  Martin,  2^  N.  J.  Eq.  60. 

*Chautauque  County  Bank  v.  White, 
6N.Y.  236;  Chautauque  County  Bank 
V.  Bisley,  19  N.  Y.  869;  JPmier  y.  WU' 
Uams,  9  N.Y.  142. 
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to  the  receiver.'  It  is  premature,  however,  before  the  hearing  to^ 
determine  whether  creditors  or  any  of  them  are  entitled  to  priority 
in  payment,  and  order  their  payment.' 

A  mortgage  prior  in  point  of  time  to  a  judgment  entitles  the 
mortgagee  to  interest  on  his  mortgage  before  the  judgment  cred- 
itor is  entitled  to  payment.  But  the  rule  is  different  where  one 
incumbrancer  obtains  the  appointment  of  a  receiver,  and  subse- 
quently the  receivership  is  extended  in  an  independent  proceed- 
ing by  another  incumbrancer.  In  such  case  the  latter,  though  a 
prior  incumbrancer,  loses  the  rents  received  before  the  extension.' 

§160.    Conrts  reluctant  to  appoint  where  legal  title  in- 
volved. 

Courts  are  reluctant  in  appointing  a  receiver  on  behalf  of  a 
judgment  creditor  over  real  estate  where  the  legal  title  and  pos- 
session are  in  third  parties.  It  is  not  ordinarily  the  province  of 
a  court  of  equity  to  determine  the  legal  title  to  real  property  as 
between  contestants  therefor,  and  it  will  not  appoint  a  receiver 
in  such  cases  except  in  cases  of  fraud  clearly  proved,  accompa- 
nied by  danger  of  loss,  and  the  plaintiff  must  show  a  clear  right 
to  the  property,  or  some  lien  upon  it,  or  that  it  constitutes  a 
special  fund  to  which  he  has  a  right  to  resort  for  the  satisfaction 
of  his  judgment.*  Courts  are  equally  reluctant  to  disturb  a  mort- 
gagee in  possession  who  holds  as  security  for  the  payment  of  his 
mortgage  debt,  and  a  receiver  will  not  be  appointed  if  the  mort- 
gagee is  financially  able  to  respond  for  the  receipts.*  But  a 
receiver  may  be  appointed  in  such  case  if  it  is  necessary  to  pro- 
tect the  interest  of  all  parties,  as  where  the  mortgagee  is  guilty 
of  fraud  or  is  acting  in  collusion  with  the  mortgagor  and  for  his 
benefit.* 

^Cfhauiauque  County  Bank  v.  Eidey,  68;  May%  v.  Bcm^  Freent  Oh.  (Miss.) 

19  N.  Y.  8S9;    WTut^B  Bank  v.  Far-  718;   Vanu  v.  Wood»,  46  Mies.  120. 

iMng,  101  N.  Y.  844;  Shand  v.  Han-  *Quin  v.  BHttain,  8  Edw.  Ch.  314; 

ley,  71  N.Y.  819.  Furlong  v.  Edwards.  8  Md.  99;  SUver- 

*Penn  v.  Whitehsad,  12  Qratt.  74.  man  v.  Kuhn,  58  Iowa.  486. 

•Holland  v.  Cork  d  K.  B,  Co.  2  Ir.  ^Oouthwaite  v.  Bippon,  8  L.  J.  Ch. 

Bep.  Eq.  417.  N.  8.  189;  Btm  Y.Bevan,  10  Md.  466. 

*Lloyd  v.  Pas9inf/?iam,  16  Ves.  Jr. 
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RBOEIVERSHIP  IN  FORECLOSURE  OF  MORTGAGES. 


%  170.  Generally. 

glTl.  Usual  gronndB   for  inYoking 
Juriadiction. 

(a)  Where  mortgage  provides  for 

receiver. 

(b)  Wbere  statute  provides  for 

receiver. 

(c)  Wbere    security    is    incde- 

quale. 

(d)  Where  waste  is  being  com- 

mitted. 

(e)  Where  mortgagor  is  guilty 

of  fraud. 
%  172.  When  appointed. 

(a)  Where  rents  and  profits  are 

pledged. 

(b)  Where    security    is    inade- 

quate. 

(c)  Where  trustee  refuses  to  take 

possession. 

(d)  Where  there  are  equitable 

grounds  for  appomtment 

(e)  Where  statute  provides  for 

appointment. 

(f)  Necessity  for  appointment  to 

be  clearly  shown. 

(g)  Where  there  is  a  contest  as 

to  property  mortgaged, 
(b)  Where  the  mortgagor  or  his 

grantee     are     guilty    of 

fraud, 
(i)  Where  the  mortgagor  is  com- 

mitting  waste, 
(j)  Where  default  in  interest  and 

property  indivisible. 
§  173.  When  not  appointed. 

(a)  Where  legal  title  is  in  mort- 

gagee and  he  has  a  legal 
remedy. 

(b)  Where  by  the  terms  of  the 

mortgage  the  right  is  not 
given. 

(c)  Where  by  statute  mortgagor 

entitled  to  possession  until 
Hale. 


s 


e 

§ 
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(d)  Where  plaintiff's  allegationa 

are  denied  or  amount  due 
Is  disputed. 

(e)  Where  insolvency  of  mort- 

gagor or  his  grantee  not 
shown. 

ff)  Where  right  of  plaintiff  to 
foreclosure  not  clearly 
shown. 

(g)  Where  plaintiff  has  no  equi- 
table standing  in  court. 

(h)  Where  pending  appeal,  ap- 
peal bond  affords  protec- 
tion. 

(i)  Where  defendant  secures 
plaintiff  by  deposit,  etc. 

(j)  Where  receivership  property 
is  a  statutory  homestead. 

(k)  Where  plaintiff  guilty  of 
laches. 

174.  Inadequacy    of    security    as 

ground  for. 

(a)  Two  elements. 

(i)  Insufficiency  of  property 

to  pay  debts, 
(f)  Insolvency  of  mortgagor  or 

his  grantee. 

(b)  One  element  not  sufficient. 

(c)  Presumption  as  to  adequacy. 

(d)  Rule  in  N.  J.,  Gal.,  8.  C, 

la.  and  Mich. 

(e)  Inadequacy  has  reference  to 

plaintiff's      indebtedness 
alone. 

(f)  Rule    relaxed    when    other 

equitable  grounds  shown. 

(g)  English  practice  as  to  rents 

collected  before  and  after 
time  for  redemption. 

175.  Same  subject  continued. 

176.  Over  what  appointed. 

177.  When  appointed. 

(a)  Before  decree. 

(b)  After  decree 
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^  178.  General  rules  applicable. 
%  179.  Relative  rights  of  senior  and 
junior  mortgagees. 

(a)  English  rule. 

(b)  American  rule. 


§  180.  Application  of   parties   othflr 
than  mortgagees. 

(a)  In  behalf  of  wife. 

(b)  In  behalf  of  annuitants. 

(c)  In  behalf  of  bondholders. 

(d)  In  behalf  of  Tendors. 


§  170.    Generally. 

Under  proper  circumstances  courts  exercising  equitable  juris- 
diction frequently  appoint  receivers  over  mortgaged  property  on 
application  of  the  mortgagee,  usually  in  proceedings  instituted 
for  the  purpose  of  foreclosure  of  the  mortgage.  The  usual  and 
ordinary  grounds  upon  which  the  court  or  chancellor  will  grant 
this  relief  are  considered  in  the  following  sections.  It  is  proper 
to  observe,  however,  that  under  the  English  practice,  until 
changed  by  statute,  the  appointment  of  a  receiver  for  mortgaged 
premises  was  exceedingly  rare  for  the  reason  that  the  mortgagee 
had  the  legal  title  to  the  property  and  was  entitled  by  reason 
thereof  to  the  possession  of  the  mortgaged  premises  which  were 
recoverable  in  the  common  law  action  of  ejectment,  and,  there- 
fore, the  eqiiitablo  jurisdiction  of  the  court  could  not  be  called 
into  action.  It  was  only  where  the  mortgagee  held  the  equitable 
title  as  in  the  case  of  a  junior  mortgagee,  or  where  for  some  other 
reason  the  mortgagee  had  no  adequate  legal  remedy,  that  the 
English  court  of  chancery  was  called  upon  to  appoint  a  receiver. 
Some  of  the  courts  in  this  country  have  been  disposed  to  follow 
the  English  practice,  but  the  courts  of  both  countries  have  now 
come  to  recognize  the  appointment  of  receivers  in  foreclosure 
proceedings,  on  the  application  of  the  mortgagee,  as  one  of  the 
most  common  modes  of  equitable  relief,  under  the  rules  and  prac- 
tice of  chancery  courts. 

§  171.    Usual  grounds  for  inyoking  jurisdiction. 

The  grounds  upon  which  a  receiver  ia  usually  appointed  in 
mortgage  foreclosure  cases  are : 

(a)  Where  by  the  terms  of  the  mortgage  a  receiver  is  provided 
for  upon  default  in  the  payment  of  the  principal  and  interest,  or 
other  default  in  the  covenants  of  the  mortgage  or  trust  deed.' 


>  Whitehead  v.  Wooten,  48  Miss.  533; 
Jiarrison  y.  Buekner,  Hempst.  442. 
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(b)  Where  there  is  a  statutory  caase  for  the  appointment  of  a 
receiver.* 

(c)  Where  the  mortgage  security  has  become  inadequate  by 
reason  of  a  depreciation  in  the  value  of  the  property  and  the  in- 
solvency of  the  mortgagor  or  other  person  liable  for  the  mortgage 
indebtedness.' 

(d)  Where  the  mortgagor  is  committing  waste,  or  is  otherwise 
injuring  the  value  of  the  security,  or  permits  the  property  to  be 
sold  for  taxes,  or  permits  the  insurance  to  expire.' 

(e)  Where  the  mortgagor  or  his  grantee  is  guilty  of  fraud  or 
bad  faith.^ 

§  172.    When  appointed. 

In  foreclosure  proceedings,  as  in  other  cases,  the  court  is  vested 
with  discretion,'  and  in  the  matter  of  appointment  is  governed 


^Tripp  V.  Chaaxl  R,  Go.  21  Eng.  L. 
A  Eq.  68,  17  Jur.  887;  Eursh  v. 
Hunh,  99  Ind.  500;  Douglass  ▼.  CUne, 
13  Bash,  608;  WooUey  v.  EoU,  14 
Biuh,  788;  Northwesi&m  Mt^.  L,  Ins. 
Co,  v.  Park  Hotel  Co.  87  Wis.  125. 

^United  Staies  Trust  Co,  v.  yew 
York,  W.  8.  d  B.  R,  Co,  101  N.  Y. 
478;  (iuiney  v.  Oheeseman,  4  Sandf. 
Ch.  405;  Sea  Ins.  Co.  v.  Stebbins,  8 
Paige,  565;  ShotweU  v.  BmiHi,  8  Edw. 
Ch.  588;  Warner  y.  Qouvemeur,  1 
Barb.  86;  Commercial  dk  8av.  Bank  y. 
OvJdtt.  5  Sawy.  172;  PTuUips  ▼. 
BOand,  62  Miss.  721 ;  Myers  v.  Estea, 
48  Miss.  872;  Hitt  v.  Robertson,  24 
Mias.  868;  Lehman  y.  Tallahassee  Mfg. 
Co,  64  Ala.  567;  Kerchner  ▼.  Faiirley, 
80  N.  G.  24;  Henshaw  ▼.  WeUs,  9 
Humph.  568;  Fincf^  v.  Houghton,  19 
Wis.  150;  Douglass  v.  Cline,  12  Bush, 
608;  Newport  d  C.  Bridge  Co.  ▼. 
Douglass,  12  Bush,  678;  WooUey  ▼. 
HoU,  14  Bush,  788;  Hyman  v.  EeUy,  1 
Nev.  179;  Price  v.  Doudy,  84  Ark.  285; 
Brofon  ▼.  Cftase,  Walk.  Ch.  48. 

^Stockman  ▼.  WaUis,  80  N.  J.  Eq. 
449;  C/ietwood  y.  Coffin,  80  N.  J.  Eq. 
460;  Sekreiber  y.  Carey,  48  Wis. 


Flneh  y.  HoughUm,  19  Wis.  1491 
Wallsh  F.  Ins.  Co.  y.  Loud,  20  How. 
Pr.  95;  Eslava  y.  Crampion,  61  Ala. 
507. 

*Corileyeu  y.  Hathaway,  11  N.  J. 
Eq.  48. 

*'ln  the  appointment  of  a  receiyer, 
especially  in  a  foreclosure  case,  yery 
much  must  be  left  to  the  discretion  of 
the  district  Judge,  and  unless  it  is 
made  to  appear  that  this  discretion  has 
been  exercised  unwisely  and  to  the  in- 
Jury  of  the  party  complaining,  this 
court  will  not  interfere.'*  Jacobs  y. 
Gibson,  9  Neb.  880.  ''Assuming  that 
the  court  has  power  to  compel  the 
owner  to  pay  the  rents  to  the  receiver 
after  his  appointment,  the  exercise  of 
the  power  is  in  the  discretion  of  the 
court  and  so  not  reviewable  here." 
Rider  v.  Bagley,  84  N.  Y.  461.  By 
the  appointment  of  the  receiver  the 
plaintiff  obtained  an  equitable  lien  on 
the  unpaid  rents  and  upon  them  only. 
Lofshy  v.  Mother,  8  Sandf.  Ch.  69; 
Howell  y.  Ripley,  10  Paige,  48;  Astor 
v.  Turner.  11  Paige,  436;  MitcheU  v. 
BarUett,  51  N.  Y.  447;  ArgaU  v.  PiUs, 
78  N.  Y.  242.    The  power  is  discre- 
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largely  by  tlie  circumBtances  of  each  particular  case/  yet  it  is 
possible  from  the  general  uniformity  of  decisions  to  lay  down  the 


tlonary  and  often  of  great  utility. 
Skip  y.  Harwocd,  8  Atk.  664.  It  is  dia- 
creiionaiy  as  to  the  person  appointed 
ordinarily.  Benruson  ▼.  BiU,  62  Dl. 
408.  The  appointment  generally  ia  in 
the  sound  discretion  of  the  court  and 
not  to  be  exercised  except  in  strong 
case8,  and  in  no  case  should  the  power 
be  exercised  if  it  is  clear  that  on  a 
foreclosure  the  property  will  bring 
enough  to  pay  the  debt,  interest  and 
costs.  PiiUan  v.  Cindnnatit  4t  C,  A, 
L.  R,  Co.  4  Bias.  35.  See  further  §  5; 
T  1,  ante. 

Under  the  English  Judicature  Act 
of  1878  it  is  provided  that  a  receiver 
may  be  appointed  by  an  interlocutory 
order  in  all  cases  in  which  it  shall  ap- 
pear to  the  court  to  be  just  or  con- 
venient that  such  order  shall  be  made. 

See  also  Milwaukee  dk  M,  B,  Co.  v. 
SouUer,  69  U.  S.  2  Wall.  510, 17  L.  ed. 
900. 

State  V.  WUmer,  65  Md.  178;  Anon, 
12  Ves.  Jr.  4;  Middletan  v.  DodtweU, 
18  Ves.  Jr.  266;  Long  v.  Mfyestre,  1 
Johns.  Gh.  805. 

It  is  not  an  abuse  of  discretion  to 
refuse  to  appoint  a  receiver  of  the 
rents  and  profits  of  premises,  the  legal 
title  of  which  has  been  transferred  to 
the  person  applying  therefor  as  mort- 
gagee, where  the  amount  due  him  is 
in  dispute.  Valentine  v.  Jueh,  46  N. 
Y.  S.  R.  64. 

In  Ts/een  v.  Wabash  R  Co,  8  Biss. 
247,  it  is  declared  that  while  the  court 
exercises  a  broad  discretion  in  the 
matter  of  appointment,  yet  it  will  not 
make  such  appointment  if  it  per- 
ceives that  a  much  greater  injury  will 
result  to  those  interested  in  the  rail- 
road than  by  leaving  the  property  in 
the  hands  of  those  then  holding  it. 

In  Myere  v.  BUeU,  48  Miss.  872,  it 


is  said  that  the  appointment  of  a  re- 
ceiver on  the  application  of  the  mort- 
gagee being  a  matter  resting  in  the 
sound  discretion  of  the  court  the  bet- 
ter rule  to  govern  that  discretion  is 
that  which  will  grant  the  order  of  the 
appointment  as  it  may  or  may  not  be 
an  essential  means  to  pay  the  debt  se- 
cured by  the  mortgage.  The  exercise 
of  this  power  depends  upon  sound  dis- 
cretion and  is  governed  to  a  great  ex- 
tent by  the  circumstances  of  each  par- 
ticular case.  Morrison  v.  Buckner, 
Hempst.  442;  Ver  Plank  y.  Caines,  1 
John.  Ch.  58;  Gone  v.  Paute,  12  Heisk. 
506. 

In  Fanners'  Loan  d  T.  Co,  v.  Kansas 
CUy,  W.  A  N.  W.  R,  Co,  53  Fed.  Rep. 
182,  it  is  held  that  the  appointment  of 
a  receiver  in  a  railroad  foreclosure  is 
not  a  matter  of  right,  but  rests  in  the 
sound  discretion  of  the  court  and  is  a 
power  to  be  exercised  sparingly  and 
with  great  caution.  See  also  Mil- 
ioaukee  d  M.  B.  Co,  v.  Howard,  181 
U.  S.  Appx.  81, 18  L.  ed.  252;  Fosdiek 
V.  Schall,  99  U.  8.  285.  26  L.  ed.  839; 
Sage  v.  Memphis  db  L.  B.  B,  Co.  125 
U.  8.  861,  31  L.  ed.  694;  Otcen  v.  Eo- 
man,  4  H.  L.  Cas.  997. 

In  Williamson  v.  Ifme  Albany,  ete. 
B.  Co.  1  Biss.  198,  it  is  said  that  where 
a  court  of  equity  is  asked  to  interfere 
with  the  management  of  a  corporation 
it  will  look  into  the  facts  and  exercise 
an  equitable  discretion  and  will  not 
enforce  the  strict  penalty  of  the  deed. 

^  In  McHenry  v.  New  York,  P.  d 
0.  B.  Co.  25  Fed.  Rep.  114,  upon' a 
hearing  of  both  sides,  and  it  not  ap- 
pearing that  the  property  of  the  com- 
pany was  in  jeopardy,  or  in  need  of 
the  protecting  control  of  the  court, 
and  the  continuance  of  the  receiver- 
ship being  likely  to  prove  prejudicial 
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following  general  principles  under  which  the  court  will  appoint  a 
receiver  over  the  mortgaged  property,  or  of  the  rents  and  profits 
thereof:  as, 


to  Innocent  holders  of  the  securities, 
the  order  appointing  the  receiver  was 
rescinded. 

In  Farmer^  Loan  dk  T.  Co.  ▼. 
Cldeago  dA.ROo,^  Fed.  Rep.  146, 
the  trustee  brought  suit  for  the  benefit 
of  the  bondholders  to  foreclose  a  trust 
deed  for  overdue  Interest,  and  it  was 
held  that  upon  payment  of  the  amount 
dae,  the  foreclosure  decree  would  be 
su8i)ended  until  default  again  oc- 
curred in  the  payment  of  interest,  the 
appointment  of  a  receiver  resting  in 
the  sound  discretion  of  the  court.  In 
this  case  it  was  held,  also,  that  mere 
Insolvency  may  or  may  not  call  for  the 
appointment  of  a  receiver  and  the 
motion  of  the  appointment  was  de- 
ferred. 

In  Iif8en  v.  Wabash  B.  Co,  8  Biss. 
1947,  it  was  held  that  the  mere  fact 
that  there  had  been  a  default  in  the 
payment  of  the  debt  is  no  ground  for 
the  appointment  of  a  receiver  in  the 
absence  of  a  provision  in  the  mort- 
gage that  the  mortgagee  shall  have 
the  rents,  and  the  court  will  not,  in 
deference  to  the  mere  technical  rights 
of  a  very  small  minority  of  the  bond- 
holders, appoint  a  receiver  without 
consulting  the  interests  of  others 
whose  rights  are  entitled  to  equal  pro- 
tection.   Cf.  VoBB  V.  Beed,  1  Woods, 

In  Syracuse  City  Bank  v.  Tallman, 
81  Barb.  201,  it  is  held  that  where  a 
mortgagor  is  insolvent  and  fails  to 
pay  at  the  time  appointed  and  the 
mortgaged  premises  are  inadequate  se- 
curity as  between  the  mortgagee  and 
the  mortgagor  it  is  within  the  equita- 
ble discretion  of  the  court  to  allow  the 
latter  to  intercept  the  rents  and 
profits  for  his  better  protection  from 


loss,  and  that  this  is  the  utmost  extent 
to  which  relief  has  been  granted 
within  any  admitted  principles  of 
equity. 

In  First  Nat,  Batik  v.  Gage,  79  111. 
907,  it  is  held  that  a  receiver  should 
not  be  appointed  in  any  case  unless 
it  is  made  to  appear  that  there  has 
been  a  particular  necessity  for  the 
step,  to  preserve  some  particular  prop- 
erty for  such  persons  as  shall  be  en- 
titled thereto,  and  from  all  the  circum- 
stances in  the  case  the  appointment 
was  refused. 

In  SUverman  v.  Northwestern  Mut, 
L,  Ins,  Co,  5  111.  App.  124,  it  is  held 
that  in  case  of  foreclosure  a  receiver 
should  not  be  appointed  unless  it  is 
made  to  appear  that  there  is  a  com- 
parative necessity  for  such  action  by 
reason  of  the  insolvency  of  the  mort- 
gagor, or  in  order  to  protect  some  par- 
ticular property  for  such  parties  as 
are  entitled  to  the  benefit  thereof,  and 
where  the  owner  of  the  equity  of  re- 
demption is  solvent,  although  the 
mortgagor  is  insolvent,  there  is  no 
such  reasonable  case  as  will  warrant 
the  appointment  of  a  receiver. 

In  Eslava  v.  Cramptan,  61  Ala.  607, 
it  is  said  that  where  the  mortgagor 
had  agreed  in  the  mortgage  to  insure 
the  property,  pay  taxes,  and  keep  it  in 
repair  and  had  failed  to  do  so  and  was 
shown  to  be  insolvent  the  court  would 
not  closely  scrutinize  conflicting  evi- 
dence as  to  the  value  of  the  mortgaged 
premises  upon  which  a  receiver  was 
appointed. 

In  Cortleyeu  v.  HathaiMy,  11  N.  J. 
Eq.  89,  it  is  held  that  inadequacy  in 
the  value  of  the  mortgaged  premises 
and  insolvency  of  the  mortgagor  do 
not  constitute  sufficient  grounds  for 
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(a)  Where  there  is  an  express  grant  or  pledge  of  the  rents  and 
profits  to  secure  the  mortgage  indebtedness.' 


the  appointment  of  a  receiver,  bat 
under  the  peculiar  circumstances  of 
the  case  a  receiver  was  appointed. 
Among  these  were  that  the  mortgagor 
had  sold  the  property  and  he»  and  his 
grantee,  were  insolvent,  inadequacy 
of  the  security  for  the  mortgage 
money;  violation  of  an  agreement  on 
the  part  of  the  mortgagor  to  reduce 
the  amount  of  the  mortgage,  etc. 

In  Keep  v.  Michigan,  L,  8.  R.  Ch, 
0  Chicago  L.  N.  101,  the  court  say: 
*  'Receivers  are  not  appointed  as  a  mat- 
ter of  course,  but  it  rests  in  the  sound 
discretion  of  the  court.  Whether  the 
power  will  be  exercised  depends 
always  upon  the  facts  and  rights  as 
they  appear  before  the  court.  There 
are  a  multitude  of  cases  showing  where 
the  power  has  and  where  it  has  not 
been  exercised,  each  case  depending 
upon  its  own  particular  facts  and  cir- 
cumstances. 

Assuming  that  the  court  has  power 
in  a  foreclosure  suit  to  appoint  a  re- 
ceiver of  the  rents  the  exercise  of  such 
power  is  in  the  discretion  of  the  court, 
and  not  reviewable.  Eider  v.  Bagley, 
84  N.  T.  461. 

The  power  to  appoint  a  receiver 
pendente  lite  in  a  foreclosure  proceed- 
ing is  a  part  of  the  incidental  jurisdic- 
tion of  the  court  and  does  not  depend 
on  a  statute.  United  States  Trust  Ch, 
V.  Neto  York,  W.  8.  dk  B,  R.  Co,  101 
N.  Y.  478;  HoUenbeck  v.  DonneU,  94 
N.  Y.  842. 

>  In  American  Bridge  Oo,  ▼.  Eeidel- 
hack,  94  U.  S.  798,  24  L.  ed.  144.  the 
mortgage  covered  the  property,  rents, 
issues  and  profits,  with  the  provision 
that  if  there  was  a  default  in  paying 
the  interest  the  mortgagee  might  take 
possession  of  the  property,  manage 
the  same  and  receive  and  collect  all 


rents  and  claims  due  and  to  become 
due.  After  default  the  mortgagee 
filed  his  bill  setting  forth  that  the 
company  had  on  hand  moneys  and 
claims  due  it  and  asked  to  have  the 
same  applied  to  the  mortgage.  Sub- 
sequently a  judgment  creditor,  on  the 
return  of  an  execution  unsatisfied, 
filed  a  bill  to  subject  such  moneys 
and  claims  to  the  payment  of  his 
Judgment,  and  it  was  held  that  inas- 
much as  the  mortgagee  had  not  taken 
possession  his  claim  to  the  rents  and 
income  on  hand  at  the  time  of  filing 
his  bill  must  be  postponed  to  that  of 
the  judgment  creditor.  Bee  also 
6alf>eston,  K  d  K  R,  Co.  v.  Cowdry, 
78  U.  8.  11  Wall.  459,  20  L.  ed.  199, 
and  Oilman  v.  Illinois  &  M.  Teleg.  Co. 
91 U.  6.  603.  28  L.  ed.  405. 

In  Des  Moines  Oas  Go,  v.  West^  44 
Iowa,  28,  the  mortgage  pledged  the 
income,  rents  and  profits  to  the  pay- 
ment of  the  debts,  and  it  was  held 
that  the  creditor  need  not  conclusively 
establish  his  right  to  recover  before 
he  is  entitled  to  ask  for  the  appoint- 
ment of  a  receiver;  it  is  sufficient  if 
he  show  a  probable  right,  and  in  such 
case  if  the  debtor  is  insolvent  the 
appointment  follows  as  a  matter  of 
course. 

The  court  say:  *'  There  is  a  clear 
and  well-defined  distinction  as  to  the 
right  to  have  a  receiver  appointed 
where  the  bond  and  mortgage,  as  in 
this  case,  pledge  the  rents  or  income 
to  the  payment  of  the  debt  and  where 
they  do  not." 

InWagcMT  v.  8tone,  86  Mich.  864,  it 
is  held  that  the  mortgagor  being 
entitled  under  the  statute  of  Michigan 
to  the  possession  and  consequently  to 
the  rents  and  profits  of  the  mort- 
gaged premises  until  such  a  time  as 
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(b)  Whore  the  mortgaged  property  is  an  inadequate  secoritj  for 


bifl  title  is  diyested  by  a  perfected 
foreclosure,  it  is  oot  competent  to 
cut  short  his  right  in  this  regard  by 
means  of  a  receiTer  appointed  in  a 
foreclosure  suit.  It  should  be  noticed 
that  in  Michigan  the  mortgage  con- 
veys no  title  to  the  mortgagee,  but  a 
security  merely  for  the  debt,  and  be- 
fore the  foreclosure  the  mortgagee 
has  no  legal  interest  in  the  mortgaged 
premises.  See  also  Lee  ▼.  Olary^  88 
Mich.  223;  BauUine  v  Granger,  44 
Mich.  508;  Beading  y.  Waterman,  46 
Mich.  107.  This  provision  is  for  the 
benefit  of  the  mortgagor,  however, 
and  he  may  waive  it.  Beeeher  v. 
Marquette  db  P.  BolUng  MiU  Co.  40 
Mich.  807.  ^ 

In  Dow  ▼.  Memphis  &  L.  B,  B.  Oo, 
20  Fed.  Rep.  260,  it  is  held  that  when 
not  varied  by  the  contract,  the  law  of 
the  state  where  the  mortgage  is  exe- 
cuted and  the  mortgaged  property  is 
situated  furnishes  the  rule  for  de- 
termining the  rights  of  the  mortgagees 
after  condition  broken;  that  in  Arkan- 
sas a  common  law  rule  prevails  and  the 
failure  of  a  mortgagor  to  pay  the 
mortgage  debt  at  the  law  day  the 
mortgagee  is  entitled  to  the  possession 
of  the  mortgaged  property  and  may 
maintain  ejectment  therefor.  But  in 
case  of  a  railway  mortgage  embracing 
rolling  stock  and  other  personal  prop- 
erty the  proper  remedy  of  the  mort- 
gagee is  by  a  bill  in  equity  for  a 
specific  performance  of  the  mortga- 
gee's rights.  See  also  Morrieon  v. 
Buekiwr,  Hempst.442. 

In  Union  Tnui  Oo,  ▼.  8t.  Louie,  L 
M.  db  S.  B.  Go,  4  DUL  114,  the  court 
refused  to  appoint  a  receiver  of  a 
railroad  on  the  showing  merely  that 
there  had  been  a  default  in  the  pay- 
ment of  interest  secured  by  a  mort- 
gage of  the  property  and  incomes  of 


the  company.  It  was  held  that  it 
was  necessary  in  addition  to  this  to- 
show  that  ultimate  loss  would  happen 
to  the  beneficiaries  of  the  mortgage 
by  permitting  the  property  to  remaiu 
in  the  hands  of  the  owners  until  final 
decree  and  sale.  The  facts  in  the 
case  were  considered  as  not  sufficient 
to  warrant  the  appointment  of  a  re- 
ceiver, under  the  authority  of  Will- 
iameon  v.  JVim  Albany,  etc,,  B,  Co,  1 
Bliss.  198. 

In  AUen  v.  DdOae  dbW,  B  Co.  Z. 
Woods,  816,  where  the  mortgage 
covered  the  income  and  profits  as 
well  as  the  property  of  the  railroad 
company  to  secure  principal  and  in- 
terest, and  authorized  the  trustee  in 
default  in  the  payment  of  interest  to 
take  possession  of  the  mortgaged 
premises  and  apply  the  income  to  the 
payment  of  the  interest,  it  was  held 
upon  the  application  of  the  trustee 
that  such  default  was  sufficient 
ground  for  the  appointment  of  a 
receiver.  In  such  a  case  the  appoin^ 
ment  of  a  receiver  would  not  be  de- 
nied because  it  was  not  shown  that 
the  property  mortgaged  was  in- 
sufficient to  pay  the  mortgaged  debt, 
or  that  it  is  in  Jeopardy,  or  the  com- 
pany insolvent,  or  the  amount  due 
was  in  dispute.  Where  the  receipts 
and  income  of  a  railroad  are  pledged 
for  the  payment  of  principal  and  in- 
terest, it  is  said  that  this  provision  of 
the  mortgage  or  trust  deed  gives 
credit  to  the  bondholders,  which  en- 
hances their  value,  and  induces  capi- 
talists to  purchase  them.  See  alsa 
WhUehead  v.  Wooten,  48  Miss.  628; 
Morrieon  v.  Buekner,  Hempst.  442. 

As  to  the  right  of  the  mortgagor  ta 
the  rents  and  profits  generally,  see 
Freedman'e  Satf.  db  T.  Oo.  v.  8/iepherd, 
127  U.  S.  500,  82  L.  ed.  186;  Oilman^ 
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the  payment  of  the  mortgage  indebtedness,  and  there  is  danger  of 
loss  unless  a  receiver  should  be  appointed/ 


▼.  lUiruris  A  M.  Teieg.  Oo,  91  U.  8. 
e03,  23  L.  ed.  405;  United  States  Trust 
Go.  V.  Wabash  W.  K  Go.  160  U.  S.  807, 
87  L.  ed.  1091 ;  MercantiU  Trust  Go.  ▼. 
Missouri,  K.  dT.  ILGo.W  Fed. Rep. 
226;  Smith  GhariHes  Trustees  ▼.  Con- 
nolly, 157  Mass.  276;  Be  lAfe  Associa- 
turn  of  America,  96  Mo.  686;  GhUds  ▼. 
Eurd,  82  W.  Va.  87.  As  to  when  the 
mortgagor  must  account  to  the  mort- 
gagee for  the  earnings,  see  Sage  ▼. 
Minneapolis  A  L.  R.  B.  Go.  125  U.  S. 
878.  81  L.  ed.  699;  American  Bridge 
Go.Y.  Heidelbaeh,  94  U.  8. 800. 24  L.  ed. 
144.  Under  a  railroad  mortgage  as  to 
who  is  entitled  to  the  income,  see 
Oilman  v.  BUnois  A  M.  Teleg.  Go.  91 
U.  8.  603,  28  L.  ed.  405;  American 
Bridge  Go.  ▼.  Eeidelbaeh,  supra;  Fo^ 
dick  V.  SchaU,  99  U.  8.  258.  25  L.  ed. 
839;  Teal  ▼.  Walker,  111  U.  8.  250.  28 
L.  ed.  418;  Brown  y.  Maryland,  114 
U.  8.  605.  29  L.  ed.  285;  Young  v. 
Northern  Illinois  Goal  db  I.  Go.  9  Biss. 
805;  Dow  v.  Memphis  db  L.  B.  22.  Go.  20 
Fed.  Rep.  771;  Fartners*  Loan  A  T. 
Go.  V.  Missouri,  I.  db  N.  B.  Co.  21  Fed. 
Rep.  271;  WhiU  v.  PuUey,  27  Fed. 
Rep.  441;  Hay  v.  Alexandria  dtW.B, 
Go.  4  Hughes,  878. 

1  In  KeUy  v.  Alabama  dh  G.  B  Oo. 
TrueUes,  58  Ala.  489,  it  appeared  that 
the  corporation  had  been  declared 
bankrupt,  interest  had  accumulated 
on  its  bonds  exceeding  the  value  of 
the  property  mortgaged,  and  pur- 
(diasers  of  the  equity  of  redemption 
at  the  assignee's  sale  were  in  posses- 
sion of  the  road  and  property  mort- 
gaged, receiving  the  income,  profits 
and  earnings  of  the  road  which  the 
mortgagee  was  entitled  to  take,  and 
using  the  same  for  their  own  exclusive 
benefit,  a  clear  case  was  presented,  it 
was  held,  for  the  appointment  of  a 


receiver.    8ee  also  Lehman  v.  TaUa- 
hassee  Mfg.  Go.  64  Ala.  567. 

In  Gheeeer  v.  Rutland  &  B.  R.  Oo. 
89  Yt.  658,  it  is  held  that  when  the 
mortgagor  or  assignees  are  in  posses- 
sion, denying  the  right  of  the  mort- 
gagee to  a  foreclosure,  the  utmost  the 
court  can  do  is  the  appointment  of  a 
receiver  for  the  purpose  only  of  pre- 
serving the  property  and  its  rents  and 
profits  from  waste  and  diversion. 

In  Hamilton  v.  Austin,  86  Hun,  188, 
it  is  held  that  after  foreclosure  is  be- 
gun the  plaintiff  may,  if  the  security 
is  in  Jeopardy,  intercept  through  'the 
aid  of  a  receiver,  the  rents  or  emble- 
ments or  both,  upon  the  theory  that 
the  whole  estate  is  pledged  as  secur- 
ity for  the  debt,  and  that  the  creditor 
is  immediately  entitled  to  his  money 
or  the  property  pledged  [HoUenbeek 
V.  Ihnnell,  94  N.  Y.  847;  Ogdensburg 
Bank  v.  Arnold,  5  Paige.  40];  but  in 
such  case  the  receiver  is  not  entitled 
to  recover  for  rents  collected  or  emble- 
ments removed  prior  to  the  date  of 
his  appointment,  his  right  being  con- 
fined to  subsequent  rents  and  profits, 
and  the  rents  uncollected  at  the  time 
of  his  appointment. 

In  regard  to  waste  of  mortgaged 
premises  the  court  say:  "Waste  is 
an  improper  destruction,  or  material 
alteration  or  deterioration  of  the  free- 
hold, or  of  things  forming  an  essential 
part  of  it  done  or  suffered  by  a  person 
rightfully  in  possession  as  tenant,  or 
having  but  a  partial  estate  like  the 
mortgagor.  It  is  not  waste  for  a 
mortgagor  of  the  land  to  sell  timber, 
remove  or  change  fiztures,  if  done  in 
good  faith  and  in  the  usual  course  of 
good  husbandry  and  before  fore- 
closure is  begun  or  default  has 
occurred  upon  tbe  mortgage.    Nor  Is 
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it  wute  for  him  to  sell  Btooe  from 
open  quarries  or  minerals  from  open 
mines  if  done  in  the  usual  course  of 
business,  though  the  product  removed 
may  exceed  the  value  of  the  remain- 
ing freehold." 

In  SolUnbeek  ▼.  DanneU,  94  N.  T. 
942,  it  is  held  that  the  power  to  ap- 
point a  receiver  of  rents  and  profile 
of  mortgaged  premises  accruing  pend- 
ing a  foreclosure  was  inherent  in  the 
-court  of  chancery  prior  to  the  adop- 
tion of  the  code,  and  was  continued 
by  the  code  and  not  abrogated  by  the 
section  defining  cases  in  which  receiv- 
ers may  be  appointed;  and  where  it 
appeared  that  about  one  sixth  of  the 
mortgage  debt  was  due  and  the  prem- 
ises were  divided  into  equal  parcels 
4»pable  of  being  sold  separately  with- 
•out  injury  to  the  parties  interested, 
assuming  the  appointment  of  the  re- 
ceiver to  have  been  proper  in  the  ab- 
sence of  a  specific  pledge  of  the  rents 
and  profits,  plaintiff  is  not  entitled  to 
a  receiver  for  that  portion  of  the  debt 
not  yet  due  or  of  that  portion  of  the 
premises  as  to  which  his  rights  to  sell 
have  not  yet  accrued. 

In  Dow  V.  Memphis  iitL.E,RCh,20 
Fed.  Rep.  261,  it  is  held  that  a  mort- 
gagee after  condition  broken  at  com- 
mon law  is  entitled  to  the  possession  of 
the  mortgaged  premises  and  may  main- 
tain ejectment  therefor.  This  law  is 
•embodied  in  the  mortgage  in  effect, 
and  where  a  mortgage  embraces  real, 
personal  and  mixed  property,  the  ap- 
propriate remedy  is  in  equity.  See 
also  ShepUy  v.  Atlantic  db  St.  L.  B.  Oo. 
45  Me.  395;  FirH  Nat.  L.  Ins.  Co.  v. 
Salisbury,  180  Mass.  808;  Warner  v. 
lUsinff  Fawn  Iron  Co.  8  Woods,  514; 
Jfortfi  Carolina  R.  Co.  v.  Drew,  8 
Woods,  718;  State  v.  Northern  C.  R. 
Co.  18  Md.  198. 

See  Heinsheimer  v.  Dayton  R.  Co, 
Z  Ry.  &  Corp.  L.  J.  268. 

In  Keep  v.  Michigan,  L,  S,  R.  Co.  6 

18 


Chicago  L.  N.  101,  it  is  held  that  to 
Justify  the  appointment  of  a  receiver 
in  a  case  of  foreclosure,  one  ingredient 
is  that  the  security  is  inadequate,  and 
another  ingredient  is  that  the  mortga- 
gor or  party  personally  liable  for  the 
debt  must  be  shown  to  be  irresponsi- 
ble for  any  deficiency  in  the  sale  of 
the  mortgaged  premises. 

In  7)/son  v.  Wabash  R  Co.  S  Bias. 
247,  it  is  said  the  mere  fact  that  there 
has  been  a  default  in  the  payment  of 
the  debt  is  not  ground  for  the  appoint- 
ment of  a  receiver,  unless  there  be  a 
stipulation  in  the  mortgage  that  the 
mortgagee  shall  have  the  rents.  Mr. 
Justice  Harlan  says  (page  254):  '  *Upon 
examination  of  these,  and  other  au- 
thorities cited,  it  will  be  found  that 
the  action  of  the  courts  has  depended 
largely  upon  the  peculiar  circum- 
stances of  each  case.  In  no  instance 
has  the  action  of  the  court  in  appoint- 
ing or  refusing  to  appoint  a  receiver 
rested  exclusively  upon  the  technical 
legal  right  of  the  parties."  Mr.  Jus- 
tice Bradley,  in  Vose  v.  Reed,  1  Woods, 
650,  uses  the  following  language:  "But 
all  the  circumstances  in  the  case  are 
to  be  taken  into  consideration,  and  if 
the  case  be  such  that  a  greater  injury 
would  ensue  from  the  appointment  of 
a  receiver  than  from  leaving  the  prop- 
erty in  the  hands  now  holding  it,  or 
if  any  other  considerations  of  propri- 
ety or  convenience  render  the  appoint- 
ment of  a  receiver  improper  or  inex- 
pedient, none  will  be  appointed." 

In  Union  Trust  Co.  v.  St.  Louis,  I. 
M.  dt  S.  R.  Co.  4  Dill.  114,  the  court 
refused  to  appoint  a  receiver  merely 
upon  a  showing  that  there  had  been  a 
default  in  the  payment  of  interest. 

In  Brassey  v.  New  York  A  N.  B.  R, 
Co.  9  Fed.  Rep.  668,  it  is  said  that 
an  insolvent  railroad  corporation  may 
be  put  in  the  hands  of  a  receiver  when 
the  welfare  of  all  interests  clearly  re- 
quires it,  even  though  no  default  has 
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actually  been  made  by  the  corpora- 
tion in  its  obligations  to  the  plaintiff 
but  where  the  default  is  imminent 
and  manifest  and  where  the  corpora- 
tion is  in  peril  of  breaking  up. 

In  BurUngame  v.  Plaree,  12  Hun,  144, 
the  court  say : ' '  To  entitle  a  mortgagee 
to  have  a  receiver  appointed,  it  must 
appear  that  the  mortgaged  premises 
are  inadequate  security  for  the  debt 
and  that  the  mortgagor  or  other  per- 
son personally  liable  for  the  debt  is 
insolvent,"  on  the  authority  of  Sj^a- 
CUM  City  Bank  v.  TaUman,  81  Barb. 
201;  Be  Prime,  1  Barb.  306;  Offdeiu^ 
burg  Bank  v.  Arnold,  5  Paige,  88; 
ShotweU  V.  Bmith,  8  Edw.  Ch.  588. 
See  also  Sea  1m,  Co,  y.  8tebben$,  8 
Paige,  565;  AstorY,  Turner,  11  Paige, 
436;  FreUnghuysen  Y.  Colden, ^Falge, 
204. 

In  SfiotweU  v.  Smith,  mpra,  the  vice 
chancellor  says:  '*  Indeed,  I  consider 
that  the  court  has  no  authority  to  in- 
terfere with  a  mortgagor's  right  to  the 
rents  unless  such  rents  as  well  as  the 
property  have  been  pledged  as  secu- 
rity for  the  debt,  or  there  is  a  clear 
want  of  security." 

In  Qrani  v.  Phanix  Mut.  L,  In».  Oo. 
121  U.  S.  105,  80  L.  ed.  905,  it  is  held 
that  where  the  trust  deed  does  not 
convey  the  rents  and  profits  of  the 
property,  the  court  may  appoint  a  re- 
ceiver where  the  debtor  is  insolvent 
and  the  mortgaged  property  insuffi- 
cient security  and  there  is  good  cause 
to  believe  that  it  would  be  wasted  or 
deteriorated. 

In  CaUanan  v.  SJiav),  19  Iowa,  188, 
it  is  held  that  it  must  clearly  appear 
that  the  whole  mortgaged  premises 
are  insufficient  in  value  to  pay  the 
debt  or  that  the  court  should  take 
control  of  the  estate  to  protect  the 
rights  of  a  party  who  has  a  clear, 
strong  claim  against  it.  The  court 
say:  *'  In  this  state  the  mortgagor 
being  in  possession,  this  possession 


under  the  legal  estate  should  not  be 
disturbed  by  the  appointment  of  a  re- 
ceiver unless  indeed  in  cases  of  fraud 
clearly  proved  or  danger  to  the  mort- 
gagee (having  a  strong  claim),  if  the 
intermediate  estate  or  possession 
should  not  be  brought  under  the 
court.  In  any  case  the  receiver  is. 
appointed  against  the  holder  of  the 
legal  title  with  reluctance."  This 
case  is  based  on  Lhyd  v.  Paningham, 
16  Ves.  Jr.  69;  Smith  v.  Smith,  2 
Younge  &  C.  851 ;  Knight  y.  Duptesaa, 
2  Ves.  Sr.  860;  Toldewy  y.  CoU,  1 
Younge  &  0.  621. 

In  Morrieon  v.  Buekner,  HempsU 
442,  the  court  say,  adopting  the  lan- 
guage of  Coote  on  Mortgages  in  part 
(Law  Lib.  256):  **li  the  mortgagee 
having  the  legal  estate  n^lect  to  take 
the  precaution  of  an  agreement  with 
the  mortgagor  for  the  appointment  of 
a  receiver  he  cannot  obtain  such  ap- 
pointment by  order  of  the  court,  but 
must  proceed  to  eject  the  mortgagor. 
Now,  without  adopting  this  rule  to  ita 
fullest  extent,  it  is  proper  to  observe, 
generally,  that  receivers  in  mortgage- 
cases  will  never  be  appointed  unless 
it  is  clearly  shown  that  the  security  is 
inadequate  or  that  the  rents  and  prof- 
its have  been  expressly  pledged  for 
the  debt;  or  that  there  is  imminent 
danger  of  waste,  removal,  or  destruc- 
tion of  the  property.  There  must 
be  some  very  strong  special  reason- 
for  it" 

In  Beavilon  y.  Furmert^  Bank,  81 
Ind.  249,  it  is  said  that  a  petition  for 
the  appointment  of  a  receiver  must 
show  affirmatively  the  facta  which 
make  the  receiver  necessary  and  it 
will  not  be  sufficient  to  allege  ignor- 
ance of  material  facts,  nor  aUege  a 
legal  conclusion  without  stating  the 
facts  upon  which  it  is  predicated. 

In  Schreiber  v.  Carey,  48  Wis.  208, 
where  by  the  law  of  Wisconsin  the^ 
mortgagor  retains  the  legal  title  until 
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foreclosure  sale  a  receiver  may  be  ap- 
pointed in  a  proper  case  when  it  is 
necessary  to  protect  the  mortgagee's 
interest.  And  when  the  property  was 
more  than  sufficient  in  value  to  pay 
the  amount  due  under  the  mortgage, 
yet  if  it  appear  that  the  property 
could  not  be  sold  in  parcels,  and  that 
the  whole  mortgage  debt  would  be- 
come due  before  there  could  be  a  sale 
made  under  the  judgment,  so  far  as 
the  appointment  of  a  receiver  is  con- 
cerned the  whole  debt  would  be 
treated  as  due. 

In  Finch  v.  Houghton,  19  Wis.  149, 
it  appeared  that  the  mortgage  debt 
was  due  and  considerable  amount  of 
interest  unpaid,  and  the  owner  of  the 
equity  of  redemption  who  was  in  pos- 
session neglected  to  pay  the  taxes,  and 
the  evidence  tended  to  show  that  he 
had  endeavored  to  obtain  a  tax  deed 
upon  the  property  to  defeat  the  mort- 
gage, and  also  that  the  mortgaged 
premises  were  inadequate  security  and 
the  parties  personally  liable  were  un- 
able to  pay  the  deficiency  that  might 
arise  upon  the  sale,  it  was  held  that  a 
receiver  was  proper. 

In  Boston  A  P.  R,  Corp,  v.  Neu> 
York  db  N.  E.  R.  Go,  12  R.  I.  220, 
where  the  mortgagee  was  in  possession 
and  a  suit  to  redeem  was  brought  by 
the  mortgagor  a  receiver  was  refused 
as  against  the  mortgagee  so  long  as 
there  was  a  balance  due  under  the 
mortgage  unless  it  was  shown  that  the 
mortgagee  was  mismanaging  the  prop- 
erty. 

See  further  inadequate  security, 
§  174,  ^ort. 

In  Stockman  v.  WaUis,  80  N.  J.  £q. 
449,  it  appeared  that  the  owner  of 
part  of  the  mortgaged  premises  re- 
ceived the  rents  therefrom  and  refused 
to  apply  them  on  account  of  the  in- 
terest due  on  the  mortgage  and  ne- 
glected to  pay  the  taxes,  and  there 
being  no  personal  security  and  the 


premises  being  insufficient  a  receiver 
was  appointed. 

In  Wall  Street  F,  Ins,  Co.  v.  Loud,  20 
How.  Pr.  95,  it  appeared  that  the 
mortgagor  had  conveyed  the  premises 
subject  to  the  mortgage  and  it  was 
held  that  he  was  not  in  a  position  to 
object  to  a  receiver,  having  no  interest 
in  the  rents  and  profits  nor  the  pos- 
session, and  where  it  is  shown  that 
his  grantee  neglected  to  pay  taxes, 
that  a  sale  therefore  had  been  made, 
that  the  insurance  of  the  buildings 
had  been  neglected  and  the  mortgagor 
being  insolvent  a  case  is  presented  for 
the  appointment  of  a  receiver. 

In  BoUes  v.  Duff,  38  How.  Pr.  492. 
it  is  held  that  where  anything  is  due, 
the  mortgagee  in  possession  will  not 
be  deprived  of  such  possession  by  the 
appointment  of  a  receiver  and  par- 
ticularly so  where  he  is  responsible 
and  able  to  account  for  and  pay  any 
excess  of  rents  collected  after  the  pay- 
ment of  his  debt,  or  will  give  security 
to  do  so.  If,  however,  it  appears  that 
the  mortgagee  is  irresponsible,  or  that 
the  rents  and  profits  would  be  lost  or 
be  in  danger  of  loss,  or  was  commit- 
ting waste  or  materially  injuring  the 
premises  a  different  rule  would  pre- 
vail. 

In  Milwaukee  db  M,  R.  Co,  v.  Sout- 
ter,  69  U.  S.  2  Wall.  610,  17  L.  ed. 
900,  it  is  held  that  while  the  appoint- 
ment of  a  receiver  ordinarily  rests 
wholly  within  the  discretion  of  the  ap- 
pointing court  yet  such  rule  is  not  al- 
ways absolutely  true,  and  under  the 
facts  and  circumstances  of  the  case  it 
was  held  the  refusal  to  appoint  was  a 
judicial  error. 

Failure  of  the  mortgagee  to  pay 
taxes,  insurance  or  interest,  and  in- 
adequacy of  security  and  diversion  of 
the  income  are  adequate  grounds  for 
a  receiver  in  a  foreclosure  proceeding. 
Shepherd  v.  Ptpper,  188  U.  8.  626,  88 
L.  ed.  706. 
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(c)  Where  the  trustee  in  express  terms  has  power  upon  default, 
to  take  possession  of  the  mortgaged  premises,  and  he  refuses  so 
to  do.  * 

(d)  Where  the  legal  title  to  the  property  mortgaged  remains  in 
the  mortgagor,  and  the  mortgagee  has  only  an  equitable  title,  and 
there  are  equitable  grounds  for  relief,  such  as  inadequacy  of  se- 
curity, waste  and  nonpayment  of  taxes." 


'Although  a  trustee  may  have  a 
right  to  take  possession  under  the 
trust  deed,  yet  he  may  waive  this 
right  and  file  a  bill  to  foreclose. 
WiUiafM&n  v.  Neto  Albany,  etc.  R.  Co, 

1  Biss.  198.  See  also  Seott  v.  Clinton 
db  8.  R.  Co.  6  Biss.  529.  A  demand 
on  the  trustees  was  made  after  default 
that  they  should  take  possession  of 
the  trust  property,  and  a  refusal  on 
their  'part  authorizes  a  bill  by  the 
stockholders  requiring  them  to  take 
possession,  and  a  failure  to  do  so  jus- 
tifies the  appointment  of  a  receiver. 
WUmer  v.  Atlanta,  B.  A.  X.  B.  Co.  2 
Woods,  409;  Warner  v.  Bising  Fawn 
Iron  Co.  3  Woods,  614. 

In  EUis  V.  Boston,  H.  4t  E.  B.  Co. 
107  Mass.  1,  it  was  held  that  the  dis- 
claimer of  a  trust  by  one  trustee  vests 
the  estate  in  the  remaining  trustees, 
without  any  express  provision  in  the 
deed  therefor.  See  also  CBeflly  v. 
Alderson,  8  Hare,  101;  Eaton  v.  tjmith, 

2  Beav.  236;  Be  Moravian  8oc.  26 
Beav.  101.  In  Minnesota  the  holder 
of  a  mortgage  does  not  have  such  title 
as  authorizes  a  suit  at  law  for  posses- 
sion and  in  such  case  a  foreclosure  is 
the  appropriate  remedy,  but  where  the 
mortgage  or  trust  deed  gives  the  trus- 
tees the  right  to  take  possession  on  de- 
fault and  they  fail  to  do  so  a  receiver 
cannot  be  appointed  in  the  foreclosure 
proceeding.  An  action  of  ejectment 
under  the  terms  of  the  mortgage  or 
trust  deed  could  have  been  sustained. 
Bieey.St.PauliS!  P.i?.a?.24Minn.  464. 

*Hollenbeek  ▼.  IhnneU,  29  Hun.  84, 


94  N.  Y.  842;  Kirehner  ▼.  Fnirley,  80 
N.  C.  84;  Durant  v.  CroweU,  97  N.  C. 
367;  Grantor.  PhanixMut.  L.  Ing.  Co. 
121  U.  8.  105.  80  L.  ed.  905;  Kounlee 
V.  Omaha  Hotd  Co.  107  U.  8.  878,  27 
L.  ed.  610;  Freedman*»  8av.  A  T.  Co. 
V.  Shepherd,  127  U.  8.  500,  32  L.  ed. 
166;  Gone  v.  Combe,  18  Fed.  Rep.  576. 

And  see,  as  to  the  legal  title  remain- 
ing in  the  mortgagor  and  the  mort- 
gagee being  entitled  to  an  equitable 
interest,  Packer  v.  Boehester  &  8.  B. 
Co.  17  N.  Y.  295;  Koftnght  ▼.  Cody, 
21  N.  Y.  366;  HubbeU  v.  MouUon,  53 
N.  Y.  228;  8yraeu9e  City  Bank  v.  Tall- 
man,  31  Barb.  201;  Shermanv.  WiUeti, 
42  N.  Y.  146;  Trimm  v.  Marsh,  54 
N.  Y.  599. 

Mr.  Jones  in  his  work  on  Mortgages 
(vol.  2,  §  1521,  4th  ed.)  lays  down  the 
rule  upon  this  subject  briefly  and 
concisely,  in  the  following  language : 
'*The  prevailing  rule  in  those  states 
in  which  the  legal  title  is  regarded  as 
being  in  the  mortgagor  until  foreclos- 
ure is  that  a  receiver  will  be  appointed 
upon  the  application  of  a  mortgagee 
after  default,  without  reference  to  his 
legal  rights,  whenever  sufficient  equi- 
table grounds  for  this  relief  are  shown, 
which  are  in  general  that  the  premises 
are  an  inadequate  security  for  the 
debt  and  the  mortgagor,  or  other  per- 
son in  possession,  who  is  personally 
liable  for  the  debt  is  unable  to  make 
good  the  deficiency."  In  support  of 
the  proposition  the  following  cases 
are  cited:  8coU  v.  Ware,  65  Ala.  174; 
Lehman  v.   Tallahasnee  Mfg.    Oo.  64 


RECEIVERSHIP  IN  FORECLOSURE  OF  MORTGAGES.        277 


(e)  Where  by  statute  the  mortgagee  is  entitled  to  the  appoint, 
ment  of  a  receiver. ' 

(f)  The  necessity  for  the  appointment,  the  special  grounds  upon 
which  the  relief  is  asked,  must  be  clearly  alleged  and  shown.' 

(g)  Where  there  is  a  contest  as  to  the  property  covered  by  the 
mortgage.* 


Ala.  567:  Price  v.  Dowdy,  84  Ark.  285; 
Eaas  y.  Chicago  Bldg.  Soc.  89  111.  498; 
White  V.  Qriggs,  54  Iowa,  650;  Barnett 
T.  Nelson,  54  Iowa,  41;  Myton  ▼.  Dav- 
enpott,  51  Iowa,  588;  Sleeper  v.  Iselin, 
69  Iowa,  879;  Brown  v.  Chase,  Walk. 
Ch.  (Mich.)  48;  Myers  v.  EsteU,  48 
Miss.  872;  WhiUhead  v.  Woolen,  48 
Miss.  528;  Phillips  v.  EOand,  52  Miss. 
721;  WooUey  v.  HoU,  14  Bush,  788; 
Warwick  v.  HammeU,  83  N.  J.  Eq. 
427;  Bank  of  Ogdensburg  v.  Arnold,  5 
Paige,  89;  ShokceU  v.  Smith,  8  Edw. 
Ch.  588;  Sea  Ins.  Co.  v.  Stebbins,  8 
Paige,  565;  Jenkins  v.  Einman,  6 
Paige,  809;  Wcvmer  v.  Gouoerneur,  1 
Barb.  86;  Syracuse  City  Bank  v.  TaU- 
man,  81  Barb.  201;  Patten  ▼.  Acces- 
sory Transit  Co.  4  Abb.  Pr.  285;  Bolles 
▼.  Duff,  85  How.  Pr.  492;  Smith  v. 
Tiffany,  18  Hun,  671. 

*  See  Jones  on  Mortgages,  vol.  2, 
§§  1521,  1522,  and  statutes  and  cases 
there  cited. 

Under  the  Judicature  Act  1878 
(g  25.  sub  sec.  8),  a  mortgagee  in  pos- 
session is  entitled  to  the  appointment 
of  a  receiver,  notwithstanding  he  has 
been  paid  all  his  interest  and  costs 
out  of  rents  received  while  in  posses- 
sion, and  that  he  has  surplus  rents  in 
his  hands.  Mason  v.  Westoby,  L.  R. 
82  Ch.  Div.  206.  But  see  Be  Pry- 
therch,  L.  R.  42  Ch.  Div.  690,  where 
it  is  held  that  if  a  mortgagee  has  once 
taken  possession  he  cannot  relinquish 
at  pleasure;  that  having  assumed  the 
responsibilities  attaching  to  possession 
he  cannot  at  his  own  pleasure  get  rid 
of  them  and  as  a  general  rule  the  court 


will  not  by  appointing  a  receiver  as- 
sist him  to  do  so. 

» Heatilon  v.  Farmers*  Bank,  81  Ind, 
249;  First  Nat.  Bank  v.  Cage,  79  111. 
207,  where  it  is  said:  *'The  bill  con- 
tains no  clear  and  distinct  charge  that 
defendants  have  any  particular  prop- 
erty or  things  in  action  in  their  pos- 
session, and  there  can  be  no  necessity 
for  a  restraining  order  of  court  and 
still  less  reason  can  there  be  for  the 
appointment  of  a  receiver." 

In  Callanan  v.  Shaw,  19  Iowa,  188, 
it  is  held  that  a  receiver  will  not  be 
appointed  where  it  does  not  clearly 
appear  that  the  whole  mortgaged 
premises  are  insufficient  in  value  to 
pay  the  debt,  or  that  the  court  should 
take  control  of  the  estate  to  protect 
the  rights  of  a  party  who  has  a  clear, 
strong  claim  against  it. 

In  Morrison  v.  Buckner,  Henipst. 
442,  the  court  say:  *'It  is  proper  to 
observe  generally  that  a  receiver  in 
mortgage  cases  will  never  be  ap- 
pointed unless  it  is  clearly  shown  that 
the  security  is  inadequate,  or  that  the 
rents  and  profits  have  been  expressly 
pledged  for  the  debt  {ShotweU  v. 
Smith,  8  Edw.  Ch.  588),  or  that  there 
is  imminent  danger  of  waste,  re- 
moval or  destruction  of  the  property. 
There  must  be  some  strong  special 
reason  for  it.  Hackett  v.  Snow,  10  Ir. 
Eq.  Rep.  220. 

» WaU  Street  F.  Ins.  Co.  v.  Loud,  20 
How.  Pr.  95;  Eslava  v.  Crampton,  61 
Ala.  507.  The  right  of  the  court  of 
equity  to  try  disputed  titles  to  prop- 
erty is  doubtful  in  any  case  and  it 
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(li)  Where  tlie  mortgagee  or  his  grantee  is  in  possession  and  ib 
guilty  of  fraud  or  bad  faith.* 

(i)  Where  the  mortgagor  is  committing  waste.* 
(j)  Where  the  principal  is  not  due  but  an  installment  is  of  in- 
terest, and  the  premises  are  not  divisible;'  not  so  however  if  tiie 
premiums  are  divisible.* 

§  173.    When  not  appointed. 

In  foreclosure  proceedings  the  general  principles  npon  which 
the  court  bases  its  action  in  refusing  to  appoint  a  receiver  may 
be  stated  in  general  terms  as  follows : 

(a)  Where  the  legal  title  is  in  the  mortgagee,  as  in  New  Jersey, 
and  he  has  an  adequate  legal  remedy.* 


will  not  do  80  except  where  the  com- 
mon law  remedies  are  clearly  inade- 
quate. MerchanU*  dh  M.  Nat.  Bank  ▼. 
Kent,  43  Mich.  292. 
•  ^Cortkyeu  v.  Hatltaway,  11  N.  J. 
Eq.  89.  In  this  case  it  is  held  that 
the  rule  in  New  York  that  inade- 
quacy of  security  and  insolvency  of 
the  mortgagor  are  sufficient  to  obtain 
the  appointment  of  a  receiver,  has 
never  been  adopted  in  New  Jersey, 
but  if  the  inadequacy  grows  out  of 
the  fact  of  the  buildings  being  burned, 
or  being  permitted  to  decay,  or  in 
case  of  waste,  and  the  depreciation 
grows  out  of  the  fault  or  negligence 
of  the  mortgagor,  or  tenant  in  posses- 
sion, or  fraud  on  the  part  of  the  mort- 
gagor, or  bad  faith  in  misappropriat- 
ing the  rents  and  profits  to  other  pur- 
poses than  that  of  keeping  down  the 
interest,  then  the  court  may  properly 
appoint  a  receiver,  though  with  cau- 
tion. And  see  as  to  waste,  Braated  v. 
Sutton,  30  N.  J.  Eq.  462. 

*  Brasted  v.  Sutton,  supra. 

*  Quincy  v.  Cheeteman,  4  Sandf .  Ch. 
488. 

*  Qnincy  v.  OTieewman,  supra;  Bank 
<jf  Ogdensburg  v.  Arnold,  5  Paige,  38; 
MorrU  v.  Branehaud,  52  Wis.  187; 
HoUenbeck  y.  Donnell,  94  N.  T.  842. 


reversing  29  Hun,  94.  A  receiver 
maybe  appointed  before  the  maturity 
of  the  debt  if  default  is  imminent  and 
unavoidable,  and  it  is  necessary  to 
prevent  a  destruction  of  the  business. 
Thompson  v.  Natchez,  W.  d:  S.  Co.  eS 
Miss.  428.  Cf.  BurroiM  v.  MaUoy,  2 
Jones  &  L.  521,  8  Ir.  Eq.  Kep.  482; 
Chinnery  v.  Evans,  11  H.  L.  Cas.  115. 

*In  McLean  v.  Presley,  56  Ala.  211, 
it  is  held  that  a  receiver  of  the  rents 
and  profits  of  mortgaged  premises  will 
sometimes  be  appointed  at  the  instance 
of  the  mortgagee  in  aid  of  an  action 
at  law  to  recover  the  possession  when 
the  mortgagor  is  insolvent,  but  when 
the  mortgagee  having  bought  at  his 
own  sale  under  the  power  in  the  mort- 
gage files  a  bill  to  have  the  uncer- 
tainty of  his  title  resolved  by  a  con- 
firmation of  the  sale  or  a  resale,  he 
cannot  have  a  receiver  of  the  rents 
and  profits  because  the  mortgagor  ii 
committing  waste  and  is  insolvent. 

In  Johnson  v.  Tucker,  2  Tenn.  Oh. 
898,  a  judgment  creditor  who  filed  hla 
bill  to  reach  the  equitable  interest  of 
his  debtor  in  realty  previously  mort- 
gaged was  held  to  be  entitled  to  a  re- 
ceiver where  the  rents  are  required 
for  the  payment  of  his  debt,  subject 
however,  to  the  rights  of  the  prior 
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mortgagee  to  take  poflfiession;  but  the 
receiver  will  be  dispensed  with  upon 
the  owner  of  the  property  giying  bond 
with  security  to  account  for  the  rents; 
Sea  In$,  Co.  ▼.  Stebbim,  8  Paige,  665; 
(herton  v.  Bigelow,  10  Yerg.  64;  WiU- 
iama  y.  Ifoland,  2  Tenn.  Oh.  161.  In 
this  case  it  was  held  that  failure  of 
the  party  in  possession  of  land  in 
litigation  to  pay  the  taxes  is  sufficient 
ground  for  the  appointment  of  a  re- 
ceiyer.  It  was  also  held  that  the  ap- 
pointment of  a  receiyer  for  an  equita- 
ble creditor  must  always  be  without 
prejudice  to  i)erson8  haying  prior  legal 
estates  or  prior  equities.  Dawi  y. 
Duke  of  Marlb&rough,  2  Swanst.  118; 
Bemey  ▼.  Seioell,  1  Jac.  &  W.  648; 
Cortleyeu  v.  Eaihaway,  11  N.  J.  Eq. 
^9;  Anonymow,  6  Ves.  Jr.  287;  Angel 
V.  Bmiih,  9  Ves.  Jr.  886.  The  rights 
of  a  prior  mortgagee  may  be  asserted 
by  a  suit  at  law  or  by  applying  to  be 
examined  pro  inter  esse  etw. 

In  OUf>ery.  Decatur ^  4  Cranch,  C.  0. 
458,  in  a  suit  to  foreclose  a  legal  mort- 
gage, the  court  refused  to  grant  an  in- 
junction and  appoint  a  receiyer  where 
4he  mortgagor  was  in  possession,  re- 
ceiying  the  rents  and  profits,  the  de- 
fendant being  in  no  default  for  not 
answering. 

In  Beat  ▼.  Schermier,  6  N.  J.  Eq. 
164.  the  court  refused  to  appoint  a  re- 
tseiyer  on  the  filing  of  a  bill  to  fore- 
close a  mortgage,  holding  that  the 
mortgagor  was  entitled  to  the  rents 
while  he  was  in  possession  of  the 
premises  by  his  tenants. 

In  Cortleyeu  v.  Hathaway,  11  N.  J. 
Eq.  89,  it  is  held  that  the  rule  of  New 
York  where  premises  are  inadequate 
security  and  the  mortgagor  is  insolv- 
ent the  court  will  appoint  a  receiver 
has  not  been  adopted  in  the  state  of 
New  Jersey  by  the  chancery  courts, 
^n  the  ground  that  the  first  mortgagee 
having  the  legal  right  to  the  rents  and 
iprofits  has  his  remedy  at  law  by  eject- 


ment. That  a  subsequent  mortgagee 
has  a  better  right  to  a  receiver  because 
he  has  no  right  to  possession  at  law  aa 
against  his  prior  mortgagee,  and  if  the 
first  mortgagee  refuses  to  exercise  his 
legal  right  the  court  may  interfere  on 
application  of  the  subsequent  mort- 
gagee, but  without  prejudice  to  the 
prior  mortgagee  or  other  incum- 
brancer, and  the  receiver  will  be  di- 
rected in  such  case  to  keep  down  the 
interest  of  the  prior  incumbrance.  It 
was  also  held  that  mere  inadequacy  in 
the  value  of  the  mortgaged  premises 
and  insolvency  of  the  mortgagor  did 
not  constitute  sufficient  ground  for 
tho  appointment.  In  any  case,  how- 
ever, the  appointment  is  made  with 
great  caution  and  where  there  ia  a 
necessity  for  it. 

In  Frisbie  v.  Bateman,  24  N.  J.  Eq, 
28,  it  is  held  that  in  an  ordinary  fore- 
closure suit  mere  inadequacy  in  value 
and  insolvency  of  the  mortgagor  are 
not  a  sufficient  foundation  for  the  ap- 
pointment of  a  receiver.  See  also 
Best  V.  Sehermier,  6  N.  J.  Eq.  154. 
This  decision  is  based  upon  the  ground 
that  where  a  man  takes  a  mortgage 
security  for  his  debt  and  permits  the 
mortgagor  to  remain  in  possession,  if 
there  is  default  in  payment  the  mort- 
gagee must  appropriate  the  property 
in  the  usual  way  to  the  payment  of 
the  debt.  If  he  is  a  first  mortgagee 
and  wishes  possession  he  must  take 
his  legal  remedy  by  ejectment.  If 
he  is  a  second  mortgagee  he  takes  his 
security  with  the  disadvantage  of  a 
second  incumbrancer. 

Id  MaJion  v.  Crothers,  28  N.  J.  Eq. 
667,  the  court  say:  "It  is  very  clear 
that  when  the  first  mortgagee  has 
come  into  this  court  to  foreclose  his 
mortgage  and  presents  a  case  which 
would  entitle  a  subsequent  mortgagee, 
according  to  the  practice,  to  a  receiver 
it  is  not  according  to  the  principles 
and  practice  of  this  court  to  refer  him 
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to  the  courts  of  law  for  means  to  reach 
the  rents  and  profits.  The  complain- 
ant in  this  case  shows  that  he  has  no 
personal  security  for  his  mortgage 
debt;  that  the  mortgaged  premises  are 
insufficient  security;  that  the  mort- 
gagor who  is  in  receipt  of  the  rents 
and  profits  not  only  has  not  kept  down 
the  interest  but  has  not  paid  taxes, 
whereby  a  lien  on  the  premises  there- 
for paramount  to  that  of  the  mortgage 
and  bearing  a  high  rate  of  interest 
has  been  created  and  still  exists;  a 
lien  which  unless  the  property  be  re- 
deemed therefrom  will  extinguish  the 
mortgage,  he  is  entitled  to  a  receiver." 

In  Brasied  v.  Sutton,  80  N.  J.  Eq. 
402,  it  appeared  that  an  application 
was  made  through  a  court  of  equity 
to  aid  a  mortgagee  who  was  prosecut- 
ing an  action  at  law  to  obtain  posses- 
sion of  the  property  under  his  mort- 
gage and  where  it  appeared  that  the 
mortgagor  was  insolyent  and  had  re- 
moved from  the  premises  and  given 
possession  of  the  premises  to  another 
who  occupied  them  for  his  own  use 
without  paying  rent,  and  it  appeared 
also  that  the  mortgagor  had  committed 
waste  and  threatened  to  commit  more 
and  that  the  premises  were  insuffi- 
cient security,  a  receiver  was  ap- 
pointed. 

In  Warv>ick  y.  ffammsU,  82  N.  J. 
Eq.  427,  a  second  mortgagee  obtained 
an  order  for  the  sale  on  foreclosure 
the  mortgagor  being  in  possession  of 
the  premises  and  insolvent  and  no 
taxes  or  interest  on  any  of  the  incum- 
brance having  been  paid  for  three 
years,  the  second  mortgagee  was  held 
to  be  entitled  to  the  appointment  of  a 
receiver  pending  the  litigation. 

WiUiami  v.  Robinson,  16  Conn.  517. 
The  foregoing  decisions  in  New  Jer- 
sey are  not  in  harmony  with  the  gen- 
eral rule  prevailing  in  the  different 
states  where  the  mortgagor  is  regarded 
as  the  owner  of  the  legal  title  until 


foreclosure.    In  such  states  a  receiver 
will  be  appointed  upon  the  applica- 
tion of  the  mortfi^agee  after  default 
without  reference  to  the  legal  rights 
of  the  mortgagee  whenever  adequate 
equitable  grounds  for  the  mortgagee's 
relief  are  shown,  such  as  that  the 
premises  are  an  inadequate  security 
for  the  debt  and  the  mortgagor  or 
other  person  in  possession  who  is  per- 
sonally liable  for  the  indebtedness  ia 
unable  to  pay  the  deficiency  arising 
under  the  sale. 
Bee  also  Alabama:  SooU  v.   Ware^ 
65  Ala.  174;  Lehman  v.  TalUUuutee^ 
Mfg.  Co.  64  Ala.  567. 
Arkansas:  Price  v.  Dowdy,  84  Ark. 

285. 
Iowa:  White  y.  Origge,  54  lowa^ 
650;  BameU  v.  Nelson,  64  Iowa, 
41 ;  Myton  v.  Davenport,  51  Iowa. 
588;  Sleeper  y.  IseUn,  59  Iowa,  879. 
Illinois:  Haas  v.  Uhieago  Bldg.  Soc^ 

89  U!.  498. 
Indiana:  Hursh  v.  Eursh,  99  Ind. 
500;  Ponder  v.  Tate,  96  Ind.  330. 
Kentucky:  WooUey  y.  EoU,  14  Bush» 

788. 
Michigan:  Brown  y.  Chase,  Walk. 

Ch.  (Mich.)  48. 
Mississippi:    Myers    y.    SsteU,    48 
Miss.  872,  per  Simrall,  J.;  White- 
head  y.    Wooten,  43   Miss.    523, 
526;  PhUUps  Y.Edand,62  Miss.  721. 
New  Jersey:  Warwick  y.  HammiU, 

82  N.  J.  Eq.  427. 
New  York:  Bank  of  Ogdensburg  y. 
Arnold,  5  Paige.  89;  Shotw^  v. 
Smith,  8  Edw.  Ch.  588;  Sea  Ins, 
Ch.  V.  Stebbins,  8  Paige,  565;  War- 
ner V.  Oouvemeur,  1  Barb.  36,  88; 
Jenkins  v.  Hinman,  5  Paige,  309; 
^acuse  City  Bank  y.  Tollman, 
31  Barb.  201;  PaUen  v.  Accessory 
Transit  Co,  4  Abb.  Pr.  235,  13 
How.  Pr.  502;  BoUes  v.  Dvff,  35 
How.  Pr.  481;  Stnith  v.  Tiffany, 
13  Hun,  671;  HotUnheck  v.  DoneU,. 
29  Hun,  94,  94  N.  Y.  842. 
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(b)  Where  by  the  terms  of  the  mortgage  no  right  to  a  receiver 
is  given/ 


North  Carolina:  Kerehner  v.  Fair- 
ley,    80   N.    C.   24;    Durant   v. 
OroweU,  97  N.  C.  367. 
Tennessee:    Henshaw   v.    Wells,    0 

Humph.  568. 

United   States:    Grant  v.  Phanix 

Mut.  L,  Ins.  Co.  121  U.  S.  105.  80 

L.   ed.   905;  Kountze   v.   Omaha 

Hotel  Co.  107  U.  S.  878,  27  L.  ed. 

609;  Freedman's  Sav.  d  T.  Co.  v. 

Shepherd,  127  U.  S.  494,  32  L.  ed. 

163;  Cone  v.  Combs,  18  Fed.  Rep. 

576.  5  McCrary,  651. 

Wisconsin:  Schreiber  v.  Carey,  48 

Wis.  208;  Morris  ▼.  Branehaud, 

62  Wis.  187;  Finch  v.  Houghton, 

19  Wis.  150. 

In  HiU  Y.  Bobertson,  24  Miss.  868,  a 

failure  to  pay  a  mortgage  vests  the 

legal  title  in  the  mortgagee  and  carries 

with  it  the  right  to  the  possession  of 

the  mortgaged  premises,  thus  giving 

the  legal  possession  to  the  person  who 

holds  the  legal  title.    See  also  Hyman 

v.  KeUy,  1  Nev.  179. 

In  Braum,  v.  Chase,  Walk.  Ch. 
(Mich.)  48,  it  is  held  that  before  ap- 
pointing a  receiver  of  mortgaged 
premises  in  a  suit  for  foreclosure  of  a 
mortgage  the  court  must  be  satisfied. 
first,  that  the  premises  are  insufficient 
to  pay  the  debt,  and  seeoTid,  that  the 
party  personally  liable  is  insolvent  so 
that  an  execution  for  the  balance  due 
from  the  sale  would  be  unavailing. 
And  see  Haas  v.  Chicago  dk  Btdg.  Soe. 
89  111.  498. 

*In  Freedman*s  8av.  d  T.  Co.  v. 
Shepherd,  127  U.  S.  494.  82  L.  ed.  163. 
the  mortgage  contained  no  provision 
for  the  payment  of  rents  and  profits 
of  the  mortgaged  premises  while  the 
mortgagor  remained  in  possession, 
but  it  was  held  that  the  mortgagee 
was   not  entitled  to  the  rents  and 


profits  of  the  mortgaged  premises  as 
against  the  owner  of  the  equity  of  re- 
demption until  such  mortgagee  takes 
the  actual  possession  or  until  it  is 
taken  in  his  behalf,  even  though  the 
income  may  be  expressly  pledged  as 
security  for  the  mortgage  debt  with 
the  right  in  the  mortgagee  to  take  pos- 
session upon  failure  of  the  mortgagor 
to  perform  the  conditions  of  the  mort- 
gage. In  this  case  the  deed  did  not 
give  the  mortgagee  or  the  trustees  the 
right,  immediately  upon  default,  to 
take  possession  and  appropriate  the 
rents  of  the  property,  but  only  gave 
the  trustees  authority  when  such  de- 
fault occurred  to  sell  upon  short  no- 
tice and  in  that  way  oust  the  mort- 
gagor and  suspend  his  right  to  further 
appropriate  the  income  of  the  prop- 
erty, even  if  the  deed  had  expressly 
pledged  the  income  as  security  for  the 
debts  named  the  mortgagor,  accord-* 
ing  to  the  doctrines  of  the  cases  cited 
would  have  been  entitled  to  the  in- 
come  until  at  least  possession  was  de- 
manded under  the  deed;  or  until  his 
possession  was  disturbed  by  the  sale 
under  the  deed  of  trust  or  in  advance 
of  a  sale  by  having  a  receiver  ap- 
pointed for  the  benefit  of  the  mort- 
gagee. As  was  said  in  Kountze  v. 
Omaha  HoUl  Co,  107  U.  S.  895,  27  L. 
ed.  616.  "Courts  of  equity  always  have 
the  power  where  the  debtor  is  insolv- 
ent and  the  mortgaged  property  is  in- 
sufficient security  for  the  debt  and 
there  is  good  cause  to  believe  that  it 
will  be  wasted,  or  deteriorated,  in  the 
hands  of  the  mortgagor,  as  by  cutting 
of  timber,  sutferiag  dilapidation,  etc., 
to  take  charge  of  the  property  by 
means  of  a  receiver  and  preserve  not 
only  the  crops,  but  the  rents  and 
profits  for  the  satisfaction  of  the  debt. 
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(c)  Where  the  statute  gives  the  mortgagor  the  right  of  posses- 
sion and  use  until  the  foreclosure  is  complete  by  a  sale  of  the 
mortgage  premises,  and  sometimes  until  the  expiration  of  the 
statutory  period  of  redemption.* 


WheD  Justice  requires  this  course  to 
4)6  pursued  and  it  is  resorted  to  by  the 
mortgagee  it  will  give  him  ample  pro- 
tection." See  also  Dow  v.  Memphis  A 
L,  K  R  Go.  124  U.  8.  e53,  31  L.  ed. 
566;  Sage  v.  Memphis  d  L.  B.  B.  Co, 
125  U.  S.  861. 31  L.  ed.  694;  Grant  v. 
I'ho&nix  Mut,  F.  Ins.  Co,  121  U.  B.  105, 
30  L.  ed.  905;  Teal  v.  Walker,  111  U. 
3,  242,  28  L.  ed.  416;  Chinnery  v. 
Blaekman,  3  Dougl.  390;  American 
Bridge  Co.  v.  HeidelbacK  94  U.  S.  798, 
24  L.  ed.  144;  Oalveston.  H.  &  U.  B, 
Co.  V.  Cowdrey,  78  U.  S.  11  Wall.  459. 
20  L.  ed.  199;  Oilman  v.  Illinois  db 
M,  Teleph.  Co,  91  U.  8.  603,  23  L.  ed. 
405. 

In  CTiadboum  v.  Henderson,  2  Bazt. 
460,  where  the  maker  of  a  mortgage 
hy  its  express  stipulation  is  allowed 
to  retain  possession  of  the  property 
until  foreclosure,  it  is  held  that  he 
is  entitled  to  the  rents,  and  a  receiver 
should  not  be  appointed  in  such  case. 

^InWhiU  V.  Qriggs,  64  Iowa,  650,  it 
is  held  that  the  mortgagee  has  a  right 
to  the  appointment  of  a  receiver  only 
for  the  property  upon  which  his 
mortgage  is  a  lien,  and  then  only 
where  there  is  danger  of  its  being  lost 
or  materially  injured  or  impaired  in 
value.  He  is  not  entitled  to  a  receiver 
to  take  charge  of  the  crops  upon 
mortgage  premises.  The  fact  that 
the  debtor  has  fraudulently  disposed 
•of  property  upon  which  the  creditor 
had  no  lien  is  no  ground  for  the  ap- 
pointment of  a  receiver  to  take  pos- 
session of  property  upon  which  he 
has  no  lien.  See  also  My  ton  v.  Daven- 
port, 51  Iowa,  583. 

In  Swan  v.  Mitchell,  82  Iowa,  307, 


where  the  provision  in  the  mortgage 
was  for  the  conveyance  of  the  *'  tene- 
ment, hereditiments,  and  appurten- 
ances threunto  belonging,  and  the 
rents,  issues,  products,  and  profits 
thereof,"  and  giving  the  mortgagee 
upon  the  default  of  the  mortgagor  in 
the  payment  of  interest  or  of  other 
covenants  mentioned  the  right  to  take 
possession  of  the  property  and  rent  or 
cultivate  the  same,  is  not  sufficient 
ground  of  itself  in  a  foreclosure  pro- 
ceeding to  warrant  the  appointment 
of  a  receiver  of  the  property  during 
the  period  of  redemption  as  against  a 
lessee  in  possession  thereof  under  a 
lease  covering  such  period  and  for 
which  the  rent  has  been  paid. 

In  Union  Mut.  L.  Ins.  Co,  v.  Union 
MiUs  Plaster  Co.  37  Fed.  Rep.  286, 
3  L.  R.  A.  90,  it  was  held  that  mere 
disuse  of  a  manufacturing  plant  under 
an  agreement  with  other  manufactur- 
ers to  restrict  production,  though 
attended  with  decay  and  dilapidation 
inseparable  from  disuse,  is  not  such 
distruction  or  waste  as  entitles  the 
mortgagee  to  ask  for  a  receiver.  To 
justify  such  an  appointment  the 
waste  must  be  serious  and  the  danger 
of  destruction  or  impairment  of  the 
security  imminent.  Pullman  v.  Oin- 
dnnati  d  C.  A.  L.  B.  Co,  4  Hiss.  47; 
Morrison  y.  Buckner,  Hempst  442; 
Beverly  v.  Brooke,  4  Gratt.  187; 
Wagar  v.  Stone^  86  Mich.  364.  In 
the  latter  case  it  was  held  that  the 
mortgage  in  Michigan  conveyed  no 
title  to  the  mortgagee,  but  is  a  secur- 
ity merely  for  the  debt,  and  the  mort- 
gagee before  foreclosure  has  no  legal 
interest  in  the  mortgaged  premises 
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(d)  Where  the  allegations  of  the  bill  or  petition  upon  which 
the  appointment  of  a  receiver  is  sought,  are  denied,  or  where  the 


and  Is  Dot  entitled  to  the  possession. 
See  also  Lee  v.  Clary,  88  Mich.  233; 
Hazeltine  v.  Granger,  44  Mich.  508; 
Beading  ▼.  Waterman,  46  Mich.  107; 
Jiarae  v.  Byam,  55  Mich.  594. 

The  mortgagor  being  entitled  under 
the  statute  (Comp.  L.  §  6268)  to  pos- 
session and  subsequently  to  the  rents 
and  profits  of  the  mortgaged  premises 
until  such  time  as  his  title  is  divested 
by  a  perfected  foreclosure  it  is  not 
competent  to  cut  short  his  right  in 
this  regard  by  means  of  a  receiver. 
Wagar  v.  Stone,  supra;  and  a  receiver 
cannot  be  appointed  after  default  to 
take  the  rents  and  profits,  although 
the  mortgage  so  stipulates.  HazeUine 
▼.  Granger,  44  Mich.  508,  and  see 
Beeeher  v.  Marquette  db  P.  Boiling  HiU 
Co.  40  Mich.  807.  If,  however,  the 
mortgagor  voluntarily  puts  the  mort- 
gagee in  possession  he  cannot  treat 
the  possession  as  wrongful  and  bring 
ejectment  without  notice  or  payment. 
Beading  v.  Waterman,  46  Mich.  107; 
Mor$e  ▼.  Byam^  55  Mich.  594.  See 
also  upon  the  doctrine  of  the  rights  of 
the  mortgagor  and  mortgagee  in  this 
state,  Hogaett  v.  EUia,  17  Mich.  868; 
Ladue  v.  DetroU  d  M.  R  Co.  18  Mich. 
880;  Van  Htuan  v.  Kanouee,  18  Mich. 
808;  Caruthere  ▼.  Humphrey,  12  Mich. 
S70. 

It  will  be  noticed  that  in  Michigan 
(Comp.  L.  g  6268)  the  statute  forbids 
ejectment  by  the  mortgagee  before  a 
foreclosure  absolute.  It  is  also  held 
in  Beeeher  v.  Marquette  db  P.  Boiling 
Mill  Co.  eupra,  that  an  order  denying 
the  appointment  of  a  receiver  in  a 
foreclosure  suit  is  interlocutory  and 
therefore  not  appealable.  And  in  the 
lame  case  it  is  held,  also,  that  if  the 
default  is  not  admitted  it  cannot  be 
determined  upon  a  motion  to  appoint 
m  receiYcr. 


In  Guy  V.  Tde,  6  Cal.  99,  under  a 
statute  which  forbids  a  mortgagee 
from  recovering  a  mortgaged  estate 
and  confines  his  remedy  to  a  foreclo- 
sure, it  was  held  that  the  same  reason 
does  not  exist,  as  by  the  English  rule, 
for  appointing  a  receiver  to  collect 
the  rents  and  profits  pending  the 
litigation  for  the  reason  that  the  mort- 
gage is  considered  as  only  a  security 
for  the  debt,  and  that  the  estate  re- 
mains that  of  the  mortgagor  in  the 
character  of  owner,  and  must  con- 
tinue to  remain  so  with  all  the  inci- 
dents of  ownership  until  by  a  fore- 
closure and  sale  a  new  owner  is 
substituted. 

In  Hyman  v.  Kelly,  1  Nev.  179,  it 
is  said  that  courts  of  equity  upon  the 
filing  of  a  bill  to  foreclose  a  mortgage 
have  usually  appointed  a  receiver 
where  there  was  an  allegation  that 
the  property  mortgaged  was  insuffi- 
cient to  pay  the  debt  and  the  mortga- 
gor was  insolvent.  If  in  addition  to 
this  it  appears  there  was  a  specific 
pledge  of  the  rents  and  profits  to  keep 
down  the  interest  and  they  were  being 
diverted,  it  always  furnished  a  strong 
additional  reason  for  the  appointment 
of  a  receiver.  That  the  remedy  in 
Nevada  of  ejectment  having  been 
abolished  by  statute  and  the  mortga- 
gee confined  to  his  remedy  to  fore- 
close, it  was  held  to  be  reason  for  a 
more  liberal  exercise  by  the  chan- 
cellor of  the  power  to  appoint  a  re- 
ceiver, holding  contrary  to  the  doc- 
trine in  California  under  a  similar 
statute  in  the  case  of  Guy  v.  Ide,  6 
Cal.  99,  and  the  appointment  of  a  re- 
ceiver was  sustained. 

In  Adair  ▼.  WrigM,  16  Iowa,  885, 
it  was  held  that  where  the  evidence 
showed  that  the  mortgaged  property 
was  not  gomg  to  waste  or  in  need  of 
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amount  due  is  in  dispute  and  the  answer  denies  the  allegations  of 
the  plaintiflE  as  to  the  inadequacy  of  the  security.* 

(e)  Where  the  insuflSciency  of  the  property  covered  by  the 
mortgage  is  shown,  but  the  proof  fails  to  show  that  the  mort- 
gagor or  other  person  liable  for  the  mortgage  debt  is  insolvent.* 


repairs  but  that  it  was  in  compara- 
tively a  good  state  of  preservation,  it 
was  held  that  the  order  appointing  a 
receiver  should  be  vacated. 

» In  Callanan  v.  Slutto,  19  Iowa,  188, 
it  was  held  that  a  receiver  would  not 
be  appointed  on  the  application  of  a 
mortgagee  to  take  possession  of  mort- 
gaged premises,  where  it  does  not 
clearly  appear  that  the  whole  mort* 
gaged  premises  are  insufficient  in 
value  to  pay  the  debt,  or  that  the 
court  should  take  control  of  the  es- 
tate to  protect  the  rights  of  a  party 
who  has  a  clear,  strong  claim  against 
it.  The  court  say:  "Formerly  the 
mortgagee  held  the  legal  title  and  was 
entitled  to  possession.  Under  our  law 
the  rule  is  changed  and  the  mortgagor 
has  or  is  entitled  to  both,  and  this  is 
emphatically  so  as  to  the  homestead. 
Now  the  rule  has  been  from  an  early 
date  at  common  law,  as  between  the 
mortgagee  and  mortgagor,  that  if  the 
mortgagee  says  by  his  answer  (in  a  bill 
to  redeem)  that  anything  is  due  him, 
the  court  will  not  disturb  the  posses- 
sion; will  not,  upon  the  application 
for  the  appointment  of  a  receiver,  set- 
tle and  ascertain  the  accounts  between 
them.  See  Quarrell  v.  Beekford,  13 
Ves.  Jr.  877;  Codrington  v.  Parker,  16 
Ves.  Jr.  489;  Berney  v.  Setoea,  2  Jac. 
&  W.  629;  BotM  v.  Wood,  2  Jac.  &  W. 
658.  In  this  state  the  mortgagor  be- 
ing in  possession,  this  possession, 
under  the  legal  estate,  should  not  be 
disturbed  by  the  appointment  of  a  re- 
ceiver, unless  indeed  in  case  of  fraud 
clearly  proved  or  of  danger  to  the 
mortgagee  (having  a  strong  claim),  if 
the  intermediate  estate  or  possession 


should  not  be  brought  under  the  care 
of  the  court  In  any  case  the  receiver 
is  appointed  against  the  holder  of  the 
legal  title  with  reluctance."  Llosfd  ▼. 
Pamngham,  19  Ves.  Jr.  59;  Smith  v. 
Smith,  2  Tounge  &  C.  851;  Knighi 
V.  DupUiuu,  2  Yes.  Jr.  860;  Toldarvg 
T.  Chit,  1  Tounge  &  C.  621. 

In  Sea  Ine,  Oo,  v.  SUbbins,  8  Paige, 
667,  it  is  held  that  to  authorize  ihe 
court  to  interfere  and  appoint  a  re- 
ceiver, where  there  is  a  mortgagor  or 
other  party  to  the  suit  who  is  person- 
ally liable  for  the  debt  secured  by  the 
mortgage,  in  case  the  amount  raised 
upon  the  sale  sliall  be  found  insuffi- 
cient to  pay  the  debt  and  costs,  the 
party  applying  for  such  receiver  must 
not  only  satisfy  the  court  that  there 
is  a  probability  that  the  mortgaged 
premises  will  not  sell  for  enough  to 
satisfy  the  decree,  but  also  that  the 
party  who  is  thus'individually  liable 
is  himself  irresponsible  for  the  proba- 
ble amount  of  such  anticipated  de- 
ficiency, after  paying  all  his  other 
just  debts. 

'  In  PuUan  v.  Cincinnati  dbC.  A.L, 
R  Go,  4  Biss.  85,  it  is  held  that  a  re- 
ceiver should  only  be  appointed  in  a 
strong  case,  and  in  no  case  of  a  mort- 
gage ought  a  receiver  to  be  appointed 
if  it  is  not  clear  that  on  a  foreclosure 
the  mortgaged  property  will  not  bring 
enough  money  to  pay  the  debt,  inter- 
est and  costs. 

In  Morrison  t.  Buekner,  Hempst. 
442,  the  general  rule  is  said  to  be  that 
receivers  will  not  be  appointed  in 
mortgage  foreclosure  cases,  unless  it 
clearly  appears  that  the  security  is  in- 
adequate or  there  is  immediate  danger 
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(f)  Where  the  i-ight  of  plaintiff  to  a  foreclosure  is  not  clearly 
shown.* 


of  the  waste,  removal  or  destruction 
of  the  mortgaged  property,  or  that  the 
rents  and  profits  have  been  expressly 
pledged  for  the  debt.  See  ShottoeU  v. 
Smith,  8  Edw.  Ch.  588. 

In  AUor  v.  Tum&r,  3  Barb.  444,  it 
was  held  that  where  a  bill  is  filed  to 
foreclose  a  mortgage  on  leasehold 
premises,  which  are  a  scant  security 
for  the  debt  and  the  mortgagor  is  insol- 
vent and  his  assignee  in  possession,  a 
receiver  will  be  appointed  and  the 
owner  of  the  equity  of  redemption  be 
•directed  to  pay  the  occupation  rent. 

In  Myers  v.  Betsa,  48  Miss.  872,  it 
is  said  that  if  the  mortgagee  or  bene- 
ficiary in  a  trust  deed  do  not  stipulate 
for  the  rents  and  profits  of  the  estate 
•conveyed,  ordinarily  he  is  not  entitled 
to  them,  nor  has  he  any  claim  upon 
them  until  he  has  taken  possession, 
and  that  ordinarily,  in  the  absence  of 
such  a  stipulation  that  the  mortgagee 
shall  have  the  rents  and  profits,  he  has 
no  claim  thereto  merely  on  the  ground 
that  the  debt  is  due  and  the  title  has 
become  absolute,  but  is  only  entitled 
to  a  receiver  for  the  collection  and 
appropriation  of  the  rents  where  the 
property  is  insufiftcient  to  pay  the 
debt*  and  the  mortgagor  is  insolvent 
and  unable  to  pay  any  deficiency  that 
might  remain  after  the  sale  of  the 
property  mortgaged. 

In  Quiney  v.  Cheeseman,  4  Sandf. 
Oh.  404,  it  is  held  that  where  mort- 
gaged premises  are  so  situated  that 
they  cannot  be  sold  in  parcels,  a  re- 
•ceiver  of  the  rents  will  be  appointed 
on  a  part  only  of  the  mortgage  debt 
falling  due,  provided  the  other  requi- 
site facts  be  made  to  appear,  to  wit: 
the  insufiSciency  of  the  premises  in 
value  to  pay  the  debt  and  costs  and 
4]ie  insolvency  or  irresponsibility  of 


the  party  personally  liable  to  pay  the 
debt. 

In  Hyman  v.  KeiUy,  1  Nev.  179,  in- 
adequacy of  property  to  satisfy  the 
lien  and  insolvency  of  the  mortgagor 
was  held  to  be  a  sufficient  reason  for 
the  appointment  of  a  receiver  and  that 
a  specific  pledge  of  the  rents  and 
profits  to  keep  down  the  interest,  and 
the  diversion  thereof,  furnished  an  ad- 
ditional reason  for  the  appointment 
of  a  receiver. 

In  Brown  v.  Chase,  Walk.  Oh. 
(Mich.)  48.  it  is  held  that  before  ap- 
pointing a  receiver  to  take  charge  of 
the  mortgaged  premises  in  a  suit  for 
the  foreclosure  of  a  mortgage  the 
court  must  be  satisfied,  first,  that  the 
premises  are  insufficient  to  pay  the 
debt,  and  second,  that  the  party  per- 
sonally liable  is  insolvent  so  that  an 
execution  for  the  balance  due  after 
sale  would  be  unavailable,  and  that 
security  is  presumed  sufficient  until 
the  contrary  is  shown,  but  the  applica- 
tion must  be  made  within  a  reasonable 
time  or  the  delay  will  be  construed  as 
a  waiver  of  the  right  to  make  the  ap- 
plication. 

>  In  Quiney  v.  Cheeeeman,  4  Sandf. 
Ch.  405,  the  court  say:  *<the  mortgage 
debt  must  also  be  due  so  as  to  entitle 
the  complainant  to  a  foreclosure  of 
the  premises  over  which  he  seeks  the 
appointment  of  a  receiver." 

In  EoUenbeck  t.  DanneU,  94  N.  T. 
842,  it  appeared  that  about  one  sixth 
of  the  mortgage  debt  was  due  and  the 
premises  were  divided  into  two  nearly 
equal  parcels  which  could  be  sold 
separately  without  injury  to  the  par- 
ties interested.  It  was  held  that  as- 
suming the  appointment  of  a  receiver 
of  the  rents  and  profits  was  proper  in 
the  absence  of  a  specific  pledge  thereof 
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(g)  "Where  tlie  plaintiff  has  no  equitable  standing  in  court  by^ 
reason  of  his  failure  to  keep  his  agreement  respecting  the  con- 
sideration for  which  the  mortgage  was  given.* 


yet  plaintiff  was  not  entitled  to  a  re- 
ceiverghip  for  the  protection  of  that 
portion  of  the  debt  which  was  not  yet 
due  or  of  that  portion  of  the  premises 
as  to  which  his  rights  to  sell  have  not 
accrued  and  that  plaintiff  was  not  en- 
titled to  a  receivership  of  the  whole  of 
the  premises  but  only  to  one  of  the 
parcels.  ffoUenbeek  v.  Donnell,  29  Hun, 
94«  reversed.  See  also  Bank  of  Og- 
dentburg  v.  Arnold,  5  Paige,  40. 

In  Morris  v.  Branehaud,  52  Wis. 
187,  a  bill  to  foreclose  a  mortgage  was 
filed  but  it  did  not  allege  waste,  fail- 
ure to  pay  taxes,  or  diminution  of  the 
value  of  the  security  or  increase  of  the 
mortgage  debt;  but  on  the  contrary  it 
was  shown  that  the  debt  had  been  re- 
duced since  the  securities  were  taken 
and  less  than  half  of  the  remaining 
debt  was  due,  including  only  a  small 
amount  of  interest  and  the  property 
was  salable  in  parcels.  It  was  held 
that  a  receiver  shouldnot  be  appointed, 
the  party  liable  for  the  payment  of 
the  indebtedness  not  appearing  to  be 
irresponsible. 

In  Bank  of  Ogdensburg  T.  Amoid, 
9upra,  it  appeared  that  the  whole 
amount  of  the  mortgage  was  not  due 
and  the  premises  could  be  sold  in  par- 
cels without  injury  to  the  interest  of 
the  parties,  and  it  was  held  that  only 
so  much  of  the  premises  as  would  be 
sufficient  to  satify  the  amount  then 
due  with  costs  should  be  sold,  though 
the  remaining  portion  of  the  premises 
would  be  insufficient  to  satisfy  the 
money  yet  to  become  due.  It  was 
also  held  that  where  the  mortgagee 
has  neglected  to  take  a  specific  pledge 
of  the  rents  and  profits  of  the  mort- 
gaged premises  for  the  security  of  the 


debt  before  it  becomes  due  he  has  no- 
equitable  right  to  such  rents  and 
profits  in  the  mean  time. 

In  Buchanan  v.  Berkshire  L.  Ins. 
Co,  96  Ind.  510,  it  is  held  that  pending 
a  suit  to  foreclose  a  mortgage  if  the 
mortgaged  premises  are  indivisible, 
the  debtor  insolvent  and  the  property 
sold  for  taxes  a  Junior  mortgagee  de- 
fendant whose,  debt  is  not  due  having 
filed  a  counterclaim  setting  up  his  de- 
mand, may  on  petition  showing  the 
facts  and  that  the  property  is  less  in 
value  than  the  amount  of  incum- 
brance may  have  an  interlocutory 
order  appointing  a  receiver  to  collect 
the  rents.  Brinkman  v.  BiUinger,  82 
Ind.  353. 

*  In  McKellar  v.  Sogers,  20  Jones  & 
S.  860.  a  mortgage  was  given  to  se- 
cure advances  to  be  used  in  the  erec- 
tion of  buildings  on  the  mortgaged 
premises,  which  advances  the  mort- 
gagee failed  to  make,  as  required  by 
the  mortgage,  in  consequence  whereof 
the  mortgagor  was  compelled  person- 
ally to  advance  large  sums  of  money 
to  complete  the  work,  and  then  to 
save  Ms  credit  was  compelled  to  sell 
the  houses  erected  at  a  large  reduc- 
tion from  their  actual  value.  It  was 
contended  that  this  was  an  adequate 
defense  to  the  appointment  of  a  re- 
ceiver but  the  evidence  in  support  of 
the  objection  was  vague  and  indef- 
inite, from  which  the  court  was  unable 
to  determine  whether  the  defense  was 
valid  or  not,  there  being  in  the  mort- 
gage a  covenant  pledging  the  rents 
and  profits.  This  case  was  after- 
wards affirmed  in  the  court  of  ap- 
peals but  upon  other  grounds.  109' 
N.  Y.  468. 
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(h)  Wliere  pending  an  appeal  the  appeal  bond  constitutes 
ample  protection.* 

(1)  Wliere  the  defendant  by  a  deposit  in  court,  or  otherwise^ 
secures  the  plaintiff.* 

(j)  Where  the  property  over  which  a  receiver  is  sought  is  a 
statutory  homestead  and  the  defendant  entitled  to  the  occupancy 
and  use  thereof.' 

(k)  Where   the   plaintiff  is  guilty   of  laches    in  making  his 

application.* 

§  174.     Inadequacy  of  security  as  ground  for. 

Inadequacy  of  security  is  the  most  usual  ground,  in  foreclosure 
proceedings,  upon  which  application  for  a  receiver  of  the  mort- 
gaged premises  is  based.  A  careful  examination  of  the  adjudged 
cases  bearing  upon  this  subject,  it  is  believed,  will  result  in  the 
establishment  of  the  following  principles  : 

(a)  Inadequacy  of  security,  such  as  warrants  the  appointment 
of  a  receiver,  consists  of  two  separate  elements,  each  of  which  is 
necessary  to  be  established  by  adequate  proof :  (1)  The  insuf- 
ficiency in  value  of  the  mortgaged  premises  to  pay  the  debt,  in- 


*In  Adair  ▼.  WrigTU,  16  Iowa,  885, 
it  was  held  that  the  appointment  of  a 
leceiver  of  mortgaged  property  after 
final  decree  and  foreclosure  proceed- 
ings is  unusual  and  if  allowed  at  all 
must  be  supported  by  strong  showing 
of  facts,  and  if  the  evidence  showed 
that  the  mortgaged  property  was  not 
going  to  waste  or  in  need  of  repairs, 
but  in  a  comparatively  good  state  of 
preservation,  it  was  held  that  the 
order  appointing  a  receiver  should  be 
vacated  and  especially  where  the 
plaintiff  had  approved  security  for 
the  whole  debt  on  the  appeal  bond. 

•TFefoA  V.  Henry,  82  Kan.  425. 

•In  (JaUanan  v.  Shmo,  19  Iowa, 
183,  a  receiver  was  refused  on  the  ap- 
plication of  a  mortgagee  to  take  pos- 
session of  mortgaged  premises,  where 
it  did  not  clearly  appear  that  the 
whole  mortgaged  premises  were  in- 
sufficient in  value  to  pay  the  debt  or 


that  the  court  should  take  control  of 
the  estate  to  protect  the  rights  of  a. 
party  who  had  a  clear  strong  claim 
against  it.  It  was  doubted  whether  in 
any  case  a  receiver  should  be  ap- 
pointed to  take  possession  and  charge 
of  the  mortgagor's  homestead  pend- 
ing proceedings  to  foreclose  the  mort- 
gage. 

In  Ckme  v.  Oornbs,  18  Fed.  Rep.  576,. 
great  doubt  was  expressed  as  to* 
whether  the  defendant's  possession  of 
the  homestead  should  be  interfered 
with  until  after  a  sale  and  deficiency 
decree  rendered  and  in  this  case  it  ap- 
peared that  the  mortgagor  and  his 
family  were  not  occupying  the  prem- 
ises as  a  homestead,  but  was  deriving 
an  income  from  it  as  a  homestead. 
See  also  Hoge  v.  Hollister,  8  Baxt.  538. 

*8ee  Gone  v.  Coinba,  18  Fed.  Rep.. 
676. 
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terest  and  costs.  (2)  The  insolvency  of  the  mortgagor,  his 
grantee,  or  other  person  liable  for  the  payment  of  the  mortgage 
debt,  or  at  least,  as  has  been  held  in  some  cases,  such  a  degree  of 
irresponsibility  financially  as  renders  the  collection  of  a  deficiency 
judgment  against  him  improbable.' 


*  In  Warner  v.  QnwoefrMur^  1  Barb. 
^6,  where  a  mortgagee  had  not  pro- 
vided for  keeping  down  the  accruing 
interest  upon  the  mortgage  by  secur- 
ing a  lien  upon  the  rents  and  profits, 
a  court  will,  it  is  held,  interfere  with 
the  mortgagor's  possession  prior  to  a 
•decree  of  foreclosure,  and  appoint  a 
receiver  of  the  rents  and  profits  where 
it  appears  that  the  premises  are  inade- 
quate security  for  the  debt  and  the 
mortgagor,  or  other  person  in  possess- 
ion, is  insolvent,  but  in  any  such  case 
the  receiver  will  not  be  appointed 
upon  mere  allegation  that  the  mort- 
gaged premises  are  not  an  adequate 
security  for  all  just  incumbrances 
thereon.  The  mortgagee  applying 
for  a  receiver  must  allege  in  his  bill 
that  the  premises  are  not  an  adequate 
security  for  the  amount  due  him. 

In  AtloT  V.  Twm&r,  2  Barb.  444,  a 
bill  was  filed  to  foreclose  a  mortgage 
of  leasehold  premises  which  were 
flcanty  security  for  the  debt,  and  the 
mortgagor  was  insolvent  and  his  as- 
signee in  possession,  a  receiver  was 
appointed  and  the  owner  of  the  equity 
of  redemption  directed  to  pay  an  oc- 
cupation rent. 

In  Sea  Ins,  Co,  v.  StMins,  8  Paige, 
XS66,  it  was  held  that  the  plaintiff  must 
state  that  the  premises  are  not  of  suf- 
^cient  value  to  satisfy  his  debt  and 
costs,  and  that  the  mortgagor  or  other 
person  who  is  personally  liable  for  the 
payment  of  the  mortgage  debt  Is  irre- 
sponsible or  unable  to  pay  the  antici- 
pated deficiency.  He  must  also  show 
who  is  in  possession  of  the  mortgaged 
premises,  as  a  receiver  can  only  be  ap- 


pointed in  a  case  where  the  person  in 
possession  of  the  mortgaged  premises, 
by  hinxself  or  his  tenants,  is  a  party  to 
the  suit. 

In  Quincy  v.  Cheeteman,  4  Sandf. 
Ch.  405,  it  was  held  to  be  a  requisite 
fact  to  be  made  to  appear,  first,  that 
the  premises  were  insufficient  in  value 
to  pay  the  debt  and  costs,  and  second, 
the  insolvency  or  irresponsibility  of 
the  person  liable  to  pay  the  debt. 

In  HoUenbeck  v.  DonneU,  94  N.  Y. 
842,  it  is  said  that  in  New  York  the 
right  to  a  receiver  of  the  rents  and 
profits  is  placed,  not  upon  the  mort- 
gagee's legal  right  to  the  possession  of 
the  mortgaged  premises  and  therefore 
his  legal  rights  to  the  rents  thereof, 
but  his  right  was  inherent  in  the  court 
of  chancery  before  the  code  of  pro- 
cedure was  adopted,  and  was  con- 
tinned  by  that  code  under  subd.  5, 
g  244,  and  was  not  abrogated  by  a 
proviBion  of  the  code,  §  718,  defining 
cases  in  which  receivers  may  be  ap- 
pointed, but  on  the  contrary  is  reaf- 
firmed by  the  general  provisions  of  the 
code,  §  4,  declaring  that  each  of  the 
courts  therein  named  shall  continue 
to  exercise  the  jurisdiction  and  pow- 
ers now  vested  in  it,  except  as  other- 
wise prescribed. 

In  Commercial  d  8av.  Bank  v.  Cor- 
bett,  5  Sawy.  172,  it  was  held  that  the 
facts  essential  to  the  appointment  of 
a  receiver  need  not  be  pleaded,  but 
may  be  shown  by  affidavit  and  at  the 
hearing,  and  that  a  prayer  for  a  re- 
ceiver is  unnecessary.  This  decision 
is  strangely  at  variance  with  a  great 
many  well  considered  cases. 
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In  BOiTdSbw  ▼.  Carey,  48  Wis.  308 
the  mortgage  included  the  homestead, 
and  neither  the  interest  nor  principal 
had  been  paid,  and  the  debt  was  larger 
than  the  sum  for  which  the  premises 
could  be  sold,  and  there  were  other 
unsatisfied  Judgments  against  the 
mortgagor,  it  was  held  that  in  the  ab- 
sence of  rebutting  evidence,  the  in- 
solvency of  the  mortgagor  was  suffi- 
ciently established.  In  this  case, 
however,  in  addition  to  the  foregoing 
facts,  it  was  further  shown  that  the 
mortgagor  was  wilfully  neglecting  to 
pay  the  taxes  on  the  land. 

In  Kerchner  v.  Favrley,  80  N.  C.  24, 
it  appeared  that  the  property  conveyed 
was  inadequate  to  pay  the  debt,  and 
that  the  mortgagor  in  possession  was 
insolvent.  Hdd^  that  the  appointment 
of  a  receiver  was  proper,  though  the 
plaintiff  denied  an  alleged  payment  of 
the  debt  and  the  existence  of  assets  in 
his  bands  applicable  thereto.  Ten 
Broeck  v.  Orchard,  74  N.  C.  409;  Bol- 
Uns  V.  Henry,  77  N.  C.  467.  It  is  in- 
cumbent, however,  that  the  plaintiff 
should  establish  an  apparent  right  to 
the  property  in  litigation,  and  where 
it  is  neither  alleged  nor  shown  that 
there  is  danger  of  waste  or  injury  to 
the  property  or  loss  of  the  rents  and 
profits  by  reason  of  the  insolvency  of 
the  party  in  possession,  a  receiver  will 
not  be  appointed.  TmUy  v.  Logan, 
80  N.  C.  69. 

In  Durant  v.  Crotoell,  97  N.  C.  867, 
it  was  held  that  where  the  plaintiff 
establishes  a  prima  fade  right  to  prop- 
erty, which  is  not  rebutted  by  the  de- 
fendant, a  receiver  should  be  appointed 
where  it  is  shown  that  there  is  danger 
of  loss  of  the  rents  and  profits,  and  in 
such  case  the  value  of  the  property  in 
controversy  ought  not  to  be  considered 
in  passing  upon  the  question  of  the 
solvency  of  the  defendant.  In  this 
case  the  defendant  was  permitted  to 
19 


execute  a  bond  to  secure  the  rents  and 
profits  and  such  damages  as  might  be 
adjudged  to  the  plaintiff,  in  lieu  of  a 
receiver. 

In  DufUap  v.  Hedges,  85  W.  Va.  287, 
it  appeared  that  Judgment  had  been 
rendered  against  the  mortgagor,  a  sec- 
ond mortgage  given  upon  the  prop- 
erty, and  it  was  alleged  that  the  mort- 
gagor was  insolvent  and  had  been 
allowing  the  mortgaged  premises  to 
run  down  and  there  was  waste,  a  re- 
ceiver was  appointed  to  rent  and  pre- 
serve the  property  until  the  conflict- 
ing claims  should  be  adjudged. 

In  Qrant  v.  Phanix  MtU,  L.  Ins, 
Co.  121  U.  S.  105,  30  L.  ed.  905,  it  is 
held  upon  the  authority  of  KourUge  v. 
Omaha  Hotel  Go.  107  U.  8.  378,  395, 
27  L.  ed.  609, 616,  as  follows:  '^Courts 
of  equity  always  have  the  power 
where  the  debtor  is  insolvent  and  the 
mortgaged  property  is  an  insufficient 
security  for  the  debt  and  there  is  good 
cause  to  believe  that  it  will  be  wasted 
or  deteriorated  in  the  hands  of  the 
mortgagor  by  cutting  off  timber,  suf- 
fering dilapidation,  etc.,  to  take  charge 
of  the  property  by  means  of  a  receiver 
and  preserve  not  only  the  corpus,  but 
rents  and  profits  for  the  satisfaction 
of  the  debt." 

In  Bitchanan  y.  Berkshire  L.  Ins. 
Co.  96  Ind.  610,  it  was  held  in  a  fore- 
closure proceeding  where  it  appears 
that  the  mortgaged  premises  are  in- 
divisible, the  debtor  insolvent  and  the 
property  sold  for  taxes,  a  Junior  mort- 
gagee defendant  whose  debt  is  not  due, 
having  filed  a  counterclaim  setting  up 
his  demand  and  showing  that  the  prop- 
erty is  less  in  value  than  the  amount 
of  incumbrance,  may  have  a  receiver. 

A  receiver  appointed  at  the  instance 
of  a  mortgagee  is  not  entitled  to  the 
rents  and  profits  in  the  possession  of 
the  mortgagor,  accruing  from  the 
mortgaged  property  prior  to  his  ap- 
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(b)  The  establishment  of  one  of  these  elements  and  the  failure 
to  establish  the  other,  is  fatal  to  the  appointment' 


pointment.  Alabama  Nat,  Bank  ▼. 
Mary  Lee  Coal  db  B,  Co,  (Ala.)  19  So. 
404. 

In  determining  whether  a  receiTer 
of  mortgaged  property  shall  be  ap- 
pointed pending  a  foreclosure  suit, 
because  of  the  inadequacy  of  the  prop- 
erty to  pay  the  debt,  the  proper  esti- 
mate is  that  placed  on  the  property  at 
the  time  of  hearing  instead  of  at  some 
other  time.  Jackson  y.  Hooper  (A.la.) 
18  So.  254. 

1  In  Sea  Ine.  Co,  y.  StMine,  8  Paige, 
565,  the  court  say:  "To  authorize  the 
court  to  interfere  and  appoint  a  re- 
ceiver where  there  is  a  mortgagor  or 
other  party  to  the  suit  who  is  person- 
ally liable  for  the  debt  secured  by  the 
mortgage  in  case  the  amount  raised 
upon  sale  shall  be  found  insufficient 
to  pay  the  debt  and  costs,  the  party 
applying  for  such  receiver  must  not 
only  satisfy  the  court  that  there  is  a 
probability  that  the  mortgaged  prem- 
ises will  not  sell  for  enough  to  satisfy 
the  decree,  but  also  that  the  party  who 
is  thus  individually  liable  is  himself 
irresponsible  for  the  probable  amount 
of  such  anticipated  deficiency  after 
paying  all  his  other  just  debts." 

In  Morris  v.  Branehaudf  52  Wis. 
187,  where  there  was  nothing  in  the 
record  indicating  that  the  mortgagor 
was  irresponsible,  it  was  held  that  this 
was  an  insurmountable  objection  to 
the  appointment  of  a  receiver. 

In  Warner  v.  Oouverneur,  1  Barb. 
86,  there  was  no  doubt  from  the  evi- 
dence of  the  mortgagor's  insolvency, 
but  there  was  a  good  deal  of  doubt  as 
to  the  inadequacy  of  the  security  of 
the  mortgaged  premises  and  it  was 
held  that  a  receiver  should  not  be  ap- 
pointed. 

In  Myers  v.  EsteU,  48  Miss.  872-408. 


it  is  said  that  a  better  rule  ia  to  grant 
or  refuse  a  receiver  as  it  may  or  may 
not  be  an  essential  means  to  pay  the 
debt;  that  there  can  be  no  necessity 
for  this  auxiliary  remedy  if  the  mort- 
gagor is  solvent  and  able  to  pay  any 
deficiency.  In  such  case  the  creditor 
ought  to  be  left  to  his  legal  remedy  to 
get  at  the  rents. 

In  Brown  v.  Chase,  Walk.  Ch. 
(Mich.)  48,  the  court  say:  '*The  court 
must  be  satisfied,  before  making  the 
appointment,  that  the  mortgaged 
premises  are  insufficient  to  pay  the 
mortgage  debt  and  that  the  mortgagor 
or  other  party  to  the  suit  who  is  per- 
sonally liable  for  this  payment  is  in- 
solvent or  out  of  the  jurisdiction  of  the 
court  so  that  an  execution  against 
him  for  the  balance  that  should  remain 
due  after  a  sale  of  the  mortgaged 
premises  would  be  unavailable. 

In  Cone  v.  Combs,  18  Fed.  Rep. 
576,  the  court  say:  *'It  must  clearly 
appear  that  the  mortgagor  is  hope- 
lessly insolvent  and  the  property  in- 
adequate security  for  the  debt  to  war- 
rant the  appointment  of  a  receiver. 
If  the  property  mortgaged  is  of  much 
less  value  than  the  debt  and  accrued 
costs  and  the  mortgagor  who  is  per- 
sonally liable  is  insolvent  the  mort- 
gagee is  usually  entitled  to  a  receiver, 
and  this  court  heretofore  granted  this 
relief  when  these  elements  have  been 
clearly  found  to  exist.  In  this  case 
the  proof  is  beyond  doubt  that  the 
personal  liability  of  the  mortgagor  is 
gone,  and  should  a  deficiency  exist 
after  sale  of  the  mortgaged  premises  it 
could  not  be  collected.  The  mort- 
gagor has  been  discharged  as  a  bank- 
rupt and  is  not  personally  liable  for 
this  debt.  But  it  is  not  satisfactorily 
proved  that  the  mortgaged  property 
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(c)  In  the  absence  of  deterioration  in  the  value  of  the  mort- 
gage premises  and  property  from  fire  or  other  extraordinary 
causes,  the  presumption  is  that  the  vahie  thereof  is  adequate 
security  for  the  payment  of  the  debt,  interest  and  costs.' 

(d)  The  above  rule  as  to  the  inadequacy  of  the  security  as  a 


is  inadequate  security.  The  burden 
is  upon  the  mortgagee  to  establish  this 
fact  as  the  presumption  is,  the  prop- 
erty when  mortgaged  was  ample  se- 
curity and  this  presumption  continues 
until  the  contrary  is  proved." 

'  See  Cone  v.  Combs,  tupra. 

Mortgagors  who  have  stipulated  in 
the  mortgage  for  the  appointment  of 
a  receiver,  upon  default  in  payment, 
to  collect  the  rents  and  profits,  cannot 
complain  of  such  appointment  after  a 
default,  especially  where  the  mort- 
gage security  is  Insufficient.  Clark  v. 
John  A.  Logan  Mut.  L,  db  Bldg.  Auo, 
58  Ul.  App.  811. 

A  receiver  of  a  newspaper  will  not 
be  appointed  in  an  action  to  foreclose 
a  mortgage  thereon,  notwithstanding 
the  defendant's  insolvency,  where  de- 
fendant alleges  that  he  is  not  indebted 
to  plaintiff,  the  property  is  steadily 
increasing  in  value,  and  the  appoint- 
ment of  a  receiver  would  absolutely 
destroy  Its  value  and  render  the  prop- 
erty worthless  as  a  newspaper.  White- 
head V.  HaU  (N.  0.)  24  S.  E.  360. 

A  receiver  will  not  be  appointed  to 
take  possession  of  property  on  behalf 
of  subsequent  lienholders,  where  it  is 
in  the  possession  of  one  to  whom  it 
has  been  transferred  as  owner  by  the 
letter  of  the  transfer  to  extinguish  a 
prior  vendor's  lien,  and  whose  worst 
position  is  that  of  a  mortgagee  in  pos- 
session. United  States  v.  MaxicK  44 
Fed.  Rep.  10. 

Pendiog  a  proceeding  to  foreclose  a 
mortgage  a  receiver  will  not  be  ap- 
pointed to  take  charge  of  the  mort- 
gaged premises,  where  it   does  not 


clearly  appear  that  the  whole  mort- 
gaged premises  are  insufficient  in 
value  to  pay  the  debt,  so  that  the 
court  should  take  control  of  the  estate 
to  protect  the  rights  of  a  party  having 
a  clear,  strong  claim  against  it.  Oal- 
lanan  v.  Shaw,  19  Iowa,  183. 

A  provision  in  a  mortgage,  that  the 
mortgagee  may  take  possession  of  the 
premises  and  rent  them,  accounting 
for  net  profits  only,  without  depriving 
him  of  the  right  to  foreclose,  does  not 
contemplate  the  appointment  of  a  re- 
ceiver after  foreclosure  to  collect  the 
rents  and  profits  during  the  time  al- 
lowed for  redemption.  Su>an  v. 
Mitchell,  82  Iowa,  807. 

While  it  is  proper  to  appoint  a  re- 
ceiver to  continue  a  business  already 
established,  but  it  is  not  proper  to  ap- 
point a  receiver  to  begin  a  business  if 
neither  of  the  parties  have  taken  steps 
thereto.  Merrell  v.  PemberUm,  62  Ga. 
2U. 

A  receiver  should  not  be  appointed 
of  property  on  which  a  lien  of  a  mort- 
gage exists  if  the  property  is  not  ample 
to  pay  the  receiver  his  compensation 
over  the  mortgage.  This  when  mort- 
gagee does  not  apply.  Lammon  v. 
QiUe,  8  Wash.  Ter.  117. 

Upon  the  application  of  the  mort- 
gagees after  condition  broken  pending 
bill  to  foreclose,  unless  the  property, 
if  permitted  to  remain  in  control  of 
mortgagor,  is  likely  to  be  wasted  or 
diverted  so  as  to  impair  the  mort- 
gagee's claim,  a  receiver  will  not  be 
appointed.  Cheever  y.  Rutland  A  K 
R.  Co.  89  Vt.  658. 
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gronnd  for  the  appointment  of  a  receiver,  in  the  absence  of  proof 
of  further  equitable  grounds,  has  not  been  adopted  in  some  states, 
as  in  [New  Jersey,  on  the  ground  that  the  mortgagee  has  an  ade- 
quate legal  remedy,*  while  in  other  states,  as  in  California  and 
South  Carolina,  the  general  doctrine  has  not  been  enforced, 
upon  the  ground  that  the  mortgagor  remains  the  owner  of  the 
legal  estate,  even  after  condition  broken,  until  his  estate  is 
divested  by  a  foreclosure,  sale  and  deed  thereunder,  and  is  conse- 
quently, during  such  period,  ^titled  to  the  rents  and  profits.  In 
Iowa  and  Michigan  the  mortgagor  is  entitled  to  the  use  and  occu- 
pation of  the  mortgaged  premises  until  the  expiration  of  the  statu- 
tory period  of  redemption.* 


>In  Ohetwood  v.  Coffin,  80  N.  J.  Eq. 
450,  where  it  was  admitted  that  there 
was  no  personal  security  for  the  pay- 
ment of  the  mortgage  debt;  that  the 
premises  were  insufficient  security; 
that  the  property  was  rented  and  the 
rents  not  applied  In  payment  of  taxes, 
or  the  interest,  a  receiver  was  ap- 
pointed. And  see  also  Brasted  v. 
Sutton,  80  N.  J.  Eq.  462,  where  waste 
had  also  been  committed  and  was 
threatened.  OorUeyeu  ▼.  Hathatoay, 
11  N.  J.  Eq.  89;  but  in  Frulne  v.  Bat&' 
man,  24  N.  J.  Eq.  28,  it  was  held  that 
mere  inadequacy  of  security  and  in- 
solvency were  not  a  foundation  for  a 
receiver  on  the  authority  of  OorUeyeu 
V.  Hathaway,  supra;  and  Best  v. 
Bckermier,  6  N.  J.  Eq.  164.  A  con- 
trary rule  exists  In  New  York.  Warner 
▼.  Qouverneur,  1  Barb.  88;  Bank  of 
Ogdeneburg  v.  Arnold,  6  Paige,  89; 
ShotweU  V.  8mUh,  8  Edw.  Ch.  688; 
8ea  Ins.  Go.  v.  Stebbins,  8  Paige,  566. 
See  also  Oliver  v.  Decatur,  4  Cranch 
C.  C.  458;  Union  Trust  Oo,  v.  St.  Louis, 
I.  M.  <fc5.  K  Oo.  4  Dill.  114;  WiUiamr 
son  V.  New  Albany,  ete.  B.  Oo.  1  Biss. 
198. 

A  receiver  of  rents  and  profits  will 
not  be  appointed  at  the  instance  of  a 
mortgagee  of  the  land,  no  express  lien 
having  been  given  upon  the  rents  and 


profits,  although  the  mortgaged  estate 
be  inadequate  to  secure  the  loan  and 
the  mortgagor  insolvent.  Phcsnix 
Mut.  L.  Ins.  Oo.  V.  Orant,  8  MacArth. 
220. 

» In  West  V.  Oonant,  100  Cal.  231,  it 
is  held  that  a  purchaser  at  a  foreclos- 
ure sale  is  entitled  to  the  rents  and 
profits,  or  the  value  of  the  use  and 
occupation,  from  the  time  of  sale 
until  redemption,  still  the  debtor  is 
entitled  to  remain  in  possession  until 
the  expiration  of  the  redemption 
period,  and  is  entitled  to  the  crops. 
White  V.  Griggs,  64  Iowa,  660. 

In  Guy  V.  Ide,  6  Gal.  99,  it  Is  said: 
"Our  statute  forbids  a  mortgagee 
from  recovering  the  mortgaged  estate 
and  confines  his  remedy  to  foreclos- 
ure. .  .  .  The  mortgage  is  con- 
sidered as  only  a  security  for  the  debt; 
the  estate  remains  that  of  the  mort- 
gagor in  the  character  of  owner,  and 
must  continue  to  remain  so,  with  all 
the  incidents  of  ownership  until,  by  a 
foreclosure  and  sale,  a  new  owner  is 
substituted."  McMiOan  v.  Biehards, 
9  Gal.  410. 

In  Hardin  v.  Hardin,  84  8.  0.  77, 
it  is  held  that  as  the  mortgagor  re- 
mains the  owner  of  the  mortgaged 
land,  the  rents  belong  to  him  until  a 
foreclosure,  and  the  mortgagee  has 
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no  Hen  on  the  rents  and  profits,  unless 
It  Is  so  stipulated  in  the  mortgage. 
BMder  v.  Dargan,  16  S.  C.  185;  Sdg- 
num$  V.  Pate,  82  S.  C.  184. 

A  receiver  of  the  rents  of  mort- 
gaged premises,  appointed  in  an  ac- 
tion to  foreclose  the  mortgage  on  the 
ground  of  the  insufiGlciency  of  the  se- 
curity, is  entitled  to  the  rents  accru- 
ing during  the  pendency  of  the  action 
and  before  his  appointment,  as  against 
a  receiTer  in  supplemental  proceedings 
maintained  against  the  mortgagor. 
Dtmlan  it  M,  Mfg,  Oa,  v.  CanneOa,  89 
Hun,  21. 

A  mortgagee  is  not  entitled,  before 
foreclosure,  to  the  appointment  of  a 
receiver  to  preserve  the  rents  and 
profits,  unless  the  lands  are  of  insuf- 
ficient value  to  secure  the  mortgage 
debt.  Lindsay  v.  American  Mortg, 
Co.  97  Ala.  411;  Bhndheim  v.  Moore, 
11  Md.  865;  Morita  v.ifa20r,87Ala.881. 

A  receiver  will  not  be  appointed  in 
Michigan  in  a  suit  by  persons  suc- 
ceediDg  to  the  right  of  a  mortgagee 
of  a  reversioner's  interest  in  land, 
against  the  life  tenant,  to  establish  a 
lien  for  taxes  paid  by  complainant  on 
the  premises,  and  to  compel  the  pay- 
ment of  other  taxes  assessed  thereon, 
the  appointment  of  a  receiver  not  be- 
ing the  proper  remedy,  under  the 
Michigan  method  of  enforcing  the 
collection  of  unpaid  taxes  upon  lands 
and  of  foreclosing  liens.  Jenks  v. 
fforton,  96  Mich.  18.  Otherwise  in 
New  York.  See  Caima  v.  Ohabert,  8 
Edw.  Ch.  812;  Bidenberg  v.  Ely,  90  N. 
Y.  257. 

The  right  of  a  mortgagor  to  the 
rents  and  profits  pendente  ^  is  a  sub- 
stantial one,  under  the  laws  of  Mich- 
igan (How.  St.  §  7847),  which  must 
be  recognized  in  the  courts  of  the 
United  States  in  administering  the 
rights  of  the  parties  to  a  mortgage; 
and  they  cannot,  therefore,  appoint  a 


receiver  to  take  the  rents  and  profits 
to  apply  on  the  mortgage  prior  to  the 
completion  of  foreclosure  by  sale  and 
confirmation,  although  the  security  is 
inadequate.  Union  Mut.  L,  Ins.  Co. 
T.  Union  Mills  Piaster  Co.  87  Fed.  Rep. 
286,  8  L.  R.  A.  90. 

In  8u>an  v.  MitchsU,  82  Iowa,  807, 
it  was  held  where  the  mortgage  cov- 
ered the  '*  rents,  issues,  products  and 
profits  thereof,"  and  gave  the  mort- 
gagee the  right,  upon  default,  to  take 
possession  and  rent  or  cultivate  the 
same,  this  of  itself  was  not  ground 
for  a  receiver  during  the  redemption 
period.  White  v.  Ghiggs,  54  Iowa, 
650;  Paine  v.  McElroy,  78  Iowa,  81; 
HaeeUins  v.  Granger,  44  Mich.  508: 
Beeeher  v.  MarqueUe  db  P.  EoUing  Mill 
Co.  40  Mich.  807;  Wagar  v.  Stone, 
86  Mich.  864;  Ifeteton  v.  McKay,  80 
Mich,  880;  Humphrey  v.  Hurd,  29 
Mich.  44;  Eogsett  v.  EUis,  17  Mich. 
868;  Newton  v.  Sly,  15  Mich.  891;  Van 
Husan  v.  Kanouse,  18  Mich.  808;  La- 
due  V.  DelToa  A  M.  R.  Co.  18  Mich. 
880;  Crippen  v.  Morrison,  18  Mich. 
28;  Caruthers  v.  Humphrey,  12  Mich. 
270;  Baker  v.  Pierson,  5  Mich.  456. 
See  contra,  HoUehbeek  v.  DonneU,  94 
N.  Y.  842;  Paseo  v.  Gamble,  15  Fla. 
562  (see  this  case  as  to  right  of  posses- 
sion of  mortgagor);  JennerFast  v. 
Jfeedham,  L.  R.  81  Ch.  Div.  500. 

A  receiver  cannot  be  appointed  of 
mortgaged  property  to  take  the  rents, 
issues,  profits  and  crops,  and  apply 
them  in  payment  of  the  mortgage,  al- 
though the  mortgage  expressly  pro- 
vides therefor,  under  the  Oregon  stat- 
ute providing  that  a  mortgage  shall 
not  be  deemed  a  conveyance  so  as  to 
enable  the  mortgagee  to  recover  pos- 
session without  foreclosure  and  sale, 
and  by  which  he  is  not  entitled  to 
rents  and  profits  before  actual  posses- 
sion. TJiomson  v.  Shirley,  69  Fed* 
Rep.  484. 


294 


RECEIYER8H1P8. 


(e)  The  inadeqn«icy  of  security  contemplated  by  the  rule  above 
has  reference  solely  to  the  plaintiffs  indebtedness,  and  does  not 
include  otlier  lien  indebtedness  against  the  property.* 

(f)  The  proof  must  be  clear  and  satisfactory,  in  order  to  war- 
rant the  court  in  granting  the  relief,  under  the  rule  under  discus- 
sion ;'  but  this  rule  is  relaxed  if,  in  addition  to  the  inadequacy 
of  security,  other  equitable  grounds  for  relief  are  shown,  such  as 
the  nonpayment  of  taxes,  insurance  premiums,  waste,  and  the 

like." 

(g)  Under  the  present  English  practice,  rents  collected  between 
the  date  of  the  certificate  under  foreclosure  judgment  and  tlie 
day  fixed  for  redemption  by  the  mortgagee  or  receiver,  go  in  re- 
duction of  the  amount  due  on  the  mortgage,  but  if  collected  after 
redemption  date  they  belong  to  the  mortgagee.* 

§  175.    Same  subject  continued. 

A  few  observations  relative  to  the  causes  which  have  brought 
about  the  disagreement  noted  above  may  be  profitably  stated  in 
this  connection.  In  some  states  the  mortgagor  is  regarded  as  re- 
taining the  legal  title  to  the  mortgaged  premises,  and  the  mortgagee 
as  being  vested  only  with  an  equitable  title  held  as  security  for 
the  indebtedness.  In  other  states  the  mortgagee  is  regarded  as 
holding  the  legal  title  subject  to  the  defeasance  in  the  mortgage, 
and  of  course  in  such  case  one  condition  broken  has  a  right  to  re- 
cover possession  in  a  common  law  action.  Some  courts  have  con- 
strued the  mortgage  as  transferring  the  rents  and  profits  of  the 


>  Warner  v.  Oauvermur,  1  Barb.  36. 

•  ajne  y.  Combs,  18  Fed.  Rep.  576; 
Burlingnine  v.  Parce,  12  Hun,  144; 
Shotirell  v.  Smith,  3  Edw.  Ch.  688. 

•  Cordeyeu  v.  Ilathaitay,  11  N.  J. 
Eq.  39;  Oldham  v.  First  Nat.  Bank, 
84  N.  C.  304;  Stockman  v.  Wulh\  80 
N.  J.  Eq.  449;  Cheiwood  v.  a>JJin,  80 
N.  J.  Eq.  450. 

Where  a  mortga^r  has  sold  the 
mortgaged  premiacs,  he  is  not  in  a 
poaition  to  oppoae  the  appointment  of 
a  receiver.  Watt  Street  F.  Ins.  Ch. 
v.  Loud,  20  How.  Pr.  95. 

If  the  mortgagor  ia  insolvent  and 


the  mortgage  premisea  are  cultivated 
in  a  wasteful  manner,  a  receiver  may 
be  appointed.  JDuniap  v.  Hedges,  85 
W.Va.  287. 

^Jenner-Ffist  ▼.  Keedham,  L.  R  81 
Ch.  Div.  500,  Affirmed  in  L.  R  82 
Gh.  Div.  582.  But  see  Hoarey.  Ste- 
phens, L.  R  82  Ch.  Div.  194. 

A  receiver  has  no  right  to  purchase 
the  mortgaged  premisea  during  the 
period  allowed  for  redemption,  and  if 
he  does  so  will  not  be  entitled  to  the 
rents  and  profits.  Merrick  t.  Miller, 
128  Ind.  804. 
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mortgaged  premises  as  part  and  parcel  of  the  estate  granted,  while 
others  have  looked  upon  such  rents  and  profits  as  separate  and 
distinct  from  the  estate  conveyed,  and  inseparable  from  the  use 
and  occupation,  and  viewed  in  this  latter  aspect  some  courts  have 
maintained  that  the  right  of  the  mortgagor  to  the  rents  and 
profits  terminated  with  sale  of  the  premises  under  the  foreclosure 
decree  and  others  that  tlie  rights  of  the  mortgagor  thereto  ceased 
only  at  the  end  of  the  statutory  period  of  redemption.  It  is 
probable  that  the  irreconcilable  differences  noted  are  due  to  the 
methods  of  construction  adopted  by  different  courts,  some  of  them 
construing  the  mortgage  deed  strictly  in  accordance  with  its 
terms,  while  others  from  a  broader  standpoint  have  given  it  a 
more  liberal  construction  in  accordance  with  the  actual  intention 
of  tJie  parties.  One  is  the  legal  and  the  other  the  equitable  con- 
struction, one  is  the  express  legal  intent  and  the  other  the  unex- 
pressed equitable  intent. 

§  176.    Oyer  what  appointed. 

The  receivership  in  mortgage  foreclosures  is  limited  to  the 
property  embraced  in  the  mortgage,*  or  such  portion  tliereof  as 
may  be  necessary  for  the  payment  of  the  mortgage  indebtedness.' 
It  may  be  either  real  property,  personal  property  or  a  leasehold 
interest,*  and  where  the  parties  in  interest  are  within  the  juris- 
diction the  property  may  be  beyond  the  jurisdiction  of  the  court.* 
If  the  mortgage  includes  the  rents,  issues  and  profits  and  the  re- 
ceiver takes  possession  he  is  entitled  to  the  growing  crops,  in  case 
of  a  deficiency.*     So  also  in  case  of  a  mortgage  of  chattels,  if  they 


» W<ynMer  v.  Merchants'  Nat.  Bank, 
49  Ark.  117;  Staples  v.  May,  87  Cal. 
178.  If  the  mortgage  embraces  a  hotel, 
the  receiver  may  run  the  hotel  in  order 
to  prevent  an  impairment  of  the  se- 
curity. LoweU  V.  Doe,  AA  Minn.  144. 
Not  so  however  if  the  good  will  is  not 
included  in  the  mortgage.  Whitley  v. 
{jhaUis  [1892]  1  Oh.  64;  8t,  Louis  Car 
Co.  V.  StiUuoater  Street  K  Co.  58  Minn. 
129;  LotoeU  v.  Doe,  44  Minn.  144. 

•  Trienlian  v.  Cantffe,  4  Ir.  Ch.  N.  8. 
899.  A  receiver  may  be  appointed 
over  the  whole  of  property  at  the  in- 
stance of  a  mortgagee  of  an  undivided 


share.       Sumsion    v.     Cree^weU,    81 
Week.   Rep.  899;    Wortnser   v.  Mer- 
chants'  Nat,  Bank,  49  Ark.  117. 
^BarreU  v.  Mitchell,  6  Ir.  Eq.  501. 

*  Davis  V.  Barrett,  18  L.  J.  Ch.N.  8. 
^04;  Langfordy.  Langford,  5L.  J.  Ch. 
N.  S.  60;  S/iaw  v.  Shore,  5  L.  J.  Ch. 
N.  8.  79. 

•  Montgomery  Y.  Merrill,  66  Cal.  433; 
and  see  Simpson  v.  Bobert,  85  Ga.  180. 
In  Indiana  where,  by  statute,  the 
mortgagor  is  entitled  to  possession,  la 
the  absence  of  a  stipulation  to  the  con- 
trary, this  gives  him  the  right  to  the 
crops  and  they  may  be  levied  on  and 
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are  being  levied  on  in  the  hands  of  the  mortgagor  by  atta 
ments/  but  a  mortgagee  in  possession  will  not  be  disturbed  b 
receiver,  while  a  balance  remains  due  him ;'  or  in  case  of  a  m< 
gage  of  a  leasehold  interest,  where  the  mortgagor  fails  to  pay 
rent  and  an  eviction  is  threatened,*  or  where  the  mortgagor  is 
solvent  and  has  transformed  his  equity  in  the  premises,^  and 
security  is  inadequate,*  or  in  case  of  equitable  mortgages  as  in 
ca8^  of  the  deposit  of  title  deeds.*     A  receiver  appointed  ii 
mortgage  foreclosure  proceeding  where  the  mortgagor,  or  otl 
person  liable  for  the  mortgage  debt,  is  insolvent  is  entitled  to 
rents  and  profits  of  the  mortgaged  premises,  not  yet  paid  and 
accrue/     By  the  appointment  the  mortgage  becomes  entitled 
an  equitable  lien  on  the  rents  and  profits. 


sold  by  a  Judgment  creditor.  This 
decision  is  baaed  upon  the  doctrine 
that  the  mortgagee  only  has  a  lien 
upon  the  property,  and  that  the  rischte 
of  the  receiver  are  not  retrospective. 
Favorite  v.  Deardorff,  tt4  Ind.  555. 
Cf.  LiUy  V.  Dunn,  96  Ind.  220;  Brfftcm 
V.  McOreary,  103  Ind.  4;  MerriU  v. 
Oibton,  129  Ind.  165,  15  L.  R.  A.  277. 

^Grow  V.  Bed  River  Oounty  Batik,  52 
Tez.  862;  Maith  ▼.  Bird,  59  Iowa, 
807. 

*Qutnn  V.  Brittain,  8  Edw.  Ch.  814; 
Patten  v.  Aeeesecpry  Transit  Go.  4  Abb. 
Pr.  235,  18  How.  Pr.  502;  Bayaud  v. 
FelUnoSf  28  Barb.  451;  Washingtan  Iran 
Works  Co.  V.  Jensen,  8  Wash.  584. 

The  Judge  in  vacation  has  no  power, 
in  a  suit  to  foreclose  a  chattel  mort- 
gage, to  appoint  a  receiver  and  order 
a  sale  of  the  property  in  advance  of 
the  regular  foreclosure  sale,  on  the 
ground  that  the  conditions  of  the 
mortgage  have  not  been  performed, 
and  that  there  is  danger  of  the  prop- 
erty being  materially  injured  and  de- 
preciated in  value.  Wilson  v.  Ault- 
man  A  T.  Oo,  91  Ey.  299.  (See  Civ. 
Code  Ky.  §  299).  Cf.  Furlong  y. 
Edwa/rds,  8  Md.  99. 

^Barrett  v.  MiteheU,  6  Ir.  £q.  601. 


*Ast&r  V.  Turner,  2  Barb.  44* 
How.  Pr.  225;  Reid  v.  Middleto 
Turn  &  R.  455;  Smith  v.  Eelle^ 
Hun,  887. 

^JSmith  V.  KeUey,  81  Hun,  887;  2 
▼.  Turner,  2  Barb.  444;  Reynola 
Quick,  128  Ind.  816. 

•Eolmes  v.  Bell,  2  Beav.  298;  A 
deen  v.  Ohitty,  8  Younge  &  C.  « 
Shakel  V.  Duke  of  Marlboroug) 
Madd.  468. 

In  England  all  Junior  mortgages 
treated  as  equitable  mortgages. 

An  equitable  mortgagee  is  entit 
tea  receiver  when  the  mortgagor  is 
possession,  whether  the  security 
scanty  or  not.  A  mortgagee  on  • 
fault  is  entitled  to  possession  withe 
any  reference  to  the  value  of  the  pn 
erty.  Aikins  v.  Blain,  18  Grant.  C 
(Ont.)  646. 

^Astor  V.  Turner,  11    Paige,  42 
EoweU  V.  Ripley,  10  Paige,  43;  Laf$ 
V.  Mavjer,  8  Sandf.  Ch.  69;  Oakfo 
V.  Robinson,  48  111.  App.  270;  CoruA 
V.  Orover,  81  N.  J.  Eq.  589;  Rider 
Bagley,  84  N.  T.  461;  Hayes  v.  Dickin- 
son, 9  Hun.  277;  Post  v.  Dorr,  4  Edw. 
Ch.  412;  Johnston  v.  Riddle,  70  Ala. 
219;  SUrm  v.  Ermantrout,  89  Ind.  214. 
But  see  Best  v.  Bchirmier,  6  N.  J.  £q. 
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§  177.  When  appointed. 

(a)  Befobb  decbeb. 

As  a  general  rule  application  is  made  for  the  appointment  of  a 
receiver  before  the  entry  of  a  decree  of  foreclosure,  and  usually 
in  an  interlocutory  proceeding  after  notice,  pending  the  action, 
the  application  being  based  upon  the  allegations  of  the  bill  or 
petition,  alone,  or  upon  such  allegations  supported  by  affidavits 
in  addition,  6t  sometimes  evidence  taken  before  a  master  on  a 
reference  had  for  that  purpose. 

(b)  Aftbb  decbeb. 

The  appointment,  however,  is  sometimes  made  after  decree  of 
foreclosure,  and  after  a  sale  thereunder,  (1)  where  the  equitable 
right  of  the  mortgagee  to  appropriate  tlie  rents  and  profits  pend- 
ing the  statutory  period  allowed  for  redemption  is  recognized, 
and  where  the  right  of  the  mortgagor  to  such  rents  during  such 
period  is  not  given  to  him  by  statute ;  (2)  where  the  property  is 
permitted  to  be  sold  for  taxes  ;*  or  (3)  where  the  mortgagor  is 


154;  ChrtUyeu  ▼.  Eitthaway,  11  N.  J. 
Eq.  89;  FrUbie  y.  Bateman,  24  N.  J. 
Eq.  28. 

The  mere  default  in  the  payment  of 
the  debt  is  not  ground  for  the  ap- 
pointment of  a  receiver,  but  this  is  not 
true  where  there  is  a  stipulation  in  the 
mortgage  that  the  mortgagee  shall 
have  the  rents.  AUen  y.  DoUm  d  W. 
R  Oq.  9  Wood,  816;  Whitehead  v. 
WooUn,  48  Miss.  528;  American  Bridge 
Co.  ▼.  Eeidlebach,  94  U.  S.  798,  24  L. 
ed.l44. 

Until  i)08sessfon  is  taken  of  mort- 
gaged property  by  the  receiver  the 
mortgagor  is  entitled  to  the  profits. 
Frayeer  v.  Bichmand  db  A,  B.  Co.  81 
Ya.  888;  WtUtanuon  v.  Washington 
City,  V.  M.  A  Q.  8.  B.  Co.  88  Gratt. 
624;  QUman  v.  lUinoie  db  M.  TeLeg. 
Co.  91  U.  8.  608,  28  L.  ed.  405;  Amer- 
iean  Bridge  Co.  v.  Heidelbaeh,  94  U.  S. 
798,  24  L.  ed.  144;  Edwards  v.  Ed- 
wards, L.  R.  2  Ch.  Div.  291. 

Since,  on  the  dissolution  of  a  cor- 


poration, a  copartnership  of  which  the 
corporation  was  a  member  is  dissolved 
and  the  property  vests  in  the  surviving 
partner,  the  appointment  of  a  re- 
ceiver of  the  corporation  does  not  vest 
him  with  any  of  the  copartnership 
property,  or  give  him  any  right  to  in- 
terfere with  the  management  of  the 
copartnership.  Cray  v.  Cxnard  Bros. 
Co.  81  N.  Y.  B.  R  968. 

In  an  action  to  foreclose  a  mortgage 
which  affects  only  the  right  of  the 
lessee  it  is  not  competent  for  the  court 
to  appoint  a  receiver  who  shall  rep- 
resent not  only  his  rights  but  those  of 
the  lessor.  Woodward  v.  WinehiU 
(Wash.)  44  Pac.  860. 

^JSc?ireiber  v.  Carey,  48  Wis.  208; 
Finch  V.  Houghton,  19  Wis.  150; 
Brinkman  v.  Bitzinger,  82  Ind.  858; 
Bank  of  Utica  v.  Finch,  8  Barb.  Ch. 
298;  Syracuse  City  Bank  v.  TcULman, 
81  Barb.  201;  Smith  v.  Tiffany,  18 
Hun,  671;  Astor  v.  Turner,  11  Paige, 
486;  Hackett  v.  Snow,  10  Ir.  Eq.  Rep. 
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guilty  of  fraud  or  bad  faith ;'  or  (4)  in  case  of  adverse  posses- 
sion ;'  or  (5)  where  it  is  necessary  to  preserve  the  property ;'  or 
(6)  there  is  danger  of  loss ;'  or  (7)  where  the  application  could 
not  have  been  made  on  the  hearing/ 


220;  Cooke  v.  QiJDyn,  8  Ark.  690; 
Thomas  v.  Davies,  11  Beav.  29;  Bow- 
man Y.  BaU,  14  Sim.  392;  WriglU  v. 
Vernon,  8  Drew,  112. 

It  is  fiufiScient  ground  for  the  ap- 
pointment of  a  receiver  pendente  lite 
in  an  action  to  foreclose  a  mortgage, 
that  the  security  is  inadequate  and 
the  mortgagor  is  insolvent  and  has 
failed  to  apply  the  rents  of  the  mort- 
gaged premises  to  the  payment  of  de- 
linquent taxes  and  past-due  interest 
on  a  prior  mortgage.  Farmers^  Nat, 
Bank  v.  Backus  (Minn.)  66  N.  W.  6. 

Appointment  of  a  receiver  of  mort- 
gaged property  pending  a  foreclosure 
suit  is  authorized,  where  the  value  of 
the  property  is  inadequate,  the  mor^ 
gagors  are  insolvent,  and  refuse  to 
aeliver  possession,  and  are  collecting 
the  rents,  applying  tliem  to  their  own 
use,  and  have  failed  to  pay  the  taxes 
or  keep  the  property  insured  as  they 
agreed  in  the  mortgage.  Jackson  v. 
Hooper  (Ala.)  18  So.  254 

*  Haas  V.  Ohieago  Bldg,  8oc.  89  111. 
498. 

*  I%omas  V.  Bavtes,  11  Beav.  20. 

*  Grant  v.  Phanix  Mut.  L.  Ins,  Co, 
121  U.  8.  118,  80  L.  ed.  909. 

*Haas  V.  Chicago  Bldg.  8oc.  89  III 
498;  Brinkman  v.  Bitzinger,  82  Ind. 
368;  ConneUy  v.  Dickson,  76  Ind.  440; 
Bidwetl  V.  Paul,  5  Baxt.  693;  Schrei- 
her  V.  Carey,  48  Wis.  208;  Smith  v. 
Tiffany,  13  Hun,  671. 

See  Grant  v.  Pfioenix  Mut.  L.  Ins. 
Co.  121  U.  S.  118,  30  L.  ed.  909. 

*  Bainbridge  v.  Blair ^  4  L.  J.  Ch.  N. 
8.  207. 

An  appeal  from  the  final  decree 
does  not  deprive  the  lower  court  of  its 


power  to  adjudicate  in  relation  to  re- 
pairs for  the  preservation  of  the  prop- 
erty. Grant  v.  Ph<Bmx  Mut.  L.  Ins, 
Co.  121  U.  S.  118,  80  L.  ed.  909. 

Under  the  Act  of  1879  in  Indiana  a 
receiver  could  not  be  appointed  to 
take  possession  and  collect  the  rents 
of  property  sold  on  foreclosure,  while 
the  property  was  in  the  possession  of 
and  occupied  by  the  mortgagor,  du- 
ring the  year  allowed  for  redemption. 
8heeks  v.  Klote,  84  Ind.  471.  But  oth- 
erwise where  the  mortgaged  property 
is  in  the  hands  of  an  assignee  of  the 
mortgagor.  Davis  v.  Newcomb,  72 
Ind.  413.  Or  in  the  possession  of  a 
tenant.  Connelly  w.  Dickson,  76  Ind. 
440;  Bidgeway  v.  First  Nat.  Bank,  78 
Ind.  119. 

See  also  Buchanan  v.  Berkshire  L. 
Ins.  Co.  96  Ind.  510,  681;  Travelers 
Ins.  Co.  V.  Brouse,  83  Ind.  62;  Merritt 
V.  Gibson,  129  Ind.  165.  161,  16  L.  R 
A.  277. 

The  appointment  of  a  receiver  under 
stipulation  of  the  parties  in  a  foreclos- 
ure action,  after  judgment,  is  not 
prevented  by  Iowa  Code,  §  2908,  pro- 
viding only  for  the  appointment  of 
receivers,  under  certain  conditions,  in 
foreclosure  actions  during  the  pend- 
ency thereof.  HubbeU  v.  Awnue 
Inwst.  Co.  (Iowa)  66  N.  W.  86. 

A  receiver  of  the  rents  and  profits 
of  mortgaged  premises  may  be  ap- 
pointed pending  an  appeal  from  an 
order  confirming  a  sale  on  foreclosure 
where  the  mortgaged  property  is  prob- 
ably insufficient  to  pay  the  mortgage 
debt.  Philadelphia  Mortg.  A  T.  Co. 
V.  Qoos  (Neb.)  66  N.  W.  848. 
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§  178.    General  rules  applicable. 

The  rules  applicable  to  the  appointment  of  receivers  in  gen- 
eral are  applicable  in  all  respects  to  the  appointment  of  receivers 
in  mortgage  foreclosures,  so  far  as  relates  to  the  proper  person 
to  be  selected.*  In  foreclosure  proceedings  the  receiver  is  the 
representative  not  only  of  the  mortgagee  but  of  all  parties  in 
interest,  and  if  for  any  reason  a  mortgagee  is  appointed,  his 
duties  as  receiver  are  paramount  to  any  other  personal  interests 
he  may  have.  His  claims  as  an  individual  must  not  be  permitted 
to  interfere  with  his  duties  as  receiver,  or  with  the  purposes  or 
interests  for  which  he  was  appointed.'  It  has  been  held  that  a 
mortgagee  appointed  receiver  is  not  entitled  to  commissions.' 
In  foreclosure  proceedings,  when  a  receiver  is  asked,  the  applicar 
tion  must  show  who  is  in  possession  of  the  premises.  Thus,  a 
tenant  in  possession  wiU  not  be  disturbed  if  not  a  party  to  the 
suit.* 

§  179.    Belative  rights  of  senior  and  Junior  mortgagees. 

(a)  English  bulb. 

Under  the  early  English  practice  the  prior  mortgagee  was  re- 
garded as  being  vested  with  the  legal  title  to  the  premises  and 
entitled  to  the  imnfediate  possession,  and  was  therefore  called  the 
legal  mortgagee.  The  holder  of  a  subsequent  mortgage  was 
called  the  equitable  mortgagee.  Upon  default,  the  legal  mort- 
gagee was  entitled  to  take  possession  of  the  premises  under  his 
mortgage,  and  appropriate  the  rents,  issues  and  profits  to  the 
satisfaction  of  his  indebtedness.  This  right  resulted  in  the  estab- 
lishment of  the  doctrine  in  the  English  courts  of  refusing  to 
interfere  with  the  right  of  possession  of  the  legal  mortgagee,  on 
the  application  of  a  junior  incumbrancer,  by  the  appointment  of 
a  receiver,  until  the  former  was  fully  paid.*    And  the  same  rule 

*8  21.  *Trentoji  Bkg,   Co.  v.   Woodruff,  2 

*Bolle8Y.  Duff,  87  How.  Pr.  162.  Green's  Ch.  210;  Quinn  v.  Bnttain, 

*Langstaff  v.  Fenvnck,  10  Ves.  Jr.  8  Edw.  Ch.  814;  B&mey  v.  SeweU,  1 

405;  Chamber  v.  Ooldwin,  5  Ves.  Jr.  Jac.  &  W.  647;  United  States  ▼.  Ma- 

834,  note  a;  Moore  ▼.  CabU,  1  Johns.  gUh,  44  Fed.  Rep.  10;  Godrington  ▼. 

Ch.  885;  Breckonridge  v.  Brooks,  2  A.  Parker,  16  Ves.  Jr.  469;  HUee  v.  Moare^ 

K.  Marsh.  889.  15  Beav.  175. 
^Sea  hu,  Co.  v.  Stebbins,  8  Paige, 

56ft. 
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applies  where  the  application  is  by  a  judgment  creditor.'  If^ 
however,  the  senior  mortgagee  does  not  take  possession,  or  is  not 
in  possession  of  the  premises  under  his  mortgage,  on  the  applica- 
tion of  a  jnnior  mortgagee  a  receiver  may  be  appointed,  but  it  is 
without  prejudice  to  the  rights  of  the  former.' 

(b)  Ambhioak  sulb. 

The  general  practice  in  this  country  is  for  the  mortgagee  to 
foreclose  his  mortgage  and  procure  a  sale  of  the  mortgaged  prem- 
ises, for  the  purpose  of  satisfying  the  indebtedness,  and  not  resort 
to  the  possession  and  appropriation  of  the  rents  and  proiits,  so 
that  the  question  of  the  relative  rights  of  a  senior  mortgagee  in 
possession  and  a  junior  mortgagee  seeking  to  appropriate  the 
rents  through  a  receivership  have  seldom  arisen  as  under  the 
English  practice.  Besides,  in  some  of  the  states  the  mortgage  is 
regarded  as  a  security  simply  for  the  payment  of  the  mortgage 
indebtedness,  the  legal  title  remaining  in  the  mortgagor,  and  in 
other  states  the  right  to  appropriate  the  rents  and  profits  is  based 
upon  equitable  grounds  rather  than  upon  legal  grounds,  based 
upon  the  legal  title.  But  as  between  the  holders  of  senior  and 
junior  mortgages,  where  the  right  to  appropriate  the  reuts  and 
profits  after  default  and  prior  to  the  execution  of  a  deed  is  recog- 
nized and  enforced  through  a  receivership,  the  general  rule  may 
be  stated  as  follows:  (1)  The  senior  mortgagee  has  a  prior 
right ;  (2)  but  if  he  does  not  seek  to  enforce  such  right,  and  a 
receiver  is  appointed  on  the  application  of  a  junior  mortgagee, 
the  latter  will  be  entitled  to  the  rents  and  profits  until  such  time 
as  a  receiver  is  appointed  under  the  prior  mortgage,  or  until  the 
receivership  under  the  junior  mortgage  is  extended  to  the  prior 
mortgage.     It  is  an  equitable  lien  secured  by  diligence.*     If  the 


1  Quinn  v.  Britiain,  8  Edw.  Ch.  314; 
United  Slates  v.  Mdneh,  44  Fed.  Rep. 
10. 

^Dalfner  v.  Dashtoood,  3  Cox  Ch. 
878;  Bryan  v.  Oormiek,  1  Cox  Ch. 
422;  Fairfield  v.  Irvine,  2  Rubs.  149; 
Tome  y.  King,  64  Md.  166;  Datfis  v. 
Duke  of  Marlborough,  2  Swanst.  187. 

But  see  under  Supreme  Judicature 
AcU  of  1878;  also  Mason  v.  Weetoby, 
L.  R.  82  Ch.  Div.  206. 


*Fbst  ▼.  Dorr,  4  Edw.  Ch.  412; 
HoweU  V.  mplep,  10  Paige.  43;  Eider 
V.  Vrooman,  12  Hun,  801;  Washir^- 
ton  L,  Ins.  Co,  v.  FUischaner,  10  Hun, 
120;  Banney  v.  Peyser,  83  N.  Y.  1; 
Bank  of  Ogdensburgh  v.  Arnold,  6 
Paige,  88;  WimaU  v.  Sampson,  55  U. 
S.  14  How.  52,  14  L.  ed.  822;  Sales  v. 
Lutk,  60  Wis.  490. 

In  Washington  Z.  Ins.  Ch.  ▼.  FUisch- 
aner, supra,  the  court  say,  upon  the 
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prior  mortgager  is  a  party  to  the  bill  of  the  junior  mortgagee, 
the  latter  has  no  exclusive  right  to  the  receivership  income/ 


authority  of  Post  ▼.  Dorr,  nipra:  **  It 
Ib  an  established  rale  that  a  second  or 
third  mortgagee  who  succeeds  in  get- 
ting a  receiver  appointed  becomes 
thereby  entitled  to  the  rents  and  prof- 
its collected  during  the  appointment, 
although  a  prior  mortgagee  steps  in 
and  obtains  a  receivership  in  his  be- 
half and  fails  to  obtain  enough  out  of 
the  property  to  pay  his  debt.  This  is 
on  the  principle  that  a  mortgagee  ac- 
quires a  specific  lien  upon  the  rents, 
by  obtaining  the  appointment  of  a  re- 
ceiver of  them,  and  if  he  be  a  second 
or  third  encumbrancer,  the  court  will 
give  him  the  benefit  of  his  superior 
diligence  over  his  senior  in  respect  to 
the  rents  which  accrued  during*  the 
time  that  the  elder  mortgagee  took  no 
measures  to  have  the  receivership  ex- 
tended to  his  suit  for  his  benefit. "  Of. 
MUtenberger  v.  Logamport,  C,  d:  8.  W, 
B.  Co.  106  U.  8.  286.  27  L.  ed.  117; 
Favorite  v.  Deardarf,  84  Ind.  658; 
Douglass  v.  OUne,  12  Bush,  687;  God- 
dingion  v.  BispTiam,  86  N.  J.  £q.  577; 
WiUiamson  v.  Qerlaeh,  41  Ohio  St. 
684;  Be  Sneddkgr,  4  Nat  Bankr.  Beg. 
44;  ITiomas  v.  Brigstoeke,  4  Buss.  64. 

And  the  right  of  an  equitable  mort- 
gagee to  a  receiver  of  rents  and  prof- 
its Is  superior  to  the  rights  of  purchas- 
ers of  the  mortgagor's  equity  of  re- 
demption. Douglass  v.  CUne,  12 
Bush,  646;  Lofsky  y.Mdut^fi  Sandf. 
Oh.  68.  And  also  superior  to  the 
rights  of  judgment  creditors  in  pos- 
session by  sequestration.  8Iiaw  v. 
Wright,  8  Yes.  Jr.  22;  Walkar  v.  Bdl, 
2  Madd.  21. 

In  Virginia  a  receiver  must  account 
according  to  the  priorities  of  the  dif- 
ferent incumbrancers.  Beverley  v. 
Brooke,  4  Oratt.  187. 

'  A  prior  incumbrancer  has  a  right 


as  against  a  mortgagor  and  subsequent 
incumbrancers  to  the  rents  and  profits 
accruing  subsequent  to  the  appoint- 
ment Leeds  v.  Qifford,  41  N.  J.  £q. 
464. 

Though  a  receiver  will  not  be  ap- 
pointed on  the  application  of  the 
holder  of  the  legal  title,  on  the  ground 
hlB  legal  remedy  to  obtain  possession, 
yet  if  the  legal  mortgagee  is  prevented 
by  the  mortgagor  from  taking  posses- 
sion, a  receiver  will  be  appointed. 
Truman  v.  Bedgrave,  L.  B.  18  Oh.  D. 
547.  The  same  rule  also  applies  where 
the  trustee  in  a  tri2St  deed  refuses  to 
take  ];K)S8es8ion  after  default  in  the 
payment  of  principal  and  interest 
Warner  v.  Biting  Fawn  Iron  Oo.  8 
Woods,  514. 

On  a  bill  filed  by  a  Junior  mortga- 
gee against  a  senior  mortgagee  and 
the  mortgagor,  the  senior  mortgagee 
may  be  compelled  to  resort  In  the  first 
instance  to  other  property  held  by 
him  as  security  for  the  mortgage  in- 
indebtedness,  and  a  receiver  be  ap- 
pointed. Eimshaw  v.  WM,  9  Htmiph. 
668. 

MUtenberger  v.  Logansport,  O.  4b  8, 
W.  B.  Oo.  106  U.  8.  286,  27  L.  ed. 
117. 

Where  the  equity  of  redemption 
has  become  vested  in  a  first  mortga- 
gee, and  a  second  mortgagee  files  a 
bill  to  redeem,  a  receiver  will  be  ap- 
pointed if  it  appears  that  the  first 
mortgagee  has  cut  timber  of  greater 
value  than  the  amount  of  his  mort- 
gage. Steinhoff  v.  Broum,  11  Grant 
Ch.  (Ont)  114. 

A  mortgagee  in  possession  of  lands, 
authorized  to  pay  taxes  and  apply  the 
excess  to  the  payment  of  interest  and 
principal,  cannot  be  dispossessed  by  a 
receiver  in  the  absence  of  proof  of 
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Where  the  application  is  on  behalf  of  a  junior  mortgagee  and 
it  appears  that  the  senior  mortgagee  is  satisfied  with  tlie  manage- 
ment and  it  further  appears  that  the  rents  are  being  applied  in 
payment  of  the  mortgage  indebtedness,  taxes,  etc.,  a  receiver  will 
be  refused  even  if  the  mortgagor  is  insolvent  and  the  security 
inadequate/ 

§  180.    Application  of  parties  other  than  mortgagees. 

(a)  In  behalf  of  wife. 
In  foreclosure  proceedings  where  the  mortgagor's  wife  ha& 
joined  her  husband  in  the  execution  of  a  mortgage  on  his  real 
estate  to  secure  a  debt  due  from  him,  and  her  inchoate  interest  in 
tfie  mortgaged  lands  has  for  some  cause  become  absolute,  she  is, 
upon  a  foreclosure  of  the  mortgage  entitled  to  an  order  that  two 
thirds  of  the  lauds  to  which  she  has  no  claim  shall  be  first  ex- 
hausted before  a  resort  shall  be  had  to  her  interest  in  the  mort- 
gaged property  upon  the  theory  that  she  occupies  the  relation  to 
the  mortgage  somewhat  analogous  to  that  of  a  surety  for  her  hus- 
band, and  in  such  case  the  wife  may  procure  the  appointment  of 
a  receiver  of  the  rents  and  profits  in  order  to  protect  her  interest 
in  the  premises.* 

(b)  In  behalf  of  annuitants. 

Where  annuities  are  charged  upon  real  estate  which  has  been 
mortgaged  to  difierent  mortgagees,  the  annuitant  is  entitled  to  a 


waste  or  an  abuse  of  his  right  of  pos- 
sesBion.  Oummings  y.  Oummings,  75 
Ca).  484. 

^MyUm  y.  Davenport^  51  Iowa,  588. 
A  receiver,  in  general,  is  only  entitled 
to  the  rents  uncollected  at  the  time  of 
his  appointment,  and  he  is  not  entitled 
to  the  rents  collected  by  an  assignee 
in  bankruptcy  of  mortgagor  prior  to 
his  appointment.  Rider  y.  Froofiian, 
12  Hun,  299.  Nor  is  the  mortgagor  ac- 
countable for  rents  collected  prior  to 
the  appointment  Rider  y.  Bagley,  84 
N.  Y.  461. 

*Main  v.  Ginthart,  92  Ind.  180.  The 
court  say:  "The  right  to  haye  a  re- 


ceiyer  appointed  in  aid  of  proceedings 
to  foreclose  a  mortgage  does  not  rest 
exclusively  with  the  mortgagee,  or  his 
assigns,  but  may  be  exercised  by  any 
other  party  to  the  proceeding  when 
necessary  to  protect  his  interests  in 
the  subject-matter  of  the  litigation." 
Cf.  Medeker  v.  Parker,  70  Ind.  509; 
Hctggerty  v.  Byrne,  75  Ind.  499;  Leary 
y.  Sliaffer,  79  Ind.  567;  Brave  v.  Bunek, 
88  Ind.  4;  Trentman  v.  Eldridge,  98 
Ind.  525;  Pmider  v.  Ritzinger,  102  Ind. 
572;  Cuppy.  OampbeU,  103 -Ind.  218; 
Ejppes  v.  Hoppee,  128  Ind.  897;  Pur- 
vianee  y.  Emiey,  126  Ind.  419. 
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receiver  of  the  rents  and  profits  where  the  prior  mortgagees  are 
not  in  possession.  * 

(c)  In  behalf  of  bondholders. 

Where  bonds  of  a  corporation  are  issaed  and  the  property  of 
the  company  real,  and  personal,  is  pledged  to  secure  the  same,  a 
receiver  may  be  appointed  in  behalf  of  the  bondholders,  the  bonds 
being  in  the  nature  of  a  mortgage.* 

(d)  In  behalf  of  vendobs. 

Where  a  vendor  sells  land  and  gives  a  title  bond  and  there  is 
a  default,  tender  of  a  deed  and  bill  filed  for  a  specific  performance 
and  it  appears  that  the  vendee  is  insolvent  a  receiver  of  the  rents 
and  profits  pendente  lite  will  be  appointed.* 


^Dalmer  v.  Dashwood,  2  Cox,  Ch. 
378. 

*  White  Water  Valley  Canal  Co.  t. 
VaUetU,  62  U.  S.  21  How.  414,  16  L. 
ed.  154.  The  court  wiH  not  appoint  a 
receiver  in  behalf  of  a  judgment  cred- 
itor when  the  mortgagee  is  in  posses- 
sion and  has  not  been  paid.  Quinn 
▼.  Bnttain,  8  Edw.  Ch.  814;  UniUd 
States  y.  Manch,  44  Fed,  Rep.  10;  nor 
in  behalf  of  heirs-at-law  of  a  deceased 
mortgagor  where  the  mortgagee  Is  in 
possession.  FauUceTier  v.  Darnel,  10 
L.  J.  N.  8.  Ch.  83. 

The  paramount  lien  acquired  by  a 
prior  chattel  mortgage  authorizes  the 
appointment  of  a  receiver  on  a  fore- 
closure thereof  to  take  charge  of  the 
mortgaged  property,  notwithstanding 
k  has  been  sold  pending  such  fore- 
closure under  an  attachment  by  other 
creditors  of  the  mortgagor.  Cooper  v. 
Bemay  Nat.  Bank,  99  Ala.  119;  Dol- 
Hiu  V.  Lindsey,  89  Ala.  217. 


'The  principlethat  a  mortgagee,  who 
files  a  bill  to  foreclose,  and  prays  for  a 
receiver  of  rents  pendente  Ute,  is  enti- 
tled to  a  receiver  when  the  mortgaged 
property  is  insufficient  to  pay  the  debt, 
and  the  mortgagor  is  insolvent,  applies 
where  the  vendor  of  lands  by  title- 
bond  files  his  bill  for  specific  per- 
formance. PMlipe  y.  Eiland,  52 
Miss.  721 ;  Tanner  v.  Hicke^  4  Smedes 
&  M.  294. 

When  a  mortgagee  is  in  possession, 
and  is  properly  managing  his  trust  his 
possession  will  not  be  permitted  to  be 
interfered  with  by  a  receiver  ap- 
pointed in  a  creditor's  proceeding. 
Furlong  v.  Edwards,  3  Md.  99.  It  is 
only  when  the  mortgagee  in  possession 
is  guilty  of  fraud,  waste  or  misman- 
agement that  a  receiver  will  be  ap- 
pointed. Oummings  v.  Cumminge,  75 
Cal.  434. 


CHAPTER  XL 


RECEIVERSHIP  IN  PARTNERSHIP  MATTERS. 


S 190.  Power  to  appoint 
S  191.  When  appointed. 

(a)  Where    partnership    agree- 

ment or  duty  is  violated. 

(b)  Where  one  partner  is  guilty 

of  fraud. 

(c)  Where  there  is  serious  dis- 

agreement  between   part- 
ners. 

(d)  Where  one  partner  is  guilty      g 

of  mismaDagement. 

(e)  Where  there  is  a  violation  of 

dissolution  agreement. 

(f)  Where  one  partner   misap- 

propriates firm  property.  § 

(g)  Where  there  is  insolvency  of      § 

limited  partnership. 

(h)  Where  plaintiff  is  entiUed  to  § 
a  dissolution. 

(i)  Where  upon  dissolution  § 
partners  cannot  agree. 

(J)  Where  partner  in  charge  g 
after  dissolution  Is  insolv-  g 
ent.  g 

(k)  Where  there  is  an  exclmdon 

of  one  partner  from  profits.       g 

(1)  Where  both  partners  are  g 
dead. 

(m)  Where  surviving  partner  is      g 
guilty  of  mismanagement. 
gl92.  When  not  appointed.  g 

(s)  Where  there  is  a  mere  dis-      g 
agreement   between   part- 
ners, g 

(b)  Where  existence  of  partner-       g 

ship  is  not  established.  g 

(c)  Where  the  only  ground  is       g 

unprofitable  business. 

(d)  Where  defendant  is  responsi- 

ble and  charges  not  estab- 
lished. 
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(e)  Where  plaintiff  is  in 

sion  and  charge. 

(f)  Where  plaintiff's  allegations 

are  fully  denied. 

(g)  Where  it  does  not  appear 

that  a  dissolution  will  re- 
sult, 
(h)  Where   a   receiver    is    not 
necessary. 

193.  Prerequisites  to  appointment 

(a)  Copartnership   must   be  es- 

tablished, and, 

(b)  A   substantial    violation  of 

agreement  or  duty  shown. 

194.  Who  appointed. 

195.  Appointment  in  case  of  retiring 

partner. 

196.  In  case  of  assignment  by  in- 

solvent partner. 

197.  In    case    of    dissolution    by 

death. 

198.  On  application  of  creditors. 

199.  In  case  of  limited  partnership. 

200.  In  case  of  expiration  of  part- 

nership. 

901.  In  case  of  exclusion  of  partner. 

303.  In  case  of  fraud  by  one  part- 
ner. 

303.  Where  one  partner  is  misman- 
aging business. 

204.  On  ground  of  insolvency. 

305.  Where  dissolution  has  taken 

place. 

306.  Before  dissolution. 

307.  On  miscellaneous  grounds. 
208.  Appointment  refused  when. 
309.  Receiver's  power  and  duty. 

(a)  Power  depends  on  scope  of 

order. 

(b)  Legal  title  to  property  does 

not  vest  in  him. 
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(c)  Cannot     loan     receivership 

fund  to   himself    or    his 
firm. 

(d)  Is  representative  of  all  par- 

ties in  interest. 

(e)  Must  use  ordinary  care  and 

reasonable  diligence. 


(f)  May    maintain    actions    in 

other  states  when. 

(g)  Has  no  greater  power  than 

partners  had. 
§  210.  Effect  of  appointment. 
§  211.  Receiver  as  manager. 


§  190.    Power  to  appoint. 

The  power  of  a  court  of  equity,  or  of  a  court  exercising  equity 
powers,  to  appoint  a  receiver  in  matters  of  partnership  is  of  long 
standing  and  unquestioned,  and  usually  is  incidental  to  the  main 
proceeding.  The  inability  of  partners  to  sue  each  other  at  law 
has  always  rendered  an  equity  court  the  proper  and,  as  a  rule,  the 
only  forum  for  the  adjustment  of  partnership  difficulties,  and  the 
winding-up  of  such  concerns  in  a  proper  case,  and  distribution  of 
the  partnership  assets.  Hence  the  receivership  in  all  such  cases  is 
only  incidental,  and  usually  the  question  of  jurisdiction  and  the 
inadequacy  of  relief  in  common  law  courts  is  not  involved.  The 
question  of  the  necessity  of  a  receiver  is,  however,  involved  in 
every  case,  for,  in  this  class  of  actions,  as  in  others,  the  appoint- 
ment is  not  to  be  made  merely  because  no  one  will  be  injured 
thereby,  and,  in  fact,  the  necessity  has  been  termed  imperative.* 
But  this  probably  is  stating  the  doctrine  too  strongly,  at  any  rate, 
the  appointment  rests  in  the  sound  judicial  discretion  of  the  court 
or  chancellor,  to  be  exercised  or  not  as  the  circumstances  of  each 
case  seem  to  demand,  taking  into  consideration  the  preservation  of 
the  property,  or  its  proceeds,  and  the  protection  of  the  rights  of 
all  parties,  as  their  interests  may  appear  in  the  final  adjudication.' 


^M<yrey  ▼.  Qrant,  48  Mich.  326. 

•  In  8lemm&r^8  Appeal,  58  Pa.  168, 
it  is  said:  "A  partnersliip  will  not  be 
dissolved  on  slight  grounds."  "In 
making  such  a  decree  the  court  will 
consider  not  merely  the  terms  of  the 
express  contract  between  the  partners 
but  also  the  duties  and  obligations  im- 
plied in  every  partnership  contract. 
Smith  Y.  Jeyes,  4  Beav.  508.  Where  a 
valuable  business  has  grown  up,  by 
the  Joint  labors  and  contributions  of 
all,  the  court  should  be  careful  to  pre- 
20 


serve  it,  if  possible,  and  put  all  par- 
ties upon  a  fair  and  equal  footing  in 
competing  for  it.  To  appoint  a  re- 
ceiver, to  direct  a  sale  of  the  whole 
and  a  winding  up  of  the  business 
would  destroy  its  value  without  bene- 
fiting either  party."  The  Master  of 
Rolls  in  Madgwick  v.  Wimble,  6  Beav. 
495,  says:  *'It  must  be  admitted  that 
when  an  application  is  made  for  a 
receiver  in  partnership  cases  the  court 
is  always  placed  in  a  position  of  very 
great  difficulty.  On  the  one  hand,  if  it 
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§  191.    When  appointed. 

Stated  in  general  terms  a  receiver  will  be  appointed  in  partner- 
ship matters : 

(a)  Where  there  has  been  a  violation  of  the  partnership  agree- 
ment, or  a  breach  of  partnership  duty.* 

(b)  Where  one  of  the  partners  is  guilty  of  fraudulent  acts 
towards  his  copartner.' 

(c)  Serious  disagreement  between  partners  as  to  the  manage- 
ment or  disposition  of  the  firm  property.* 

(d)  Mismanagement  on  the  part  of  one  partner  in  charge  of 
business.^ 


grants  the  motion  the  effect  of  it  is  to 
put  an  end  to  the  partnership  which  one 
of  the  parties  claims  a  right  to  have 
continued;  and  on  the  other  hand,  if  it 
refuses  the  motion  it  leaves  the  defend- 
ant at  liberty  to  go  on  with  the  part- 
nership business  at  the  risk  and  prob- 
ably at  the  great  loss  and  prejudice  of 
the  dlsseDting  party.  Between  these 
difficulties  it  is  not  very  easy  to  select 
the  course  which  is  best  to  be  taken 
but  the  court  is  under  the  necessity  of 
adopting  some  mode  of  proceeding  to 
protect  according  to  the  best  view  it 
can  take  of  the  matter,  the  interests  of 
both  parties,  and  it  has  accordingly 
interfered  in  many  such  cases."  In 
the  case  of  New  v.  Wright,  44  Miss. 
202,  the  court  say:  "In  order  to  Justify 
the  dissolution  of  a  partnership  on 
the  ground  of  misconduct,  abuse,  or 
illfaiih  of  one  of  the  parties  it  is  not 
sufficient  to  show  that  there  is  a 
temptation  to  such  misconduct,  abuse, 
or  ill- faith  but  there  must  be  an  un- 
equivocal demonstration,  by  overt  acts 
or  gross  departures  from  duty,  that 
the  danger  is  Imminent  or  the  injury 
already  accomplished."  Citing  Story, 
Partn.  §  288;  WiUiams  v.  Wifscm,  4 
Sandf.  Ch.  870;  Harding  v.  Olof)er, 
18  Ves.  Jr.  281. 

^New  V.  Wright,  44  Miss.  202;  AUm 
V.  Eawley,  6  Fla.  164;  ffeatheat  ▼. 


BavenMiroft,  6  N.  J.  Eq.  118;  Jacluon 
V.  Shddon,  9  Abb.  Pr.  127;  Cangt  v. 
EarriB,  Turn.  &  R.  496;  Harding  y. 
Qlaver,  18  Ves.  Jr.  281;  Henn  v. 
Walsh,  2  £dw.  Ch.  129;  Orawshayy. 
Maule,  1  Swanst  507;  Oowan  y.  Jef- 
friei,  2  Ashm.  296;  Esiwick  y.  Can- 
ningffbg,  1  Vern.  118;  StUrow.  Wagner, 
28  N.  J.  £q.  888. 

*Barns$  v.  Jones,  91  Ind.  161 ;  Shan- 
non v.  Wr^/ht,  60  Md.  520. 

*Terrea  y.  Ooddard,  18  Oa.  664; 
Goodman  y.  Whitcomb,  1  Jac.  &  W. 
589;  Marten  v.  Van  Shaiek,  4  Paige, 
479;  Law  y.  Ford,  2  Paige.  810;  Me- 
Cracken  y.  Ware,  8  Sandf.  688;  Dun- 
ham V.  Jarvis,  8  Barb.  88;  Whitman 
y.  Eobinson,  21  Md.  80;  Loomu  v. 
McKenzie,  81  Iowa,  425;  Boberti  v. 
Eberhardt  or  EoerTiardi,  1  Kay,  148; 
Const  y.  Harris,  Tura  &  R  518; 
Speights  v.  Peters,  9  Gill.  472;  William- 
son y  Wilson,  1  Bland,  Ch.  418; 
Walker  y.  House,  4  Md.  Ch.  39. 

^Boyee  v.  Burehard,  21  Ga.  74;  Sutro 
y.  Wagner,  28  N.  J.  Eq.  388;  William- 
eon  y.  Wilson,  1  Bland,  Cl^  418;  Ibdd 
y.  Bieh,  2  Tenn.  Ch.  107;  Jeffreys  y. 
Smith,  1  Jac.  &  W.  298;  Bentley  y. 
Bates,  4  Younge  &  C.  182;  HaH  y. 
Clarke,  19  Beav.  849;  BoberUy.  Eber- 
hardt or  Everhardi,  1  Kay,  148;  Shejh 
pard  y.  Ozenford,  1  Kay  A  J.  491. 
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(e)  Violation  of  the  terms  of  a  dissolution  agreement.' 

(f )  Appropriating  firm  property  to  individual  use.* 

(g)  Insolvency  of  a  limited  partnership.* 

(h)  Where  the  plaintiff  on  a  bill  for  that  purpose  is  entitled  to 
a  dissolution.* 

(i)  Where  upon  dissolution  the  firm  cannot  agree  upon  an 
adjustment.* 

(j)   Insolvency  of  a  partner  in  charge  after  dissolution.* 

(k)  Exclusion  of  one  partner  from  the  profits  or  the  man- 
agement.' 


1  White  V.  Colfax,  1  Jones  &  S.  297; 
Stmon  y.  ScJUaes,  48  Mich.  238;  West 
T.  Chaeten,  12  Fla.  815;  Drury  y. 
Roberts,  2  Md.  Gh.  167;  WordY.  W<yrd, 
90  Ala.  81;  Berry  y.  Folkes,  60  Miss. 
576;  MiOffr  y.  J<m6S,  89  111.  54;  Bal- 
lard  y.  CaUison,  4  W.  Va.  826. 

*Pini  y.  Boncarani  [18921 1  Ch.  688; 
Harding  y.  Qlowr,  18  Ves.  Jr.  281; 
Davis  y.  Grave,  2Robt.  184,  635;  White- 
sidet  y.  Lafferty,  8  Humph.  150. 

*Jaeks(m  y.  Sheldon,  9  Abb.  Pr.  127; 
LotUmer  y.  Lord,  4  E.  D.  Smith,  188. 

^  Smith  y.  Jeyes,  4  Beay.  508;  Chap- 
man y.  £«aeA,  1  Jac.  &  W  589;  (?ar- 
retson  y.  Tr<fafMr.  8  £dw.  Ch.  885; 
Eenn  y.  TTo^sA,  2  Edw.  Ch.  129;  Jack- 
son  y.  DeFvreti,  14  How.  Pr.  81;  WiU- 
iamson  y.  WUson,  1  Bland,  Ch.  418; 
WolbeH  y.  fiarm,  7  N.  J.  Eq.  605; 
Harding  y.  Glover,  18  Ves.  Jr.  281; 
Marten  y.  F2»»  Schaick,  4  Paige,  479; 
McElvey  v.  Xeta«,  76  N.  Y.  873.  See 
Jordan  v.  JfiWcr,  75  Va.  442. 

» Fon  Rensselaer  y.  Emery,  9  How, 
Pr.  185;  McElvey  y.  Z>wm.  76  N.  Y. 
878;  Xat0  y.  ^<)rd,2  Paige,  810;  Mar- 
tin y.  Smith,  21  Jones  &  S.  277;  Mar- 
ten y.  Fan  Sehaick,  4  Paige,  479;  i>un» 
y.  McNaught,  88  Ga.  179;  Saylor  y. 
Mockbie,  9  Iowa,  209. 

•RandaU  y.  if^rr^ff,  17  N.  J.  Eq.  848. 

Failure  of  surviying  partners  to 
close  out  the  partnership  business 
within  a  year  after  the  death  of  one 
of  the  partners,  as  proyided  for  in  the 


articles  of  copartnership,  will  not  re- 
quire the  appointment  of  a  receiyer, 
where  they  acted  in  good  faith  be- 
lieying  that  such  action  would  be 
prejudicial  to  all  concerned,  and 
agree  to  close  out  the  business  at 
once  upon  the  commencement  of  pro- 
ceedings for  an  accounting.  Mason 
▼.  Dawson,  15  Misc.  595. 

'^Katsch  v.  Schenek,  18  L.  J.  Ch.  N. 
8.  886;  WoJbert  y.  Harris,  7  N.  J.  Eq. 
605;  Kirby  y.  IngersoU,  1  Dougl. 
(Mich.)  477;  Kat§  y.  Bremngton,  71 
Md.  79;  Wilson  y.  Greenwood,  1 
Swanst  482;  Const  y.  Hwrris,  Turn. 
&  R.  496,  525;  Seibert  y.  Seiberi,  1 
Brewst.  581 ;  Norway  y.  Rowe,  19  Ves. 
Jr.  144;  Mtlbank  y.  Revett,  2  ^eriy. 
405;  Boyee  y.  Burehard,  21  Ga.  74. 
See  TerreU  y.  Goddard,  18  Ga.  664; 
Buttery.  TalHs,  5  Sandf.  610;  WiUiam- 
son  y.  Wilson,  1  Bland,  Ch.  418;  Hayes 
y.  Heyer,  3  Sandf.  284;  McCraeken  y. 
Ware,  8  Sandf.  688;  Wetter  v.  Schlieper, 
4  E.  D.  Smith,  707;  Speights  v.  Peters, 
9  Gill.  472;  Harding  y.  Glover,  18 
Ves.  Jr.  281 ;  Haight  y.  Burr,  19  Md. 
130;  Gowan  y.  Jeffries,  2  Ashm.  296; 
BJiannon  y.  FripA^,  60  Md.  520;  J^tt^c^l- 
art  y.  Dresser,  4  DeG.  M.  &  G.  542; 
Barnes  y.  Jones,91  Ind.  116;  cf.  Naylor 
y.  Sidener,  106  Ind.  179;  Blaekeney  y. 
Dufaur,  15  Beay.  40;  Norway  y.  i2ato0, 
19  Ves.  Jr.  159;  P^ooM^y.  Peoo^  16 
Ves.  Jr.  49. 
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(1)  Where  both  partners  are  dead.' 

(m)  Where  one  partner  is  dead  and  the  snrvivor  is  misman. 
aging." 

§  192.  When  not  appointed. 

A  receiver  will  not  be  appointed  on  the  application  of  one  part- 
ner against  his  copartner : 

(a)  Where  it  appears  that  there  is  a  mere  disagreement  between 
the  partners." 

(b)  Where  it  does  not  clearly  appear  that  the  relation  between 
the  parties  constitutes  a  partnership.^ 

(c)  Where  the  only  ground  alleged  is  the  unprofitableness  of 
the  business.* 

(d)  Where  the  defendant  is  responsible  and  danger  of  loss  is 
not  alleged  and  shown.* 

(e)  Where  the  plaintiff  is  in  possession  of  the  partnership 
property.' 

(f)  Where  the  case  made  by  plaintiff's  bill  or  petition  is  fully 
denied  by  defendant's  answer.* 


^Philips  ▼.  Atkinson,  2  Bro.  C.  C. 
272;  Wilton  ▼.  Oreenwood,  1  Swanst. 
480;  HaU  v.  HaU,  8  Macn.  &  G.  79. 

*  Walker  v.  H&uie,  4  Md.  Ch.  89; 
Miller  v.  Jones,  89  111.  54;  Madgwick 
v.Wimhle,  6  Beav.  495;  Nelson  v. 
Hayner,  66  111.  487;  Oratt  v.  Bayard, 
11  Serg.  &  R  41 ;  Jacqiiin  y.  Buisson, 
11  How.  Pr.  885;  Oegg  v.  FUJitoiek, 
1  Macn.  &  O.  264;  Evans  ▼.  Evans,  9 
Paige.  178;  Benton  v.  Chaplain,  9  N. 
J.  Eq.  62;  Hubbard  v.  Guild,  1  Duer, 
662;  Law  v.  Ford,  2  Paige,  310. 

*Hean  ▼.  Walsh,  2  Edw.  Ch.  129; 
Law  V.  Ford,  2  Paige,  810;  Loomis  v. 
McKenzie,  81  Iowa,  425;  Marten  r. 
Van  Schaick,  4  Paige.  479;  New  v. 
WriglU,  44  Mias.  202;  Summer's  Ap- 
peal, 58  Pa.  168. 

^Kerr  v.  Potl&r,  6  Gill,  404;  Nutting 
▼.  CoU,  7  N.  J.  Eq.  589;  Irwin  v. 
Bverson,  95  Ala.  64;  Peacock  v.  Pea- 
cock, 16  Yes.  Jr.  49;  Bobartv.  Ballard, 
31  Iowa,  521;    Ooulding  ▼.  Bain,  4 


Sandf.  716;  Pt^pper  ▼.  Scheider,  7  Abb. 
Pr.  N.  S.  56.  See  Katsch  ▼.  Sehenek, 
18  L.  J.  Ch.  N.  S.  886. 

^Moies  V.  aNeiU,  28  N.  J.  Eq.  207; 
Shoemaker  v.  Smith,  74  Ind.  71. 

•Kilbreth  v.  Boot,  83  W.  Va.  600; 
Loomis  ▼.  McKenne,  81  Iowa,  425; 
Simon  ▼.  Scfdoss,  48  Mich.  288;  Em- 
bower V.  Back,  64  Md.  15;  WeUman  v. 
Barker,  8  Or.  258;  Qu»7i2ioa»  v.  i^^- 
lish,  44  Mo.  46;  Buclianan  y.  Cbm«(oci;, 
57  Barb.  568;  Bayes  ▼.  J92;y«r,  4 
Sandf.  Ch.  485;  Benton  y.  Chaplain,  9 
N.  J.  Eq.  62;  Ex  parie  Owen,  L.  R. 
18  Q.  B.  Diy.  118. 

''Smith  V.  Lotoe,  1  Edw.  Ch.  83.  See 
Boffman  v.  Ihinean,  17  Jur.  825;  Bob- 
eris  y.  Eberhardt  or  Everhardt,  1  Kay, 
148;  Buchanan  y.  Comstock^  57  Barb. 
568. 

^WiUiamson  y.  Monroe,  8  Cal.  383; 
.SAmIm  y.  Ze0,  82  Ga.  470;  Bottenstein 
y.  Conrad,  9  Kan.  435;  Ooddingtan  y. 
Tappan,  26  N.  J.Eq.  141;  PorAAurcty. 
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(g)  Where  it  does  not  appear  that  on  final  decree  the  partner- 
ship will  be  dissolved.* 

(h)  And  where  a  dissolution  is  probable  bnt  it  does  not  appear 
that  a  receiver  is  necessary  to  protect  the  interests.' 

§  193.  Prerequisites  to  appointment. 

The  appointment  of  a  receiver  in  matters  of  partnership  is  in 
all  cases  dependent  upon  certain  facts,  the  existence  of  which  is 
necessary  to  be  alleged  and  shown  as  preliminary  to  the  relief 
prayed  for,  and  as  preliminary  to  the  jurisdiction  of  the  court  in 
granting  such  relief. 

(a)  A  partnership  must  be  alleged,  or  at  least,  such  relationship 
inter  se  as  practically  amounts  to  a  partnership,  which  is  usually 
determined  by  a  participation  in  the  profits  of  the  concern.  Such 
partnership  must  exist  in  fact  and  not  merely  in  name,  for  an  em- 
ployee though  nominally  a  partner,  is  not  entitled  to  invoke  the 
aid  of  the  court  in  the  appointment  of  a  receiver,  nor  is  the  exis- 
tence of  an  agreement  between  the  parties  which  may  ripen  into 
a  partnership  sufficient.' 


Jfttir,  7  N.  J.  Eq.  807;  Benny.  Walsh, 
SEdw.  Ch.  129;  Popper  v.  Seheider^ 
7  Abb.  Pr.  N.  8.  56. 

^Oarretson  v.  Weater,  8  Edw.  Ch. 
886;  Jackion  v.  De  Forest,  14  How.  Pr. 
81 ;  Van  BensMlaer  v.  Emery,  9  How. 
Pr.  185;  Bufkin  v.  Boyee,  104  Ind. 
53;  Whitman  v.  Bobinsan,  21  Md.  80; 
Bichards  v.  Baurman,  65  N.  C.  162; 
Roberts  v.  Eberhardt  or  Eterhardt,  1 
Kay,  148;  HaU  v.  Hall,  8  Macn.  &  G. 
79;  Goodman  v.  WTUtcomb,  1  Jac.  & 
W.  589;  Ohapman  ▼.  Beach,  1  Jac.  & 
W.  594;  Smith  v.  Jeyes,  4  Beav.  50a 

^BirdsaU  v.  CoUe,  10  N.  J.  Eq.  68; 
Oox  Y.  Peters,  18  N.  J.  Eq.  89.  If  the 
defendant  offers  to  secure  the  plaintiff 
a  receiver  is  not  necessary.  Buchanan 
▼.  Comstoek,  57  Barb.  568;  cf.  Saverioe 
▼.  Lety,  1  N.  Y.  8.  R  758;  Popper  y. 
Scheider,  7  Abb.  Pr.  N.  8.  56;  Qarrei- 
eon  Y.  Weaver,  8  Edw.  Ch.  885;  Tom- 
linson  y.  Ward,  2  Conn.  896;  Page  v. 
Vankirk,  1  Brewst  290;  Slemmer^s 
Appeal,  58  Pa.  16a 


» In  Kerr  y.  P^^tter,  6  Gill,  404.  one 
of  the  parties  was  to  have  one  fourth 
of  the  net  profits  of  the  business,  but 
under  a  provision  of  the  contract  it 
was  provided  that  they  were  not  to  be 
partners  by  reason  of  the  division  of 
the  profits;  it  was  held  not  to  be  a 
partnership  and  there  was  error  in  ap- 
pointing a  receiver.  And  so  where  a 
person  was  employed  at  a  salary  of 
$500  and  one  fourth  the  net  profits. 
Nutting  v.  Colt,  7  N.  J.  Eq.  589.  Con- 
tra, where  the  salary  was  £100  and 
one  fifth  of  the  net  profits  on  all  new 
business.  Katseh  y.  Schenek,  18  L. 
J.  Ch.  K.  8.  886.  An  agreement  of 
partnership  which  has  not  been  exe- 
cuted is  not  sufl3cient.  Hobart  v.  Bal- 
lard, 81  Iowa,  521.  In  the  absence  of 
proof  of  danger  the  court  will  not  ap- 
point a  receiver  where  the  partnership 
is  denied.  Qoulding  v.  Bain,  4  8andf . 
716;  citing  Peacock  v.  Peacock,  16  Ves. 
Jr.  49.  And  where  it  is  distinctly  de- 
nied that  certain  property  is  partner- 
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The  appointment  of  a  receiver  in  matters  of  partnership  is  also 
dependent  upon  certain  well-defined  principles  recognized  by 
courts  of  chancery,  and  without  the  existence  of  which  in  all  cases 
the  court  will  refuse  to  grant  the  relief  prayed  for.  Many  of 
these  principles  are  universal  in  their  nature  and  are  applicable 
alike  to  all  classes  of  receiverships  and  having  already  been  con- 
sidered will  not  in  this  connection  be  repeated.  It  may  be  stated, 
however,  in  general  terms  as  necessary  elements  in  the  applica- 
tion for  a  receiver  in  all  partnership  matters : 

(b)  The  existence  of  a  partnership  agreement  being  established, 
on  a  bill  filed  by  one  partner,  it  must  be  shown  that  there  has 
been  a  substantial  violation  of  some  material  portion  of  the  part- 
nership agreement,  such  as  will  be  sufiicient  cause  for  a  dissolu- 
tion of  the  partnership.  It  follows  that  mere  disagreements  and 
quarrels  between  the  partners  will  not  warrant  the  intervention 
of  the  court.' 


ship  property  the  court  will  decliDe  a 
receivership.  Qregory  v.  Oregory,  1 
Sweeney,  618.  In  Kiim  v.  Barnes,  61 
Hun,  550,  the  action  was  brought  to 
establish  and  enforce  the  rights  of  the 
parties  who  had  advanced  money  and 
incurred  liabilities  in  reliance  upon 
the  agreement  for  a  Joint  enterprise, 
and  it  was  held  that  the  case  was  pe- 
culiarly^ within  the  Jurisdiction  of  a 
court  of  equity  and  that  a  receiver  was 
necessary  to  final  and  complete  relief. 
See  same  case  on  joint  relationship  of 
the  parties  in  109  N.  Y.  267.  In  Law 
V.  OarreU,  L.  R.  8  Ch.  Div.  26,  the 
court  refused  a  receiver  on  the  ap- 
plication of  one  partner  on  the  ground 
that  the  partners  by  an  agreement  had 
referred  all  matters  in  dispute  to  a 
foreign  court,  and  although  the  court 
had  a  right  to  appoint  pending  an  ar- 
bitration it  would  not  do  so  unless  a 
special  case  was  made,  on  the  ground 
that  It  would  interfere  with  the  court 
of  arbitration.  Cf.  8emple  v.  Flynn 
(N.  J.)  8  Cent.  Rep.  549.  As  to  part- 
nership as  between  the  parties  see 
Waugh  V.  Carver,  2  H.  Bl.  235,  246. 


A  receiver  will  not  be  appointed  nor 
an  injunction  granted  in  proceedings 
to  dissolve  an  alleged  partnership 
where  the  partnership  is  denied,  un- 
less it  clearly  appears  that  a  partner- 
ship exists  or  that  the  fund  is  in  dan- 
ger. MeCartyyr.  Stanwix,  16  Misc.  182. 

^Speights  y.  Fliers,  9  QmA72,  In  this 
case  the  court  held  In  an  action  be- 
tween two  parties  that  as  against  the 
legal  title,  or  a  strong  presumptive 
title  in  the  defendant  the  court  would 
interfere  with  great  reluctance,  and 
only  where  the  property  was  in  danger 
of  being  materially  injured  or  lost 
In  W7atman  v.  Bobinson,  21  Md.  80, 
the  evidence  showed  "a  serious  and 
irreconcilable  disagreement  between 
the  parties  both  as  to  the  control  and 
disposition  of  the  property  and  ef- 
fects," a  receiver  was  appointed. 
In  Sloan  v.  Moore,  87  P^  217,  the 
court  say:  * 'Indeed  it  is  difficult  to  see 
how  the  necessity  of  a  receiver  can  be 
avoided  on  the  dissolution  of  a  part- 
nership when  the  parties  cannot  agree 
as  to  the  disposition  of  the  Joint  ef- 
fects for  no  one  has  a  right  to  their 
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§  194.     Who  appointed. 

The  general  principles  in  regard  to  the  proper  person  to  be  se- 
lected as  receiver  have  elsewhere  been  considered,  and  as  a  rule 
are  applicable  to  receiverships  in  partnership  matters.  And  while 
it  is  not  the  osnal  practice,  or  a  very  common  practice,  to  appoint 
one  of  the  partners  receiver,  yet  it  is  sometimes  done  where  the 
circumstances  indicate  that  such  a  course  would  be  productive  of 
the  best  interests  of  all  parties  concerned.  This  course  is  espe- 
cially beneficial  where  the  partnership  property  consists  largely 
of  the  good  will,  and  the  protection  of  the  good  will  depends 
upon  the  continuation,  for  the  time  being,  of  the  business  by  a 
person  thoroughly  acquainted  with  the  nature  of  the  business,  and 


poesession  and  control  superior  to  that 
of  the  other."  Cf.  Walker  v.  Houm, 
4  Md.  Ch.  48;  SpeigliU  v.  Peters,  mpra. 
In  AUen  y.  Hateley,  6  Fla.  142,  164, 
the  court  say :  "From  the  examination 
which  we  have  made  of  the  authorities 
on  this  subject  we  think  the  law  may 
be  considered  as  settled  that  whenever 
the  intervention  of  a  court  of  equity 
'  becomes  necessary,  in  consequence  of 
dissensions  or  disagreements  between 
the  partners,  to  effect  a  settlement  and 
closing  up  the  partnership  concerns, 
upon  a  bill  filed  by  any  of  the  partners 
showing  either  a  breach  of  duty  on 
the  part  of  the  other  partners  or  a  vio- 
lation of  the  agreement  of  partnership 
a  receiver  will  be  appointed  as  a  mat- 
ter of  course."  Where  the  petition 
showed  a  probable  right  to  the  prop- 
erty in  the  plaintiff,  or  a  portion 
thereof  and  that  there  was  danger  of 
being  lost  or  materially  injured  or  im- 
paired, the  appointment  is  proper. 
Saplar  v.  MoeJdne,  9  Iowa,  209.  In 
Semtner^s  Appeal,  58  Pa.  168,  it  was 
held  that  if  it  appeared  that  the  part- 
nership could  no  longer  be  carried  on 
with  comfort  and  advantage  a  receiver 
would  be  appointed.  Cf.  Jordan  v. 
MiUer,  75  Va.  442;  QHdUy  v.  Conner, 
9  La.  Ann.  87. 


In  American  Loan  db  T,  Co.  v.  To- 
ledo, a  A  S,  M.  Co.  29  Fed.  Rep.  416, 
which  was  a  foreclosure  case  on  the 
subject  of  disagreements  the  court 
says:  "All  this  character  of  allegations 
in  the  bill  amount  to  protests  against 
the  management  of  the  company  un- 
der its  present  control,  and  are  such 
as  a  critical  business  judgment  might 
make  against  the  management  of  al- 
most any  railroad  enterprise  a  mere 
conflict  of  opinions  as  to  business 
operations.  In  Sale  v.  Hole,  4  Beav. 
869,  it  was  held  that  a  dormant  part- 
ner was  entitled  to  a  receiver  as 
against  the  managing  partners.  Where 
there  is  such  a  difference  between  the 
parties  that  each  files  a  bill  in  equity 
for  relief  and  the  business  consists 
principally  of  goodwill,  the  court  will 
order  an  immediate  sale  of  the  prop- 
erty and  good  will,  and  restrain  the 
parties  from  conducting  the  same  busi- 
ness directly  or  indirectly  in  the  city 
where  the  partnership  had  been  car- 
ried on.  WUUame  v.  Wilson,  4  Sandf . 
Ch.  405.  Cf .  Pratt  v.  Underwood,  4 
N.  Y.  Civ.  Proc.  167,  ca  to  continua- 
tion of  the  business  by  one  partner, 
and  also  as  to  the  character  of  dis- 
agreement which  will  authorize  the 
appointment. 
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Id  many  cases  no  one  can  be  selected  who  is  so  competent  for  this 
as  one  of  the  partners,  particularly  if  he  be  one  through  whose  in- 
strumentality and  business  judgment  the  business  has  been  es- 
tablished. An  element  to  be  considered  in  the  discretion  to  be 
exercised  in  this  connection  is  the  interest  of  the  respective 
parties.  Thus  if  the  defendant  in  possession  has  a  much  larger 
interest  in  the  profits  of  the  business  and  has  been  the  manager 
thereof  and  the  plaintiff  has  comparatively  a  small  proportion  of 
the  net  profits  and  has  not  been  in  the  active  management  it 
would  seem  to  be  peculiarly  a  case  where  the  defendant  should 
be  continued  in  charge  as  receiver,  and  particularly  so  in  the  ab- 
sence of  mismanagement  or  insolvency.  Of  course  where  one  of 
the  partners  is  appointed  I'eceiver  he  becomes  an  oflScer  of  court, 
and  conducts  the  business  and  closes  it  up,  in  all  respects  as  other 
receivers,  and  his  duties  and  liabilities  are  governed  in  all  respects 
by  the  same  rules,  except  in  the  matter  of  compensation,  the 
court  usually  requiring  such  receiver  to  act  without  compensation.' 


'As  to  the  appolntmeot  of  one  of 
the  parties  as  receiver  the  court  in 
Blakeney  v.  Dufaur,  15  Beav.  40,  says: 
"It  is  probable  that  if  the  master 
should  appoint  either  of  the  partners 
he  will  select  the  one  who  is  at  pres- 
ent in  possession  of  the  assets;  but  he 
would  then  be  in  possession  of  the  as- 
sets in  a  totally  different  character 
from  that  in  which  he  is  at  present. 
He  would  then  be  the  officer  of  the 
court,  having  given  due  security  to 
account  for  the  moneys  he  shall  re- 
ceive; but  in  such  case  it  is  without 
salary.  In  Brien  v.  Harriman^  1 
Tenn.  Cb.  467,  it  was  held  to  be  un- 
usual to  appoint  one  of  the  partners 
receiver,  but  if  it  was  done  it  must  be 
without  salary."  Citing  Wilson  v. 
OreeniDoodf  1  Swanst.  481.  Where  a 
partner  is  appointed  receiver  and 
carries  on  the  business  under  the  di- 
rection of  the  court  and  large  profits 
accrue  therefrom,  all  the  parties  are 
permitted  to  participate  in  such  profits. 
McMafion  v.  McCl^^nan,  10  W.  Va. 
419,  467;  but  see  Durbiny.  Barber,  14 


Ohio,  811;  Whitesidei  v.  Lafferty,  8 
Humph.  160;  Taylor  v.  Hutchison,  25 
Gratt.  536.  In  Beverley  v.  Brooke  and 
Beverley  v.  Scott,  4  Gratt.  212.  it  is  said : 
**  During  such  controversy  the  rents 
are  accruing  in  the  custody  of  the  court 
ready  to  be  paid  over  to  the  party  ulti- 
mately prevailing.  In  truth  from  the 
time  of  the  order  of  appointment  both 
parties  are  in  possession  by  the  hand 
of  the  receiver  and  when  the  question 
of  right  is  ultimately  decided  the  pos- 
session of  the  party  prevailing  be- 
comes exclusive  throughout  the  whole 
period  by  relation  to  the  date  of  the 
order.  This  is  clear  both  upon  prin- 
ciple and  authority.  In  such  case 
there  can  be  no  rule  of  diligence  for 
the  exclusive  appropriation  of  the 
rents."  As  to  the  propriety  of  ap- 
pointing one  of  the  partners  receiver 
and  manager  the  master  of  rolls  in 
Sargant  v.  Bead,  L.  R.  1  Ch.  Div.  600, 
608,  says:  ' '  It  seems  the  plaintiffs  are 
entitled  on  the  undisputed  figures  to 
rather  more  than  three  fourths  of  the 
capital;    they  are   entitled  either  to 
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The  appointment  of  one  of  the  partners  as  receiver  is  frequently 
made  by  agreement  of  the  parties  in  interest,  as  in  so  doing  he  ia 
under  the  control  and  direction  of  the  court,  so  that  no  interest 
can  be  prejudiced  and  the  bond  given  is  a  protection  as  to  the 
proceeds/ 

§  195.    Appointment  in  case  of  retiring  partner. 

The  court  is  frequently  called  upon  to  appoint  a  receiver  in  the 
interest  of  a  retiring  partner  where  the  terms  of  the  dissolution 
agreement  are  being  violated.  Thus  where  a  partnership  has  been 
dissolved  by  mutual  agreement  and  by  the  terms  of  dissolution 
the  remaining  partners  continuing  the  business  assume  and  agree 
to  pay  the  outstanding  firm  liabilities  and  there  is  a  violation  of 
the  agreement  in  this  regard,  the  court  may  properly  appoint  a 
receiver,  at  least  of  so  much  of  the  firm  assets  as  will  be  sufficient 
to  discharge  the  remaining  firm  indebtedness.'    This  is  based 


three  fourths  or  four  fifths  of  the 
profit:  and  they  are  the  original  own- 
ers of  the  husiness  who  have  been  car- 
rying it  on  without  any  substantial  in- 
terference on  the  part  of  the  defend- 
ant for  upwards  of  a  year.  It  ap- 
pears that  the  defendant  was  unable 
through  ill  health  to  attend  tobuslness, 
but  that  does  not  at  all  affect  the  fact 
that  they  are  the  persons  who  carried 
it  on.  *  ♦  •  On  the  other  baud  if 
I  deprive  the  plaintiff  of  the  oppor- 
tunity of  being  receiver  I  might  in- 
flict most  serious  injury  on  the  busi- 
ness." Gf.  CMUna  v.  Barker  [1898]  1 
Oh.  578;  Baynolds  v.  AusUn,  4  Del. 
Ch.  24. 

^Oanner  v.  Belden,  8  Daly,  257; 
Whitmdes  v.  Lafferty,  8  Humph.  150; 
Todd  V.  lUch,  2  Tenn.  Ch.  107. 

•Tr«<  V.  Chasten,  12  Fla.  815.  The 
court  held  that  so  long  as  the  effects 
are  impressed  with  the  character  of 
partnership  property  a  dissolution 
cannot  destroy  the  rights  each  partner 
has  to  a  general  accounting,  the  pay- 
ment of  the  partnership  debts,  and  a 
division  of  the  surplus,  according  to 


their  respective  interests.  The  disso- 
lution destroyed  the  relation  of  part- 
nership, but  with  it  a  new  relation 
was  created,  to  wit,  the  obligation  of 
the  remaining  partner  to  pay  the  debts 
of  the  firm  from  the  firm  assets  trans> 
ferred  to  him  for  that  purpose.  In 
Drury  v.  EoberU,  2  Md.  Ch.  157, 
where  the  right  to  the  collection  of 
the  firm  assets  and  the  winding-up  of 
the  firm  business  was  delegated  to  one 
partner,  it  was  held  that  there  must 
be  an  abuse  of  this  delegated  power 
shown,  or  danger  in  order  to  Justify 
the  court  in  appointing  a  receiver.  If 
he  is  wasting  or  misapplying  the  prop- 
erty, or  if  there  is  danger  of  insolvency, 
or  fraud,  the  court  will  intercede. 
If,  however,  all  these  allegations  are 
denied  by  answer  the  necessity  is  re- 
moved. If  the  parties  on  dissolution 
have  agreed  upon  the  method  of  col- 
lection of  the  accounts  and  the  de- 
fendants are  responsible  no  sufficient 
ground  is  shown  for  a  receiver.  Simon 
V.  Sehloss,  48  Mich.  288;  Arnold  v. 
Bright,  41  Mich.  210.  In  Hayes  v. 
Beyer,  4  8andf.  Ch.  485,  a  bill  was 
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npon  the  doctrine  of  principal  and  suretyship  or  perhaps  more 
properly  npon  the  relation  of  trusteeship.  By  the  terms  of  the 
dissolution  the  retiring  partner  transfers  to  the  remaining  part- 
ner the  legal  title  to  the  partnership  assets  and  the  latter  in  con- 
sideration of  such  transfer  undertakes  to  discharge  the  firm  lia- 
bilities. He  thus  holds  the  property  of  the  late  firm  charged  with 
a  specific  purpose  and  the  courts  jealously  protect  the  interests  of 
the  retiring  partner  therein.  There  may  also  be  a  violation  of 
the  terms  of  the  dissolution  agreement  in  other  impoi*tant  par- 
ticulars which  will  be  ample  cause  for  the  intervention  of  the 


filed  by  one  partner  against  another 
partner  and  his  assignee  seeking  to 
set  aside  an  alleged  fraudulent  assign- 
ment made  by  the  latter  for  the  benefit 
of  creditors,  without  preference,  and 
on  motion  for  a  receiver  the  court  re- 
fused to  appoint,  declining  to  decide, 
however,  as  to  the  right  of  one  part- 
ner to  make  a  valid  assignment,  no 
insolvency  appearing.  (See  note  to  this 
case  as  to  the  power  of  one  partner  to 
make  an  assignment  without  the  con- 
sent of  the  other.)  Where  partners 
cannot  agree  as  to  the  mode  of  liquida- 
tion, the  court  will  appoint  a  receiver; 
and  if  on  the  dissolution  the  partners 
make  an  agreement  as  to  the  mode  of 
winding  up  the  affairs  and  select  one 
of  their  number  to  collect  the  assets, 
and  pay  the  debts  and  distribute  the 
remainder,  a  court  of  equity  will  not 
interfere  and  appoint  a  receiver,  unless 
the  parties  prove  recreant  to  the  trust 
imposed  upon  them  by  the  dissolution 
agreement.  The  retiring  partners 
have  a  right  to  receive  all  information 
respecting  collections  made,  and  ac- 
cess to  the  books,  and  where,  by  reason 
of  bitter  enmity  between  the  parties, 
this  information  and  access  cannot 
reasonably  be  expected,  and  money 
that  should  be  applied  on  firm  indebt- 
edness is  diverted  or  not  used  for  that 
purpose  a  receiver  will  be  appointed. 
WhiU  Y.  Ooffax,  1  Jones  &  8.  207. 


In  AUyn  v.  Boorman,  80  Wis.  684,  the 
retiring  partner  is  held  to  occupy  the 
relation  of  surety  and  entitled  to  the 
rights  of  a  surety.  In  Law  v.  Ford,  8 
Paige,  810,  it  was  held  that  where 
either  partner  has  a  right  to  dissolve 
the  partnership,  and  there  is  no  pro- 
vision as  to  a  settlement  the  appoint- 
ment of  a  receiver  is  a  matter  of 
course,  and  the  court  will  direct  the 
receiver  to  apply  the  assets  ratably 
and  without  preference.  To  the  same 
effect  is  Marten  v.  Van  Sehaiek,  4 
Paige,  479.  On  a  creditor's  bill 
against  a  dissolved  firm  where  one  has 
assumed  the  indebtedness,  it  was  held 
that  a  receiver  should  be  appointed 
over  the  separate  property  of  the  re- 
maining partner  and  the  partnership 
property  but  not  over  the  separate 
property  of  the  retiring  partner. 
Henry  v.  Henry,  10  Paige,  814.  In 
the  absence  of  danger  the  court  will 
not  appoint  a  new  receiver  in  lieu  of 
coreceivers  previously  appointed  by 
consent  of  all  parties,  where  the  only 
cause  of  disagreement  was  their  in- 
compatibility of  temper  and  personal 
quarrels.  Conner  v.  Belden,  8  Daly, 
257.  Cf .  Harding  v.  Glover,  18  Ves. 
Jr.  281;  Peacock  v.  Peacock,  16  Vea. 
Jr.  49;  WiUon  v.  Greenwood,  1  Swanst 
471;  Butchart  v.  Dresser,  4  DeG.  M.  & 
G.  642. 
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court  and  the  appointment  of  a  receiver.*  But  in  this  class  of 
receiverships,  as  in  others,  the  element  of  danger  is  in  all  cases  a 
necessary  element  in  the  absence  of  which  the  court  will  refuse 
to  act* 

§  196.    In  case  of  assignment  by  ivsolvent  partner. 

The  appropriation  of  the  firm  assets  by  an  insolvent  member  of 
the  firm  by  means  of  an  assignment  for  the  benefit  of  creditors 
will  not  be  permitted  by  the  court,  and  on  application  of  the 
solvent  members  against  such  insolvent  member  thus  seeking  to 
dispose  of  the  firm  property  and  his  assignee,  the  assignment  may 
be  set  aside  and  an  injunction  granted  and  receiver  appointed.* 


>  WIuU  ▼.  Ckdfax,  1  Jones  &  S.  297; 
also  preceding  note. 

*8ifnon  v.  8cMos$,  48  Mich.  288;  West 
T.  Chasten,  12  Fla.  815;  Drury  ▼. 
Bob&rts,  2  Md.  Ch.  157. 

*Da«M  Y.Orove,  2Robt.  184,  685.  In 
thiscaae  one  firm  entered  into  an  agree- 
ment with  another  firm  to  do  business 
on  joint  account  in  the  purchase  and 
sale  of  sugar.  One  of  the  firms  made 
a  general  assignment  for  the  benefit  of 
creditors,  without  preference.  The 
other  firm  filed  a  bill  against  the  in- 
solvent firm  and  its  assigns;  it  was 
held  that  the  relation  of  the  two  firms 
was  that  of  partners,  on  the  authority 
of  Oumpston  v.  McNair,  1  Wend.  457; 
Reynolds  ▼.  Cleveland,  4  Cow.  282; 
Mumford  v.  Nicoll,  20  Johns.  611 ;  and 
SmUh  V.  WriffM,  1  Abb.  Pr.  248;  that 
the  interest  of  each  partner  in  the 
assets  and  stock  of  the  partnership 
was  subject  to  the  lien  of  the  other 
partners  for  payment  beyond  their 
ihare  of  the  debts  of  the  company, 
and  was  applicable  to  the  payment  of 
debts  not  paid,  before  any  division  of 
the  partnership  property  {Addison 
T.  BuTckmyer,  4  Bandf .  Ch.  488;  Kirhy 
▼.  Bchoonmaker,  8  Barb.  Ch.  46; 
Georiner  v.  Canijiiohane,  2  Barb.  625); 
that  the  assignment  of  one  firm  only 
carried  that  residuary  interest,  as  it 


was  general  of  the  real  and  personal 
estate  of  the  assignors;  that  the  at- 
tempt of  the  assigning  firm  to  appro- 
priate the  partnership  assets  entitled 
the  other  firm  to  a  receiver.  Hard- 
ing V.  Qlover,  18  Ves.  Jr.  281;  EoberU 
V.  Eberhardt,  28  Eng.  L.  &  £q.  245; 
WiUon  V.  Qreenwood,  1  Swanst.  471, 
480;  Const  v.  Harris,  Turn.  «&  R.  496; 
Hubbard  v.  Guild,  1  Duer,  662.  In 
Seibert  y.  Seibert,  1  Brewst  531,  one 
partner  sold  his  interest  to  another 
member  and  it  was  held  that  the  sale 
was  a  dissolution  of  the  firm,  and  that 
the  vendee  bought  nothing  but  the 
right  to  account,  but  even  in  such 
case  the  remaining  partner  had  no 
right  to  exclude  the  selling  partner 
or  his  assignee  and  set  up  an  adverse 
interest.  The  court  say:  "He  (the 
remaining  partner)  cannot  be  per- 
mitted to  close  the  door  in  the  face  of 
one  who  holds  the  undisputed  assign- 
ment of  a  partner's  share,  and  say  to 
his  cestui  que  iruet  1  hold,  use,  and 
trade  with  all  the  property  as  my 
own."  Cf.  Hayes  v.  Heyer,  4  Sandf. 
Ch.  485;  Butter  v.  TaUis,  5  Sandf. 
610. 

The  court  In  Kirby  ▼.  IngersoU,  1 
Dougl.  (Mich.)  477,  lays  down  the 
following  general  rule:  The  power  of 
dissolving  the  firm  and  at  the  same 
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But  when  a  firm  has  been  dissolved  by  agreement  and  one  part- 
ner agrees  to  close  np  the  business  and  pay  the  firm  liabilitieA^ 
and  makes  an  assignment  for  the  benefit  of  creditors  equally  and 
without  preference,  such  assignment  will  be  npheld  in  the  absence 
of  any  showing  of  danger  of  loss  through  the  assignee  by  reason 
of  insolvency.* 

§  197.    In  case  of  dissolation  by  death. 

The  death  of  a  partner,  as  a  rule,  dissolves  the  partnership  but 
the  surviving  partner  or  partners  are  required  to  wind  up  the 
partnership  business  and  for  the  purpose  of  doing  so  are  entitled 
to  remain  in  possession  of  the  business  and  the  partnership  assets 
for  a  reasonable  time,  in  the  absence  of  a  statute,  to  close  up  the 


time  excluding  the  other  partners 
from  aU  participation  in  the  adminis- 
tering of  the  property  by  the  appoint- 
ment of  a  trustee  for  preferred  cred- 
itors cannot  be  presumed  among  the 
powers  granted  by  partners  to  each 
other.  Power  beyond  this  may  be 
given  in  particular  instances, or  may  be 
inferred  from  the  conduct  and  course 
of  business  of  the  partners.  The  cir- 
cumstances in  which  one  partner  is 
placed  may  sometimes  give  him  power 
to  do  what  otherwise  the  law  would 
not  imply.  The  circumstances  must 
in  such  case  be  such  as  to  authorize 
the  presumption  that  such  power  was 
conferred  by  the  other  partners,  as 
where  one  partner  is  abroad  and  has 
confided  the  management  of  the  busi- 
ness to  the  home  partner.  Cf .  Ander- 
mm  ▼.  Tompkins,  1  Brock.  456. 

>  In  Benton  v.  Chaplain,  9  N.  J.  Eq. 
62.  it  was  held  that  when  one  part- 
ner's interest  is  levied  on  and  sold  it 
works  a  dissolution  of  the  firm  but 
the  court  will  not  appoint  a  receiver 
except  in  case  of  gross  misconduct  of 
the  remaining  partner.  Heathcot  ▼. 
Baventcroft,  6  N.  J.  Eq.  118.  In 
Kirby  v.  IngeraoU,  1  Dougl.  (Mich.) 
477,  it  was  held  that  the  implied  au- 
thority arising  from  the  ordinary  con- 


tract of  partnership  does  not  authorize 
one  partner  without  the  assent  of  the 
other  partners  to  make  a  general  as- 
signment of  the  partnership  effects  to 
trustees  for  the  benefit  of  creditors^ 
giving  preference  to  some  creditors 
over  others;  and  where  it  appears 
that  such  assignment  was  made  with- 
out any  pressing  necessity  therefor, 
and  with  a  view  of  dissolving  the 
partnership  and  thereby  depriving 
other  partners  of  the  i)ower  in  the 
management  and  disposition  of  the 
partnership  property  it  was  fraudulent 
and  void.  The  general  rule  is  that 
one  partner  has  no  right  to  make  an 
assignment  of  the  partnership  effects 
without  the  consent  of  the  other  part- 
ner. Diefdnaon  v.  Legare,  1  Desauss. 
Eq.  587.  But  this  rule  probably  has  an 
exception  where  one  partner  is  abroad 
and  has  confided  the  management  to 
the  resident  partner.  Harrison  v. 
Sterry,  9  U.  8.  5  Cranch.  289,  8  L.  ed. 
104;  Cf.  EgbwU  v.  Wood,  8  Paige,  517; 
the  authority  in  such  case  would 
probably  be  implied,  but  no  authority 
by  implication  can  arise  by  the  simple 
partnership  relationship.  Hatem  ▼. 
Hustsey,  5  Paige,  80;  HUchoock  y.  8t. 
John,  1  Hoffm.  Gh.  511. 
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business  and  account  to  the  representatives  of  the  deceased  part- 
ner for  his  interest  in  the  concern.  During  the  winding-up  of 
the  partnership  business  by  the  surviving  partner  or  partners  the 
court  is  frequently  called  upon  to  protect  the  interest  of  the  de- 
ceased partner  against  mismanagement  or  fraud  or  great  danger 
of  loss,  which  is  usually  accomplished  by  the  appointment  of  a 


receiver. 

*Iii  Connor  v.  AUen^  Harr.  Ch. 
(Mich.)  871,  it  is  held  that  a  suryivlDg 
partner  has  a  legal  right  to  the  posses- 
sion of  the  partnership  property  and 
the  court  will  not  deprive  him  of  that 
light  except  upon  proof  of  misman- 
agement or  danger  to  the  partnership 
effects!  Gf.  Walker  v.  House,  4  Md. 
Oh.  39;  PMips  v.  Atkineofi,  2  Bro.  0. 
C.  272;  Jaequin  v.  Buiseon,  11  How. 
Pr.  885;  Davis  v.  ATner,  8  Drew.  64; 
KirkpcUrick  v.  McElroy,  41  N.  J.  Eq. 
539;  Murray  v.  Mumford,  6  Cow.  441; 
Case  ▼.  Abeel,  1  Paige.  893. 

If  both  partners  are  dead  the  court 
will,  as  a  matter  of  course,  appoint  a 
receiver.  Where  both  are  living  and 
either  has  a  right  to  dissolve  the  part- 
nership, and  the  partnership  agree- 
ment makes  no  provision  for  closing 
up  the  business  a  receiver  will  be  ap- 
pointed, as  of  course,  if  the  partners 
cannot  agree  between  themselves. 
WaXker  v.  House,  supra;  Law  v.  Ford, 
2  Paige,  810;  Emns  v.  Efians,  9  Paige, 
178. 

If  the  survivor  does  not,  within  a 
reasonable  time,  account  with  the  ex- 
ecutor, and  come  to  a  settlement, 
equity  will  interfere,  in  order  to  pre- 
vent loss,  and  appoint  a  receiver. 
Harta  v.  Sehrad&r,  8  Ves.  Jr.  817. 

If  both  partners  are  living  it  must 
appear  that  in  the  end,  or  on  the  final 
hearing  there  will  be  a  dissolution  of 
the  copartnership.  Waters  v.  Taylor, 
16  Yes.  Jr.  10;  Fsaeoek  v.  Peacock,  16 
Ves.  Jr.  57. 

The  court  will  not  interfere  in  case 


of  an  existing  partnership  except  for 
mismanagement  or  violation  of  the 
partnership  agreement,  and  where  one 
partner  dies  the  surviving  partner  has 
aright  to  remain  in  possession, and 
close  up  the  partnership  business,  and 
in  such  case  the  court  will  not  inter- 
fere by  the  appointment  of  a  receiver 
in  the  absence  of  unfaithfulness  or  in- 
solvency. Where  by  agreement  the 
capital  in  the  business  is  to  remain 
for  a  given  length  of  time,  the  act- 
ing partner  has  a  right  to  use  such 
capital  and  can  only  be  interfered 
with  on  such  ground  as  would  justify 
a  dissolution  of  the  partnership  be- 
fore the  time  limited  therefor.  Jae- 
quin V  Buisson,  11  How.  Pr.  885. 
Where  a  partnership  has  terminated 
by  agreement  and  it  is  part  of  the 
terms  of  dissolution  that  a  third  per- 
son should  collect  the  outstanding 
assets,  and  afterwards  one  of  the  part- 
ners dies,  it  is  held  that  the  survivor 
could  not  repudiate  the  agreement 
and  if  he  does  so  the  legal  representa- 
tive of  the  deceased  partner  has  a 
right  to  a  receiver  Davis  v.  Ames,  8 
Drew.  64.  The  appointment  of  an 
executor  to  administer  on  the  estate  of 
a  deceased  partner  is  no  ground  for 
refusing  a  receiver.  Hekne  v.  Little- 
John,  12  La.  Ann.  298. 

The  administratrix  has  an  interest 
in  a  renewed  lease  made  after  the 
death  of  her  intestate,  niade  by  the 
surviving  partners.  Clegg  v.  PUhtoick, 
1  Macn.  &  G.  294.  In  Madgwiek  t. 
Wimble,  6  Beav.  495.  it  was  held  that 
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§  198.    On  application  of  creditors. 

In  matters  of  partnership  the  court  will  sometimes  appoint  a 
receiver  in  an  action  brought  by  the  general  creditors  of  the  firm 
in  behalf  of  themselves  and  the  other  creditors,  the  purpose  in 
such  case  being  primarily  the  appointment  of  a  receiver  and  ul- 
timately the  ratable  distribution  of  the  assets  of  the  firm.  But  in 
this  class  of  cases  there  must  be  mismanagement  or  insolvency 
and  threatened  loss.^ 


where  by  partnership  stipulation  a  son 
of  one  partner,  or,  in  case  of  his  mi- 
nority, the  executor,  should  on  the 
death  of  such  partner  succeed  to  his 
share  in  the  partnership  business,  the 
court  considered  it  an  option  in  favor 
of  such  son  or  executor  and  not  an 
obligation.  Where  the  defendant  in 
an  action  for  dissolution  set  up  a  claim 
to  the  whole  of  the  partnership  prop- 
erty for  himself,  it  was  held  that  it 
was  unnecessary  to  allege  or  show 
misconduct  or  mismanagement  on  his 
part. 

In  Geortner  v.  Canajoharie,  2  Barb. 
625,  it  appeared  that  after  the  death 
of  one  partner  the  remaining  insolvent 
partner  sold  a  part  of  the  partnership 
stock  to  pay  his  individual  debts  and 
the  purchaser  had  knowledge  of  the 
insolvency  and  of  his  object  of  mak- 
ing the  sale,  it  was  held  that  the  sale 
was  void  and  that  each  partner  had  a 
right  to  have  the  funds  applied  di- 
rectly to  the  discharge  of  the  partner- 
ship debts  and  that  if  the  funds  were 
not  so  applied  a  receiver  would  be  ap- 
pointed. Where  a  receiver  is  ap- 
pointed after  the  death  of  one  partner 
such  receiver  succeeds  to  the  rights  of 
the  surviving  partner.  Kirkpairick 
▼.  McElroy,  41  N.  J.  Eq.  689. 

In  all  cases  it  is  held,  except  where 
the  partnership  agreement  otherwise 
provides,  that  the  death  of  one  part- 
ner operates  instanter  as  a  dissolution 
of  the  partnership.  Ex  parte  WiUiam»t 


11  Ves.  Jr.  5;  VuUiamy  v.  NohU,  8 
Meriv.  614. 

After  the  death  of  one  partner  a  re- 
ceiver will  be  appointed  only  in  case 
of  a  breach  of  duty  or  in  a  breach  of 
contract;  and  where  a  surviving  part- 
ner is  carrying  on  the  business  on  his 
own  account  with  the  partnership  ef- 
fects, a  receiver  will  be  appointed. 
Harding  v.  Qhwr,  18  Ves.  Jr.  281. 

*In  FeehheifMr  v.  Baum,  37  Fed. 
Rep.  167,  2  L.  R.  A.  153,  the  court 
say:  "  It  is  now  settled  that  the  courte 
of  the  United  States  may  administer 
an  equitable  right  granted  by  the  law 
of  the  state  in  suits  of  which,  from 
other  reasons,  they  have  jurisdiction. 
It  was  urged  that  creditors  without 
Judgment  had  no  right  to  apply,  in 
equity,  for  the  appointment  of  a  re- 
ceiver. That  this  is  the  general  rule 
is  undeniable,  but  there  are  exceptions 
to  it,  and  one  of  these  exceptions,  of 
apparently  clear  distinctness,  is  where 
the  lawmaking  power  has  enacted,  in 
terms,  that  the  debt  need  only  be  ma- 
tured, with  payment  demanded  and 
with  a  refusal,  as  is  the  law  in 
Georgia.  It  is  true  also— as  is  held  in 
this  circuit  in  Jaffrey  y.  Bravm^  29 
Fed.  Rep.  477— that  a  party  not  in- 
tending to  pay,  by  inducing  one  to  sell 
him  goods  on  credit,  through  the 
fraudulent  concealment  of  hia  insolv- 
ency, and  of  his  intent  not  to  pay  for 
them,  is  guilty  of  a  fraud,  which  enti- 
tles the  vendor,  if  no  innocent  third 
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§  199.    In  case  of  limited  partnerships. 

There  are  a  few  cases  holding  that  in  the  matter  of  limited 
partnerships,  where  the  firm  has  become  insolvent  and  a  bill  is 
filed  in  behalf  of  all  creditors  of  the  firm  a  receiver  may  be  ap- 


party  has  acquired  an  interest  in  them, 
to  disaffirm  the  contract  and  recover 
the  goods.**  Orittenden  v.  Coleman,  70 
Ga.  295;  Donaldson  v.  FarweU,  93  U. 
8.  688,  23  L.  ed.  994.  Upon  the  ques- 
tion of  the  right  of  a  seller  to  disaffirm 
the  sale  and  retake  the  property  sold 
by  him,  upon  the  ground  of  fraud  and 
misrepresentation,  see  note  to  Jaffrey 
y.  Brown,  29  Fed.  Rep.  485.  In  La 
Chaise  v.  Lord.  1  Abb.  Pr.  218,  it  was 
held  that  the  court  would  not  appoint 
a  receiver  where  the  application  was 
in  behalf  of  one  firm,  out  of  a  large 
number  of  creditors  of  an  insolvent 
firm.  Suit  must  be  brought  by  all  the 
creditors  of  the  insolvent  firm  who  will 
unite  therein  and  all  the  defendants 
sought  to  be  made  liable,  as  partners, 
should  admit  the  indebtedness  or,  in 
other  words,  where  a  receiver  is  asked 
without  Judgment  the  indebtedness 
must  be  admitted.  See  also  Hardt  v. 
Levy,  72  Hun,  225.  which  was  an  ac- 
tion by  the  general  creditors  and  all 
others  who  might  come  in  for  the  pur- 
pose of  procuring  a  receiver.  In  this 
case  it  was  held  that  such  an  action 
(without  Judgment)  could  not  be  main- 
tained against  a  general  partnership 
but  that  it  might  be  maintained 
against  a  limited  partnership.  Of. 
Innee  v.  Lansing,  7  Paige,  588;  Van 
AUtyne  v.  Cook,  25  N.  T.  489. 

The  cases  of  Burgwyn  Bros,  Tobacoo 
Co.  V.  Bentley,  90  Ga.  508,  and  OUcer 
V.  Vietor,  74  Ga.  648,  were  actions 
brought  by  general  creditors.  In  the 
latter  case  suit  was  brousrht  to  set 
aside  a  voluntary  assignment  in  wbtch 
a  receiver  was  appointed.  In  Henry  v. 
Bisnry,  10  Paige,  814,  it  was  held  that 


a  creditor  was  not  entitled  to  a  re- 
ceiver of  the  separate  property  of  one 
of  the  partners  who  had  sold  his  inter- 
est to  his  copartner,  the  latter  assum- 
ing the  payment  of  all  indebtedness; 
that  the  receivership  should  be  against 
the  firm  property  and  the  separate 
property  of  the  remaining  partner  un- 
less some  valid  excuse  should  be  given 
for  not  doing  so. 

In  Greenwood  v.  Brodhead,  8  Barb. 
698,  it  was  held  that  creditors  at  large 
must  have  a  Judgment  and  a  lien 
either  legal  or  equitable  and  to  be  in  a 
position  to  assert  such  lien.  In  Vena- 
hie  V.  Smith,  98  K.  O.  523,  it  was  held 
that  before  a  receiver  would  be  ap- 
pointed it  must  be  manifest  that  there 
is  mismanagement  of  the  property  and 
that  it  is  in  danger  of  being  lost  or  that 
It  is  in  possession  of  an  insolvent  or 
unfit  trustee.  Cf.  Dick  v.  Laird,  4 
Cranch.  G.  G.  667. 

A  simple  partnership  creditor  of  a 
copartnership  has  no  such  lien  on  the 
partnership  assets  as  entitles  him  to 
the  appointment  of  a  receiver  to  settle 
up  the  partnership  estate  upon  its  in- 
solvency. WapleS'Platter  Co.  y.  Mitchell 
(Tex.  Civ.  App.)  85  S.  W.  200. 

A  decree  permanently  appointing  a 
receiver  of  the  assets  of  an  insolvent 
firm,  on  the  ground  that  a  trustee  for 
the  payment  of  the  claims  of  creditors 
is  violating  his  duty  in  failing  to  keep 
such  assets  separate  from  his  individ- 
ual funds  and  in  some  place  of  safe 
keeping,  is  appealable  as  adjudging 
the  principles  of  the  case,although  the 
possession  and  administration  of  per- 
sonal property  alone  is  involved. 
Wagner  v.  Ooen  (W.  Va.)  28  B.  E.  786. 
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pointed^  The  action  is  based  upon  the  doctrine  that  upon  the 
insolvency  of  the  firm  the  assets  become  a  trust  fund  to  be  divided 
equally  between  all  creditors,  and  that  in  such  case  it  becomes  the 
duty  of  the  general  partners  to  place  the  firm  property  in  the 
hands  of  a  trustee  for  such  distribution,  and  in  default  of  doing 
so  court  will  appoint  a  receiver  for  such  purpose.  The  under- 
lying principle  upon  which  these  cases  rest  is  that  of  securing  an 
equal  distribution  among  all  general  creditors,  and  the  inequitable 
principle  of  preferences  sometimes  recognized.  The  principle  of 
placing  the  effects  of  a  limited  partnership  in  the  position  of  trust 
funds,  and  applying  to  the  general  partners  the  relationship  of 
trustees  has  its  analogy  in  the  rules  applied  to  private  corpora- 
tions in  cases  of  insolvency,  and  is  founded  upon  justice  and  fair 
dealing  but,  strange  as  it  may  seem,  has  been  established  in  but  one 
of  the  United  States.* 


>  In  MiUs  V.  ArgaU,  6  Paige,  577,  it 
^as  held  that  the  assignment  by  a 
limited  partnership  to  a  trustee  for  the 
benefit  of  creditors  after  the  firm  had 
become  insolvent,  or  was  In  contem- 
plation of  insolvency,  was  void  as 
against  the  creditors  of  the  firm  if 
preferences  were  made  to  one  cred- 
itor, or  class  of  creditors;  and  also  if 
the  assignment  provides  for  the  pay- 
ment of  a  debt  of  the  special  partner 
ratably  with  other  creditors  of  the 
firm.  This  case  was  based  upon  the 
provisions  of  the  statutes  regarding 
limited  partnership  and  prohibiting 
preferences.  In  Innes  v.  Lansing,  7 
Paige,  583,  it  was  held  that  in  a  case 
of  limited  partnership  the  effects  of 
the  firm,  upon  its  becoming  insolvent, 
become  a  special  trust  fund  for  the 
payment  of  the  partnership  debts 
ratably  except  debts  due  special  part- 
ners, and  that  the  filing  of  a  bill  by 
one  creditor  in  behalf  of  himself  and 
of  others  is  a  bar  to  the  filing  of  an- 
other similar  bill.  In  Jackson  v. 
Sheldon,  9  Abb.  Pr.  127,  the  same  doc- 
trine was  held  as  in  the  case  last  cited, 
ftnd  that  where  the  firm  becomes  in- 


solvent it  is  the  duty  of  the  partners 
to  place  in  the  hands  of  a  trustee  the 
partnership  effects  for  the  benefit  of 
all  creditors  without  preference.  It 
was  also  held  that  where  certain  cred- 
itors obtained  judgment  upon  a  failure 
of  the  parties  to  answer  and  levied 
executions  upon  the  partnership  ef- 
fects, after  which  the  partners  made  a 
general  assignment  for  the  benefit  of 
creditors  without  preference,  that  the 
court  should  enjoin  the  levy  and  sale 
on  the  execution  and  appoint  a  re- 
ceiver to  take  charge  of  the  effects  as 
they  existed  at  the  time  of  the  insolv- 
ency. The  decision  is  based  upon  the 
ground  that  the  failure  of  the  parties 
to  answer  and  thereby  suffering  a  de- 
fault of  the  firm  was  in  effect  giving 
a  preference  to  the  judgment  credit- 
ors. The  motion  to  set  aside  the  sale 
in  such  case  for  irregularity  must  be 
made  in  the  action  in  which  the  sale 
was  had,  but  the  order  on  the  sheriff 
to  retain  the  property  unsold  is  prop- 
erly made  in  the  creditor's  suit  Cf. 
Whitmoright  v.  Stimpsan,  2  Barb.  879. 
In  Hayes  v.  Heyer,  8  Sandf.  Ch. 
298,  the  court  say  in  relation  to  gen- 
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t§  200.    In  case  of  expiration  of  partnership. 

Where  a  partnership  has  been  formed  for  a  definite  period  and 
this  period  has  expired  by  its  terms  a  receiver  is  not  usually  ap- 
pointed except  where  mismanagement,  improper  conduct,  or  other 
dereliction  in  duty  is  shown.* 

§  201.    In  case  of  excinsion  of  partner. 

Courts  have  frequently  been  called  upon  to  appoint  a  receiver 
in  matters  of  partnership  where  one  or  more  partners  have  been 
•excluded  from  participating  in  the  management  of  the  firm  busi- 
ness, or  otherwise  denied  recognition,  in  violation  of  the  copart- 
nership agreement,  or  the  implied  relationship  between  the  mem- 
bers of  the  firm.  This  exclusion  may  be  from  a  participation  in 
the  business,  or  from  access  to  the  firm  books,  and  may  take  place 


eral  and  limited  copartDerahips  that 
the  nile  is  the  same  in  both  cases  re- 
garding the  distribution  made  by  the 
-court  but  when  the  order  of  distribu- 
tion is  made  by  the  partners  them- 
selves in  ordinary  copartnerships  they 
may  give  preference  to  one  creditor  or 
-a  class  of  creditors  over  others,  while 
in  limited  partnerships  the  statute 
reserves  that  power  and  directs  the 
mode  of  distribution.  It  was  also 
held  that  a  single  member  of  a  failing 
lirm  cannot  appoint  a  trustee  without 
the  consent  or  knowledge  of  the  other 
partners  and  thus  transfer  to  such 
trustee  the  entire  partnership  effects. 
£ee  also  Dmdng  v.  CoU,  8  Sandf.  Ch. 
884.  In  Eogg  v.  EUis,  8  How.  Pr. 
478,  an  accounting  was  allowed  be- 
tween general  and  special  partners  as 
in  other  cases,  and  this  either  after  or 
before  dissolution.  Of.  LaUimer  v. 
Lord,  4  £.  D.  Smith,  183. 

In  Van  Alstyne  v.  Oook,  25  N.  T. 
489,  it  is  held  that  the  members  of  a 
limited  partnership  before  or  after  in- 
>aolvency  are  just  as  liable  to  suit  for 
their  debts  as  other  natural  persons. 
Their  creditors  are  entitled  to  recover 
Judgment  against  them  with  a  view  of 

21 


reaching  the  individual  property 
as  well  as  partnership  property.  The 
property  of  a  limited  partnership  does 
not  constitute  a  trust  fund  in  the 
hands  of  partners  any  more  than  in 
ordinary  partnerships.  No  rule  of 
equity  exists  which  makes  them  trust 
funds  in  any  other  sense  or  which 
gives  a  court  of  equity  any  control 
over  them,  or  which  forbids  creditors 
of  the  copartnership,  or  an  individual 
from  obtaining  a  lien  on  them  by  due 
process  of  law. 

>  In  BufHn  v.  B&yce,  104  Ind.  58, 
where  a  partnership  had  expired  by 
limitation  and  neither  partner  desired 
to  continue  the  business  it  was  held 
that  a  receiver  would  not  be  appointed 
on  the  application  of  one  to  settle  the 
partnership  affairs  in  the  absence  of 
any  showing  of  mismanagement  or 
improper  conduct  on  the  part  of  the 
person  against  whom  the  relief  is 
sought.  Of.  Shoemaker  v.  Smith,  74 
Ind.  71;  Morey  v.  Qrant,  48  Mich. 
826;  Baker  v.  Backus,  82  111.  79;  WU- 
liiY.  Corliee,  2  £dw.  Ch.  281;  Jones 
V.  Schael,  45  Mich.  879;  Cook  v.  De- 
troit dtM.ROo.^  Mich.  453. 
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during  the  existence  of  the  partnership,  or  after  its  dissolution^ 
and  may  apply  under  some  circumstances  to  the  legal  representa' 
tives  of  a  deceased  partner/ 


1  In  WU&on  ▼.  Greenwood,  1  Swanst. 
471  (481),  it  was  held  that  in  the  or- 
dinary course  of  trade  if  one  partner 
excludes  another  from  taking  that 
part  in  the  concern  which  he  is  enti- 
tled to  it  is  ground  for  the  appoint- 
ment of  a  receiver;  so  also  if  in  the 
course  of  winding  up  the  affairs  after 
the  determination  of  the  partnership, 
the  court,  if  necessary,  interposes  on 
the  same  principle. 

In  Kirby  ▼.  IngenoU,  1  Dougl. 
(Mich.)  477,  it  was  held  that  one  part- 
ner had  no  right,  without  the  consent 
of  his  copartners,  to  make  an  assign- 
ment and  thus  exclude  the  others 
where  it  appeared  that  the  assign- 
ment was  not  of  a  pressing  necessity. 

In  Oonat  t.  Harris,  1  Turn.  &  R. 
496  (526),  it  was  held  that  the  circum- 
stance of  one  partner  having  taken 
upon  himself  the  power  to  ex- 
clude another  from  his  full  share  in 
the  management  of  the  business,  au- 
thorizes the  court  to  appoint  a  receiver. 

In  Ootoan  v.  Jeffrie*,  2  Ashm.  296, 
it  was  held  to  be  an  exclusion  where 
Just  and  fair  books  were  not  kept  and 
where  one  partner  refused  to  furnish 
accounts  demanded. 

In  Blakeney  v.  Du/aur,  16  Beav. 
40,  it  is  said  that  exclusion  will  not 
be  permitted  except  in  cases  where 
the  parties  themselves  have  provided 
by  agreement  for  exclusion  upon  the 
happening  of  certain  events.  Cf. 
TerreU  v.  Goddard,  18  €ki.  664;  Wol- 
bert  V.  Harris,  7  N.  J.  Eq.  606;  Mil- 
bank  V.  Etoett,  2  Meriv.  406. 

In  Goodman  v.  Whitcamb,  1  Jac.  ft 
W.  589,  where  money  was  received  and 
not  entered  in  the  books  and  the  books 
were  not  held  open  to  inspection,  it 


was  held  to  be  a  violation  of  the  du» 
ties  of  partners  to  each  other. 

In  Clegg  v.  FW*wiek,  1  Macn.  ft  Q;. 
284  (298),  where  partners  were  jointly 
interested  with  others  in  a  lease  which^ 
was  subsequently  renewed  in  the  name 
of  some  of  the  partners  without  the 
consent  of  the  others,  it  was  held  to* 
be  an  exclusion.  And  see  Leaeh  v. 
Leach,  18  Pick.  68;  Clemmts  v.  HaU, 
2  DeG.  ft  J.  178;  CUgg  v.  Edmondson,^ 
8  De  G.  M.  ft  G.  787. 

In  SpeighU  v.  Patera,  9  Gill,  472,  ik 
was  held  that  if  one  partner  in  the  or- 
dinary course  of  trade  seeks  to  ex- 
clude another  from  taking  that  part 
in  the  concern  which  he  is  entitled  to^ 
take,  a  receiver  should  be  appointed  on 
the  authority  of  Lord  Eldon  in  WtUotk 
V.  Greentoood,  1  Bwanst.  481. 

In  Kershaw  v.  Matthews,  2  Ruas.  62; 
where  by  the  article  of  agreement  il 
was  stipulated  that  upon  the  death  of 
one  partner  such  deceased  partner 
should  be  succeeded  in  business  by 
some  other  person,  or  by  his  executor, 
and  such  person  refused  to  act  it  was> 
held  that  the  death  of  one  partner  put 
an  end  to  the  partnership  but  that  in 
such  case  it  was  not  an  exclusion  for 
the  reason  that  the  latter  had  never 
been  a  partner. 

InBilton  v.  BtakeLy,  6  Grant  Ch. 
(Ont.)  676,  it  was  held  that  the  repre- 
sentatives of  a  deceased  partner  had 
a  right  to  inspect  the  books  of  the 
partnership  and  to  be  informed  of  the 
proceedings  of  the  8urvivor,and,on  re- 
fusal by  the  latter,  were  entitled  to  a 
receiver.  Cf.  Blsels  v.  Grossmith,  19" 
Grant,  Ch.  (Ont.)  141;  Wileox  v.  PraU,. 
62  Hun,  840. 

In  Katz  V.  Brewingion,  71  Md.  79. 
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§  202.  In  case  of  fraud  by  one  partner. 

The  fraudulent  acts  of  a  partner  as  to  his  copartner,  such  as  a 
misappropriation  of  the  firm  property  or  funds,  false  entries  upon 
the  firm  books,  or  depriving  him  of  access  to  such  books,  conceal- 
ing from  him  the  true  condition  of  the  business,  afford  ground 
for  the  appointment  of  a  receiver.*     And  the  same  rules  apply 


the  allegation  was  that  the  defendant 
had  excluded  the  plaintiff  from  all 
control  over  me  busiDess,  and  had  re- 
fused  to  give  information  regarding  it, 
and  carried  away  the  books  from  the 
placeof  bu8ines8,and  refused  todisclose 
the  place  in  which  they  were  kept.  The 
court  say :  '*  Each  partner  has  an  equ  a 
right  to  take  management  of  the  busi- 
ness although  one  of  them  may  have 
only  an  interest  in  the  profits  and  not 
the  capita],  yet  his  rights  are  involved 
in  the  proper  conduct  of  the  affairs  of 
(he  firm  so  the  profits  may  be  made. 
80  each  partner  has  an  equal  right  to 
information  about  the  partnership  af- 
fairs and  free  access  to  the  books. 
The  complainant  has  a  right  to  learn 
from  the  books  whether  there  were 
profits  and  whether  there  were  debts." 

••  In  Carut  v.  Harris,  1  Turn.  &  R. 
496.  Lord  Eldon  said:  *The  most 
prominent  point  on  which  the  court 
acts  in  appointing  a  receiver  of  the 
paitnership  concern  is  the  circum- 
stance of  one  partner  having  taken 
upon  himself  the  power  to  exclude 
another  partner  from  as  full  share  in 
the  management  of  the  partnership  as 
he  who  assumes  the  power  himself 
enjoys. '" 

In  Daupe  v.  Stetcart,  18  Grant  Ch. 
(Ont)  087,  where  after  a  dissolution 
one  partner  claimed  greater  portions 
of  the  profits  as  his  own  by  reason  of 
certain  alleged  misconduct  of  the 
plaintiff,  and  made  use  of  the  partner- 
ship funds  in  carrying  on  business  in 
his  own  behalf,  it  was  held  to  be  a 
proper  cause  for  a  receiver. 


In  Taung  v.  BuekeU,  51  L.  J.  Ch. 
604,  the  partnership  agreement  pro- 
vided that  in  case  of  disputes  between 
the  partners  they  should  be  settled  by 
arbitration,  yet  a  receiver  was  ap- 
pointed. 

In  Word  v.  Word,  90  Ala.  81,  where 
a  surviving  partner  neglected  to  keep 
an  account  of  the  sales  it  was  held  that 
his  acts  were  negligent  and  faithless 
and  if  there  was  danger  of  loss  a  re- 
ceiver would  be  appointed,  or  the  sur- 
viving partner  placed  under  bonds  to 
account. 

In  QovXding  v.  Bain,  4  Sandf.  716, 
the  court  refused  to  appoint  a  receiver 
where  the  existence  of  a  partnership 
was  denied,  the  court  holding  that  the 
partnership  must  be  either  admitted  or 
established. 

>In  Barnes  v.  Jones,  91  Ind.  161,  it 
it  was  held  that  it  is  an  exceptional 
case  of  partnership  that  a  receiver  will 
be  appointed  unless  a  dissolution  is 
about  to  occur,  but  where  the  plaintiff 
shows  acts  of  fraud  on  the  part  of  the 
defendants  and  an  application  by 
them  of  partnership  property  to  their 
own  use,  false  entries  in  the  books, 
and  a  refusal  of  access  to  the  books 
and  a  concealment  of  the  condition  of 
the  partnership  business,  a  receiver 
should  be  appointed.  Citing  HbweU 
V.  Harney,  6  Ark.  370. 

In  HaigU  v.  Burr,  19  Md.  180,  one 
partner  controlled  the  business  as  if 
exclusively  his  own  and  failed  to  pay 
the  debts  of  the  firm  and  fraudulently 
appropriated  the  assets,  it  was  held 
that  a  receiver  should  be  appointed 
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where  one  partner  has  retired  and  the  remaining  partner  is  com- 
mitting a  fraud  upon  him,  as  by  sending  the  funds  beyond  the 
state  instead  of  applying  them  in  payment  of  the  firm  debts  pur- 
suant to  the  dissolution  agreement/  Also  where  fraudulent 
representations  are  made  as  an  inducement  for  entering  into  the 
partnership  agreement.* 

§  203.    Where  one  partner  Is  mismanaging  business. 

The  grounds  for  the  appointment  of  a  receiver  during  the  con- 
tinuance of  the  partnership  agreement,  or  before  the  expiration  of 
the  time  limited  for  the  dissolution  of  the  copartnership,  are 
numerous,  as  where  one  partner  is  destroying  the  firm  business,* 
or  does  not  account  for  the  firm  receipts,^  or  is  violating  the  terms 


where  the  defendant  was  irrespon- 
sible. 

So  also  in  BUmdhem  v.  Moore,  11 
Md.  874,  the  court  say:  "  That  fraud 
or  imminent  danger,  if  intermediate 
possession  should  not  be  taken  by  the 
court,  must  be  clearly  proved  and  that 
unless  the  necessity  be  of  the  most 
stringent  character,  the  court  will  not 
appoint  until  the  defendant  is  first 
heard  in  response  to  the  application. " 

In  Shannon  v.  Wright,  60  Md.  620, 
it  was  held  that  a  refusal  to  apply 
money  to  the  payment  of  debts  and  a 
refusal  to  allow  an  examination  of  the 
books  and  threatening  to  litigate  with 
the  firm's  money  until  the  plaintiff 
was  ruined  thereby,  was  ground  for  a 
dissolution  of  the  firm  and  the  ap- 
pointment of  a  receiver. 

In  Brenan  v.  Pregton,  2  DeG.  M. 
&  G.  818,  the  defendant  took  posses- 
sion of  part  of  the  machinery  of  a  ship 
and  refused  to  give  it  up.  A  receiver 
was  allowed. 

'In  West  V.  Chasten,12  Fla.816, where 
the  firm  was  dissolved  and  the  partner- 
ship assets  assigned  to  one  who  as- 
sumed the  debts,  it  was  held  that  the 
property  ceased  to  be  joint  property, 
and  became  the  separate  property  of 


one,  the  court  holding:  "If,  however, 
in  a  case  of  this  character  and  rising 
out  of  confidential  relations  the  party 
acts  iniquitously  and  unjustly  or 
fraudulently,  and  pays  no  attention  to 
his  covenants,  disregarding  the  claims 
of  his  surety,  and  is  pursuing  such  a 
course  as  threatens  to  result  in  his 
great  damage  or  injury,  the  court  will 
interfere.  It  will  not  do  to  wait  until 
the  threatened  damage  or  injury 
occurs  to  such  an  extent  as  to  ruin  the 
other.  Then  the  court  of  equity  will 
be  powerless  to  act." 

A  receiver  will  not  be  appointed  of 
a  partnership  at  will  in  the  absence  of 
fraud  and  mismanagement.  Dolphin 
▼.  8teeU{C.  P.)  2  Lack.  L.  News,  111. 

*A  fraudulent  disposition  of  his  in- 
terest in  a  firm  by  one  of  the  copartners 
does  not  authorize  the  appointment  of 
a  receiver  to  settle  up  the  partnership 
estate  at  the  instance  of  a  contract  or 
general  creditor  before  judgment,  as 
the  remedy  at  law  is  adequate.  WapUe- 
Platter  Oo.  v.  MitcheU  (Tex.  Civ.  App.) 
85  8.  W.  200. 

*8yiro  v.  Wagner,  28  N.  J.  Eq.  888; 
New  V.  Wrighi,  44  Miss.  203;  BiAioick 
V.  Conningtby,  1  Vem.  118. 

^Bead  v.  Bou>er9,  4  Bro.  C.  C.  441. 
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of  the  partnership  agreement,*  or  in  case  of  the  insolvency  of  one 
member,'  or  waste,'  or  mismanagement,*  or  serious  disagreement 
such  as  to  endanger  the  business,*  or  misappropriation,*  or  bank- 
ruptcy,' or  absconds,*  or  collusion  with  creditors/ 

When  the  partnership  relation  has  been  entered  into  each  part- 
ner owes  a  duty  to  the  other  to  manage  the  business  in  such  way 
as  to  produce  the  greatest  profits  consistent  with  a  judicious  man- 
agement, and  he  has  no  right  to  conduct  it  in  such  way  as  to  en- 
danger its  success,  or  to  result  in  loss  to  the  firm.  This  may 
result  from  negligence  and  carelessness  or  wilful  inattention,  or  a 
reckless  investment,  contrary  to  and  against  his  copartner's  will 
or  without  his  knowledge  and  consent.** 


>  Const  ▼.  Harris,  Tarn.  «fc  R.  496; 
Brenan  v.  PresUm,  2  DeG.  M.  &  G. 
818;  White  ▼.  Oolfaa},  1  Jones  &  S.  297. 

*  Speights  ▼.  Peters,  9  Gill,  472; 
Wmamsan  ▼.  Wilson,  1  Bland,  Ch. 
418;  WhiU  y.  Colfax,  1  Jones  <&  S. 
297;  Todd  ▼.  Rich,  2  Tenn.  Ch.  107; 
Boyce  v.  Burchard,  21  Ga.  74;  Smith 
V.  Jeyes,  4  Beav.  503;  WilUams  ▼.  WU- 
son,  4  Sandf.  Ch.  379;  Sutro  y,  Wag- 
ner, 23  N.  J.  Eq.  388;  Pini  v.  Bon- 
caroni,  [1892]  1  Ch.  Div.  633;  Shanr 
nan  Y.Wright,  60  Md.  520;  PhilUps  y. 
Treuwint,  67  N.  C.  370. 

'See  preceding  note. 

^De  Tastet  v.  Bordicu,  2  Bro.  C.  O. 
272,  note;  Bufkin  y.  Boyce,  104  Ind. 
63;  Having  v.  Qlover,  18  Ves.  Jr.  281 ; 
Btntan  y.  Chaplain,  9  N.  J.  Eq.  62; 
WUsan  y.  FiteJiter,  11  N.  J.  Eq.  71; 
Cox  y.  Peters,  13  N.  J.  Eq.  89;  Ban- 
daU  Y.Morrell,  17  N.  J.  Eq.  348;  Bird- 
saU  Y.  CoUe,  10  N.  J.  Eq.  63;  Page  y. 
Vankirk,  1  Brewst.  290;  Slemmer's  Ap- 
peal, 58  Pa.  168;  Word  Y,Word,  90 
Ala.  81. 

*Law  y.  Ford,  2  Paige,  310;  Marten 
T.  Van  Schaiek,  4  Paige,  479;  Henn  y. 
Walsh,  2  Edw.  Ch.  129;  Goodman  y 
Whitcamb,  1  Jac.  &  W.  589;  Chapman 
y.  Beach,  1  Jac.  &  W.  596,  4  Beav. 
674;   Smith   y.  Jeyes,  4  Beav.    508; 


Oarretson  y.  Weaver,  8  Edw.  Ch. 
385;  Jackson  y.  DeFbrest,  14  How. 
Pr.  81;  Harding  y.  Olof)er,  18  Ves. 
Jr.  281;  WOUamson  y.  Wilson,  1  Bland. 
Ch.  418. 

*Etans  y.  Coventry,  5  DeG.  M.  & 
G.  911;  Harding  y.  Glover,  18  Ves.  Jr. 
281 ;  Prentiss  y.  Brennan,  1  Grant,  Ch. 
(Ont.)  484. 

''Freeland  y.  Stantfeld,  2  Smale  & 
G.  479;  Wilson  y.  Greentoood,  1  Swanst. 
471;  Eraser  y.  Kershaw,  1  Kay  &  J. 
496. 

^Shepperd  y.  Oxenfidd,  1  Kay  &  J. 
491. 

^EstmekY,  Conningsby,  1  Vem.  118; 
Speights  y.  Peters,  9  Gill,  472. 

"In  Sutro  y.  Wagner,  28  N.  J.  Eq. 
388,  it  was  held  that  where  it  appears 
that  the  defendant  has  deliberately  re- 
solved to  break  up  and  ruin  the  busi- 
ness of  the  firm  and  the  personal  rela- 
tions between  the  partners  were  such 
that  they  could  never  carry  on  busi- 
ness together  to  advantage,  a  receiver 
was  properly  appointed. 

In  New  y.  Wright,  44  Miss.  202,  it  is 
held  where  a  partnership  concern  Is 
broken  up  by  controversial  suits  and 
it  is  apparent  there  can  be  no  agree- 
ment between  the  parties  in  interest  a 
receiver  will  be  appointed.    See  alao 
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And  each  partner  is  required  to  keep  an  accnrate  and  strict 
account  of  the  receipts  and  disbursements,  and  owing  to  the  rela- 
tion of  confidence  existing  between  members  of  a  firm  the  part- 
ners are  not  permitted  to  conceal  from  each  other  the  financial 
transactions  which  interest  all  alike. 

§  204.    On  ground  of  insolyeney. 

If  during  the  continuance  of  a  partnership  one  of  the  partners 
becomes  insolvent  and  he  is  in  charge  or  in  possession  of  the 
partnership  effects  and  danger  of  loss  is  liable  to  result  as  a  con- 
sequence, a  receiver  may  be  appointed.  And  where  a  dissolution 
has  taken  place,  or  such  a  state  of  facts  shown  as  will  justify  the 
court  in  appointing  a  receiver  and  one  of  the  partners  in  posses- 
sion becomes  insolvent  and  danger  is  likely  to  result  therefrom  it 
is  ground  for  the  appointment.  So  also  where  one  partner  has 
sole  charge  of  the  business  and  by  his  mismanagement  the  firm 
becomes  insolvent,  or  where  the  firm  is  insolvent  and  there  are 
mutual  allegations  of  waste,  or  where  the  insolvency  is  brought 
about  by  one  partner  wrongfully  withdrawing  a  large  sum  from 
the  partnership  funds.' 


WaUama  ▼.  WiUon,  4  Sandf.  Ch.  879. 
where  the  facte  charged  were,  that 
the  defendant  had  sold  goods  and 
failed  to  account,  or  refused  to  ac- 
count; that  the  books  were  incorrect 
and  the  defendant  irresponsible;  and 
there  was  also  a  violation  of  the  part- 
nership agreemento.  Cf.  Eattnek  v. 
Cdnningfiby,  1  Vern.  118;  Bead  v. 
Batten,  4  Bro.  C.  C.  441. 

In  Woodfoard  ▼.  SehatieU,  8  John. 
Oh.  415,  it  was  held  that  the  mere  ap- 
prehension of  one  partner  that  the 
other  will  misapply  the  partnership 
funds  is  not  ground  for  an  injunction, 
the  same  rule  being  applied  to  a  re- 
ceivership. 

In  Con$t  ▼.  Harrii,  1  Turn.  &  R 
496,  it  is  said  that  the  court  will  en- 
tertain a  bill  to  compel  partners  to 
act  according  to  the  provisions  of  the 
partnership  contract;  thus,  where  it 
was  agreed  that  the  profite  should  be 


applied  for  a  particular  purpose  and 
a  subsequent  agreement  was  made  by 
a  majority  of  the  partners  to  apply  the 
the  proflte  in  a  different  manner,  on 
the  application  of  the  owner  of  a  one 
eighth  interest  a  receiver  was  ap> 
pointed  on  the  ground  that  the  part- 
nership agreement  could  not  be  altered 
without  the  sanction  of  all  the  parties. 
The  act  of  a  majority  of  the  partners, 
however,  will  bind  the  firm  provided 
all  parties  have  notice  and  are  acting 
In  good  faith.  It  was  also  held  that 
a  bill  merely  for  the  purpose  of  carry- 
ing on  the  budneas  will  not  be  main- 
tained. 

>  In  WiOiamatm  v.  Fttem,  1  Bland, 
Ch.  418,  it  is  said  that  after  a  firm  has 
become  insolvent  the  partners  are  to  be 
considered  as  trustees  for  the  benefit 
of  their  creditors  and  therefore  a  suit 
between  such  partners  might  be  con- 
sidered as  a  creditor's  suit  and  the 
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3[MrtBerRhip  estate  collected  and  dis- 
tributed accordingly.  Tke  allegation 
in  this  case  was  that  the  trading 
Jiad  ceased,  the  firm  utterly  insol- 
Tent  and  a  receiver  was  asked  as 
"the  only  means  of  saving  the  partner 
plaintiff  and  the  creditors  from  the 
fraudulent  practices  of  the  co-partner. 
The  court  say:  "So  long  as  a  man 
•carries  on  his  business  and  has  a  pros- 
pect of  gain  he  Is  not  considered  as 
insolvent;  but  if  in  addition  to  such 
•deficiency  of  property  his  business  so 
far  declines  as  to  leave  him  no  pros- 
pects of  paying  his  debts  he  is  then, 
according  to  the  universal  sense  of 
'mankind,  insolvent."  "Insolvency 
is  the  total  destruction  of  the  pe- 
-cuniary  capacity  of  the  partner  to 
fulfill  his  contract  of  co-partnership. 
But  his  pecuniary  capacity  was  the 
basis  on  which  it  rested.  The  con- 
tract itself  must  therefore  be  consid- 
ered as  effectually  annulled  as  if  tho 
party  were  dead.  If  both  be  insolv- 
•«nt,  or  dead,  there  is  no  efficient  or 
living  capacity  left  to  execute  the 
<eon tract.  If  only  one  be  dead,  or  in- 
flolvent,  the  terms  cannot  be  complied 
with;  and  where  personal  confidence 
was  the  principal  inducement  for 
making  an  agreement,  as  in  contracts 
of  this  nature,  it  would  be  unreasona- 
ble; and  therefore  the  other  party 
ahould  not  have  the  executor,  admiu- 
latrator,  trustee  or  assignee  of  the  de- 
ceased or  of  the  insolvent  intruded 
upon  him.  Consequently  the  partner- 
•thip  between  these  parties  must  be 
•considered  as  having  been  virtually 
«nd  effectually  terminated  by  their 
insolvency.  It  cannot  be  extended 
•over  new  business  transactions  nor  be 
allowed  to  expand  any  more.  It  must 
be  wound  up  and  brought  to  a  close; 
^and  except  for  such  purposes  must  be 
•deemed  to  have  totally  ceased  to  exist.' 
'<8ee  Ex  parte  Williams,  11  Ves.  Jr.  5; 
^Harding  v.   Glawr,  18  Ves.  Jr.  281; 


VvXliamy  v.    iVbWa,    3   Meriv.    614; 
Orawthay  v.  Maule,  1  Swanst.  506. 

"While  a  man  continues  solvent 
the  order  in  which  he  pays  his  cred- 
itors is  a  matter  of  indifference  since 
none  can  suffer;  and  therefore  no 
creditor  has  the  right  to  complain  of 
the  rights  given  to  another.  But  as 
soon  as  he  becomes  insolvent  that 
privilege  ceases;  and  equity  requires 
that  he  should  make  an  equal  distribu- 
tion among  them  all.  The  giving  of 
undue  and  improper  preference  in 
such  circumstances  is  denounced  by 
the  express  provisions  of  our  insolvent 
laws  as  a  fraud.  And  in  all  cases 
where  the  court  of  chancery  can  be 
called  upon  and  does  interpose  for  the 
purpose  of  administrating  the  assets 
of  an  insolvent  debtor  it  is  governed 
by  the  rule  of  equality;  because 
equality  is  equity.  The  assets,  if  in- 
sufficient to  pay  all,  are  always  dis- 
tributed proportionately.  •  •  • 
These  parties  admit  themselves  to 
be  insolvent  debtors.  The  plaintiff 
charges  his  co-partners,  the  defend- 
ants, with  a  design  to  waste  the  joint 
property  and  apply  it  to  their  own 
use.  The  defendants  deny  this  alle- 
gation and  charge  the  plaintiff  with  a 
design  to  misapply  the  funds  and  give 
some  of  the  creditors  undue  prefer- 
ence. Taking  the  charges  of  the 
plaintiff  and  of  the  defendants,  or 
either  of  them,  to  be  true  or  allow  that 
each  or  either  party  was  about  to 
waste  the  property,  or  has  his  favorite 
creditors  to  whom  it  is  his  design  to 
give  an  undue  preference,  and  it  is 
clear  that  one  or  the  other  or  both  of 
them  have  formed  a  fixed  resolution  to 
violate  one  of  the  great  principals  of 
equity  which  it  is  the  province  of  this 
court  to  prevent.  None  of  the  cred- 
itors of  these  insolvent  debtors,  so  far 
as  it  appears,  have  as  yet  obtained  any 
legal  advantage.  It  is  proper  there- 
fore that  tlds  court  should  now  lay  its 
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Bankruptcy  of  one  partner  is  also  a  sufficient  ground  for  the- 
appointment.' 


hands  upon  the  joint  property  of  this 
partnership  and  let  all  its  creditors 
come  in  pari  pctssu  and  according  to 
their  respective  priorities,  if  any 
should  appear."  ^ 

In  White  y.  ColfatB,  1  Jones  &  S. 
297,  it  is  held  that  although  the  arti- 
cles of  distribution  vest  the  righl  of 
winding  up  the  partnership  in  some 
one  or  more  of  the  partners,  yet  when 
they  violate  the  terms  of  the  dissolu- 
tion agreement,  such  as  refusing  access 
to  the  books,  and  when  the  feeling  is 
such  that  the  right  of  supervision  can- 
not be  exercised  without  great  embar- 
rassment or  unpleasantness  a  receiver 
should  be  appointed. 

In  Bayee  v.  Bwrchard,  21  Ga.  74, 
where  one  partner  in  violation  of  his 
duty  mismanages  the  partnership 
business  to  the  great  detriment  of  the 
partnership  and  is  insolvent  it  was 
held  the  other  partner  was  entitled  to 
a  distribution  and  a  receiver. 

In  Smiih  v.  Jeyet,  4  Beav.  608,  it  is 
held  that  the  specific  contract  of  part- 
nership cannot  and  does  not  cover  all 
the  implied  duties  of  the  partners  to 
each  other. 

In  Pini  v.  Boncoroni  [1892]  1  Ch< 
Div.  688,  one  partner  withdrew  from 
the  partnership  a  large  sum  of  money 
and  this  brought  about  its  insolvency; 
a  receiver  was  appointed  although  the 
partnership  agreement  provided  for 
referring  the  matters  in  dispute  to  ar- 
bitration. 

In  RandaU  v.  Morrdl,  17  N.  J.  Bq. 
843,  the  court  say :  '*  But  with  the  cir- 
cumstance of  the  insolvency  of  one  of 
the  partners  In  addition  to  the  fact  of 
the  dissolution  of  the  firm  would  un- 
der ordinary  circumstances  induce  this 
court  to  assume  the  administration 
of  the  partnership  affairs,  I  think,  ad- 


mits of  no  doubt.  •  •  •  It  is  only 
by  the  united  efficacy  of  these  twO' 
safeguards  (injunction  and  receiver- 
ship) that  when  insolvency  supervenea- 
the  estate  of  j.he  co-partnership  can  be 
secured  and  preserved  for  the  benefit 
of  those  to  whom  they  equitably^ 
belong. 

In  Sutre  v.  Wagner,  28  N.  J.  Eq. 
888,  there  was  a  fraudulent  appropria^ 
tlon  of  the  partnership  funds  and  a 
fraudulent  conveyance  of  the  partner- 
ship property  of  one  partner  .In  order- 
to  place  it  beyond  the  reach  of  the 
creditors  and  giving  notice  of  such 
transfer  to  a  commercial  agency  to- 
ruin  the  credit  of  the  firm  and  it  was 
held  a  receiver  should  be  appointed. 
Cf.  Shannon  v.  Wright,  60  Md.  520;. 
PhiUipB  V.  Treuvant,  67  N.  C.  870. 

^Frager  v.  Kershato,  2  Kay  &  J. 
496.    The  bankruptcy  of  one  partner 
puts  an  end  to  the  partnership,   but 
the  solvent  partner  cannot  transfer 
his  right  to  another  by  assignment  or- 
otherwise  to  wind  up  the  concern,  or 
permit  the  same  to  be  sold  on  an  execu- 
tion. In  Wilson  v.  Oreenttood,  1 S  wanst . 
471,  it  is  held  that  on  the  bankruptcy 
of  one    partner  the  partnership  in« 
one  sense  is  determined,  but  is  con- 
tinued until  all  the  partnership  affairs, 
are  settled.    In  Freeland  v.  /^nrfM, 
2  Smale  &  G.  479,  on  the  bankruptcy 
of  one  partner  the  solvent  partner  is. 
entitled  to  a  receiver  and  the  assignee 
has  no  right  to  Interfere  with  the 
partnership  matters   and    with    the- 
collection  of  the  partnership  debts. 

A  firm  whose  articles  provide  that 
if  any  partner  becomes  bankrupt  he- 
shall  cease  to  be  a  partner,  and  his 
share  In  the  capita)  shall  remain  as  a 
loan  during  the  remainder  of  the  part- 
nership term,  the  solvent  partner  is* 
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§  SOS.  Where  dissolntion  has  taken  place. 

When  there  has  been  a  dissohition  of  the  copartnership  hy 
limitation,  or  by  mutual  agreement,  or  otherwise,  and  the  partner- 
ship  agreement  is  silent  as  to  the  method  of  closing  up  the  busi- 
ness, and  the  members  of  the  firm  cannot  agree  in  reference  there- 
to, a  receiver  may  be  appointed.  And  so  where  upon  the  dissolu- 
tion an  agreement  has  been  made  as  to  the  winding  up  of  the 
business,  and  the  agreement  is  being  violated  in  such  a  way  as  to 
result  in  loss. 

Where  a  partnership  has  been  dissolved  and  the  partners  have 
agreed  among  themselves  as  to  a  mode  of  collecting  the  accounts, 
in  the  absence  of  proof  of  irresponsibility  the  court  will  not  ap- 
point a  receiver,'  but  where  there  is  a  serious  disagreement 


entitled  to  be  appointed  receiver  and 
manager  of  the  businew,  but  be  must 
give  security,  pass  his  accounts, 
furnish  proper  accounts  to  trustees, 
allow  them  aU  reasonable  access  to 
the  books,  and  pay  the  balances  in 
his  hands  into  court,  or  into  a  joint 
banking  account  of  such  trustees  and 
himself.  ColUni  t.  Barker  [1893]  1 
Gb.  Div.  578. 

<  Whits  T.  Cdifax,  1  Jones  &  8.  297. 
Upon  the  dissolution,  partners  may 
make  such  an  agreement  as  to  the 
winding  up  as  they  shall  deem  fit,  and 
a  court  of  equity  will  not  interfere 
and  appoint  a  receiver  unless  the 
parties  prove  recreant  to  the  trust  im- 
posed on  them.  When  such  an  agree- 
ment has  been  made  all  the  members 
of  the  firm  are  entitled  t^  have  super- 
vision over  the  acts  of  those  selected, 
to  receive  information  from  them  re- 
specting collections  made,  to  ask  for 
and  have  imparted  information  why 
collections  are  not  pressed,  and  have 
access  to  the  books  of  the  firm ;  and  if 
those  selected  deny  this  right  or  un- 
^reasonably  interfere  with  its  exercises, 
or  even  if  the  relations  of  the  parties 
are  so  changed  that  the  exercise  of 
this  right  would  reasonably  be  ex- 


pected to  be  attended  with  unpleasant- 
ness or  embarrassment,  the  court  will 
appoint  a  receiver.  In  this  case  the 
feeling  of  friendliness  had  changed 
into  bitter  enmity  and  under  such  cir- 
cumstances it  would  be  unreasonable 
to  anticipate  that  the  plaintiff's  right 
of  supervision,  etc.,  could  any  longer 
be  exercised  without  great  unpleasant* 
ncss  and  embarrassment,  if  indeed  it 
could  be  exercised  at  all. 

In  aimon  v.  SMou,  48  Mich.  888, 
it  is  said  that  where  the  partners- 
have  agreed  as  to  the  winding  up  and 
where  the  defendants  are  responsible 
the  court  will  not  interfere  by  the  ap- 
pointment of  a  receiver  until  a  hear- 
ing on  the  merits. 

In  B7ush  V.  Jay,  118  N.  Y.  483, 
overruling  60  Hun,  446,  it  is  held  that 
it  is  manifestly  improper  to  determine 
a  material  issue  upon  affidavits  in  an* 
ticipation  of  the  trial  and  determina- 
tion of  the  issues  Joined.  The  court 
say:  *'  We  know  of  no  practice  which 
authorisfies  the  court  in  this  manner  to 
defeat  the  object  of  the  litigation  and 
place  the  subject  of  the  action  beyond 
the  reach  of  the  court  ultimately  to 
award  it  to  those  showing  title  thereto. 
We  do  not  think  the  special  ternk 
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between  them  concerning  the  winding  up,  or  the   dissohition 
agreement,  the  court  will  do  bo  ;'  and  it  seems  that  this  may  be 


liad  authority  to  take  up  on  motion 
one  of  the  material  iasuea  of  the  case 
and  under  objection  by  one  of  the 
parties  make  an  order  which  was  prac- 
tically a  final  Judgment  in  respect  to 
the  property  involyed  in  such  issue." 

In  Mitcful  ▼.  LUter,  21  Ont.  Rep.  22, 
it  is  held  that  where  the  partnership 
oirticles  provided  that  on  dissolution, 
the  partners  should  select  a  person  to 
^coUect  the  accounts  and  settle  the 
partnership  affairs,  the  court  would, 
'upon  a  failure  of  the  parties  to  agree 
on  some  person,  appoint  a  receiver. 
•Cf.  DavU  V.  Amer,  5  Drew.  64;  Law  v. 
Oat-rett,  L.  R  8  Ch.  Div.  26;  Fietoei 
V.  Baker,  L.  R.  16  Eq.  664. 

In  Harding  y.  Olov&r,  18  Yes.  Jr. 
^1,  it  was  held  that  a  receiver  would 
not  be  appointed  upon  a  mere  dissolu- 
tion but  there  must  be  some  breach  of 
duty  of  a  partner  or  of  the  contract  of 
partnership.  In  this  case  the  defend- 
4Uit  had  been  carrying  on  business  on 
his  own  account  with  the  partnership 
funds  and  a  receiver  was  appointed. 

So  in  Estwiek  v.  Caningtby,  1  Vem. 
118,  a  surviving  partner  was  carrying 
-ou  the  business  but  was  neglecting  the 
collection  of  the  debts,  a  receiver  was 
ordered  in  default  of  security  re- 
quired. 

In  Smith  V.  Jeyei,  4  Beav.  608,  it 
was  held  that  the  plaintiff  must  show 
41  dissolution  or  such  facts  as  would 
warrant  a  dissolution  before  the  court 
would  interfere. 

>  In  SpeighU  v.  PeUrs,  9  Gill.  472, 
where  after  dissolution  the  partners 
failed  to  agree  upon  an  adjustment, 
the  funds  being  in  the  hands  of  one 
partner,  a  receiver  was  appointed. 

It  was  held  that  it  was  not  always 
necessary  that  the  court  should  be 
•satisfied  that  the  property  is  in  immi- 


nent peril  and  that  where  one  partner 
in  the  ordinary  course  of  trade  seeks 
to  exclude  another  from  taking  that 
part  in  the  concern  which  he  is  en- 
titled to  take,  a  receiver  should  be  ap- 
pointed. And  after  dissolution  takes 
place,  or  is  intended,  if  one  partner 
acts  against  the  interest  of  the  other 
or  carries  on  trade  with  the  partner- 
ship funds,  or  in  any  other  manner 
excludes  his  copartner  from  that  share 
to  which  he  is  entitled  in  winding  up 
the  concern,  a  court  of  equity  will 
appoint  a  receiver. 

A  receiver  was  refused  in  Fairhurn 
▼.  PMTwn,  2  Macn.  &  G.  144,  where 
the  question  raised  was  whether  the 
partnership  had  been  dissolved  or  not. 

In  Be  Hermann,  L.  R.  24  Q.  B. 
Div.  640,  it  appeared  that  a  Paris  firm 
having  a  branch  ofilce  in  England  had 
been  declared  a  bankrupt  in  the 
former  country  where  a  syndicate  had 
been  appointed  to  administer  the  es^ 
tate.  Subsequently  a  bankruptcy  pe- 
tition was  presented  in  England  and 
an  order  made  for  a  receiver.  The 
syndicate  appeared  in  court  and 
moved  to  set  aside  all  further  proceed- 
ings. There  was  no  evidence  as  to 
the  domicil  of  the  firm  further  than 
that  two  of  the  parties  resided  in  Eng- 
land where  the  firm  had  large  assets. 
The  court  held  that  it  had  Jurisdiction 
to  appoint  a  receiver,  and  that  the 
fact  that  a  bankruptcy  proceeding 
had  been  commenced  prior  in  a  for- 
eign country  not  shown  to  be  the 
domicil  of  the  debtors,  was  no  ground 
for  staying  the  proceedings  in  Eng- 
land. 

In  Fiseh&r  v.  Tuolumne  County 
Super.  Ct,  98  Cal.  67.  the  title  of  a 
mine  belonging  to  a  partnership  was 
in  the  name  of  a  corporation^  the  latter 
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<doDe  without  notice  to  nonresident  partners,  where  the  resident 
partners  appear ;'  and  is  applicable  to  limited  partnerships  as  well.* 


howerer,  posseflslng  no  interest  in  the 
property.  It  was  held  that  the  court 
-was  authorized  to  appoint  a  receiver 
for  such  property  in  an  action  for  dis- 
solution and  accounting,  notwith- 
standing the  legal  title  to  the  prop- 
erty was  in  the  corporation.  Cf .  Bvf' 
hin  ▼.  Boyee,  104  Ind.  58. 

in  amUh  T.  Lowe,  1  Edw.  Ch.  88, 
It  was  held  that  the  plaintiff  being  in 
possession  of  the  partnership  prop- 
•erty,  was  not  entitled  to  a  receiver, 
the  other  partner  not  objecting  to  his 
possession. 

In  Martin  v.  Smith,  21  Jones  &  B, 
^7.  where  a  dissolution  had  been 
made  by  agreement  and  subsequently 
one  of  the  members  died,  it  was  held 
that  his  death  was  not  an  objection  to 
tbe  appointment  of  a  receiver. 

In  MeElvey  v.  Lewii,  76  N.  Y.  878, 
it  was  held  that  where  no  time  was 
filed  for  the  continuance  of  the  part- 
nership, and  no  provision  made  for  a 
settlement  upon  such  dissolution,  such 
partnership  is  dissolvable  upon  the 
will  of  one  partner  and  the  appoint- 
ment of  a  receiver  is  proper.  Cf .  Law 
V.  Ford,  2  Paige,  810;  Mckrten  v.  Van 
Bchaiek,  4  Paige.  479. 

In  Dunn  v.  MeNavffht,  88  Ga.  179. 
where  the  contract  provided  that  upon 
giving  six  month's  notice  if  tbe  firm 
did  not  pay  ten  per  cent  profits  on  the 
capital,  the  firm  should  be  dissolved, 
sDd  the  evidence  showed  that  it  did 
not  pay  ten  per  cent,  the  partnership 
was  terminated  and  a  receiver  appoint- 
ed.   Cf.  Hamia  V.  Hamia,  27  Md.  679. 

>  In  Alford  v.  Berkde,  29  Hun,  688, 
an  action  was  brought  for  dissolution 
where  the  resident  partners  appeared 
and  it  appeared  that  no  notice  was 
served  upon  the  nonresident  defend- 
ant partner,  but  the  court  appointed 


a   receiver   upon   the   authority  of 
People  V.  Norton,  1   Paige,   17;  Vor-  ' 
planek  v.  Mercantile  Ins.  Co,  2  Paige, 
488;  moodgood  v.  Clark,  4  Paige,  674. 

In  Ogden  v.  Warren,  86  Neb.  715, 
a  receiver  was  appointed  of  the  part- 
nership goods  of  a  foreign  partner- 
ship having  effects  in  the  state  of 
Nebraska. 

'  In  Hogg  v.  Mis,  8  How.  Pr.  478, 
the"  court  appointed  a  receiver  in  a 
case  of  limited  partnership  on  the 
ground  of  disagreement  of  partners  as 
in  other  cases. 

In  Van  AUtyne  v.  Cook,  26  N.  Y. 
489,  it  was  held  that  until  the  order  of 
appointment  is  made  the  property  of 
an  insolvent  limited  partnership  Is 
liable  to  execution  of  a  creditor  re- 
covering a  judgment  otherwise  than 
by  confession,  and  such  creditor  may 
thus  obtain  a  preference,  the  execution 
binding  the  partnership  property  al- 
though the  Judgment  is  against  the 
general  partners  only.  "  The  mem- 
bers of  a  limited  partnership  before  or 
after  insolvency  are  Just  as  liable  to 
suit  for  their  debts  as  other  natural 
I)ersons.  Their  creditors  are  entitled 
to  recover  Judgment  against  them  with 
a  view  of  reaching  the  individual 
property  as  well  as  partnership  prop- 
erty." Speaking  of  the  nature  of  the 
property  of  a  limited  partnership  the 
court  further  say:  "They  are  not 
trust  funds  in  the  hands  of  partners 
any  more  than  ordinary  partnerships. 
There  is  no  rule  of  equity  which 
makes  them  trust  funds  in  any  other 
sense  or  which  gives  a  court  of  equity 
any  control  over  them,  or  which  for- 
bids any  creditor  of  the  copartnership, 
or  of  any  individual,  from  obtaining  a 
lien  on  them  by  due  process  of  law  in 
any  hostile  proceedings." 
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The  mere  fact  that  a  partnership  business  is  nnprofitable,  and 
should  be  discontinued  is  not  of  itself  ground  for  a  receiver  ;*  nor 
that  the  firm  is  largely  indebted  and  is  not  making  money  ;*  nor 
want  of  co-operation  between  the  partners;*  and  facts  must  be 
stated  in  the  bill  showing  the  necessity  or  propriety  of  the 
appointment/ 

§  206.    Before  dissolution. 

In  case  of  an  existing  partnership  before  the  court  will  inter- 
cede and  appoint  a  receiver  it  must  be  made  clear  that  in  the  end,, 
or  when  the  final  decree  is  rendered,  a  decree  for  dissolution  will 
be  rendered.  Hence  it  has  become  a  rule  of  universal  applicatioa 
that  the  plaintiff  must  make  out  a  strong  case,  the  allegations- 
must  be  distinct  and  positive,  and  relate  to  matters  of  substantial 
importance,  and  the  court  must  be  satisfied  that  the  continuation 
of  the  business,  under  the  firm  management,  is  no  longer  possible 
without  sacrifice  of  the  interests  of  the  partners,  or  of  the  firm 
creditors.  The  appointment  of  a  receiver  must  inevitably  result 
in  the  dissolution  of  the  firm,  and  the  destruction  of  its  business, 
and  therefore  the  court  will  intercede  with  great  caution  in  all 
cases  where  the  firm  has  not  already  been  dissolved  by  agreement, 
or  otherwise.*    It  must  likewise  appear  in  an  action  based  upon 


» MoiM  v.  aNm,  23  N.  J.  Eq.  207. 
« Shoemaker  v.  Stnith,  74  Ind.  71. 

*  BoberU  ▼.  Eberhardt,  Kaj,  148.  It 
must  be  shown  in  addition  that  one 
partner  has  interfered  so  as  to  prevent 
the  business  being  carried  on. 

^Tomlineon  v.  Ward,  2  Conn.  896; 
Qmtft  V.  Harris,  1  Turn.  &  R.  496. 

*  Barnes  ▼.  Jones,  91  Ind.  161.  There 
may  be  cases  independent  of  statutory 
provisions  where  a  receiver  may  be 
appointed  to  bridge  over  an  emer- 
gency without  a  dissolution  of  the 
partnership,  but  the  general  rule  is  that 
a  receiver  for  the  business  of  a  firm 
will  not  be  appointed  unless  a  disso- 
lution has  taken  place  or  is  about  to 
take  place.  Dale  v.  Kent,  58  Ind. 
584. 

In  Const  V.  Harris,  1  Turn.  &  R. 


496,  it  is  said  that  the  court  will  some- 
times entertain  a  bill  to  compel  part- 
ners to  act  according  to  the  partner- 
ship agreement  and  appoint  a  receiver;, 
but  the  general  rule  announced  in 
Smith  V.  Jei/es,  4  Beav.  608,  is  that 
there  must  be  either  a  dissolution  or 
such  facts  alleged  which  if  proven  at 
the  hearing  would  entitle  the  plaintifT 
to  a  decree  for  dissolution.  Cf.  Bob- 
erts  V.  Eberhardt,  Eay,  148.  The  rule 
laid  down  in  Sieghoriner  v.  Weissen- 
bom,  20  N.  J.  Eq.  172,  is  that  there 
must  be  a  cause  for  dissolution  shown 
and  as  to  what  is  a  sufficient  cause,  it 
may  be  shown  (1)  that  the  business  of 
the  partnership  is  impracticable  and 
cannot  be  carried  on  except  at  a  loss. 
Citing  BaHng  v.  Diz,  1  Cox,  Ch.  218; 
Jennings  v.  Baddeley,  8  Kay  <&  J.  78 > 
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<lisagreement8  and  dissentions  that  no  adjustment  is  probable.* 
And  yet  even  where  the  action  results  in  a  dissolution  the  ap- 
pointment of  a  receiver  will  not  necessarily  follow,  for  in  such  a 
-case  there  must  be  evidence  of  mismanagement,  misconduct,  or 
•danger.' 


BaOeff  V.  FMl,  18  8im.  496.  (2) 
Thftt  all  confldenoe  between  the 
psrtDera  has  been  destroyed  so  that 
they  cannot  proceed  together;  and  this 
usually  follows  where  one  partner 
has  been  guilty  of  mismanagement. 
•Citing  RarriMon  v.  Tmnant,  21  BeaT. 
482;  Bcuetm-  v.  Welsh,  1  T>e  Q,  A  8. 
178.  See  also  Ooodman  ▼.  Whiteomb, 
1  Jac  A  W.  689. 

1  In  Law  ▼.  Lord,  2  Paige,  810,  it  is 
«aid  that  the  appointment  is  a  matter 
of  course  where  either  party  has  a 
Tight  to  dissolve  the  partnership,  where 
the  partners  have  not  made  provisions 
for  winding  up  the  partnership.  So 
4il80  in  Marten  v.  Van  Schaick,  4 
Paige,  479,  where  the  parties  could  not 
agree  among  themselves  as  to  the  dis- 
position and  control  of  the  property. 

In  Henn  v.  Walth,  2  Edw.  Ch.  129, 
it  is  held  that  mere  dissatisfaction 
«mong  the  partners  is  not  enough  to 
authorize  the  filing  of  a  bill  for  disso- 
lution; to  authorize  a  receiver  there 
must  be  such  a  state  of  facts  as  would 
authorize  a  decree  of  dissolution,  such 
as  breach  of  duty  or  of  the  contract 
-Quarrels  among  the  partners  is  not 
-enough. 

In  Qarretnan  v.  Weaver ,  8  Edw.  Gh. 
886,  it  is  held  that  the  court  will  not 
interfere  by  appointing  a  receiver 
of  a  subsisting  partnership  unless  it 
satisfactorily  appears  that  the  plaintiff 
will  be  entitled  to  have  the  partner- 
•ahip  dissolved  and  wound  up,  but  a 
reodver  will  not  necessarily  be  ap- 
pointed because  an  injunction  is 
.granted.  See  also  Jackson  ▼.  De 
Forui,  14  How.  Pr.  81. 


In  Wmiamson  v.  WUsan,  1  Bland, 
Ch.  418,  there  were  mutual  charges 
made  by  the  partners  against  each 
other  any  one  of  which  it  was  held 
being  sufficient  to  warrant  a  dissolu- 
tion of  the  partnership  a  receiver  was 
appointed,  insolvency  being  admitted 
on  both  sides. 

In  Harding  v.  Glover,  18  Ves.  Jr. 
281,  it  is  held  that  a  receiver  would 
not  be  appointed  merely  upon  the 
ground  of  a  dissolution  of  the  part- 
nership, but  that  there  must  be  a 
breach  of  duty  by  one  partner  or  a 
breach  of  the  contract. 

*  In  Bufkin  v.  Boyee,  104  Ind.  68,  it 
was  held  that  where  the  partnership 
expired  by  limitation  and  neither 
partner  was  desirous  of  continuing  the 
business  a  receiver  would  not  be  ap- 
pointed in  the  absence  of  a  showing  of 
mismanagement  or  improper  conduct. 

In  Benton  v.  Chaplain,  9  N.  J.  Eq. 
62,  one  partner's  interest  was  sold 
under  an  execution  and  it  was  held 
that  this  operated  as  a  dissolution  of 
the  firm  if  there  was  any  fraud  be- 
tween the  purchaser  and  the  insolvent 
partner.  If  the  sale  is  bona  fide  the 
purchaser  in  such  case  stands  in  no 
better  condition  than  the  insolvent  de- 
fendant to  whose  rights  he  has  suc- 
ceeded, and  the  court  will  not  inter- 
fere with  the  remaining  partner  in 
winding  up  the  business  unless  gross 
misconduct  calls  for  it.  Of.  BirdsaU 
V.  Oolie,  10  N.  J.  Eq.  68. 

In  Cox  V.  P^tere,  18  N.  J.  Eq.  89.  it 
was  held  that  where  the  partnership 
was  dissolved  by  mutual  consent  or 
determined  by  the  will  of  either  party 
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the  court  would  not  appoint  a  receiver 
as  a  matter  of  course,  but  this  would 
only  be  done  where  it  was  necessary 
to  protect  the  interests  of  the  parties. 
And  where  one  partner  advances  all 
the  capital  and  the  other  partner  it 
only  interested  in  the  profits,  in  the. 
absence  of  insolvency  or  irresponsi- 
bility or  proof  of  fraud  a  receiver  will 
not  be  appointed. 

Bandall  v.  Marrell,  17  N.  J.  Eq.  848, 
was  a  case  where  the  defendant  was 
insolvent  and  a  receiver  was  appointed. 
In  Page  v.  Van  Kirk,  1  Brewst.  283, 
the  court  say:  ''Although  the  part- 
nership agreement  provides  for  a  no- 
tice of  six  months  of  the  intention  of 
dissolving    the    partnership    and   a 
clause  in  the  agreement  provides  for 
arbitration,  yet  a  court  of  equity  in  a 
proper  case  will  appoint  a  receiver, 
such  as  excluding  one  partner  from 
his  share  in  the  management  of  the 
concern,  and   refusing  information; 
also  using  the  partnership  money  for 
private  purposes,  impracticability  of 
carrying  on  the  business.    In  this  case 
the  court  ably  reviews  all  of  the  au- 
thorities authorizing  a  dissolution  of 
the  partnership  before  the  time  limited 
therefor  by  the  partnership  agreement, 
and  states  the  following  items  of  mis- 
management for  which  the  court  will 
decree  a  dissolution:  (1)  where  one  of 
the  partners  permits  a  friend,  without 
the  consent  of  the  other  partner,  to 
draw  upon  the  concern  for  a  large 
amount.    Citing  Master  v.  Kirton,  8 
Yes.  Jr.  75.    (2)  Where  the  conduct 
of  the  parties  makes  it  Impossible  to 
carry  ob  the  business  upon  the  terms 
stipulated,  citing  Walters  v.  Taylor,  2 
Yes.  A  B.  804.    (3)  Where  one  partner 
refuses  another  permission  to  inspect 
the  books,  sells  goods  for  an  inade- 
quate price,  and  appropriates  partner- 
ship funds  to  his  own  use,  etc."  Citing 


Goodman  y.  Whiteomb,  1  Jac.  A  W. 
689;  Chapman  v.  Beach,  1  Jac.  A  W. 
594.  It  is  also  held  that  in  case  of  oc- 
casional breaches,  but  not  of  such 
grevious  nature  as  to  make  it  impos- 
sible that  the  partnership  could  con- 
tinue, the  court  will  stand  neutral. 
Lotcombe  v.  Buuell,  4  Sim.  11. 

In  Smith  V.  Mules,  9  Hare,  666,  it 
was  held  that  a  refusal  by  one  partner 
to  enter  proper  receipts  is  ground  for 
a  receiver.    As  to  the  refusal  of  the 
court  to   dissolve  a   partnership  on 
slight  ground,  see  Anderson  v.  Ander- 
son, 26  Beav.  190;  Slemmer's  Appeal^ 
68  Pa.  168.    In  the  latter  case  it  was 
held  that  where  the  partnership  can- 
not be  longer  continued  with  comfort 
and  advantage  to  all  concerned  a  dis- 
solution will  be  granted,  but  in  doing- 
so  the  court  will  consider  the  agree- 
ment and  the  duties  and  obligations- 
of  the  parties  expressed  and  implied. 
In  Irtoin  v.   ^hereon,  96  Ala.  64. 
which  was  a  suit  for  settlement  be- 
tween partners,  a  receiver  was  denied 
on  the  ground  that  the  defendant  in 
possession  denied  the  partnership  and 
was  solvent  and  able  to  respond  for 
all  damages,  upon  the  authority  of 
Peacock  v.  Peacock,  16  Yes.  Jr.  49; 
Fairbum  Y.Pearson,  2 Macn.  A G.  144;. 
Qoulding  v.  Bain,  4  Sandf.  716;  Ho- 
bartv.  BaOard,  81  Iowa,  621 :  William^ 
son  V.  Monroe,  8  Cal.  888;  Popper  v. 
Schreider,  7  Abb.  Pr.  N.  8.  66. 

In  Smith  v.  Lotoe,  1  £dw.  Ch.  88,  a. 
receiver  was  refused  on  the  ground  that 
the  plaintiff  was  in  possession  of  th» 
partnership  property. 

In  Loomis  v.  McKemie,  81  Iowa, 
425,  it  was  held  that  ill-feeling  or  dif- 
ferences between  the  partners  which 
are  not  shown  to  have  resulted  from 
the  fault  of  the  defendant  will  not 
Justify  the  appointment.  Cf.  Jfo 
Crackan  v.  Ware,  8  Sandf.  688. 
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§  207.    On  miscellaneoas  groands. 

Where  a  partner  absconds,*  or  appropriates  the  partnership- 
property  or  funds  to  his  private  use,*  or  wliere  partnership  money 
is  improperly  withdrawn  and  invested  on  private  account,  or 
where  the  partnership  books  are  taken  into  a  foreign  jurisdiction 
in  violation  of  an  injunction,'  or  where  one  partner  is  acting  in 
collusion  with  creditors,*  or  when  the  conduct  of  one  partner  is- 
such,  or  the  condition  of  the  business  is  such,  as  a  result  of  mis- 
management, that  serious  loss  is  apparent  a  receiver  will  be  ap- 
pointed. 

§  208.    Appointment  refused  when. 

A  receiver  will  not  be  appointed  in  relation  to  rights  arising- 
frora  joint  ti-ansactions  where  such  transactions  have  been  conouiu- 
mated,  in  the  absence  of  proof  of  insolvency  or  danger  of  loss,* 
nor  where  the  ground  alleged  is  the  mere  refusal  of  one  partner 
to  assist  in  the  management  of  the  business,*  nor  where  the  part- 
nership is  denied,  insolvency  not  appearing/  nor  on  the  applica- 
tion of  a  cestui  qice  t7*itst  having  but  a  small  interest,  where  the 
appointment  would  afiect  large  interests  of  contractors  and  other 
thu*d  persons,*  nor  whei*e  the  partner  in  possession  will  give  se- 


^Sheppaird  ▼.  Oxsr^ford,  1  Kay  &  J. 
491. 

*Iii  iVvntiM  y.  Brennan,  1  Grants 
Ch.  (Ont.)  App.  484,  it  appeared  that 
a  partner  had  purchased  a  house  with 
partnership  funds,  had  withdrawn  all 
partnership  books  from  the  iurisdic- 
don  of  the  court  a  receiver  was  ap- 
pointed. 

*PrenUt$  ▼.  Brennan,  tupra, 

^In  Bttuoiek  ▼.  Coningtby,  1  Vern. 
118,  a  surviving  partner  was  carrying 
on  business  with  debtors  of  the  late 
firm  and  forbearing  the  collection  of 
debts  against  them;  a  receiver  was 
appointed.  See  also  Speights  v.  Pet&r$, 
9  Qill,  473. 

*In  MelrUoth  v.  Perktwi,  18  Mont. 
143.  it  is  said  that  where  it  appears 
from  the  complaint  that  all  the  joint 


operations  had  been  consummated 
except  the  collection  of  the  debts  and 
there  remains  simply  a  dispute  as  to 
the  proper  apportionment  of  the  fund 
arising  from  the  business,  no  aver-^ 
ment  being  made  as  to  insolvency  or 
danger  of  loss,  a  receiver  should  not 
be  appointed. 

*In  RoberU  v.  Eberhardt,  Kbj,  148, 
it  was  held  that  merely  because  the^ 
partners  did  not  cooperate  in  the 
business  was  no  ground  for  a  receiver. 

In  Boioe  v.  Wood,  2  Jac.  A  W.  558, 
a  mortgagee  became  a  partner  or  joint 
owner  and  was  in  possession  of  the 
property;  a  receiver  was  refused. 

^In  Irtoin  v.  EverAon,  95  Ala.  64,. 
where  the  defendant  denied  the  part- 
nership, a  receiver  was  refused. 

^Devlin  v.  Hope,  16  Abb.  Pr.  814. 
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curity  ;*  nor  will  the  court  appoint  as  against  a  non-resident  pur- 
•chaser  of  an  interest  in  the  firm." 

§  209.    ReceiTer*8  power  and  duty. 

The  receiver's  general  powers  and  duties  have  elsewhere  been 
fully  considered,  and  they  are  not  in  partnership  matters  materi- 
ally different  from  those  applicable  to  other  classes  of  receiver- 
ships. Eut  we  repeat  in  this  connection  a  few  of  the  general 
principles  relating  to  the  power  and  duty  of  receivers  which  have 
received  the  sanction  of  the  courts  in  litigation  growing  out  of 
partnership  relations. 

(a)  A  receiver  pendente  lite  must  look  to  the  order  of  appoint- 
ment for  the  general  scope  of  his  power.* 

(b)  The  legal  title  to  the  partnership  property  does  not  vest  in 
him/ 


1  In  Buchanan  v.  ComBtoek,  57  Barb. 
^8,  a  receiver  was  refused  before  it 
was  determined  how  much  of  the 
partnership  effects  belonged  to  each 
partner,  where  no  insolvency  was  al- 
leged and  the  defendant  denied  the 
entire  equity  of  the  complaint  but  of- 
fered to  convey  one  half  of  the  stock 
to  the  plaintiff  to  indemnify  hioL 

In  Saverios  v.  Levy,  1  N.  Y.  B. 
R.  758,  the  defendant  offered  to  exe- 
cute a  bond  in  such  sum  and  with 
such  sureties  as  the  court  might  re- 
quire, conditioned  to  obey  all  orders 
of  court;  a  receiver  was  refused.  In 
Popper  V.  Schreider,  7  Abb.  Pr.  N.  B. 
56,  the  partnership  was  denied  and 
but  a  small  portion  of  the  capital  was 
controlled  by  the  plaintiff  and  the  de- 
fendants were  willing  to  give  security, 
a  receiver  was  refused.  McDonald  v. 
Trqfan,  56  Hun,  648  (mem.) 

^Harvey  v.  Varney,  104  Mass.  486. 
This  rule  was  applied  in  case  of  a  non- 
resident partner,  where  it  appeared 
he  was  acting  in  good  faith.  Evam 
Y.  Etane,  9  Paige,  178;  but  see  contra 
8heppard  v,Oxenford,  1  Kay  &  J.  491. 

*In  Fincke  v.  Fanke,  25  Hun,  616, 


where  an  action  was  commenced  by 
an  administrator  against  the  two  re- 
maining partners,  after  a  receiver 
was  appointed.  The  court  held  that 
the  receiver  had  no  specific  authority 
conferred  upon  him  to  bring  actions 
and  that  the  title  of  the  property  did 
not  vest  in  him;  that  the  receiver  in  a 
partnership  case  is  vested  only  with 
such  power  as  is  conferred  upon  him 
by  the  order;  that  he  is  merely  a  com- 
mon law  receiver  whose  duty  is  only 
to  protect  the  property,  the  title 
therein  remaining  in  the  partnership. 

*In  TOUnghast  t.  Champlin,  4  R.  I. 
178,  it  was  held  that  the  receiver  in  a 
partnership  case  is  vested  wiih  the 
whole  equitable  title  to  the  partner- 
ship property.  For  a  full  discussion 
of  the  powers  and  rights  of  receivers, 
see  Iddifig  v.  Bruen,  4  Sandf.  Ch.  417; 
Hutchineon  v.  Massareene,  2  Ball  &  & 
55;  Davis  v.  Duke  of  Marlborough,  2 
Swanst.  118;  Oreen  v.  Bostwick,  1 
Sandf.  Gh.  186;  Mann  v.  Penitt,  2 
Sandf.  Ch.  271 ;  Waring  v.  BMnton, 
1  Hoffm.  Ch.  582. 

In  Wallace  v.  Teaser,  4  Phila.  251. 
It  was  held  that  the  receiver  succeeds 
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(c)  He  cannot  loan  the  receiyership  funds  to  himeelf  or  to  the 
firm  of  which  he  ifl  a  member/ 

(d)  He  is  the  representative  of  the  interests  of  all  parties  con- 
cerned, and  the  special  representative  of  none.' 

(e)  He  must  use  ordinary  and  reasonable  diligence  in  the  exe. 
cntion  of  his  trust/ 

(f)  He  may  maintain  an  action  in  another  state  to  set  aside  an 
assignment  made  by  one  partner  to  a  creditor  in  fraud  of  another 
creditor  where  there  are  no  local  creditors  having  rights  affected 
thereby,*  and  generally  may  sue  in  his  own  name  to  collect  all 
debts.* 

(g)  He  has  no  greater  power  concerning  the  winding  up  of  the 
partnership  business  tlian  the  partners  possessed.* 


not  only  to  the  legal  title  of  the  part- 
ners as  joint  tenants,  but  also  to  the 
equitable  rights  and  remedies  of  the 
firm.  Fea/ree  v.  QcmiAA,  72  Ala.  841; 
BmiUi  y.  Danvera,  5  Sandf.  669.  Of. 
Ota  ▼.  Volkert,  86  Mo.  605. 

In  Ogdm  v.  Arnot,  29  Hun,  146,  it 
-wsB  held  that  where  one  member  of  a 
firm  becomes  insolvent  and  makes  a 
general  assignment  for  the  benefit  of 
his  creditors,  the  partnership  is 
thereby  dissolved  and  the  solvent  part- 
ner has  a  right  to  close  up  the  busi- 
ness. In  this  case  in  an  action  brought 
by  the  solvent  partner  to  wind  up  the 
business,  the  right  of  a  receiver  to 
sue  is  discussed. 

In  Keeney  v.  Home  Ins.  Co,,  71  N. 
Y.  896,  an  action  was  brought  to  dis- 
solve the  partnership  and  it  was  held 
that  the  receiver  took  no  title  to  the 
property;  the  court  say:  "A  receiver 
p&ndente  Ute  \a  a  person  appointed  to 
take  charge  of  the  fund  or  property 
to  which  the  receivership  extends 
while  the  case  remains  undecided. 
The  title  of  the  property  is  not 
changed  by  the  appointment.  The 
receiver  acquires  no  title  and  only  the 
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right  of  possession  as  an  otQcer  of  the 
court.  The  title  remains  in  those  in 
whom  it  was  vested  when  the  appoint- 
ment was  made.  The  object  of  the 
appointment  is  to  secure  the  property 
pending  the  litigation  so  that  it  may 
be  appropriated  in  accordance  with 
the  rights  of  the  parties  as  may  be  de- 
termined by  the  judgment  in  the 
action."  Citing  Skip  v.  Hdrwood,  8 
Alk.  664;  OreOey  v.  Adderly,  1 
Swanst.  678;  Thomas  v.  Brigsioeks,  4 
Russ.  66;  Bertrand  v.Daviea,  81  Beav. 
436;  Qreen  v.  Bostwiek,  1  Sandf.  Ch. 
166;  Singerly  v.  Fox,  76  Pa.  112; 
Kirkpatriek  v.  Coming,  88  N.  J.  Eq. 
284. 

^Bpan  V.  MorriU,  88  Ky.  852. 

^TiUinghast  v.  Ohamplin,  4    R.   I. 
178  (189). 

*Johnaton  v.  Keener,  28  Dl.  App. 
220. 

*Sob&rnheimer  v.  WTieeler,  46  N.  J. 
Eq.  614;  Sloan  v.  Moore,  87  Pa.  217. 

^Henning  v.  Raymond,  86  Minn.  808. 

^Niemann  v.  Niemann,  L.  R.  48 
Ch.  DIv.  198;  Wiekersham'e  Case,  L. 
R.  8  Ch.  881,  28  L.  T.  663. 
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§  210.    Effect  of  appointment. 

The  effect  of  the  appointment  of  a  receiver  as  to  creditors 
having  liens  is  the  same  as  in  other  cases,  all  liens  remaining  nn- 
affected  by  the  appointment,  and  no  levies  of  execution  or  attach- 
ment being  permitted  thereafter  to  interfere  with  the  possession 
of  the  court  through  the  receiver,  and  no  rights  being  determined 
thereby.' 


1  In  Dawnpart  ▼.  KeU^,  43  N.  Y. 
198,  it  is  said  that  a  Judgment  cred- 
itor acquires  no  preference  by  the 
commencement  of  an  action  in  the 
nature  of  a  creditor's  bill  until  the 
appointment  of  a  receiver  therein  over 
a  junior  judgment,  as  to  personal 
property  which  is  the  subject  of  a 
levy  and  sale  on  execution.  Citing 
SUnjn  V.  WaddeU,  3  Sandf.  Gh.  494, 
616;  Van  AUtyne  v.  Cooky  supra.  It 
is  very  clear  that  as  to  personal  prop- 
erty which  is  the  subject  of  levy  and 
sale  on  execution  a  creditor  by  an 
equity  suit  acquires  no  preference  as 
against  a  judgment  creditor  of  the 
debtor  until  the  entry  of  an  order  ap- 
pointing a  receiver  in  such  equity 
suit.  The  vigilant  creditor,  who  by  his 
execution  seizes  and  sells  the  property 
of  his  debtor  before  the  appointment 
of  a  receiver  in  an  equity  action,  se- 
cures a  preference  which  the  law 
sanctions  and  protects. 

In  Knode  v.  BaldHdge,  78  lod.  54,  a 
member  of  the  partnership  died  and  a 
receiver  was  appointed  to  take  posses- 
sion of  the  partnership  property,  but 
it  was  held  that  no  creditor  had  a 
right  to  have  such  property  seized  and 
sold  on  execution  for  his  own  benefit. 

In  Waring  v.  Bobinson,  Hoffm.  Gh. 
524,  it  was  held  that  when  a  partner- 
ship was  dissolved  and  a  receiver  ap- 
pointed, notice  of  which  was  pub- 
lished in  a  paper  circulating  in  the 
town  where  the  defendant  lived,  the 
payment  of  a  debt  to  one  of  the  part- 
ners would  be  void  if  he  had  notice  of 


the  appointment  brought  home  to  the 
debtor;  and  that  the  filing  of  a  biU 
was  not  a  dissolution,  but  the  receiver 
was  appointed  in  anticipation  that  a 
dissolution  must  take  place.  After 
the  appointment  of  a  receiver  one 
partner  cannot  give  preference  to 
creditors. 

In  Adama  v.  HaekeU,  7  Cal.  187, 
where  one  partner  filed  a  bill  for  dis- 
solution of  the  partnership  and  the 
appointment  of  a  receiver  it  was  held 
that  until  the  dissolution  had  been 
judicially  declared  and  a  receiver  or- 
dered to  make  distribution,  creditors 
are  not  prevented  from  asserting  ad- 
verse proceedings  and  gaining  a  pref- 
erence. Cf.  AdatM  V.  WoodB,  8  Cal. 
152,  9  Gal.  34;  Nagl^e  v.  Mintum,  8 
Cal.  540. 

In  Hanneh  v.  Chase,  1  Bland,  Ch. 
218,  it  was  held  that  the  appointment 
does  not  involve  the  determination  of 
any  right,  or  affect  the  title  of  either 
party  in  any  manner  whatever. 
"From  this  case  it  seems  to  be  settled,'* 
the  court  say,  **  that  until  a  dissolu- 
tion has  been  judicially  declared  and 
a  receiver  ordered  to  make  a  pro  rata 
distribution  of  the  partnership  assets 
among  the  creditors  they  are  not  pre- 
vented from  resorting  to  adverse  pro- 
ceedings and  that  when  a  creditor 
does  resort  to  such  proceedings  he 
may  thereby  gain  a  preference  over 
other  creditors  who  are  less  diligent.'* 
The  reason  of  the  above  rule  is  based 
upon  the  fact  that  the  proceeding  is 
between   partners   and  the  plaintiff 
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§  211.    Beceiyer  as  manager. 

A  conrt  of  equity  is  averse  to  appointing  a  receiver  to  continue 
a  partnership  business  indefinitely,  and  generally  will  refrain 
from  so  doing.  But  there  are  cases  where  the  court  in  the  exer- 
cise of  a  sound  discretion  is  justifiable  in  authorizing  the  receiver 
to  continue  the  business  in  order  that  it  may  be  sold  as  a  going 
concern.  It  not  unfrequently  happens  that  a  valuable  partner- 
ship business  consists  largely  of  the  goodwill  of  the  concern,  in 
which  case  the  cessation  of  business  works  an  immediate  and  per- 
manent loss  and  destroys  the  almost  only  element  of  value  in  the 
business,  and  thus  not  only  the  interest  of  the  members  of  the 
firm  is  sacrificed  but  often  the  interest  of  creditors  as  welL 
Under  such  circumstances  the  court  is  not  only  justified  but  it  is 
highly  commendable  to  continue  the  business  a  reasonable  time 
having,  of  course,  in  mind  the  sale  of  the  partnership  effects  and 


may  at  any  time  dfgmiss  his  bill.  But 
lee  Waring  y.  Bobinwn,  »upra. 

In  BlakeMp  v.  Dttfaur,  16  Beav.  40, 
the  Master  of  Rolls  says:  **The 
province  of  this  court  upon  a  motion 
for  a  receiver  is  quite  clear;  its  duty 
Is  merely  to  protect  the  property  and 
not  to  decide  the  ultimate  rights  be- 
tween the  parties." 

In  Gregory  v.  Gregory,  1  Sweeny, 
618,  the  court  refused  to  appoint  a  re- 
ceiver over  specific  property  without 
satisfactory  proof  that  such  specific 
property  is  in  fact  partnership  prop- 
erty. 

In  Higgintt  v.  Bailey,  7  Robt.  618.  it 
was  held  improper  for  the  court  to 
appoint  a  receiver  upon  motion  and 
undertake  to  determine  what  is  part- 
nership property  as  between  the  part- 
ners and  third  persons. 

In  Morey  v.  Grant,  48  Mich.  826, 
it  is  said  that  in  an  interlocutory  order 
there  should  be  embraced  a  finding  of 
such  facts  as  would  give  authority  for 
divesting  the  possession  of  the  defend- 
ant, and  when  made,  after  the  evi- 
dence is  in,  the  necessity  that  the 
oourt  should  find  that  the  necessary 
facta  were  made  out  is  still  more  ob- 


vious. To  appoint  a  receiver  at  that 
stage  of  the  case  without  first  adjudg- 
ing the  merits  upon  which  the  right  or 
the  propriety  of  the  appointment 
necessarily  depend  was  very  plainly 
erroneous  and  must,  we  think,  have 
been  inadvertent. 

A  receiver  of  a  partnership  ap- 
pointed in  an  action  by  one  partner 
against  the  other  cannot  be  garnished 
in  an  action  by  a  creditor  of  the  firm 
without  leave  of  the  court  appointing 
him.  Blum  v.  Van  VeehUn,  93  Wis. 
878. 

After  a  receiver  is  appointed  the 
property  is  in  the  control  of  the  court 
and  cannot  be  levied  on  by  attach- 
ment or  other  judicial  process.  Jack- 
son V.  Ldfiee,  114  111.  287;  McQowan 
V.  Myers,  66  Iowa,  99. 

If,  however,  the  partnership  has 
been  wound  up  and  there  is  a  balance 
in  the  hands  of  a  receiver  which  be- 
longs to  one  partner  it  is  subject  to  the 
rights  of  creditors.  WiUard  v.  De- 
catur, 59  N.  H.  187. 

A  purchaser  of  one  partner's  inter- 
ests after  the  appointment  is  subject 
to  the  rights  of  the  receiver.  Noonan 
V.  McNab,  80  Wis.  377. 
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goodwill  at  the  earliest  practicable  moment.  The  court,  however, 
under  no  circumstances  will  be  made  a  medium  through  its  receiver, 
of  tiding  the  firm  over  temporary  or  threatened  insolvency.* 

The  appointment  of  a  receiver  in  matters  of  this  character  has 
reference  to  the  final  winding-up  and  dissolution  of  the  partner- 
ship and  not  a  continuation  of  the  business  as  a  going  concern. 


A  In  MerreU  ▼.  Fembertan,  62  Ga.  29, 
the  defendant  had  no  place  of  busi- 
ness, and  if  the  plaintiff  had  any  it 
was  beyond  the  limits  of  the  state. 
The  court  refused  to  appoint  a  re- 
ceiver for  the  purpose  of  opening  up 
a  house  for  the  manufacture  and  sale 
of  medicines,  on  the  ground  that  it  is 
only  where  a  place  of  business  is  ef- 
tablished  that  the  court  will  appoint  a 
manager. 

In  HaU  Y.  HaU,  8  Macn.  &  G.  79, 
the  purpose  of  the  suit  was  to  con- 
tinue the  business  through  a  receiver. 
It  was  held  that  the  object  being  to 
continue  the  partnership  it  was  not 
according  to  the  practice  of  the 
court  to  appoint  a  receiver.  See 
also  Wilson  v.  Oreenvxwd,  1  Swanst. 
471;  Ooodman  v.  Whitcomb,  1  Jac.  A 
W.  589;  Walworth  v.  HoU,  4  Myl.  <& 
C.  619;  Const  v.  Harris,  Turn.  <&  R. 
496.  "The  conclusion,"  the  court 
says,  "I  come  to  is  that  by  the  rule 
and  practice  of  this  court,  a  receiver 
or  manager  is  only  granted  where  it 
is  ancillary  to  the  object  of  dissolu- 
tion. 

In  Roberts  v.  Eberhardt,  Eay,  148, 
it  is  said  that  where  the  purpoee  is 
the  appointing  of  a  receiver  to  con- 
tinue the  business  the  court  does  not 
readily  grant  the  order. 

In  Jackson  v.  De  Forest,  14  How. 
Pr.  81,  it  was  held  that  the  court 
would  not  take  upon  itself  the  re- 
sponsibility of  carrying  on  the  part-  ' 
nership  business.  In  some  cases 
where  it  may  be  necessary  to  secure 
the  goodwill  of  the  partnership  busi- 
ness to  the  purchaser  and  the  full 


value  of  the  partnership  property  to 
the  partners  on  the  sale  a  receiver  is 
allowed  to  carry  on  the  business  until 
he  can  make  a  favorable  sale  of  the 
property.  Cf.  Dayton  v.  Wilkes,  17 
How.  Pr.  510,  where  sufficient  time 
was  allowed  to  dispose  of  the  prop- 
erty advantageously.  Marten  v.  Van 
Sc?uiick,  4  Paige,  479,  is  to  the  same 
effect. 

In  Allen  y.  Hawley,  6  Fla.  142  (164), 
it  is  said  that  it  could  never  have 
been  contemplated  that  a  court  of 
chancery  should  become  the  superin- 
tendent of  the  private  affairs  of  in- 
dividuals. Its  legitimate  purpose  is 
to  adjust  the  rights  and  settle  the  dis- 
agreements of  the  parlies  growing  out 
of  such  transactions.  See  also  Wol- 
bert  V.  Harris,  7  N.  J.  Eq.  605. 

In  Heatlierton  v.  Hastings,  6  Hun, 
459,  the  court  say:  "Although  or- 
dinarily a  court  of  equity  will  not  un- 
dertake to  carry  on  the  business  of  con- 
tending parties  by  means  of  a  re- 
ceiver, yet  cases  sometimes  arise 
where  the  refusal  to  do  that  for  a 
limited  period  would  result  in  great 
loss  to  the  persons  interested.  That 
such  cases  are  exceptional  and  justify, 
as  well  as  require,  the  exercise  of 
authority  which,  under  other  circum- 
stances, would  be  plainly  improper." 
Citing,  among  other  cases,  Orane  v. 
Ford,  Hopk.  Oh.  114,  and  Jackson  v. 
De  Forest,  14  How.  Pr.  81.  See  also 
McMaJion  v.  McClernan,  10  W.  Va. 
419;  Taylor  v.  Ifeate,  L.  R.  89  Ch. 
Div.  538;  Marten  v.  Van  Sehaiek,  4 
Paige,  479;  Williams  t.  Wilson,  4 
Sandf.  Ch.  879. 
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§220.  Jurisdiction. 

§  221.  Statatory  power. 

g  222.  Exercise  of  power  discretion- 
ary. 

§  223.  Power  to  appoint,  limitation 
of. 

§  224.  Application ;  by  whom  made. 

(a)  Stockholders. 

(b)  Sureties  for  corporation. 

(c)  Minority  stockholders. 

(d)  Defendant. 

(e)  Directors. 

(f)  Judgment  creditors. 

(g)  But  not  by  corporation. 
{J  225.  Grounds  for  appointment. 

(a)  Statutory  grounds. 

(b)  Default  in  mortgage  indebt- 

edness. 

(c)  Mismanagement. 

(d)  Insolvency  and  officers  ceas- 

ing to  act. 

(e)  When  corporation  dissoWed. 

(f)  When  charter  repealed. 

(g)  When  declared  bankrupt, 
(b)  Neglect  of  majority  to  elect 

officers. 

(i)  When  necessary  to  resort  to 
unpaid  subscriptions. 

(j)  Where  charter  rights  are  vio- 
lated. 

(k)  Judgment  creditors. 
8  226.  When  not  appointed. 

(a)  Unless  proceeding  is  to  dis- 

solve corporation. 

(b)  Mere  disagreement  not  suffi- 

cient 

(c)  Where  no  efTort  to  secure  re- 

dress through  company. 

(d)  Law  affords  adequate  rem- 

edy. 
(<?)  Repairs,  are  required  by  law. 


(f)  Defendant  foreign  corpora- 

tion without  property, 

(g)  Title  to  premises  in  litiga- 

tion, 
(h)  In  foreclosures,  right  to  fore- 
close not  clear, 
(i)  No  showing  of  danger  or  loss. 
(J)  After  payment  of  mortgage, 

no  excess, 
(k)  Relative  indebtedness  small. 
(1)  Applicant  a  secured  creditor, 
(m)  Possession     rightfully     in 
mortgagee. 
%  227.  Fraud  as  ground  for  appoint- 
ment, 
g  228.  Insolvency  as  ground  for  ap- 
pointment, 
g  229.  In  foreclosure  proceedings, 
g  280.  Effects  of  appointment. 

(a)  Liens  remain  unimpaired. 

(b)  Possession  of  property  pro- 

tected. 

(c)  As  against  interference  from 

other  courts. 

(d)  As  to  unfriendly  litigation. 

(e)  Effect  as  to  unexpired  leases. 

(f)  Effect    80   to    predecessor's 

contracts. 

(g)  As  to  corporate  powers, 
(h)  As  to  owner's  control. 

(i)  Abatement   of   pending   ac- 
tions, 
g  281.  The  receiver's  relationship. 

(a)  Agent  of  the  court. 

(b)  Trustee  of  creditors. 

(c)  Representative    of    corpora- 

tion as  to  title. 
g  282.  The  receiver  as  manager, 
g  288.  Receiver's  powers  and  duties. 

(a)  Power  to  borrow  money. 

(b)  To  purchase  rolling  stock. 
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vi)  ^>  nftln  Mec^ful  repain. 
ysi)  IV  compromiae. 

yt)  tV>  redeem. 
\g)  To  pay  taxea 
yh)  To  lease, 
vi)  To  mortgage, 
(j)  To  invest, 
.(k)  To  contract 
(1)  To  sell. 

(m)  To  make  assessments, 
(n)  Duty  to  appeal. 
§  284.  Liability  of  recelyer. 

(a)  On  bis  contracts. 

(b)  For  rent 

(c)  For  interest. 

(d)  For  debts  incurred. 

(e)  Personal  liability  for  torts. 

(f)  Official  liability  for  torts  and 

damages. 

(g)  Extent  of  liability. 

(h)  Liability  for  loss  in  manage- 
ment, 
(i)  Liability  on  order  of  coart 
§  285.  Suits  by  receiver  of  a  corpora- 
tion. 

(a)  Generally. 

(b)  When  be  may  sue  in  his  own 

name, 
(i)  Where  assets  have  been  as- 
signed. 
{iS)  Where  decree  so  empowers. 
(S)  Where  statute  authorizes  it 


8836.  To  reoom  stock  subtcriptions. 

(a)  As  a  general  rule  he  may  re- 

cover. 

(b)  When  so  empowered  corpo- 

ration excluded. 

(c)  Extent  of  power  in  coUosive 

transactions. 

(d)  Extent  of  liability  governed 

by  indebtedness. 

(e)  Court  must  first  determine 

corporate  indebtedness. 

(f)  In  what  action  to  be  recov- 

ered, 
g  387.  To  avoid  fraudulent  transfers. 

8288.  To  recover  illegal  dividends. 

8289.  Leave   of   court   to    sue    re- 

quired. 
§  240.  Suits  by  foreign  receiver   of 
corporation. 

(a)  By,  for  foreign  corporation 

dissolved. 

(b)  By,  as   against   creditor  of 

same  state. 

(c)  By,  where  recovery  not  in 

conflict  with  law  of  forum. 

(d)  By,  as  to  property  reduced 

to  possession. 

(e)  By,  to  recover  assessment  on 

premium  note. 

(f)  Necessary  allegations. 

g  241.  Collateral  attack  of  receiver, 
g  242.  Receiver's  possession. 


§  220.    Jurisdiction. 

Courts  of  equity,  in  the  exercise  of  their  ordinary  chancery  ju- 
risdiction, have  not  the  power  to  appoint  a  receiver  over  a  corpo- 
ration, and  tlius  place  the  management  of  its  business  and  affairs  in 
the  hands  of  an  officer  of  court.  Such  courts,  not  having  inherent 
power  to  wind  up  a  corporation,  cannot  indirectly,  through  the  ap- 
pointment of  a  receiver,  accomplish  what  cannot  badone  directly. 
There  must  be  found  statutory  power  and  authority  vested  in  courts 
of  equity,  or  courts  exercising  equitable  jurisdiction,  enabling  them 
through  a  receivership  to  wind  up  incorporated  companies,  and 
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difitribnte  their  assets  to  creditors  and  shareholders,  or  other  per- 
sons entitled  thereto/     As  to  the  question  of  conflict  of  jurisdio- 


>A  court  of  equity  has  do  power  to 
Interpoee  its  authority  for  the  purpose 
of  adjusting  controversies  that  have 
arisen  among  the  shareholders  or  di- 
rectors of  a  corporation  relative  to 
the  proper  mode  of  conductiDg  the 
corporate  business,  as  it  may  do  in 
cases  arising  between  members  of  an 
ordinary  partnership.  It  is  for  the 
reason  that  corporations  have  a  legis- 
lative power  where  the  directors  or 
shareholders  are  duly  convened  that 
is  fully  adequate  to  settle  all  questions 
affecting  their  business  interests  or 
policy,  and  they  should  be  left  to  dis- 
pose of  all  questions  of  that  nature 
without  applying  to  courts  for  relief. 
A  stoclcholder  cannot  invoke  the 
power  of  this  court  to  control  its  offi- 
cers or  board  of  managers,  or  to  wrest 
the  corporate  property  from  their 
charge  through  the  agency  of  a  re- 
ceiver so  long  as  they  neither  do,  nor 
threaten  to  do,  any  fraudulent  or  uitra 
tire9  acts,  and  so  long  as  they  Iceep 
within  the  limits  of  the  by-laws  which 
have  been  prescribed  for  their  govern- 
ance. Bdwes  V.  Qmtra  Gotta  WcUer 
Co.  C'ffatcM  V.  Oakland")  104  U.  S. 
450,  26  L.  ed.  828;  Oglesby  ▼.  AttriU, 
105  U.  8.  605.  26  L.  ed.  1186;  French 
V.  Qifford,  30  Iowa,  148.  It  is  also 
true  and  well  established  that  a  court 
of  equity  has  no  power,  at  the  suit  of 
an  individual,  to  decree  a  dissolution 
of  a  domestic  corporation  and  a  wind- 
ing up  of  its  affairs  unless  such  ex- 
traordinary power  has  been  conferred 
upon  it  by  Uie  terms  of  some  statute, 
even  though  such  power,  has  been  in- 
voked by  the  state  through  its  attor- 
ney general.  Folger  v.  Columbian  Ins. 
Cd,  09  Mass.  267;  8Ue  v.  Bloom,  5 
Johns.  Ch.  866;  French  v.  Oifford,  80 
Iowa,  148;  AUp.  Qen,  v.  Chkoffo  db  N. 


W.  R.  do.  85  Wis.  425;  Baker  v. 
Louisiana  Portable  B.  Gb.  84  La.  Ann. 
754.  Much  less  can  they  exercise 
such  power  with  reference  to  a  foreign 
corporation.  For  the  courts  of  a  state 
have  no  visitorial  power  over  foreign 
corporations  doing  business  within  the 
state  unless  such  power  is  expressly 
conferred  by  local  statutes.  Iforth 
State  Copper  d  O.  Min.  Co.  v.  J^ield, 
64  Md.  151;  WOkina  v.  ITutme,  60 
Md.  258.  Of.  BepubUoan  Mountain 
SHwr  Mines  v.  Brawn,  58  Fed.  Rep. 
644,  24  L.  a  A.  776. 

In  Patten  v.  Accessory  Transit  Co, 
4  Abb.  Pr.  285.  18  How.  Pr.  502,  it  is 
held  that  the  appointment  of  a  re- 
ceiver of  chattel  property  in  the 
possession  of  a  mortgagee,  except 
where  it  is  necessary  to  secure  the 
rights  of  other  parties,  is  an  impair- 
ment of  the  obligation  of  contract  be- 
tween the  parties  and  is  therefore  be- 
yond the  constitutional  power  of  both 
court  and  legislature.  As  to  the  want 
of  power  of  courts  of  equity  inde- 
pendent of  statutory  authority  to  dis- 
solve corporations  and  wind  up  their 
business,  see  Adler  v.  Milwaukee 
Patent  Brick  Mfg,  Co.  18  Wis.  57; 
Hinckley  v.  I^fkter,  88  Wis.  64;  Bfnd 
V.  Framingham  A  L,  R.  Co.  180  Mass. 
104;  NeaU  v.  HiU,  16  Gal.  145;  La 
Soeiete  Francaise  v.  16th  Judicial  Diet. 
Ct.  58  Gal.  495:  Walters  v.  Anglo  Amr 
erican  Mortg,  d  T.  Go,  SO  Fed.  Rep. 
816;  BlaUhford  v.  Boss,  54  Barb.  42; 
Belmont  v.  Erie  R  Co.  52  Barb.  687; 
Waterbury  v.  Merchants*  U.  Exp,  Co, 
50  Barb.  157;  Howe  v.  Deuel,  48  Barb. 
504;  Bangs  v.  Mcintosh,  28  Barb.  591; 
Baker  v.  Backus,  82  111.  79;  Mason  v. 
Equitable  League  Sup.  Ct,  77  Md.  488; 
HamiUon  v.  Accessory  Transit  Co,  8 
Abb.  Pr.  355;  Briarfleld  Iron  W(yrk$  v. 
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tion  the  general  mle  is  that  the  court  which  first  makes  ati  order 
for  the  appointment  of  a  receiver  will  be  entitled  to  administer 

the  estate/ 


Foster ^  54  Ala.  622;  ConwrM  v.  Bimoek, 
22  Fed.  Rep.  573;  Hand  v.  Dext&r,  41 
Ga.  454. 

*'The  basic  principle"  says  Mr. 
Spelling  (Priv.  Corp.  vol.  IL,  §  842), 
'*of  the  rule  which  denies  a  court  of 
equity  the  authority  to  appoint  a  re- 
ceiver of  a  corporation  without  a  stat^ 
ute  conferring  it  under  circumstances 
which  would  warrant  the  appoint- 
ment of  one  in  the  case  of  an  indi- 
vidual is  that  such  courts  in  adminis- 
tering relief  may  not  proceed  contrary 
to  a  positive  rule  of  law.  Now  the 
responsibility  of  a  corporation  for 
abuse  of  its  franchise  is  on  the  state, 
and  a  judgment  of  forfeiture,  which 
is  one  form  of  dissolution,  cannot  be 
rendered  at  law  at  the  suit  of  an  indi- 
vidual; nor  can  the  same  be  done  in 
substance  in  equity  by  putting  an  end 
to  all  its  operations,  taking  all  its 
property  into  possession  and  its  mo- 
tive power  aw,ay,  and  making  distri- 
bution, leaving  nothing  but  an  empty 
name." 

As  to  the  want  of  power  to  appoint 
a  receiver  over  a  corporation  in  the 
absence  of  a  statute,  see  FUcher  v. 
San  FrancUco  Sup.  Ct,  2  Am.  &  Eng. 
CJorp.  Cas.  N.  8.  839. 

What  is  termed  jurisdiction  as  used 
in  this  connection  has  reference  to  the 
power  to  do  a  judicial  act.  WUmer 
V.  Aila^nta  db  B.  Air  Line  R.  Co,  2 
Woods,  409:  Fast  Tennessee,  V,  dh  G. 
R.  Co.  V.  Atlanta  dh  F.  R.  Co.  49  Fed. 
Rep.  608,  15  L.  li.  A.  109;  MercIianU' 
A  P.  Nat,  Bank  v.  Masonic  Hall,  68 
Qa.  649;  LeadviUe  Coal  Co.  v.  Me- 
Oreery,  141  U.  8.  475,  35  L.  ed.  824. 

This  rule  is  founded  upon  the  prin- 
ciple that  the  appointment  of  a  re- 
ceiver is  in  the  nature  of  an  equitable 


execution.  Datie  v.  Oray,  83  U.  8. 
16  Wall.  203,  21  L.  ed.  447;  Betterleg 
V.  Brooke,  4  Gratt.  187;  Hani  v.  Wolfe, 
2  Daly,  303. 

As  to  the  want  of  Inherent  power 
of  a  court  of  equity  to  dissolve  a  cor- 
poration and  appoint  a  receiver  of  its 
property,  see  Verplanek  v.  MercafUiU 
Ins.  Oo,  2  Paige,  452;  Bank  Gomrt.  v. 
Bank  of  Buffalo,  6  Paige,  497;  WcOer- 
bury  V.  Merchants  db  U.  Bxp.  Co.  50 
Barb.  167;  Robertson  v.  BuUiohs,  11 
N.  T.  252;  Howe  v.  Deuel,  43  Barb. 
604;  Belmont  v.  Erie  R.  Co.  62  Barb. 
665;  Slee  v.  Bloom,  5  Johns.  Ch.  379; 
Van  Pelt  v.  Umied  States  MetaUie 
Spring  B.  A  S.  H.  Co.  13  Abb.  Pr.  N. 
8.  331;  NeaU  v.  HiU,  16  Cal.  150;  Bay- 
less  V.  Orne,  1  Freem.  Ch.  (Miss.)  172; 
French  v.  Oifford,  30  Iowa,  153;  Atty. 
Oen.  V.  Bank  of  Michigan,  Harr.  Ch. 
315;  State  v.  Merchants'  Ins.  A  T.  Co. 
8  Humph.  252;  Baker  v.  Backus,  82 
lU.  79;  Fountain  Ferry  Tump.  Road 
Co.  V.  Jewell,  8  B.  Mon.  142;  La 
Societe  Francaise  v.  16th  JudidcU  DisL 
Ct.  53  Cal.  495. 

Where  a  case  is  pending  in  one 
court  in  the  matter  of  injunction  an- 
other court  may  properly  entertain 
jurisdiction  to  appoint  a  receiver. 
San  Antonio  db  G.  S.  R.  Co,  v.  Dam, 
2  Am.  &  Eng.  Corp.  Cas.  N.  8.  374. 

The  appointment  being  discretion- 
ary it  is  not  a  right  of  course  upon  the 
establishment  of  insolvency  of  the  cor- 
poration. McGeorge  v.  Big  Stone  Gap 
Improv.  Co.  67  Fed.  Rep.  262. 

The  president  of  a  corporation  has 
no  power  to  consent  to  the  appoint- 
ment of  a  receiver.  Walters  v.  AngUy- 
American  Mortg.  db  T.  Co.  ^  Fed. 
Rep.  316. 

'When  jurisdiction  is  obtained  it 
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§  221.    Statutory  power. 

In  England,  and  in  most  of  the  states  of  this  country,  the 
power  of  the  courts  of  chancery  over  the  affairs  of  corpora- 
tions has  been  enlarged,  in  some  instances  even  to  the  extent  of 
winding  up  the  corporations,  and  distributing  their  assets,  and 
in  nearly  all  cases  express  power  is  given  to  the  coarts  to  appoint 
receivers  as  a  necessary  requisite  to  the  due  and  proper  exercise 
of  the  enlarged  duties  and  extraordinary  powers  conferred. 
These  statutory  powers  are  by  no  means  uniform  throughout  this 
country,  and  for  this  reason  there  is  lack  of  harmony,  in  some 
cases,  in  the  decisions  that  have  been  based  thereon,  yet,  as  a 
general  rule,  the  law  of  receivership  in  its  general  sense  is  appli- 
cable to  receiverships  over  corporations.  The  jurisdiction  being 
statutory,  there  ought  in  all  cases  to  be  found  express  authority 
for  exercising  the  power  of  appointment  of  a  receiver,*    Courts 


will  be  retained  to  the  exclusion  of 
other  courts.  (/Mckhcmey  v.  Belmont, 
62  N.  Y.  133;  WUwaM  ▼.  Samp»on,  55 
U.  8.  14  How.  52.  14  L.  ed.  822; 
Farruworth  v.  Western  U.  Teleg.  Oo. 
25  N.  Y.  S.  R.  898;  Safford  v.  PeapU, 
85  III.  558;  State  v.  MiUer,  54  Kan. 
244;  P<yrt  Royal  d  A.  R,  Oo.  v.  King, 
93  Oa.  68,  24  L.  R.  A.  780;  May  v. 
Printup,  59  Ga.  129;  2^.  Wayne,  M. 
dt  a  R.  Oo.  V.  MeUeti,  92  Ind.  585; 
Ohio  d  M.  R.  Co.  V.  mteh.  20  Ind. 
498;  Youngs.  RolUns,  85  N.  C.  485; 
Texas  Trunk  R.  Oo.  v.  State,  83  Tex. 
1;  State,  Merriam,  v.  Rosn,  122  Mo. 
462,  23  L.  R.  A.  534;  Minchin  ▼. 
Second  Not  Bank,  36  N.  J.  Eq.  486; 
Milwaukee  dt  St.  P.  R.  Oo.  v.  Milwau- 
kee d  M.  R.  Oo.  20  Wis.  165;  Qelpeke 
T.  Milwaukee  d  E.  R.  Oo.  11  Wis. 
464;  State  v.  Jacksonville,  P.  A  M,  R. 
Oo.  15  Fla.  201;  S/iields  y.  Coleman, 
157  U.  8.  168,  89  L.  ed.  660;  Jerome 
Y.  MeCarter.  94  U.  8.  737,  24  L.  ed. 
188;  Chittenden  y.  Brewster,  69  U.  8. 
2  Wall.  191.  17  L.  ed.  889;  Hatch  ▼. 
Bancroft- Thompson  Oo.  67  Fed.  Rep. 
802;  Adams  v.  Mercantile  Trust  Go.  66 
Fed.  Rep.  617;  Central  Trust  Oo.  v. 


Chattanooga,  B,  d  0.  R.  Oo.  62  Fed. 
Rep.  950;  Ames  y.  Union  P.  R.  Oo.  HO 
Fed.  Rep.  966;  Central  Trust  Oo.  y. 
South  Atlantic  d  0.  R.  Oo,  57  Fed. 
Rep.  8;  Reinach  v.  Atlantic  d  G.  W. 
R.  Oo.  58  Fed.  Rep.  33;  HowleU  y. 
Central  Carolina  Land  d  Improv.  Co. 
56  Fed.  Rep.  161;  Carey  y.  Houston  d 
T.  C  R.  Co.  52  Fed.  Rep.  671;  LiggeU 
v.  Olenn,  51  Fed.  Rep.  881;  Central 
Nat.  Bank  y.  Hazard,  49  Fed.  Rep. 
298;  Lake  Superior  Iron  Co.  v.  Brown, 
44  Fed.  Rep.  539;  Young  y.  Montgom- 
ery d  E.  R.  Co.  2  Woods,  606;  West- 
ern U.  Teleg.  Co.  y.  AllarUie  d  P. 
Teleg.  Co.  7  Biss.  367;  Oay'ord  y.  Ft. 
Wayne,  M.  d  0.  R.  Co.  ^  Biss.  286; 
Union  Trust  Oo.  y.  Rockford,  R.  L  d 
St.  L.R.CO.Q  Biss.  197;  Oonkling  y. 
Butler,  4  Biss.  22;  Billy.  New  Albany^ 
etc.  R.  Co.  2  Biss.  390;  Judd  y.  Bank- 
ers' d  M.  Teleg.  Co.  24  Blatchf.  420. 

■Where  a  bill  is  filed  by  minority 
stockholders  of  a  beneficial  association 
alleging  fraud,  mismanagement,  etc. 
on  the  part  of  the  corporate  authori- 
ties, it  may  be  a  case  for  the  annulment 
of  the  charter  by  the  legislature,  or 
for  proceeding  against  it  as  provided 
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are  not  inclined  to  extend  these  statatorj  powers  by  implication, 
first,  by  reason  of  the  power  being  in  derogation  of  the  ordinary 
chancery  jurisdiction  and,  second,  by  reason  of  the  consequences 
following  the  exercise  ot:  such  power.*    And  while  the  covirts  are 


by  the  corporation  laws,  but  the  court  ' 
independent  of  the  statute  has  no 
power  to  dissolve  the  corporation  or 
forfeit  its  charter  or  correct  any  sup- 
posed abuse  or  misuse  of  corporate 
powers.  Maaon  ▼.  Equitable  League 
Sup.  a.  77  Md.  488;  Goodman  ▼. 
Jeduffah  Lodge  No.  7.  L  0.  of  B.  B. 
67  Md.  117.  If  the  ofSoers  of  a  cor- 
poration should  be  guilty  of  miscon- 
duct, fraud,  or  mismanagement,  a 
court  of  equity  has  full  power  to  re- 
strain and  enjoin  them.  But  it  will 
not  take  away  the  rights  of  the  share- 
holder either  by  dissolving  the  cor- 
poration or  placing  its  aifairs  in  the 
hands  of  a  receiver.  Maeon  v.  Equi- 
table League  Sup.  Ct.  supra;  Baltimore 
dfO.R  Co.  V.  Cannon,  72  Md.  498;  La 
Sodete  Franeaiee  v.  16th  JudidalDiet. 
Ct.  58  Cal.  498.  As  to  the  inefBcient 
power  of  courts  of  equity  to  appoint 
receivers  in  the  absence  of  statutory 
authority,  see  Baker  v.  Louisiana 
P&ridble  B.  Co.  84  La.  Ann.  754  (criti- 
cised and  limited  in  85  La.  Ann.  198); 
French  v.  Oifford,  80  Iowa,  148; 
Hedges  v.  Paquett,  3  Or.  77;  United 
States  Trust  Co.  v.  Neui  York,  W.  S. 
<fe  B.  B.  Co.  101  N.  Y.  478. 

But  courts  have  power  to  appoint 
receivers  to  wind  up  the  affairs  of  in- 
solvent corporations,  if  there  is  no 
other  person  provided  by  law  to  effect 
such  liquidation,  whenever  necessary 
to  preserve  the  Interests  of  all  con- 
cerned. Sfark  V.  Burke,  5  La.  Ann. 
740;  Citizen^  Bank  v.  Levee  Steam 
Cotton  Press  Co.  7  La.  Ann.  286.  But 
see  Baker  V.Louisiana  Portable  B.  Co. 
84  La.  Ann.  754. 

A  court  of  equity  has  power  to  ap- 
point a  receiver  of  a  corporation  with- 


out statutory  authority  {F^rd  v.  Kan- 
sas CUy  A  I.  S.  L.  B.  Co.  52  Mo.  App. 
489;  Thompson  v.  Oreeitsy,  107  Mo. 
577);  or  constitutional  authority, 
Baker  v.  Louisiana  PortabU  R,  Co. 
84  La.  Ann.  754.  But  see  Com.  v.  Ord&r 
of  Vesta,  15«  Pa.  681. 

Casualty  insurance  companies  are 
not  within  N.  Y.  Laws  1892.  chap. 
690,  §  76,  providing  that  if  any  '*8uch 
depositing  corporation"  shall  appear 
to  be  in  such  a  condition  as  to  render 
the  issuing  of  '*  additional  policies 
and  annuity  bonds  "  by  it  injurious,  a 
receiver  of  its  assets  may  be  appointed 
who  shall  take  possession  thereof,  in- 
cluding the  securities  deposited  in  the 
insurance  department.  People  v. 
American  Steam  Boiler  Ins,  Oo.  147 
N.  Y.  25. 

A  decree  adjudging  a  corporation 
guilty  of  usurping  franchises,  rights, 
and  privileges  other  than  those 
granted  by  its  charter,  does  not  dis- 
solve the  corporation  so  as  to  give  a 
court  jurisdiction  to  appoint  a  re- 
ceiver under  Cal.  Code  Civ.  Proc 
§  565.  Tore  v.  San  Franeiseo  Super. 
Ct.  108  Cal.  481. 

^ Bangs  v.  Mcintosh,  28  Barb.  691; 
Datfis  V.  United  States  Electric  Power 
A  L.  Co.n  Md.  85;  Oakley  v.  Pater- 
son  Bank,  2  N.  J.  Eq.  178;  Be  Pyro- 
lusite  Manganese  Co.  29  Hun,  429; 
People  V.  Washington  lee  Co.  18  Abb. 
Pr.  882;  Morgan  v.  New  York  dk  A. 
B.  Oo.  10  Paige,  290;  Bochester  v. 
Bronson,  41  How.  Pr.  78;  People  v. 
Mutual  Trust  Fund  L.  Asso.  21  Abb. 
N.  C.  279;  Lehigh  Coal  db  Nav.  Co.  v. 
Central  Bailroad,  48  Hun,  546. 

As  a  general  rule  courts  have  no 
power  to  appoint  receivers  of  corporar 
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oarcfnl  to  see  tliat  the  statutes  are  strictly  followed  and  not  ex- 
tended beyond  their  terms,  they  also  require  the  allegations  of  the 
bill  or  petition,  or  the  affidavits  in  support  thereof,  to  be  specific 
and  definite  and  not  couched  in  general  terms/  The  decisions 
based  upon  statutes,  and  embodying  statutory  constructions  and 
applications,  are  not,  as  a  rule,  made  use  of  in  this  work  except 
where  they  are  of  general  importance  and  application,  a  very 
large  number  of  the  statutes  having  been  repealed  or  modified 
and  the  decisions  thereby  rendered  useless.* 

§  222.    Exercise  of  power  discretionary. 

The  power  to  appoint  receivers  is,  in  all  cases,  discretionary, 
and  has  been  held  to  be  especially  so  in  the  case  of  corporations. 
This  discretionary  power  is  peculiarly  appropriate  in  its  applica- 
tion to  receiverships  over  corporations ;  owing  to  the  fact  that  in 
this  class  of  cases  disputes  arise  over  the  management  of  corpora- 
tions, between  the  managing  authorities  and  the  shareholders 


tioDB  except  by  statutory  authority. 
La  Sodeie  Francaiw  v.  16th  Judicial 
IHst.  Ct.  58  Cal.  495;  Waterbury  v. 
3iere?iants'  U.  Exp.  Co.  50  Earb.  157; 
NeaU  ▼.  Bill,  16  Cal.  145;  Belmont  ▼. 
Erie  R,  Oo.  52  Barb.  687. 

^JRatiUxme  v.  Parkerrimrg  Q<u  Co. 
81  W.  Va.  798;  Fori  Payiu  Furnace 
Co,  T.  Fort  Payne  Coal  A  I.  Co.  96 
Ala.  472;  Balvfr  v.  Baekue,  82  111.  79. 

*  A  few  statutory  cases  having  more 
or  less  bearing  upon  the  enlarged 
equity  jurisdiction  over  the  appoint- 
ment of  receivers  of  corporations  are 
as  follows:  Oalicey  v.  United  States 
ateam  8ugar  Bef.  Co.  86  Barb.  286; 
Aity.  Oen.  v.  Bank  of  Columbia,  1 
Paige,  511;  Verplanek  v.  Mercantile 
Ine.  Co.  2  Paige,  488;  Ward  v.  Sea 
Ins,  Co.  7  Paige,  294;  United  States 
Trust  Co.  V.  New  York,  W.  S  d  B.  B. 
Co.  85  Hun,  841;  King  v.  Barnes,  51 
Hun,  550;  Smith  v.  Damig,  64  How. 
Pr.  820;  PeopU,  Atty.  Qen.,  v.  Security 
L.  Ins.  Co.  71  N.  Y.  222;  United 
States  Trust  Co.  y.  New  York,  W.  S.  db 
B.  R.  Co.  101  N.  Y.  478;  Clmsted  ▼. 


Boehestor  ds  P.  B.  Co.  106  N.  Y.  678; 
Wcarishoffer  v.  North  Biver  Const.  Co, 
6  N.  Y.  Civ.  Proc.  118;  CdkUy  v. 
Paterson  Bank,  2  N.  J.  Eq.  178;  Par- 
sons V.  Monroe  MJg.  Co.  4  N.  J.  Eq. 
187;  Brundred  v.  Paterson  Maeh.  Co. 
4  N.  J.  Eq.  294;  Eager  v.  Stevens,  6 
N.  J.  Eq.  874;  Nichols  y.  Perry  Patent 
Arms  Co.  11  N.  J.  Eq.  126;  American 
lee  Maeh.  Co.  v.  Paterson  Steam  Fire 
Engine  dh  Maeh.  Co.  22  N.  J.  Eq.  72; 
Van  Wagoner  v.  Paterson  OasiUght  Co. 
28  N.  J.  L.  292;  Baker  v.  Backus,  82 
111.  79;  newett  v.  Adams,  54  Me.  206; 
Fay  V.  Erie  A  K.  B.  Bank,  Harr.  Ch. 
194;  Sta/rk  v.  Burke,  5  La.  Ann.  740; 
Be  Jackson  Marine  Ins.  Co.  4  Sandf. 
Ch.  559;  Conro  v.  Gray,  4  How.  Pr. 
166;  St.  Louis  A  S.  Cord  A  Min.  Co. 
V.  Edwards,  108  111.  iniStreit  v.  Citi- 
uns'  F.  Ins.  Co.  29  N.  J.  Eq.  21;  Be 
Empire  CUy  Bank,  10  How.  Pr.  498. 
Statutes  are  enforced  with  caution 
and  strictly  construed.  Cakley  v. 
Paterson  Bttnk,  2  N.  J.  Eq.  178;  Bangs 
V.  Mcintosh,  28  Barb.  591;  Be  PyrolW' 
site  Manganese  Co.  29  Hun,  429. 
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interested  therein,  and  not  nnfreqnentlj  attempts  are  made  to 
wrest  from  the  legally  constituted  authorities  the  power  vested  in 
them  upon  grounds  untenable  in  matters  of  partnership,  or  other 
cases  similar  in  character.  Besides,  in  corporate  receiverships,  as 
a  rule,  the  interests  of  parties  are  exceedingly  varied  and  not  on- 
frequently  conflicting,  and  the  results  of  the  appointment  operate, 
usually,  in  the  complete  suspension  and,  in  the  end,  absolute  ex- 
tinction of  the  corporate  functions.  It  is  judicial  caution  which 
the  court  is  required  to  exercise  in  the  class  of  cases  rather  than 
judicial  discretion.  The  court  must  be  satisfied  from  all  the  cir- 
cumstances that  there  is  a  necessity  for  the  appointment,  and  this 
must  be  based  upon  a  well-grounded  apprehension  of  impending 
danger  established  by  proof,  and  be  coupled  with  further  proof 
that  the  plaintiff  making  the  application  has  either  a  title  to  a  lien 
upon  or  an  interest  in  the  property  over  which  a  receiver  is 
asked  to  be  placed.*  In  the  discretion  of  the  court  it  may,  as  a 
condition  to  the  appointment  of  a  receiver  of  railroad  property  in 
a  foreclosure  proceeding,  impose  terms  in  reference  to  the  pay- 
ment from  the  income,  during  the  receivership,  of  outstanding 
debts  for  labor,  supplies,  equipment,  or  permanent  improvement 
of  the  mortgaged  property  as  may,  under  the  circumstances  of  the 
particular  case,  appear  to  be  reasonable.* 


'  McQeorge  v.  Big  Stone  Gap  Imprat). 
Co.  57  Fed.  Rep.  262;  Union  Trust 
Go,  V.  8t.  Louis,  I.  Jtf.  <fc  8.  R.  Oo,  4 
Dill.  114;  American  Biscuit  <Ss  Mfg. 
Co.  ▼.  Klotz,  44  Fed.  Rep.  721 ;  Sage 
V.  Memphis  dk  L.  K  R  Co.  125  U.  8. 
861,  31  L.  ed.  694;  Simmons  Hardware 
Co.  V.  WaiM,  1  8.  D.  488.  Lord  Eldon 
in  Lloyd  v.  Passingham,  16  Ves.  Jr. 
69,  said:  "The  court  interposes  by 
appointing  a  receiver  against  the  legal 
title  with  reluctance."  Cf.  Verplank  v. 
Gaines,  1  Johns.  Ch.  68;  Morrison  v. 
BiLckner,  Hempst.  442;  Myersv.EsteU, 
48  Miss.  872. 

In  Original  Vienna  Bakery,  O.  db  N. 
Co.  ▼.  Heissler,  60  111.  App.  406.  it  is 
held  that  receivers  are  not  appointed 
as  a  punishment  for  past  dereliction, 
nor  because  of  past  dangers,  but  be- 


cause of  present  conditions  and  well- 
founded  apprehensions  of  the  future; 
and  that  in  the  case  of  a  going  con- 
cern extraordinary  circumstances 
must  exist  to  justify  the  appointment. 
Of.  Waikins  y.  National  Bank,  51 
Ean.  254;  American  Biscuit  dh  Mfg, 
Co.  V.  Klotz,  44  Fed.  Rep.  721 ;  Sim- 
mons Hardware  Co.  ▼.  Waibel,  1  8.  D. 
488;  Baltimore  dt  0.  R.  Co.  v.  Cann^m, 
72  Md.  498;  Mercantile  Trust  Go.  v. 
^ina  Iron  Works,  4  Ohio  0.  0.  679; 
Mays  V.  Rose,  Freem.  Oh.  (Miss.)  708; 
xMcago  dh  A.  Oil  dk  Min,  Co,  v.  United 
States  Petroleum  Go.  57  Pa.  88. 

•  Fosdick  V.  Scfuia,  99  U.  8.  235, 
25  L.  ed.  889;  MUtenberger  v.  Logans- 
port,  C.  dS.  W.  R.  Co.  106  U.  8.  286, 
27  L.  ed.  117;  Union  Trust  Co.  v. 
Sout/ier,  107  U.  8.  691,  27  L,  ed.  488; 
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§  223.    Power  to  appoint^  limitation  of. 

The  limitation  of  the  power  of  courts  of  equity  to  appoint  re- 
ceivers over  corporations,  in  the  absence  of  statutory  authority,  is 
not  applicable  of  course  to  mortgage  foreclosure  cases,  or  proceed- 
ings under  creditors'  bills  and  supplementary  actions.  In  this 
class  of  actions  the  power  is  substantially  identical  with  that  exer- 
cised in  case  of  natural  persons.  The  limitation  of  power  as  ap- 
plied to  courts  of  equity  in  matters  of  receivership  over  corpora- 
tions lies  in  the  fact  that  the  dissolution  of  corporations  and  the 
forfeiture  of  their  franchises  are  essentially  legislative  functions, 
and,  where  delegated  to  the  judicial  branch  of  government,  are 


Farmeril  Loan  cfc  T.  Co,  v.  KanaoA  Gity^ 
W.  &  N.  W,  B,  Co.  58  Fed.  Rep.  183; 
Milwaukee  dk  M.  R,  Co,  y,  Hotoard,  131 
U.  8.  Appz.  Izzzi,  18  L.  ed.  252;  Soffe 
V.  MempkU  d  L,  B,  B.  Co.  125  U.  8. 
361,  31  L.  ed.  694.  Mr.  Justice  Harlan 
in  the  last-named  case  says :  '  'Whether 
a  receiver  shall  be  appointed  is  always 
a  matter  of  discretion  to  be  ezercised 
sparingly  and  with  great  caution  in 
the  case  of  quasi-public  corporations 
operating  a  public  highway,  and  al- 
ways with  reference  to  the  special  cir- 
cumstances of  each  case  as  it  arises." 
In  Foedick  v.  SchcUly  ntpra,  Mr. 
Chief  Justice  Waite  says:  "  But  if  he 
(the  plaintiff)  calls  upon  the  court  of 
chancery  to  put  forth  its  eztraordinary 
powers  and  grant  him  purely  equita- 
ble relief  he  may,  with  propriety,  be 
required  to  submit  to  the  operation  of 
a  rule  which  always  applies  in  such 
cases,  and  do  equity  in  order  to  get 
equity.  The  apppointment  of  a  re- 
ceiver is  not  a  matter  of  strict  right. 
Such  an  application  always  calls  for 
the  ezerciseof  Judicial  discretion,  and 
the  chancellor  should  so  mould  his 
order  that,  while  favoring  one,  injus- 
tice is  not  done  to  another.  If  this 
cannot  be  accomplished  the  applica- 
tion should  ordinarily  be  denied.*' 
While  the  doctrine  announced  in  this 
case  has  been  criticised,  and  perhaps 


Justly  so  from  a  strictly  legal  stand- 
point, yet  in  its  application  to  railway 
receiverships,  if  not  too  broadly  ez- 
tended,  it  is  to  be  sustained  on  equitable 
grounds. 

While  the  appointment  of  a  receiver 
is  discretionary,  a  receiver  will  not  be 
appointed  to  take  the  property  of  a 
corporation  and  its  management  out 
of  the  hands  of  Its  board  of  directors 
if  full  relief  can  be  given  by  injunc- 
tion. United  Electric  Secur.  Co,  v. 
Louisiana  Electric  Light  Co,  68  Fed. 
Rep.  678. 

It  must  appear  that  loss  will  occur 
if  a  receiver  is  not  appointed.  Mo- 
George  v.  Big  Stone  Oap  Improv.  Co, 
67  Fed.  Rep.  262.  Cf .  as  to  discretion 
of  the  court,  Bider  v.  Bagley,  84  N. 
Y.  461;  Milwaukee  dt  M.  B.  Co.  v. 
aouiter,69  U.8.2  Wall.510,17  L.ed.900; 
Myers  v.  EsteU,  48  Miss.  872;  LowOl 
V.  Doe^  44  Minn.  144;  Cone  v.  Paute, 
12  Heisk.  506;  Sales  v.  Lusk,  60  Wis. 
490;  Jacobs  v.  Gibson,  9  Neb.  880. 

The  appointment  of  a  receiver  of  an 
insolvent  railroad  corporation  pending 
an  act  ion  to  foreclose  a  trust  deed  secur- 
ing bonds  is  within  the  discretion  of  the 
trial  court,  although  there  are  issues 
involved  affecting  the  validity  of  the 
bonds.  Childress  v.  State  TruH  Co. 
(Tez.  Civ.  App.)  82  8.  W.  880. 
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lodged  with  the  common-law  courts  as  a  rule  to  be  enforced 
through  common-law  actions.  Therefore,  until  a  forfeiture 
has  been  had  in  the  proper  forum,  courts  of  equity  are  ex- 
ceedingly slow  in  taking  from  the  corporate  authorities — the 
creations  of  legislative  will — the  property  of  the  corporation,  the 
management  of  its  business,  and  the  distribution  of  its  assets,  and 
thereby  accomplish  indirectly  that  which  the  court  could  not  do 
directly.  And  while  it  may  be  true  from  a  strictly  legal  stand- 
point that  the  appointment  of  a  receiver  over  a  corporation  does 
not  ipso  facto  destroy  its  legal  entity  yet  its  vitality,  is  gone  and, 
for  all  practical  purposes,  thereafter  its  existence  is  only  in 
name. 

§  224.    Appllcatioii5  by  whom  made. 

(a)  It  frequently  becomes  necessary  to  determine  by  whom  the 
application  shall  be  made.  Thus  in  an  action  by  certain  stockholders, 
in  behalf  of  themselves  and  all  other  stockholders  not  joined  as  de- 
fendants, alleging  fraud  by  certain  officers  of  the  company  whereby 
the  corporation  has  been  damaged,  the  corporation  itself  being 
made  a  defendant,  the  following  rules  have  been  established :  (1) 
That  ordinarily,  at  law,  no  action  can  be  sustained  for  such  griev- 
ances as  misconduct  of  officers  except  by  the  corporation  itself 
in  its  name  and  by  its  authority;  (2)  that  as  a  rule  the  same 
principles  apply  in  equity ;  (3)  that  in  a  proceeding  in  equity,  to 
justify  a  departure  from  this  principle  and  permit  a  suit  by  stock- 
holders for  alleged  misconduct  of  officers  the  bill  must  show  that 
suitable  redress  cannot  be  attained  by  an  action  in  the  name  of  the 
corporation.  And  while  there  is  not  entire  unanimity  in  the  au- 
thorities as  to  the  efforts  necessary  to  be  made  to  induce  the  cor- 
poration to  act,  it  may  be  stated,  in  general,  that  where  the 
stockholder  has  no  other  control  over  the  corporate  business  than 
by  means  of  an  annual  election  of  officers,  such  officers  represent 
the  corporation  for  all  purposes,  and  a  refusal  by  them  to  take 
proper  action  for  the  protection  of  its  interests,  or  to  allow  the 
use  of  the  corporate  name  for  that  purpose,  ought  to  justify  a 
proceeding  by  the  stockholders  individually.  No  formal  applica- 
tion need  be  alleged  and  shown  if  it  sufficiently  appears  that  such 
application  would  be  unavailing,  as  when  the  alleged  wrong  is  on 
the  part  of  the  directors.     In  such  a  case  the  application  would  be 
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an  idle  formality  and  equity  will  dispense  with  it/    A  mere 
ereditor  at  large  has  no  power  to  file  a  bill  for  the  appointment 


^Brewer  Y.Boiion  Theatre  Proprs.  104 
Mass.  878;  OreoMiY.  Gauge,  69  N.  Y. 
154;  Baman  v.WooffoUc,  98  A1&.  219; 
MerchanU  dk  P.  Line  y.  Waganer,  71 
Ala.  581;  O'Brien  v.  Chicago,  R,  L  db 
P.  B.  a>.  58  Barb.  568;  Tueoalooea 
Mfg.  Go.  T.  Vox,  68  Ala.  71;  Dunphy 
y.  Traveler  Ngwtpaper  A$so.  146  Mass. 
495;  PraU  y.  JeweU,  9  Gray,  84. 
After  a  full  and  elaborate  examination 
of  the  authorities  in  England  and  in 
this  country  Mr.  Justice  Miller,  in 
Eateee  y.  ChrUra  OoUa  Water  Co, 
{*'Hawe»  y.  Oakiand'*},  104  U.  S.  450, 
86  L.  ed.  828.  lays  down  the  following 
propositions  as  established:  *'  We  un- 
derstand that  doctrine  to  be  that  to 
enable  a  stockholder,  in  a  corporation, 
to  sustain  in  a  court  of  equity  in  his 
own  name  a  suit  founded  on  a  right 
of  action  existing  in  the  corporation 
Itself,  and  in  which  the  corporation 
itself  is  the  appropriate  plaintiff,  there 
must  exist  as  to  the  foundation  of  the 
suit:  (1)  Some  action  or  threatened 
action  of  the  managing  board  of  di- 
rectors or  trustees  of  the  corporation 
which  is  beyoqd  the  power  conferred 
on  them  by  their  charter  or  some  other 
source  of  organization;  (2)  or  such  a 
fraudulent  transaction  completed  or 
contemplated  by  the  acting  managers 
in  connection  with  some  other  party, 
or  among  themselves,  or  with  other 
shareholders,  as  will  result  in  serious 
injury  to  the  corporation,  or  to  the  in- 
terest of  the  other  shareholders;  (8) 
or  where  the  board  of  directors,  or  a 
majority  of  them,  are  acting  for  their 
own  interest  in  a  manner  destructive 
of  the  corporation  itself,  or  of  the 
rights  of  the  other  shareholders;  (4) 
or  where  the  majority  of  the  share- 
holders themselves  are  oppressively 
and  illegally  pursuing  a  course  in  the 


name  of  the  corporation  which  is  in 
violation  of  the  right  of  the  other 
shareholders  and  which  can  only  be 
restrained  by  a  court  of  equity."  Cf. 
Supreme  Sitting,  0.  of  I.  H.  v. 
Baker,  184  Ind.  298,  20  L.  R.  A.  210; 
Brewer  v.  Boston  Theatre  Proprs.  104 
Mass.  878;  Gregory  v.  PatcfieU,  83 
Bcav.  595;  March  v.  Eastern  B.  Co. 
40  N.  H.  567;  Ertin  v.  Oregon  B.  it 
Nat.  Co.  27  Fed.  Rep.  625;  AUen  v. 
Curtis,  26  Conn.  456;  Berseyy.  Veazie^ 
24  Me.  9;  Roman  v.  WooJfoUc,  98  Ala. 
219. 

A  court  of  equity  may,  at  the  in- 
stance of  a  stockholder,  and  if  the 
company  itself  refuses  to  move,  law- 
fully entertain  a  bill  to  depose  or  to 
restrain  the  officers  or  directors  of  a 
corporation  when  it  appears  that  in 
their  capacity  as  agents  or  trustees  of 
the  stockholders  they  have  committed 
or  are  about  to  commit  acts  that  are 
tantamount  to  a  breach  of  trust, 
whether  such  acts  consist  of  fraudu- 
lent dealings  with  the  corporate  prop- 
erty or  funds,  or  whether  they  con- 
sist in  engaging  the  corporation  In 
enterprises  that  are  beyond  the  scope 
of  its  chartered  powers.  In  more 
general  phrase  it  is  sometimes  said 
that  a  court  of  chancery  may  grant 
equitable  relief  against  a  corporation 
at  the  suit  of  an  individual,  whenever 
a  sufficient  cause  of  relief  is  shown 
upon  ordinary  principles  of  equity 
jurisprudence.  Republican  Mountain 
Silver  Mines  v.  Brown,  58  Fed.  Rep. 
644. 24  L.  R.  A.  776;  Dodge  v.  Woolsey, 
59  U.  S.  18  How.  831,  15  L.  ed.  401; 
ZaJbriskie  v.  Cleveland,  C,  A  C.  R  Co. 
64  U.  S.  23  How.  881,  16  L.  ed.  488; 
Peahody  v.  Flint,  6  Allen,  52;  March 
V.  Eastern  R.  Co.  40  N.  H.  548  j  Rob- 
inson v.  Smith,  8  Paige,  22. 
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A  suit  by  members  of  an  ud  incorpo- 
rated mutual  association  for  a  receiver, 
etc.,  should  be  brought  against  the 
other  members,  not  against  the  execu- 
tive officers  alone.  Manigamery  v. 
Knox,  20  Fla.  872. 

In  New  York  a  receiver  of  the  prop- 
erty of  a  corporation  cannot  be  ap- 
pointed on  the  application  of  a  cred- 
itor at  large.  Lehigh  Coal  dk  Nav.  Oo. 
V.  OefUr<UBaaroad,4&B\iTi,^^.  But 
see,  in  the  case  of  a  stockholder, 
Woerisfioff&r  v.  North  Biver  Oonat,  Oo. 
99  N.  Y.  898. 

A  court  of  equity,  as  such,  in  the 
absence  of  statutory  authority,  has  no 
power  to  appoint  a  receiver  over  a 
corporation  at  the  suit  of  a  stock- 
holder. La  SodeU  Francaise  v.  16ih 
Judicial  Dist.  Ot,  58  Cal.  467;  JVtfatf  v. 
UiU,  16  Cal.  1^5. 

The  appointment  of  a  receiver  on 
application  of  a  stockholder  will  not 
be  denied  on  the  ground  that  the  cor- 
poration has  ceased  to  exist  and  the 
property  is  held  by  Joint  ownership, 
merely  because  the  shares  have  passed 
into  the  hands  of  a  less  number  of 
persons  than  the  law  requires  for 
stockholders,  and  the  offices  of  the 
company  have  become  vacant,  while 
an  administrator  of  the  only  other 
stockholder  has  taken  possession  of 
the  corporate  property.  Be  BeUon^  47 
La.  Ann.  1614,  80  L.  R  A.  648. 

The  court  will  not  appoint  a  re- 
ceiver on  the  application  of  a  stock- 
holder alleging  mismanagement, 
fraud,  and  collusion  for  the  reason 
that  in  effect  it  would  be  a  dissolution 
{WaUrbury  v.  MerchanU^  W.  Exp. 
Co.  50  Barb.  157);  except  where  the 
corporate  property  is  abandoned,  or 
where  there  is  no  one  to  take  charge 
of  its  affairs  {Laun-enee  v.  Oreenwich 
F.  Ins.  Co.  1  Paige,  587);  or  where  it 
had  committed  acts  ultra  virsi 
(LeavUi  v.  Yates,  4  Edw.  Ch.  173);  or 
where  its  officers  have  committed  a 


breach  of  trust  (Evans  v.  Ootentry^  Q 
De  O.  M.  &  G.  911);  or  where  ito 
franchises  are  abandoned  {Buck  v. 
Piedmont  d  A.  L,  Ins.  Co.  4  Fed. 
Rep.  849);  or  where  its  property  has 
been  mortgaged  and  there  is  a  default 
United  States  Trust  Co,  v.  Neu>  York, 
W.&dtB.  B.  Co.  101  N.  Y.  478. 

In  a  creditor's  proceeding  where 
the  common-law  remedies  are  inade- 
quate, a  receiver  may  be  appointed. 
Covington  Draw  Bridge  Co.  v.  Shep- 
herd, 62  U.  S.  21  How.  112,  16  L.  ed. 
88;  Dambman  v.  Empire  MiU,  12 
Barb.  841;  Qalwey  v.  United  States 
Steam  Sugar  Btf.  Co.  18  Abb.  Pr.  211; 
Adler  v.  MUwaukee  P.  B.  Mfg.  Oo.  13 
Wis.  57;  Barclay  v.  Quick  Silver  Min. 
Co.  9  Abb.  Pr.  N.  S.  283;  Morgan  v. 
New  York  &  A.  B.  Co.  10  Paige.  290. 

As  a  rule  the  application  for  a  re- 
ceiver can  only  be  made  by  a  stock- 
holder or  creditor  who  has  an  interest 
in  the  distribution  of  the  assets,  in  the 
absence  of  a  statute.  Western  N.  C. 
B.  Co.  V.  BoOins,  82  N.  C.  528. 

It  cannot  be  made  by  one  who  has 
parted  with  his  interest  in  the  stock. 
Smith  V.  WeUs,  20  How.  Pr.  158;  HiJl 
V.  Nautilus  Ins.  Co.  4  Sandf .  Ch.  577. 

In  the  absence  of  statutory  power 
the  state  can  have  no  interest  in  the 
appoi  D t ment  of  a  receiver.  Havemeyer 
V.  San  Francisco  Super.  Ct.  84  Cal. 
827.  10  L.  R.  A.  627;  Hernng  v.  New 
York,  L.  E.  dh  W.  B  Co.  105  N.  Y, 
840.  See  United  States  v.  Church  of 
Jesus  Christ  of  L.  D.  S.  5  Utah,  861. 

A  stockholder  of  a  corporation  is 
not  entitled  to  have  a  receiver  ap- 
pointed under  Tex.  Rev.  Civ.  Stat, 
art.  1461,  g§  3,  4,  providing  for  such 
appointment  in  all  cases  in  which  re- 
ceivers have  been  previously  ap- 
pointed by  the  usages  of  courts  of 
equity,  where  his  complaint  does  not 
show  that  he  has  tried  to  induce  the 
directors  or  the  shareholders  as  a  body 
to  bring  the  action,  or  tiiat  he  could 
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of  a  receiver  of  a  domestic  or  foreign  corporation,'  bnt  a  stock- 
holder has  such  right.^  In  nearly  all  the  states  the  statute  has 
provided  in  whose  name  the  application  shall  be  made,  and  the 
manner  of  proceeding. 

In  matters  relating  to  corporations  application  for  a  receiver 
may  also  be  made :  (b)  by  a  surety  for  the  corporation ; '  (c)  by 
minority  stockholders.* 


not  have  procared  them  to  do  so,  or 
that  it  was  not  reasonable  to  require 
him  to  do  so.  New  Birmingham  Iron 
d  L.  Oo.  Y.  Elevin»  (Tex.  Civ.  App.) 
84  S.  W.  828. 

An  action  by  a  stockholder  of  a  cor- 
poration against  the  directors  or  offi- 
cers, for  the  appointment  of  a  re- 
ceiver. Is  not  within  Tex.  Rev.  Civ. 
Stot.  art  1461,  g  1,  authorizing  the 
appointment  of  a  receiver  in  suits  be- 
tween joint  owners  of  property  where 
it  appears  in  danger  of  being  lost,  as 
^  8,  4,  provide  specifically  as  to  the 
circumstances  under  which  a  receiver 
may  be  appointed  for  a  corporation. 
New  Birmingham  Iron  A  L.  Co.  v. 
Bimn«,  mipra, 

A  receiver  may  be  appointed,  in  the 
discretion  of  the  court,  to  apportion 
the  fund  and  pay  it  over  to  the  proper 
parties,  in  an  action  by  a  stockholder 
of  a  corporation  to  recover  a  fund  in 
which  others  are  equally  Interested. 
Fox  V.  Hale  db  N  SUver  Min.  Go,  (No. 
1),  108  Cal.  475. 

A  receiver  of  a  corporation  will  not 
be  appointed  in  a  stockholder's  suit 
brought  at  the  instance  of  and  for  the 
benefit  of  a  thin}  person  who  seeks  to 
force  a  payment  from  the  corporation 
for  procuring  the  discontinuance  of 
the  proceeding.  O'Connor  v.  Long 
Hand  Traction  Co.  16  Misc.  501. 

*  Lehigh  Coal  d  Nav.  Co,  v.  Central 
BaUroad,  43  Hun,  546. 

^Woerishoffer  v.  North  River  Const. 
Co.  99  N.  Y.  398.  Cf .  Central  R.  A 
Bkg,  Co,  V.  Farmers*  Loan  db  T,  Co, 
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66  Fed.  Rep.  857;  Re  Christian  Jensen 
Co.  128  N.  Y.  550. 

'  The  application  may  be  on  behalf 
of  a  surety  for  the  corporation  (Bofr- 
hour  V.  National  Exeh.  Bank,  45  Ohio 
St.  188);  and  in  such  case  it  is  not 
necessary  that  the  surety  has  paid  the 
debt.  Adams,  Eq.  270;  1  Story,  Eq. 
Jur.  §  327;  2  Story,  Eq.  Jur.  §  849; 
Stump  V.  Rogers,  1  Ohio.  683;  McCon- 
neU  V.  SeoU,  15  Ohio,  401. 

^  Or  on  behalf  of  a  minority  stock- 
holder, where  it  is  necessary  to  prevent 
fraud  and  material  injury,  or  destruc- 
tion. (Hugh  V.  McRae,  Chase,  Dec. 
466;  Cameron  v.  Havemeyer,  26  Abb. 
N.C.  488);  or  where  the  majority  neg- 
glect  to  elect  officers  and  the  franchises 
are  abandoned.  Lawrence  v.  Oreen- 
teiehF.Ins.  Oo.  1  Paige,  587.  But  see 
Hinckley  v.  lyister,  88  Wis.  64;  Strong 
V.  MeCagg,  55  Wis.  624.  Minority 
stockholders  are  entitled  to  a  receiver 
pending  the  investigation  of  charges 
of  gross  fraud  of  the  majority  stock- 
holders. Siate^  Independent  Diet.  Teleg. 
Oo.  V.  Silver  Bow  County  Bd  Judicial 
Diet.  Ct.  15  Mont.  324,  27  L.  R.  A. 
892.  But  see  Ranger  v.  Champion  Cot- 
ton-Press Co.  52  Fed.  Rep.  609. 

Where  directors  are  disposing  of 
the  property  of  a  corporation  as  a 
whole,  and  are  sustained  by  a  major- 
ity of  the  stockholders,  in  the  absence 
of  fraud  or  a  violation  of  the  charter, 
the  court  will  not  appoint  a  receiver 
on  the  application  of  a  minority  of 
the  stockholders.  Seu>^  v.  East  Cape 
May  Beach  Oo,  60  N.  J.  Eq.  717.  And 
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(d)  by  the  defendant ; '  (e)  by  the  directors ;  *  (f)  by  judgment 
creditors ; '   (g)  but  not  by  the  corporation.* 


see  Ohieago  db  8,  E.  B,  Co.  ▼.  Ckuon, 
183  Ind.  49;  Hyde  Pwrk  Oat  Oo,  T. 
Kwber,  6  111.  App.  182. 

A  receiver  of  a  corporation  will  not 
be  appointed  at  the  instance  of  minor- 
ity stockholders  because  its  assets  are 
not  in  proportion  to  its  outstanding 
stock,  where  it  was  over-capitalized 
at  its  organization,  and  the  ratio  has 
not  materially  changed.  Lowe  v.  Pio- 
neer Threshing  Oo,  70  Fed.  Rep.  646. 

iQr  on  the  application  of  the  de- 
fendant when  he  seeks  some  relief 
against  his  codef  endant.  Henahaw  v. 
Wells,  9  Humph.  568.  See  contra, 
Leddea  v.  Starr,  19  N.  J.  Eq.  159;  Rob- 
inson V.  Hadley,  11  Beav.  614. 

•Or  on  the  application  of  the  di- 
rectors (Mclthenny  v.  Binz,  80  Tex. 
1),  and  especially  so  where  the  statute 
empowers  others  so  to  do.  Mo.  Rev. 
Stat.  1889,  §  2518;  Hatemeyer  v.  8an 
Franciico  Super,  Ot  84  Cal.  827. 

sQr  on  the  application  of  a  Judg- 
ment creditor,  or  one  having  a  lien 
upon  the  property  (Lehigh  Coal  dk 
Nav.  Oo.  V.  Central  B.  Co.  43  Hun, 
546),  but  not  In  behalf  of  a  general 
creditor  having  no  judgment  or  Hen. 
McOMriek  v.  Slwin,  43  Ind.  522;  May 
V.  OreenhiU,  80  Ind.  124;  Adee  v.  Big- 
ler,  81  N.  Y.  849;  Bayaud  v.  Fellows, 
28  Barb.  451;  Hubbard  v.  Hubbard,  14 
Md.  856;  Bich  v.  Levy,  16  Md.  74; 
Johnson  v.  Fhmum,  56  Qa.  144;  Dodge 
Y.  Pyrdusite  Manganese  Co,  69  Ga. 
665;  Holdrege  v.  Qtoynne,  18  N.  J.  Eq. 
26;  Bigelow  v.  Andress,  31  111.  322; 
Cb/tn  V.  Johnson  (Tex.  Civ.  App.)  33 
S.  W.  1000;  Virginia,  T,  dfc  0,  Steel  A 
L  Oo.  V.  Wilder,  88  Va.  942.  But  see 
statute  in  Wisconsin.  Hurlbut  v.  Mar- 
shall, 62  Wis.  590. 

A  Judgment  creditor,  after  execu- 
tion returned  unsatisfied,  may  have  a 


receiver  over  an  insolvent  corporation 
where  an  assessment  on  the  stockhold- 
ers is  necessary  to  pay  debts.  (720M- 
land  V.  Marine  Bank,  17  Wis.  545; 
Coleman  v.  Whits,  14  Wis.  700;  Adler 
v.  Milwaukee  Patent  Brick  Mfg,  Co.  18 
Wis.  63;  Wardy.OriswoldvUle  Mfg.09. 
16  Conn.  693;  Spear  v.  Grant,  16  Mass. 
9;  Wood  V.  Dummer,  8  Mason.  808; 
Bangs  v.  Melntosh,  28  Barb.  591.  See 
effect  of  statute  in  such  case.  Van 
Qlahn  v.  Be  Bosset,  81  N.  C.  467. 

The  appointment  of  a  receiver  of  a 
corporation  at  the  instance  of  a  cred- 
itor, in  an  action  to  recover  on  a  debt, 
is  for  the  benefit  of  all  creditors,  and 
the  party  procuring  the  same  cannot 
have  him  discharged  against  the  pro- 
test of  a  nonsatlsfied  creditor,  who 
might  be  damaged  by  a  discharge. 
Lenoir  v.  LinviUe  Improv.  Co.  117  K. 
C.  471. 

A  receiver  of  a  corporation  will  not 
be  appointed  in  an  action  by  an  unse- 
cured creditor  to  recover  money,  al- 
though there  is  manifest  danger  that 
the  property  may  be  lost  or  disposed 
of  before  he  can  obtain  an  execution. 
New  Birmingham  Iron  dk  L.  Oo.  v. 
Blevins  (Tex.  Civ.  App.)  84  S.  W.  828. 

^  A  corporation  cannot  apply  to  be 
put  In  hands  of  a  receiver.  Kimball  t. 
Ooodbum.  32  Mich.  10. 

But  the  corporation  itself  has  no 
authority  to  apply  for  a  receiver  and 
place  the  corporate  property  in  his 
custody.  KimbaU  v.  Goodburn,  82 
Mich.  10;  Mellhenny  v.  Bine,  80  Tex. 
1;  Hugh  V.  MeBae,  Chase,  Dec.  466; 
Jones  V.  Bank  of  Leadville,  10  Colo. 
464;  Atkins  v.  Wabash,  B.  L.  db  P,  B. 
Co.  29  Fed.  Rep.  161;  State  v.  Jack- 
mmviUe,  P,  A  M,  B.  Co.  15  Fla.  201; 
Hinckley  V.  Pfister,  ta  Wis.  e^  But  see 
Wabash,  St.  L.  db  P.  B.  Oo.  ▼.  Central 
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If  the  application  is  based  upon  a  statutory  cause  then  the 
requirements  of  such  statute  must  be  strictly  followed.  But  it  is 
not  necessary  in  other  cases  that  a  receiver  shall  be  prayed  for. 
It  is  sufficient  if  it  appear  by  affidavit  or  petition  that  a  receiver 
is  necessary.'  The  application  cannot  be  made  by  one  who  has 
parted  with  his  interest.* 

§  225.    Grounds  for  appointment. 

A  receiver  of  a  corporation,  upon  proper  application  by  a 
proper  party,  may  be  appointed : — 

(a)  Where  for  any  statutory  cause  such  power  is  given,  as  in 
case  of  insolvency,  fraud,  misconduct  on  the  part  of  the  officers, 
directors,  or  corporate  managers,  etc.* 


Trust  Go.  22  Fed.  Rep.  272,  23  Fed. 
Rep.  868,  23  Fed.  Rep.  513;  Central 
Trust  Co,  V.  WaboBh,  St.LdtP.  R.  Co, 
29  Fed.  Rep.  618;  Qainey,  M.A  P.  B. 
Go.  y.  Humphrsys,  145  U.  S.  82,  86  L. 
ed.  682;  State,  Merriam,  ▼.  Bon,  122 
Mo.  485,  23  L.  R.  A.  534;  HiU  v.  Fes^ 
emd  A,  B,Oo.9»  Ga.  284:  American 
BiseuU  iSJg.  Go.  v.  KloU,  44  Fed.  Rep. 
721 ;  Be  Kittanning  In$,  Co.  146  Pa. 
102. 

The  president,  in  the  absence  of  au- 
thority from  the  directors  or  stock- 
holders, has  no  power  to  consent  to 
the  appointment.  WaUer$  v.  Anglo- 
American  Mortg,  4b  T.  Oo.  m  Fed. 
Rep.  816. 

8ee  valuable  article  upon  "New- 
Fashioned  Receiverships "  by  Mr.  D. 
H.  Chamberlain  in  Harvard  Law  Re- 
view, vol.  X.,  No.  8  (Nov.  1896). 

Nor  has  the  court  on  its  own  mo- 
tion power  to  appoint  in  the  absence 
of  a  prayer  for  that  purpose  in  the  bill 
or  answer.  Augueta  Ice  Mfg.  Go,  v. 
Gray,  60  Ga.  844. 

^Langdon  v.  VermofU  A  G.  B.  Go. 
54  Vt.  598:  Vermont  ^  G.  B.  Co.  v. 
Vermoni  G.  B.  Go.  50  Vt.  500;  Bow- 
man V.  BM,  14  Bim.  892:  Commercial 
S  8.  Bank  v.  OorbeU,  6  Bawy.  172; 


Merria  ▼.  Elam,  2  Tenn.  Ch.  518; 
Henehaw  y.  Welle,  9  Humph.  568; 
Ladd  V.  Hartey,  21  N.  H.  514. 

*  Smith  v.TTtfttJ,  20  How.  Pr.  158; 
HiU  Y.Nautaue  Ins.  Go.  4  Sandf.  Ch. 
577. 

^Supreme  Sitting,  0.  of  I.  H.  v. 
Baker,  184  Ind.  298,  2  L.  R.  A.  210; 
Zieverink  v.  Kemper,  50  Ohio  St.  208; 
Bacon  ^.Northwestern  Stove  Co.  5  Ohio 
C.  C.  289;  Mason  v.  West4)by,  L.  R.  82 
Ch.  DIv.  206  (But  see  L.  R.  42  Ch. 
Div.  590):  First  Nat.  Bank  y.  United 
States  Encaustic  TUe  Go.  105  Ind. 
227;  Loaisa  v.  San  Francisco  Super. 
Gt.  85  Cal.  11,  9  L.  R  A.  87;  Conro 
V.  Gray,  4  How.  Pr.  166;  Haywood  y. 
Lincoln  Lumber  Co.  64  Wis.  689; 
Wayne  Pike  Co.  y.  Hammons,  129  Ind. 
868;  Warren  v. Fake,  49  How.  Pr.  480; 
FeathersUme  v.  Cooke,  L.  R  16  £q. 
801;  Trade  Auxiliary  Co.  y.  Vickers, 
L.  R.  16  £q.  808;  St.  Louis  &  S.  Coal 
A  Min.  Co.  V.  Edwards,  108  111.  472; 
Blatchford  v.  Boss,  54  Barb.  42;  B^ 
The  Mart,  22  Abb.  N.  C.  227. 

Under  the  Judicature  act  1878,  §25,. 
chap.  8,  the  greatest  latitude  is  given 
for  the  appointment  of  a  receiver  in 
England.  It  authorizes  the  appoint- 
ment whenever  the  court  is  of  the 


856 


REG£I\BR8HIPS. 


opinion  that  it  would  be  "Just  or  con- 
YenieDt/'or  just  and  convenient  m 
construed  by  the  court.  North  Lofif 
don  R.  Co.  V.  Great  Northern  B.  Co.  L. 
R.  11  Q.  B.  Di7.  80. 

Under  §  35,  chap.  82,  Revised  Stat- 
utes of  Illinois,  it  was  held  that  the 
statute  was  the  sole  authority  for  de- 
creeing the  dissolution  of  a  corpora- 
tion and  appointing  a  receiver;  that 
there  was  no  equity  Jurisdiction  for 
such  purpose.  One  of  the  causes  for 
dissolution  and  the  appointment  of  a 
receiver  specified  in  the  statute  was 
ceasing  to  do  business,  leaving  debts 
unpaid,  and  It  appeared  that  attach- 
ments were  levied  on  the  company 
property  and  the  ceasing  to  do  busi- 
ness was  a  necessary  result  of  the 
levies,  but  it  was  held  this  was  not 
sufficient  cause  for  dissolution  and  the 
appointment  of  a  receiver,  and  the 
order  of  appointment  was  void.  PeO' 
pie,  Wright,  v.  Weigley,  165  111.  491. 
Of.  as  to  the  construction  of  the  stat- 
ute, WheeUr  Y.PuUman  Iron  dk  8.  Oo. 
148  111.  197.  17  L.  R.  A.  818;  Hunt  v. 
Le  Grand  BoUer  Skating  Rink  Co.  148 
111.  118.  If  the  appointment  is  defect- 
ive merely  the  order  is  only  voidable. 
State,  Boffman,y.ScarriU,  128  Mo.  831. 

"While  the  order  might  have  been 
erroneous,  and  subject  to  reversal  on 
appeal,  it  cannot  be  collaterally  im- 
peached or  disregarded.  It  may  be 
that  the  showing  upon  the  application 
was  inadequate  under  the  law  and 
practice  of  the  court,  yet  the  court 
had  the  power  to  decide  that  question, 
and  whether  it  decided  rightly  or  not 
is  not  a  question  that  goes  to  the  Juris- 
diction of  the  court  over  the  subject- 
matter."  Davie  v.  Shearer,  90  Wis. 
250;  Bangs  v.  Duekinjield,  18  N.  Y. 
595;  Peek  v.  Beloit  School  Diet.  No,  4, 
21  Wis.  617;  Atty,  Gen.  v.  Guardian 
Mut,  L.  Ine.  Co,  77  N.  Y.  272;  Vermont 
db  a  B.  Co,  V.  Vermont  0.  R  Co.  46 
Vt.  795. 


In  Yore  v.  San  Franmoo  Super*  CL 
(Cal.)  41  Pac.  411,  it  was  held  under 
Code  Civ.  Proc.  §  665,  that  where  the 
Judgment  did  not  dissolve  the  corpora- 
tion, the  appointment  of  a  receiver 
was  void. 

Under  the  Wisconsin  Statutes  (§§ 
1968,  2787,  8241,  8247,  Sanb.  &  B. 
Ann.  Stat,  gg  1968,  2787,  8241.  8247). 
where  a  corporation  is  dissolved  and 
a  receiver  appointed,  the  effect  of 
the  decree  is  to  vest  the  legal  title  hi 
the  receiver.  American  Nat.  Bank  v. 
National  Ben.  db  C.  Co.  70  Fed.  Rep. 
420. 

Under  the  Minnesota  Statutes  (as- 
signment law  of  1876,  insolvent  law 
of  1881,  Gen.  Stat.  1878,  chap.  76,  g  9) 
where  a  general  assignment  for  the 
benefit  of  creditors  has  been  made, 
creditors  are  not  as  a  matter  of  right 
entitled  to  a  receiver  to  supersede  the 
assignee  in  the  administration  of  the 
assets,  except  for  the  purpose  of  en- 
forcing stock  liability.  International 
Truet  Co,  v.  American  Loan  db  T.  Co. 
(Minn.)  65  N.  W.  78;  and  see  Com,  v. 
Order  ofVeeta,  156  Pa.  581.  It  ia  also 
held  that  a  receiver  will  not  be  ap- 
pointed under  the  Minnesota  statutes 
in  the  suit  of  a  creditor  who  has  not 
exhausted  his  legal  remedies,  as  re- 
quired by  Gen.  Stat.  1878,  chap.  76, 
g  9,  Klee  v.  E.  H.  Steele  Co.  (Minn.) 
62  N.  W.  899.  Quoare,  where  it  is 
shown  that  such  remedies  would  be 
valueless. 

Under  the  Idaho  Statutes  (Rev.  Stet 
§§  5185-5187),  authorizing  a  dissolu- 
tion  of  a  corporation  upon  specific 
grounds,  a  corporation  may  be  dis- 
solved on  the  application  of  trustees 
and  stockholders  and  a  receiver  ap- 
pointed under  %  4829,  where  such  re- 
ceiver is  necessary.  Seeuritiif  Sam.  S 
T.  Co.  V.  Piper  (Idaho)  40  Ftic  144. 

Under  the  bank  oommissionersr 
act  of  1878  as  amended  in  1887,  It 
was  held  that  the  appointment  of  a 
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receirer  ander  the  provisions  of  the 
Code  of  Civil  Procedure  of  California, 
(§§  1B7,  564)  in  a  proceeding  instituted 
by  the  Attorney  General  under  §  11 
of  the  former  act  was  illegal,  the 
bank  commissioners'  act  being  silent 
as  to  the  procedure  to  be  had.  The 
statute  authorizing  the  proceedings 
against  the  corporation  which  were 
taken  being  silent  as  to  the  appoint- 
ment of  a  receiver  it  cannot  be  supple- 
mented by  the  provisions  of  another 
statute.  Murray  v.  Ameriean  Surety 
Ch.  8  Am.  &  Eng.  Corp.  Cas.  N.  8. 
850.  Cf .  Hatemeyer  v.  San  FrancUeo 
Super. Ct,Si  Cal.  827, 10  L.  R.  A.  627; 
Peaple'*  Home  Sav.  Bank  Y.San  Fran- 
eUeo  Super.  Ct.  108  Cal.  27;  State  Inr 
Wit.  d  In».  Ch,  V.  San  Francisco 
Super.  CL  101  Cal.  185.  The  state 
having  no  interest  in  either  the  assets 
of  the  corporation  or  its  debts,  it  has 
done  its  whole  duty  when  it  has  se- 
cured a  dissolution  of  the  corpora- 
tion. Id.  See  also  PeopU  Y.San  Fran* 
eiseo  Super.  Ct.  100  Cal.  105;  Long  v. 
San  Francisco  Super.  Ot.  102  Cal.  449; 
Fwple  V.  Buffalo  Stone  dt  O.  Co.  181 
N.  T.  140, 15  L.  R.  A.  240.  In  all 
special  statutory  proceedings  it  is  a 
rule  of  law  that  the  measure  of  the 
power  of  the  court  is  the  statute  under 
which  the  proceedings  are  had.  Mur* 
raiy  y.  Ameriean  Surety  Co.  2  Am. 
A  Eng.  Corp.  Cas.  N.  6.  850;  Smith 
V.  We»terfletd,  88  Cal.  874;  East  Terir 
nessee,  V.  db  G.  B.  Go.  v.  Southern 
Teleg.  Go.  112  U.  8.  806.  28  L.  ed, 
746.  If  the  statute  provides  a  method 
to  be  pursued,  the  action  of  the  court 
in  regard  thereto,  however  erroneous, 
will  be  conclusive  until  reversed  on 
appeal,  but  the  Judgment  of  the  court 
where  unauthorized  by  the  statute  is 
wholly  void.  DowU  ▼,  Applegate, 
152  U.  8.  827,  88  L.  ed.  468;  United 
States  Y.  Walker,  109  U.  8.  258,  27  L. 
ed.  927;  Beynolde  v.  Stockton,  140  U. 
8.  254,  85  L.  ed.  464. 


Under  the  Indiana  Statute  (Rev.  Stat 
1894,  g  8485)  which  requires  applica- 
tion for  a  receiver  to  be  made  within 
three  years  after  the  expiration  of  the 
charter,  it  was  held  that  an  applica- 
tion after  the  expiration  of  the  statu- 
tory period  should  be  refused.  Hat- 
field Y.  Oummings,  140  Ind.  547.  But 
if  the  application  is  in  apt  time  the 
appointment  may  be  made  after- 
wards.   Id. 

In  Alabama  a  receiver  will  not  be 
appointed  over  a  corporation  on  be- 
half of  a  creditor,  who  also  owns  half 
of  the  stock  of  the  company,  alleging 
as  grounds  that  the  creditors  are 
pressing  for  payment,  judgments  ob- 
tained, and  liability  of  levies  immi- 
nent, likely  to  produce  dismember- 
ment of  the  company  and  its  business. 
Little  Warrior  Coal  Co.  Y.Hooper  (Ala.) 
2  Am.  &  Eng.  Corp.  Cas.  N.  8.  865. 

Where  the  appointment  of  a  re- 
ceiver and  the  regulation  of  proceed- 
ings are  of  statutory  origin  the  statute 
must  be  strictly  complied  with.  Atty. 
Gen.  V.  Atlantic  Mut.  L.  Ins.  Co.  77 
N.  Y.  886;  Chamberlain  v.  Bocheeter 
Seamless  Paper  Vessel  Co.  7  Hun,  557; 
and  where  the  receiver  is  appointed 
by  the  Federal  court  he  shall  manage 
and  operate  according  to  the  require- 
ment of  the  valid  state  laws  where  the 
property  is  located.  Act  of  (congress, 
March  8,  1887,  §  2. 

A  statute  providing  for  the  appoint- 
ment of  a  receiver  in  behalf  of  a 
judgment  creditor  who  has  execution 
issued  and  returned  no  property 
found,  is  but  a  declaration  of  the  law 
as  administered  in  courts  of  equity 
before  its  passage.  Minkler  v.  United 
States  Sheep  Co.  4  N.  D.  507,  2  Am.  A 
Eng.  Corp.  Cas.  N.  8.  868;  Child  y. 
Brace,  4  Paige,  809;  Taylor  Y.Bowker, 
111  U.  8  110,  28  L.  ed.  868. 

Under  the  Pennsylvania  act  of 
April  4,  1872,  relative  to  the  dissolu- 
tion of  corporations,  the  court  of  com- 
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(b)  Where  there  is  defanit  in  the  payment  of  an  indebted- 
ness, or  the  interest  thereon,  secured  by  mortgage  or  trust  deed, 
or  other  covenant  in  such  trust  deed/ 


mon  pleas  has  no  Jurisdiction  to  ap- 
point receivers  where  none  of  the 
property  of  the  corporation  is  within 
the  county,  and  none  of  its  officers  are 
residents.  Com,  v.  Order  of  Vesta,  150 
Pa.  681. 

^EdM^rdM  V.  Standard  BoUing  Stock 
/indicate  [1893]  1  Ch.  574;  WUdy  v. 
Mid  Hants  B,  Co,  16  Week.  Rep.  409; 
MaMns  v.  IhoUon  [1891]  1  Ch.  188; 
State  Journal  Co,  v.  Oommontoealth  Co. 
48  Kan.  98;  Van  Benthuysen  v.  Central 
N.  E.  A  W,  B,  Co,  45  N.  Y.  8.  R.  16; 
HaU  V.  Astoria  Veneer  MiUs  d  L.  Co.  5 
Ry.  &  Corp.  L.  J.  412;  Haugan  v.  Net- 
land,  51  Minn.  552;  Union  Mut.  L, 
Ins.  Co.  ▼.  Union  Mills  Plaster  Co,  87 
Fed.  Rep.  286.  8  L.  R.  A.  90;  Haas  v. 
Chicago  Bldg.  Soc.  89  111.  498;  Be 
Pound,  L.  R.  42  Ch.  Div.  402;  LoweU 
y.  Doe,  44  Minn.  144;  Stockman  v. 
WaUis,  30  N.  J.  Eq.  449;  Chetwood  v. 
Coffin,  80  N.  J.  Eq.  450;  WiUiams  v. 
Noland,  2  Tenn.  Ch.  151;  Mahon  v. 
Crothers,  28  N.  J.  Eq.  667;  Des  Moines 
Gas  Co.  V.  West,  44  Iowa,  28;  Wall 
Street  F.  Ins,  Co.  v.  Loud,  20  How. 
Pr.  95;  Kerchner  v.  Fairley,  80  N.  C. 
24;  Beecher  v.  Marquette  db  P,  Boiling 
MUls  Co,  40  Mich.  807;  Tru7nan  v. 
Bedgrave,  L.  R.  18  Ch.  Div.  547; 
Brassey  v.  New  York  d  N.  B.  B,  Co, 
19  Fed.  Rep.  668;  Long  Dock  Co.  v. 
MaJlery,  12  N.  J.  Eq.  431;  Strong  v. 
Carlyle  Press  [1893]  1  Ch.  268;  Amer^ 
iean  Loan  d  T.  Co,  v.  Toledo,  O,  d  3. 
B,  Co.  29  Fed.  Rep.  416. 

A  receiver  and  manager  of  the  busi- 
ness of  a  corporation  may  be  ap- 
pointed in  an  action  by  debenture- 
holders  to  enforce  their  security, 
although  the  principal  is  not  due  and 
interest  is  not  in  arrear,  where  the 
company  consenU,  and  there  is  evi- 


dence that  an  execution  has  been 
levied  by  a  Judgment  creditor  upon  th« 
property  embraced  in  the  trust  deed 
or  mortgage,  and  that  other  actions 
by  creditors  are  pending  against  the 
company.  Edwards  v.  Standard  BoU- 
ing Stock  Syndicate  [1898]  1  Ch.  674; 
WUdy  V.  Mid-Hants  B.  Co,  16  Week. 
Rep.  409;  Makins  v.  Button  [1891]  1 
Ch.  188. 

In  Union  Trust  Co,  ▼.  Si.  Louie, 
I.  M,  A  S.  B.  Co,  4  Dill.  114,  re- 
ceivership of  a  railroad  was  refused, 
although  the  company  had  defaulted 
in  the  payment  of  interest  on  mort- 
gage bonds,  and  had  refused  the  de- 
mand of  the  trustees  of  the  bondhold- 
ers to  be  put  in  possession,  where 
there  was  no  proof  that  loss  would 
result  to  bondholders  by  allowing  the 
company  to  continue  in  possession. 

If  the  mortgage  covers  the  income 
and  profits,  and  there  is  a  default  in 
the  payment  of  interest,  a  receiver 
may  be  appointed  without  proof  of 
insolvency  of  the  corporation,  or  in- 
adequacy of  the  security.  Allen  v. 
DaUae  A  W,  B.  Co,  8  Woods,  816; 
Witmer  v.  Atlanta  db  B,  Air  Line  B, 
Co.  2  Woods,  409.  And  where  the 
income  is  pledged  and  the  mortgagor 
is  insolvent  on  foreclosure  a  receiver 
will  be  appointed  as  of  course.  Am- 
erican Bridge  Go,  v.  Heidelbach,  94  U. 
8.  798,  24  L.  ed.  144;  />M  Moinss  Qas 
Co,  V.  West,  44  Iowa,  23;  Mercantile 
Trust  Co.  V.  Missouri,  K,  A  T,  B.  Co. 
86  Fed.  Rep.  221,  1  L.  R  A.  897; 
Dow  V.  MemphisdbL,  B.  B.Co.  20 Fed. 
Rep.  260. 

Insolvency  of  the  company  and  dan- 
ger from  executions  is  ground  for  a 
receiver.  Be  South  Carolina  B,  Co. 
[1878]    11  Chicago  Legal  liewB,  8; 
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(c)  Where  upon  application  of  a  stockholder  it  is  shown  that 
the  directors  and  officers  of  the  corporation  are  mismanaging  its 
afEairs,  as  for  their  own  personal  advantage  and  gain.' 


Bage  y.  Memphis  db  L.  R  B.  Oa.  185 
U.S.  861.  SIL.  ed.  694. 

So  also  where  the  company  is  in- 
solvent, with  interest  in  arrears  and  in- 
sufficient security.  Keep'v.MicJiigan  L, 
0,  R.  Go.  6  Chicago  Legal  News,  101; 
Lehman  t.  TaUahanee  Mfg.  Co,  64 
Ala.  667.  And  the  refusal  of  the  trus- 
tee to  take  possession  after  default  is 
also  a  ground.  Warmer  t.  Rinng 
Fawn  Iron  Oo,  8  Woods,  614;  Wilmer 
y.  Atlanta  A  R.  Air  Line  R.  Oo.  3 
Woods,  409;  Pennsylvania  Oo.  for  Ins. 
4m  Lives  ▼.  Jacksonmlle,  T.  dt  W.  R. 
Co.  65  Fed.  Rep.  124.  But  mere  de- 
fault in  the  payment  of  corporate 
bonds  is  not  in  Itself  ground  for  the 
appointment  of  a  receiver.  Williams 
T.  Robinson,  16  Conn.  517. 

A  receiver  will  not  be  appointed  as 
a  matter  of  course,  or  as  a  matter  of 
right,  but  is  always  in  the  sound  ju- 
J^^ial  discretion  of  the  court.  Fraud, 
Incompetency,  preservation  of  the 
property,  or  some  other  sufficient  rea- 
son must  be  given.  Farmers'  Loan  db 
T.  Co.  V.  Kansas  City,  W.  AN.W.R. 
Oo.  53  Fed.  Rep.  182;  Blair  v.  8t. 
Louis,  H.  A  K.  R.  Oo.  20  Fed.  Rep. 
348.  Cf.  Cook,  Stock  &  Stock- 
holders, §  862. 

See  further  chapters  on  Receiver- 
ship in  Mortgage  Foreclosures  and 
Receivership  in  Railway  Corpora- 
lions. 

See  note  8,  page  866. 

>  Haywood  v.  Lincoln  Lumber  Co.  64 
Wis.  639:  Supreme  Sitting,  0.  of  L 
H.  V.  Baker,  184  Ind.  298,  2  L.  R.  A. 
210;  Stevens  v.  Davidson,  18  Gratt. 
819;  Conro  v.  Gray,  4  How.  Pr.  166; 
Warren  v.  Fake,  49  How.  Pr.  480; 
Blaiehford  v.  Ross,  64  Barb.  42;  Bkans 
V.  Coventry,  6  DeG.   M.  &  G.   911; 


Redmond  v.  EnfiM  Mfg.  Co.  18  Abb. 
Pr.  N.  S.  832;  Wayne  Pike  Co.  v. 
Mammons,  129  Ind.  868;  Carter  v. 
Ford  Plate  Class  Co.  85  Ind.  180; 
Rogers  v.  Lafayette  Agri.  Works,  52 
Ind.  296;  P&rt  v.  RusseU,  86  Ind.  60; 
Michoud  V.  Qirod,  45  U.  S.  4  How. 
602,  11  L.  ed.  1076;  Cumberland  Coal 
db  I.  Oo.  V.  Sherman,  80  Barb.  658; 
Railway  Co.  v.  makie.  1  Macq.  461; 
Davis  V.  Memphis  City  R,  Co.  22  Fed. 
Rep.  888;  Sellers  v.  PJuinix  Iron  Co.  18 
Fed.  Rep.  20;  Hubbard  v.  New  York, 
N.  E.  dt  W.  Invest.  Co.  14  Fed.  Rep. 
675;  Miner  v.  BeOe  Isle  lee  Co.  98 
Mich.  97,  17  L.  R.  A.  412 ;  Copeland 
V.  Johnson  Jffg.  Co.  47  Hun,  285; 
Currier  v.  New  Fork,  W.  S.  db  B.  R. 
Oo,  85  Hun,  855;  Jackson  v.  McLean, 
86  Fed.  Rep.  218. 

A  receivership  of  a  corporation,  in 
an  action  to  prevent  mismanagement 
by  the  directors,  should  not  be  con- 
tinued where  the  corporation  is  not 
insolvent  and  the  offending  directors 
have  retired  from  office.  Hatpin  t. 
Mutual  Brew.  Oo.  91  Hun,  220. 

When  the  company  is  insolvent 
and  has  fraudulently  disposed  of  its 
property,  the  appointment  is  proper. 
Nichols  V.  Perry  Patent  Arm  Co.  11 
N.  J.  Eq.  126;  Aity.  Qen.  v.  Bank  of 
Columbia,  1  Paige,  511;  Howard  v. 
Wiitnian,  29  Ind.  557. 

Irregular  acts  of  corporate  officers 
in  the  absence  of  fraud  will  not  jus- 
tify the  appointment.  Hardee  v.  Sun- 
set Oil  Co.  56  Fed.  Rep.  51. 

A  receiver  will  not  be  appointed 
over  a  corporation  if  relief  from  mis- 
management can  be  had  by  injunc- 
tion. United  Electric  Secur.  Co.  y. 
Louisiana  Electric- Light  Oo.  68  Fed. 
Rep.  678. 
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(d)  Where  the  corporation  is  insolvent  and  without  assets,  and 
the  officers  liave  ceased  to  act.* 


In  Haywood  t.  lAncdln  Lumber  Ch, 
64  Wis. 689 J t  is  held:  (1)  That  the  direc- 
tors of  the  corporation  are  trustees  of  all 
the  property  belonging  to  It  and  have 
no  right  to  secure  to  themselves  any 
preference  or  ad  vantage.  MarrY.Bank 
of  We9t  Ten7ie^see,  4  Coldw.  471,  484; 
Koehler  v.  Black  River  FaUt  Iron  Go. 
67  U.  S.  d  Black,  715,  17  L.  ed.  839; 
Ourran  v.  Arkansas,  56  U.  8. 15  How. 
806,  14  L.  ed.  706;  Richards  v.  New 
HampMre  Ins.  Co.  48  N.  H.  263; 
Bradley  y.  FarweU,  Holmes,  483; 
Drury  v.  Milwaukee  <&  8.  R.  Co.  74 
U.  S.  7  Wall.  299, 19  L.  ed.  40;  Paine 
V.  Lake  Erie  cfe  L.  R.  Co.  81  Ind.  853; 
Gaslight  Improv.  Go.  v,  Terrell,  L.  R. 
10  Eq.  Gas.  168;  Smith  ▼.  Lansing,  23 
N.  Y.  521;  WhUweU  v.  Warner,  20 
Vt.  425;  BueU  v.  BuckingJiam,  16 
Iowa.  284;  Hopkins*  Appeal,  90  Pa. 
69.  (2)  Nor  to  take  a  mortgage  to 
themselves  for  their  own  benefit  to  the 
injury  of  others  in  equal  right.  Cor- 
belt  V.  Woodward,  5  Sawy.  403;  KoeJi- 
ler  V.  Black  River  Falls  Iron  Go.  67  U. 
8.  2  Black,  716.  17  L.  ed.  339;  HoyU 
V.  Plaitsburg  4b  M.  R.  Go.  54  N.  Y. 
314;  European  db  N.  A.  R.  Co.  v. 
Poor,  59  Me.  277;  Butts  V.  Wood,  38 
Barb.  181 ;  Scott  v.  Depeynter,  1  Edw. 
Ch.  513;  Verplanek  v.  Mercantile  Ins. 
Co.  2  Paige,  438;  Great  Luxembourg 
d  R.  Co.  V.  Magnay,  25  Beav.  586; 
Cook  V.  Berlin  Woolen  Mill  Go.  43 
Wis.  484;  Pickett  v.  School  Diet.  25 
Wis.  553;  Re  Taylor  Orphan  Asylum, 
36  Wis.  553. 

In  United  Electric  Secur.  Co,  v. 
Louisiana  Electric  Light  Go.  68  Fed. 
Rep.  678.  it  is  held  that  a  court  will 
not  take  the  management  of  a  corpo- 
ration out  of  the  hands  of  its  directors 
on  the  ground  of  mismanagement  if 
full  relief  can  be  obtained  by  injunc- 
tion. 


Failure  to  elect  officers,  or  want  of 
sufficient  officers  occasioned  by  death, 
or  the  destruction  of  the  corporate 
property  by  fire  will  not  of  themselves 
work  a  dissolution.  But  where  there 
is  a  refusal  or  neglect  to  replace  the 
necessary  officers,  and  the  adminis- 
trator of  a  deceased  officer  takes  pos- 
session of  the  corporate  property,  a 
receiver  may  be  appointed.  Re  Bel- 
ton,  47  La.  Ann.  1614,  30  L.  R  A. 
648. 

*Ford  V.Kansas  OUy  dk I.  8hoH  Line 
R.  Go.  52  Mo.  App.  439. 

The  courts  in  New  York  have  no 
''  power  either  by  statute  or  under  their 
inherent  jurisdiction  as  courts  of  chan- 
cery, to  appoint  a  receiver  of  a  cor- 
poration upon  a  petition  showing  suf- 
ficient assets  to  meet  all  liabilities 
eventually,  but  that  some  of  the  cred- 
itors whose  claims  have  matured 
threaten  suit,  and  that  the  institution 
of  such  suits  would  be  prejudicial  to 
the  interests  of  creditors  whose  claims 
are  not  due.  Re  Atlas  Iron  Consl.  Co. 
71  N.  Y.  8.  R.  801. 

The  appointment  of  a  temporary 
receiver  of  the  property  of  a  corpora- 
tion in  a  proceeding  for  Its  voluntary 
dissolution,  under  N.  Y.  Code  Civ. 
Proc.  g  2428,  making  such  appoint- 
ment dependent  upon  the  insolvency 
of  the  corporation,  is  not  authorized, 
where  the  schedule  of  the  assets  and 
liabilities,  verified  by  the  petitioners, 
shows  a  surplus  of  the  assets;  and  an 
injunction  against  creditors  is  likewise 
without  authority  upon  such  a  show- 
ing. Re  Hitchcock  Mfg.  Oo.  1  App. 
Div.  164. 

A  creditor  who  obtains  the  properly 
of  a  domestic  corporation  by  purchase 
under  execution  upon  a  judgment  re- 
covered in  another  state,  in  violation 
of  N.  Y.  Laws  1892,  chap.  688,  ren- 
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(e)  Where  the  corporation  has  been  dissolved  and  it  is  neces- 
sary to  preserve  and  distribute  the  property  or  its  proceeds.' 

(f)  Where  the  charter  of  a  corporation  has  been  repealed  by  a 
constitutional  provision.* 

(g)  Where  the  corporation  has  been  declared  bankrupt,  and 
the  purchaser  at  the  assignee's  sale  is  in  possession  receiving  the 
income  which  the  mortgagee  is  entitled  to.' 

(h)  Where  it  appears  that  the  holders  of  a  majority  of  the 
stock  of  a  corporation  neglect  to  elect  officers,  and  there  is  no  one 


dering  invalid  any  Judgment  suffered 
by  an  insolvent  corporation  with  in- 
tent to  prefer  a  particular  creditor, 
will  be  held  as  a  trustee  of  the  prop- 
erty in  favor  of  a  receiver  of  the  cor- 
poration, where  the  court  in  New 
York  has  acquired  Jurisdiction  of  his 
person.  OlTiey  v.  BcUrd,  15  Misc. 
885. 

Mere  disagreement  between  the  di- 
rectors and  stockholders  as  to  the 
management  of  a  corporation,  in  the 
absence  of  fraud,  does  not  authorise 
the  appointment  of  a  receiver.  Little 
Warrior  Goal  Co.  v.  Hooper  (Ala.)  3 
Am.  &  £ng.  Corp.  Cas.  N.  8.  865. 

Where  the  insolvency  of  the  com- 
pany is  established  and  the  applica- 
tion is  by  a  creditor,  a  receiver  may 
be  appointed.  San  Antonio  dt  O.  8. 
B,  Co.  V.  Davis,  (Tex.  Civ.  App.)  8 
Am.  A  Eng.  Corp.  Cas.  N.  8.  874. 

^Bawmeyer  v.  San  FrancMCO  Super. 
Ct.  84  Cal.  827.  10  L.  R.  A.  627;  Ftr^ 
Ifat.  Bank  v.  United  States  EncaugUe 
Tile  Co.  105  Ind.  227;  PeopU,  Wright, 
V.  Weigley,  155  111.  491;  Tore  v.  San 
Francisco  Super,  Ct.  108  Cal.  481; 
OUy  Water  Co.  v.  State,  88  Tex.  600; 
8ee  further  ^  a,  this  section;  and  2 
Am.  A  Eng.  Corp.  Cas.  N.  8.  240,  et 
•eg. 

The  court  will  not  decree  a  dissolu- 
tion and  appoint  a  receiver  if  the  cor- 
poration is  not  a  defendant.     Oraten- 


8Une*s  Appeal,  49  Pa.  810;  MUHdes  v. 
Rochester  OUy  Bank,  11  Paige,  118. 

On  a  voluntary  dissolution  the  re- 
ceiver is  vested  with  the  corporate  in- 
terests except  the  power  to  do  busi- 
ness. Chicago  Mut.  L.  Indem.  Asso.  ▼. 
Hunt,  127  111.  257,  2  L.  R.  A.  549. 

The  schedule  of  assets  and  liabilitiea 
annexed  to  a  petition  for  the  volun- 
tary dissolution  of  a  corporation 
which  shows  a  surplus  of  assets  can- 
not be  amended  after  the  appointment 
of  a  receiver  which  is  authorized  only 
when  the  corporation  is  insolvent,  so 
as  to  show  a  deficiency  of  assets, 
under  N.  Y.  Code  Civ.  Proc.  §  2427, 
providing  for  the  amendment  of  the 
schedules  before  final  order  by  the  in- 
sertion of  additional  items,  or  by  mak- 
ing the  statement  or  inventory  fuller 
and  in  greater  detail.  Be  Hitchcock 
Hfg.  Co.  1  App.  Div.  164. 

A  receiver  should  not  be  appointed 
in  proceedings  to  dissolve  a  corpora- 
tion, for  the  sole  purpose  of  prevent- 
ing a  creditor  from  resorting  to  the 
legal  process  against  it  to  which  he  is 
entitled.  Ward  v.  Segar,  60  111.  App. 
424. 

*  Putnam  v.  Ruck,  54  Fed.  Rep.  216; 
Curran  v.  Arkansas,  56  U.  8.  15 
How.  804, 14  L.  ed.  705. 

^Kelfy  V.  Alabama  db  C.  R.  Co.  58 
Ala.  489.  Cf.  Ek  parte  Brown,  68 
Ala.  586. 
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authorized  to  conduct  the  affairs  of  the  corporation,  and  preserve 
the  corporate  property.* 

(i)  Where  a  judgment  has  been  rendered  against  the  corpora- 
tion and  it  is  necessary  to  collect  unpaid  subscriptions  to  the  capi- 
tal stock." 

(j)  Where  the  majority  stockholders  are  clearly  violating  the 
chartered  rights  of  the  minority  and  putting  their  interests  in  im- 
minent danger.' 


^Latorenee  t.  Oreenmch  F.  Ins.  Oo. 
1  Paige,  587;  Oanro  v.  Gray,  4  How. 
Pr.  166;  WiUis  v.  Corlies,  2  Edw.  Ch. 
281;  Orphan  Asylum  v.  McOariee, 
Hopk.  Ch.  429;  Hand  v.  Dexter,  41 
Ga.  454;  Western  Div.  of  North  Caro- 
lina B.  Co,  V.  Drm,  8  Woods.  691; 
8andford  v.  Sinclair,  8  Paige,  878; 
Conro  Y.P^t  Henry  Iron  Co.  12  Barb. 
"27;  Be  Betton,  47  La.  Ann.  1614,  80  L. 
r/a.  648. 

*Bailey  ▼.  PiMmrg  Coal  B.  Co.  189 
Pa.  218;  Lan^s  Appeal,  106  Pa,  49; 
Bell's  Appeal,  115  Pa.  88. 

As  a  rule,  whatever  power  the  cor- 
poration had  to  collect  assessments 
passes  to  the  receiver  under  the  direc- 
tion and  control  of  the  court.  SJio- 
woUer  V.  Laredo  Improv,  Co.  88  Tex. 
162;  VandertMrken  v.  Olenn,  86  Va. 
9;  Howard  v.  Qlenn,  85  Ga.  288; 
HightotD&r  v.  Thornton,  8  Ga.  486; 
Minnesota  Thresher  Mfg.  Co.  v.  Lang- 
don,  44  Minn.  87;  Merchants  NaX. 
Bank  y.  Northwestern  Mfg.  A  Car  Co, 
48  Minn.  861;  Meam^  Appeal,  86  Pa. 
75;  VanWagenenv.  Clark,  22  Hun, 
497;  Bankine  v.  BUiott,  16  N.  Y.  377; 
Sagory  v.  Dubois,  8  Sandf.  Ch.  466. 

*Hand  v.  Dexter,  41  Ga.  464.  In 
State  Journal  Co.  v.  Commonwealth  Co. 
48  Ean.  98.  a  corporation  was  embar- 
rassed by  debts,  and  dissensions  ex- 
isted between  its  officers  likely  to  in- 
jure the  value  of  its  property,  a  re- 
ceiver was  appointed  on  the  applica- 
tion of  the  mortgagee. 

iSSfoto,  Independent  DiU.  Tdeg.  Co., 


▼.  SUner  Bow  County  Second  JvdieUA 
Dist.  Gt.  15  Mont.  824,  27  L.  R.  A.  892; 
Be  Lewis's  PetUion,  62  Ean.  660.  In 
this  case  the  court  say:  *'By  the  aver- 
ments of  the  petition  it  would  appear 
that  all  officers  of  the  corporation 
have  conspired  together  to  divert  its 
business  to  another  company  and  to 
absorb  its  earnings  and  assets  and  ap- 
propriate the  same  to  their  own  use. 
*  *  *  In  most  cases  of  this  charac- 
ter no  other  adequate  remedy  exists. 
The  appointment  of  a  receiver  is  not 
necessarily  a  proceeding  to  dissolve  a 
corporation,  nor  will  It  necessarily 
result  in  its  extinction.  The  prop- 
erty and  assets  of  the  corporation 
which  are  being  dissipated  and  fraudu- 
lently absorbed  will  be  preserved  and 
rightfully  applied  under  the  super- 
vision of  the  court  and  may  be  re- 
stored to  the  officers  of  the  corpora- 
tion when  there  has  been  a  change  of 
officers,  or  when  it  is  deemed  prudent 
and  safe  to  restore  the  property  and 
affairs  of  the  corporation  to  lis  duly 
constituted  officers."  Cf.  F^st  Nat. 
Bank  v.  United  States  Eneaustie  TSe 
Co.  105  Ind.  227;  Wayne  Pike  Co.  v. 
Hammons,  129  Ind.  868;  Supreme 
Sitting  0.  of  I.  H.  v.  Baker,  184  Ind. 
298,  20  L.  R.  A.  210;  Haywood  Y.Lin 
coin  Lumber  Co.  64  Wis.  689;  QmsoU- 
dated  Tank  Line  Co.  v.  Kansas  City 
Varnish  Co.  48  Fed.  Rep.  204;  Miner 
V.  BelU  Isle  lee  Co.  98  Mich.  97,  17  L. 
R.  A.  420. 
Minority  stockholders  may  secoro 
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(k)  Upoa  the  application  of  judgment  creditors/ 

§  226.     When  not  appointed. 

Owing  to  the  fact  that  the  appointment  or  refusal  to  appoint  a 
receiver  in  all  cases  rests  in  the  sound  judicial  discretion  of  the 
court  under  all  the  circumstances  of  each  particular  case  it  is  im- 
possible to  lay  down  any  well-established  principles  under  which 
the  court,  will  refuse  to  lend  its  aid  and  refuse  to  appoint.  A  few 
general  principles,  however,  may  be  stated  that  have  received  the 
approval  of  courts  of  last  resort  that  may  serve,  to  a  greater  or 
less  extent,  as  guiding  principles. 

(a)  The  court  will  not  appoint  a  receiver  and  take  from  the 
directors  of  a  corporation  the  control  and  management  of  the  cor- 
porate business  except  in  proceedings  instituted  for  the  purpose 
of  dissolving  the  corporation  under  statutory  authority  therefor.* 


the  appointment  pending  invefitiga- 
tion  of  gross  fraud  by  the  majority 
stockholders.  State,  Independent  Diet. 
TeUg.  Co.,  v.  Silver  Bow  County 
Second  Judicial  Diet.  Ct,  15  Mont  824» 
VI  L.  R.  A.  892. 

1 A  Judgment  creditor  who  has  had 
execution  returned  unsatisfied  may 
file  a  bill  in  equity  and  have  the  cor- 
poration property  and  assets  applied 
in  his  favor.  Herwy  v.  HUnoin  M. 
R,  Co.  28  Fed.  Rep.  169;  Union  TruH 
Co.  ▼.  IlUnois  M.  B.  Co,  117  U.  8. 
4d4.  29  L.  ed.  963;  Sage  v.  Memphie 
db  L.  B,  B.  Co.  125  U.  tt.  861,  81 L.  ed« 
694;  PaXmer  v.  Ctorft,  4  Abb.  N.  C. 
25. 

In  England  Judgment  creditors  can- 
not levy  an  execution  on  a  railroad, 
but  are  entitled  to  a  receiver  of  the 
income.  Be  ManchetUr  db  M.  B.  Co. 
L.  R.  14  Ch.  Div.  645. 

The  appointment  of  a  receiver  in 
behalf  of  a  creditor,  however,  must 
be  made  in  good  faith  and  not  for  the 
purpose  of  hindering  and  delaying 
other  creditors.  Re  Receiters  of  PhUch 
delphia  d  R.  R.  Co.  14  Phila.  501; 
Howard  v.  La  Crosse  db  M.  R.  Co. 
Woolw.  49. 


As  a  general  rule  the  right  under 
consideration  does  not  apply  to  a  gen- 
eral creditor.  Lehigh  Coal  dh  Nav.  Co. 
V.  Central  R.  Co.  48  Hun,  646;  F^nd 
V.  Framingham  d  L.  R.  Co.  180  Mass. 
194.  But  see  Brhnont  Nail  Co.  v.  Co- 
lumbia Iron  d  S.  Co.  46  Fed.  Rep.  8; 
Avery  v.  Bleee  Ilfg.  Co.  27  N.  J.  Eq. 
412;  Consolidaied  Tank  Line  Co.  v. 
Kansas  City  Varnish  Co.  48  Fed.  Rep. 
204. 

*PoH  Huron  d  O.  R.  Co.  v.  8t. 
Clair  Circuit  Judge,  81  Mich.  466; 
Baker  v.  Louisiana  Portable  R.  Co.  84 
La.  Ann.  754;  French  v.  Oifford,  30 
Iowa,  148;  Hedges  v.  Paquett,  8  Or. 
77;  Bartlett  v.  West  Metropolitan  Tram- 
way Co.  [1898]  8  Ch.  487. 

In  Supreme  Sitting,  0.  of  I.  H;  v. 
Baker,  184  Ind.  298,  20  L.  R.  A.  210,  it 
is  held  that  a  court  of  equity  has  no 
power  independently  of  statute  to  dis- 
solve an  insolvent  corporation  is  well 
settled.  The  authorities  seem  to  be 
universal  in  holding  this  doctrine. 
We  have  been  cited  to  no  authorities 
holding  a  contrary  doctrine  and  we 
have  been  unable  to  find  any  in  the 
search  we  have  made.  There  is  no  stat- 
ute in  this  state  (Indiana)  authorizing  a 
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(b)  Here  disagreement  between  the  parties  as  to  the  manage- 
ment of  the  corporate  business  famishes  no  sufficient  ground  tor 
the  appointment ;'  nor, 


court  of  equity  todiasolve  a  corporation 
on  such  a  proceeding  as  the  one  at  bar 
brought  on  behalf  of  individual  stock- 
holders or  shareholders  as  the  appel- 
lees are  In  this  case.  Hence  the  ac- 
tion cannot  be  sustained  or  recorded 
as  one  having  for  its  object  the  disso- 
lution of  the  corporation  on  the 
ground  of  insolvency  or  being  in  im- 
minent danger  of  insolvency. 

In  Spelling,  Priv.  Corp.  §  1001,  it  is 
said:  "The  legislation  of  the  various 
states  providing  for  the  appointment 
of  receivers  of  insolvent  corporations 
is  based  upon  the  Just  and  reasonable 
policy  of  protecting  those  who  would 
otherwise  be  without  adequate  rem- 
edy in  the  usual  course  of  legal  pro- 
ceedings in  case  of  the  insolvency  of 
the  corporation.  And  the  same  rea- 
sons exist  for  the  appointment 
whether  the  insolvency  has  been 
caused  by  the  misconduct  and  infidel- 
ity of  the  companys'  officers  or  from 
other  causes.  Thestatutory  power  thus 
con  firmed,  with  a  few  exceptions,  does 
not  extend  to  authorize  the  court  to  dis- 
solve the  corporation.  ♦  *  *  The  court 
seeks  not  to  destroy  rights  but  to  pre- 
serve tbem  and  for  the  accomplish- 
ment of  this  end  the  annihilation  of 
the  franchise  is  unnecessary.  That 
duty  concerns  the  sovereign  and  where 
its  performance  becomes  necessary  the 
court  of  law  is  the  appropriate  tribu- 
nal.*' In  speaking  of  the  action  of  a 
court  of  equity  in  appointing  a  re- 
ceiver in  a  corporation  matter  the 
court  in  Supreme  Sitting^  0.  of  I.  H, 
T.  Baker,  ntpra,  further  said:  '*A  court 
of  equity  should  not  ruthlessly  wrest 
from  the  legally  constituted  officers  of 
the  corporation  the  management  of  its 
affairs  and  the  property  of  the  corpo- 


ration and  turn  it  over  to  the  hands  of 
a  receiver.  Such  power  should  not 
be  exercised  by  a  court  of  equity  ex- 
cept with  due  care  and  in  a  case  where 
it  is  clearly  made  to  appear  that  it  is 
for  the  best  interest  of  the  parties  in- 
terested and  it  will  not  be  presumed 
that  a  court  of  equity  will  exercise 
such  power  except  where  the  exigen- 
cies of  the  case  clearly  warrant  it" 

^American  Loan  d  T.  Oo.  v.  T^ 
tedo,  a  A  8.  R,  Co.  29  Fed.  Rep.  416. 

A  receiver  should  not  be  appointed 
to  prevent  a  public  sale  of  the  assets 
of  the  corporation  to  satisfy  its  bonds 
where  the  proof  does  not  show  that 
those  in  the  management  of  the  corpo- 
ration are  acting  unfaithfully  or  are 
wasting  the  assets.  Ft.  Payne  Fur- 
nace Co.  V.  Ft,  Payne  Coal  dt  I.  Co. 
96  Ala.  472.  Where  an  action  is 
to  prevent  the  illegal  consolidation 
of  two  railroad  companies  and  stock- 
holders in  violation  of  an  injunction 
elected  directors  of  the  new  company, 
there  are  no  grounds  for  the  appoint- 
ment of  a  receiver  for  either  company. 
Cleveland,  C.  C.  db  I.  R.  Oo,  v.  JeweU, 
87  Ohio  St.  649  (see  Revised  Statutes, 
§  8383);  Cincinnati,  8.  db  C.  R.  Co. 
V.  Sloan,  81  Ohio  St.  15;  Verplancky. 
Mercantile  Ins.  Co.  2  Paige,  488. 

In  Stockton  v.  Central  R.  Co.  50  N. 
J.  Eq.  489,  it  is  held  that  where  it 
becomes  necessary  to  compel  obe- 
dience to  an  injunction  or  a  decree  the 
court  may  appoint  a  receiver  to  con- 
trol the  defendant  property.  The 
court  say : '  *The  power  of  the  court  toap- 
point  such  a  receiver  when  the  appoint- 
ment is  necessary  to  effectuate  its  d^ 
cree  has  not  been  disputed.  Such  power 
is  so  essential  at  times  to  the  efficient  ex- 
ercise of  the  court's  Jurisdiction  tliatit 
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(c)  Whore  on  application  of  minority  stockholders  it  appears 
that  reasonable  effort  has  not  been  made  to  secure  redress  through 
the  company  or  its  legally  constituted  authorities  ;'  nor 

(d)  "Where  the  law  affords  an  adequate  remedy  ;*  nor 


has  become  too  well  established  either 
to  be  seriously  questioned  or  to  need 
citation  of  authority  to  support  it/* 
In  the  above  case  it  was  represented 
that  a  scheme  existed  between  the  de- 
fendants to  restrict  and  prevent  com- 
petition in  the  production  and  sale  of 
coal,  a  staple  commodity  in  this  state, 
and  thereby  to  effect  an  increase  in 
the  price  thereof.  An  order  to  show 
cause  why  a  receiver  should  not  be 
appointed  was  issued  and  an  injunc- 
tion pending  such  order  was  (granted, 
after  which  it  was  represented  to  the 
court  that  the  injunction  had  been 
disobeyed  by  the  companies  acting  in 
combination  with  each  other. 

In  Wanneker  v.  HUcheock^  88  Fed. 
Hep.  888,  it  is  held  that  the  fact  that 
there  may  be  differences  of  opinion  or 
judgment  between  the  trustees  to 
whom  corporate  stock  is  devised  for 
the  use  of  others  as  to  the  policy  to  be 
pursued  by  the  corporation  and  the 
proper  persons  to  be  voted  for  as  di- 
rectors, does  not  make  a  case  where  a 
court  is  authorized  to  appoint  a  re- 
ceiver for  such  stock. 

In  Harmon  v.  Kentucky  Coal  L  db 
D.  Co.  15  Ky.  L.  Rep.  12,  it  is  held 
that  a  receiver  will  not  be  appointed 
over  a  corporation  and  its  property 
taken  from  those  having  much  greater 
interest  therein  than  the  applicant 
where  no  disposition  is  shown  on  their 
part  to  deprive  the  applicant  of  any 
right  in  the  property  and  where  the 
only  purposes  of  such  applicant  Is  to 
ascertain  what  interest  he  has  now  in 
the  property  or  its  proceeds. 

It  is  held  in  Hardae  v.  Burnet  Oil 
Co.  56  Fed.  Rep.  51,  that  the  irregular 
action  by  the  directors  in  assessing 


and  advertising  for  sale  its  capital 
stock  and  the  careless  manner  of 
keeping  the  books  and  records  of  the 
company  and  illegal  action  in  voting 
itself  salaries  where  otherwise  the  cor- 
poration has  been  economically  man- 
aged, no  fraudulent  intention  or  pur- 
pose being  shown,  a  receiver  will  not 
be  appointed. 

^Boman  v.  Woolfolk,  98  Ala.  219; 
Mack  V.  DeBardeUb^n  Coal  dLOo.W 
Ala.  896,  9  L.  R.  A.  650;  MercTiants 
d  P.  Line  v.  Waganer,  71  Ala.  581 ; 
Oraeavee  v.  Oouge,  69  N.  Y.  154; 
Brewer  v.  Boston  Theatre  Proprs.  104 
Mass.  878;  Edtees  v.  Contra  Costa 
Water  Co.  ("  Howes  v.  Oakland")  104 
U.  8.  450,  26  L.  ed.  828;  Flukar  v. 
Emporia  CUy  B.  Co.  48  Kan.  577; 
Bacon  v.  Irvine,  70  Oal.  221. 

The  policy  of  the  law  is  to  leave  the 
affairs  of  a  corporation  to  the  manage 
ment  and  control  of  its  own  chosen 
agencies  and  that  a  minority  of  the 
stockholders  will  not  be  permitted  to 
displace  corporate  authority  and  con- 
trol and  substitute  therefor  the  policy, 
management,  and  control  of  the  courts 
except  in  plain  cases  of  such  fraud  or 
maladministration  as  works  manifest 
oppression  or  wrong  to  them;  and  that 
before  calling  upon  the  court  to  take 
into  its  hands  the  administration  of 
its  corporate  affairs  it  must  be  made 
clearly  to  appear  not  only  that  such 
oppression  or  wrong  to  them  depends, 
but  that  every  reasonable  effort  haa 
been  made  to  secure  redress  and  pre- 
vention of  further  mischief  within  the 
company  itself.  Roman  v.  WootfoJJc, 
98  Ala.  219. 

•  Fresstey  v.  Lamb,  105  Ind.  171. 
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(e)  Where  the  application  is  based  upon  the  alleged  failure  of 
the  operators  to  keep  a  railroad  in  suitable  repair,  and  the  oper- 
ating company  is  responsible  and  acknowledges  its  duty  and  is 
compelled  by  law  to  keep  the  road  in  repair  ;^  nor 

(f)  Where  the  defendant  is  a  foreign  corporation  and  has  no 
property  in  the  state  ;*  nor 

(g)  Where  a  suit  is  pending  to  try  the  title  to  the  possession  of 
the  premises ;"  nor 

(h)  Where  in  case  of  foreclosure  of  a  mortgage  the  right  to 
foreclose  is  not  clear  and  undisputable  ;*  nor 

(i)  Where  there  is  no  showing  of  danger  or  loss  ;*  nor 

(j)  Where  there  will  be  no  proceeds  to  distribute  after  the  pay- 
ment of  the  mortgage  indebtedness  ;*  nor 

(k)  Where  the  claims  against  the  corporation  are  unascertained 
and  are  small  as  compared  with  the  value  of  its  property;^  nor 

(1)  Where  the  applicant  is  a  secured  creditor  and  he  seeks  to 
obtain  a  receiver  over  property  not  subject  to  the  litigation ;"  nor 

(m)  Where  the  property  over  which  a  receiver  is  sought  is 
rightfully  in  the  possession  of  a  person  appointed  by  the  mort- 
gagees under  powers  contained  in  the  mortgage.* 

§  227.    Fraud  as  ground  for  appointment. 

Fraud  and  collusion  on  the  part  of  the  officers  and  directors  of 
a  corporation  which  may  result  in  danger  of  the  loss  of  the  prop- 


>  Boston,  0.  <&  Jf.  B.  Go.  v.  Boston 
df  L.  Riilroad,  05  N.  H.  893. 

'  Hoar  V.  Oonsolidated  Carson  River 
Dredging  Co.  43  N.  Y.  8.  R.  1. 

^Emerson's  A  WaW$  Appeal,  95  Pa. 
258. 

^American  Loan  di  T.  Go.  y.  Toledo, 
O.  <k  8.  R.  Go.  29  Fed.  Rep.  416. 

^Houchinv.  Turner,  89  Ga.  26;  BaU 
Umore  db  0.  R.  Go.  v.  Gannon,  72  Md. 
493;  Baltimore  dt  G.  Tdeg.  Go.  v.  In- 
terstate Teleg.  Go.  54  Fed.  Rep.  50,  8 
U.  8.  App.  340;  Watkins  y.  National 
Bank  of  Latorence,  51  Kan.  254; 
Hinckley  y.  Bethen,  78  Me.  221;  Jfc- 
Oeorge  v.  Big  JStans  Gap  Improv.  Go. 
67  Fed.  Rep.  262.  The  appointment 
Is  discretionary  on  proof  of  insolv- 
en<7,  and  not  a  matter  of  right    Id. 


*Pyles  ▼.  Riverside  Furniture  Go.  80 
W.  Va.  123;  Mercantile  Invest,  dt  Gen. 
T.  Go.  ▼.  River  Flats  Trust,  L.  db  A. 
Go.  [1892]  2  Ch.  803. 

'  Virginia  T.  db  G.  Sted  db  L  Go.  t. 
Wilder,  88  Va.  942. 

The  court  will  not,  in  deference  to 
the  mere  technical  rights  of  a  Tery 
small  minority  of  bondholders  of  a 
railroad  corporation,  appoint  a  re- 
ceiver, where  it  appears  that  such  ac- 
tion would  imperil,  if  not  destroy*  the 
interests  of  others  whose  rights  are  en* 
titled  to  equal  consideration.  J^sen 
▼.  Wabash  R.  Go.  8  BIss.  247. 

•  Wormser  ▼.  MerchanU^  Nat.  Bank, 
49  Ark.  117;  Noyes  y.  Rich,  52  Me. 
115. 

•i2c  Pound,  L.  R.  42  Ch.  Dir.  402. 
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erty  of  snch  corporation  constitute  snflSicient  ground  for  the  inter- 
ference of  a  court  of  equity  and  the  appointment  of  a  receiver 
over  its  property  and  business.*  But  where  fraud  constitutes  the 
gravamen  of  the  charge  the  facts  which  constitute  the  alleged 
fraud  must  set  out  specifically  and  clearly ;  the  court  will  not  act 
upon  general  allegations.'  Nor  will  the  fraud  of  the  majority  of 
the  directors  be  sufficient  to  warrant  the  interference  of  the  court 
in  the  appointment  of  a  receiver  if  plaintiff  has,  otherwise,  com- 
plete redresSy  nor  will  a  mere  apprehension  that  such  frauds  may 
be  repeated  be  sufficient,'  nor  will  relief  be  granted  if  the  plaintiff 
is  not  free  from  blame  in  the  matters  of  which  he  complains/ 

§  228.    Insolvency  as  ground  for  appointment. 

A  court  of  equity  has  no  inherent  power  as  such  to  appoint  a 
receiver  over  an  insolvent  corporation,  but  in  most  of  the  states 
in  this  country,  as  well  as  in  England,  statutory  powers  have  been 
granted  enabling  the  courts  to  interfere,  on  proper  application,  in 
the  matter  of  insolvent  corporations,  and  appoint  a  receiver  to 
take  charge  of  their  affairs,  wind  up  their  business  and  distribute 
their  assets  among  creditors,  shareholders,  or  those  entitled 
thereto ;  and  this  power,  in  some  cases,  has  been  extended  to  the 
end  of  dissolving  the  corporation  and  forfeiting  its  charter  privi- 
leges. As  a  rule  the  statute  prescribes  the  method  of  procedure, 
and  by  whom  the  application  shall  be  made,  sometimes  a  creditor 
and  sometimes  a  shareholder  being  authorized  to  put  the  macliin- 
ery  in  motion.    The  constitutionality  of  this  class  of  legislation 


^Haywood  ▼.  lAnccln  Tjumber  Co,  64 
Wis.  689;  Miner  ▼.  BeUe  Isle  Ice  Co.  98 
Mich.  97,  17  L.  R  A.  412;  Davis  v. 
Memphis  City  R  Co.  22  Fed.  Rep.  888; 
Sellers  ▼.  PhcRnix  Iron  Co.  13  Fed. 
Rep.  20;  Wayne  Pike  Co.  v.  ffammons, 
129  Ind.  868;  Blatehford  v.  Ross,  54 
Barb.  42;  Hedges  y.  Paquett,  8  Or.  77. 
Only  such  directors  and  officers  as 
participate  In  the  fraud  are  liable. 
Metropolitan  Elet,  R.  Co,  ▼.  Kneeland, 
120  N.  Y.  184.  8  L.  R.  A.  268;  Mer- 
rick ▼.  Peru  Coal  Co.  61  II).  472;  Hol- 
land ▼.  Lewiston  Falls  Bank,  62  Me. 
664;.BZa«Y.  Fard,  187  111.  509;  Peop^tf 
▼.  Brvff,  0  Abb.  N.  C.  158;  8t.  Louis 


dh  8.  Coal  db  Min.  Co,  ▼.  Edwarde,  103 
111.  472;  Consolidated  Tank  Line  Co,  ▼. 
Kansas  City  Varnish  Co.  48  Fed.  Rep. 
208;  TowU  v.  American  Bldg.  L,  dt  L 
8oe.  60  Fed.  Rep.  181;  Buck  ▼.  Pied- 
mont  A  A.  Life  Ins,  Co,  4  Fed.  Rep. 
849. 

^Fori  Payne  Furnace  Co,  ▼.  Fort 
Payne  Coal  d  I.  Co.  96  Ala.  472; 
Briarfield  Iron  Works  Co.  v.  Foster, 
54  Ala.  622;  Oakley  y.  Paterson  Bank, 
2  N.  J.  Eq.  178. 

*Laurel  Springs  Land  Co.  y.  Faug- 
eray,  50  N.  J.  Eq.  756. 

*Hyde  Park  Qas  Co,  y.  Kerber,  5  lU. 
App.  182. 
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18  not  to  be  called  in  question  either  bj  the  corporation  itself,  or 
bj  those  with  whom  it  has  contract  relations,  since  in  the  one 
case,  by  its  condition  of  insolvency,  it  has  become  impossible  to 
further  carry  on  the  corporate  functions  with  which  it  has  been 
invested  by  the  lawmaking  power,  and  in  the  other  the  very 
purpose  of  such  legislation  is  the  preservation  of  the  rights  of 
those  having  contractual  relations  with  it  by  the  equitable  distri- 
bution of  its  assets  among  those  entitled  thereto/ 

The  insolvency  of  insurance  companies  and  the  proper  protec- 
tion of  their  creditors  by  the  due  distribution  of  their  assets  has 
been  the  subject  of  mucli  litigation,  and  is  now  usually  regulated 
by  statutes.  Sometimes  these  statutes  confer  the  power  upon 
courts  to  dissolve  the  corporations  and  distribute  the  assets,  while 
in  other  instances  the  dissolation  is  effected  by  an  action  in  the 
name  of  the  state,  leaving  the  distribution  of  the  assets  and  the 
adjustment  of  the  rights  of  all  parties  to  courts  of  chancery,  the 
receiver  in  such  cases  being  an  important  instrumentality.* 


'By  an  act  of  the  legislature  the 
gOTernor  of  Qeorgia  was  authorized 
to  appoint  a  fit  and  proper  person  to 
act  as  receiver  of  a  bank,  if  it  failed 
or  refused  to  redeem  its  notes  in 
specie,  or  if  the  notes  depreciated  to 
the  extent  of  10  per  cent  or  upwards. 
The  Bank  of  Macon,  it  appeared,  had 
failed  to  redeem  its  notes;  all  or  nearly 
all  its  stock  had  accumulated  in  the 
hands  of  one  individual,  and  he 
was  dead  and  insolvent,  from  which 
the  court  found  as  an  irresistible  con- 
clusion that  the  corporation  could 
never  be  revived  **by  any  power  short 
of  that  which  raised  up  Lazarus  from 
the  grave."  Under  this  state  of  facts 
the  governor  appointed  a  receiver  and 
it  was  contended:  (1)  That  the  ap- 
pointment of  a  receiver  was  a  judicial 
act,  and  not  legislative;  and  (2)  that 
the  appointment  of  a  receiver  under 
the  legislative  act  impaired  the  obli- 
gation of  contract  by  depriving  the 
corporation  of  the  power  to  sue. 

The  court  held  that  the  appoint- 


ment of  a  receiver  was  not  Judicial  in 
that  it  did  not  determine  any  contro- 
versy, or  any  right  legal  or  equitable, 
and  that  his  duties  consisted  in  col- 
lecting, holding,  and  distributing  the 
assets  of  the  bank  for  the  benefit  of 
all  concerned;  also  that  the  obligation 
of  the  contract  was  not  impaired, 
among  other  reasons  because  the  stat- 
ute was  remedial  in  its  nature  and 
therefore  like  all  similar  statutes 
within  legislative  controL  Ckureif  v. 
QUes,  9  Qa.  263. 

*A8  instructive  cases  in  the  matter 
of  the  adjustment  of  the  rights  and  in- 
terests of  creditors  and  policy  holders, 
under  statutes  governing  the  dissolu- 
tion of  insurance  companies,  see  AUg- 
Gen.  V.  Ouardian  Mut  L,  Iiu.  Co.  82 
N.  Y.  886;  AUy.  Om.  v.  North  Amer- 
ica L.  Ins.  Oo,  82  N.  Y.  172;  P&)pU, 
AUy.  Gen.,  v.  Security  L.  In$.  Oo.  71 
N.  Y.  222;  PeopU,  AUy.  Gen,,  v.  Se- 
curity L.  Ine.  dt  A.  Cb.  79  N.  Y. 
267;  AUy.  Gen,  y.  North  American  L. 
Ine.  Oo.  80  N.  Y.  162;  AUy.  Gen.  v. 
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Insolvency  of  a  building  and  loan  association  conpled  with 
proof  of  mismanagement  and  fraud  on  the  part  of  its  officers,  is 
iikewise  a  ground  for  the  appointment  of  a  receiver/ 

Where  insolvency  is  made  a  ground-  for  the  appointment  of  a 
receiver  by  statute,  insolvency  in  such  case  becomes  a  jurisdic- 
tional fact  and  the  proof  must  be  clear  and  convincing.'  Insolv- 
-ency  being  established,  and  a  receiver  appointed,  the  administra- 
tion of  the  estate  must  of  necessity  be  left  largely  to  the  judgment 
^nd  discretion  of  the  court,  and  only  flagrant  injustice  and  error 
will  warrant  an  appellate  court  in  interfering  with  such  discretion,* 
and  the  court,  in  order  to  protect  the  receiver  in  his  possession, 
:and  secure  the  rights  of  all  parties  in  interest,  may  make  all 
necessary  orders,  by  injunction  or  otherwise,  touching  the  deliv- 
ery, management,  or  disposition  of  the  corporate  property  and 
assets/ 


Jitn^h  Ameriean  L.  In$,  Go.  89  N.  Y. 
^;  Cw^  V.  Hamilton,  129  U.  S.  252. 
82 L.  ed.  669;  McDojialdy,  Boss-Lewin^ 
29  Hun,  87;  Tippeea7U)e  Twp,  v.  Man- 
lot€,  89  Ind.  249;  Embree  v.  ShideUr, 
•^  Ind.  423;  Lycoming  F,  Ins,  Go.  v. 
Wright,  56  Vt.  626;  Wardle  v.  Tmon- 
mid,  76  Mich.  886,  4  L.  R.  A.  611. 
As  to  the  liability  of  members  of 
jnutoal  fire  insurance  companies  and 
the  enforcement  of  such  liability,  see 
^Shaughneuff  v.  Bendsekter  Ins,  Co.  21 
Barb.  605;  Savage  v.  MedJbury,  19  N. 
T.  82;  WilUams  v.  Babcock,  26  Barb. 
109;  'Sanda  v.  Sanden,  28  N.  T.  416. 

A  receiver  pendente  lite  will  not  be 
appointed  for  a  mutual  fire  insurance 
•corporation  on  the  ground  that  it  is 
insolvent,  where  the  examiners  of  the 
insurance  department,  in  determining 
that  its  indebtedness  exceeded  its  assets 
by  t<^8.000,  omitted  to  credit  it  with 
^$160,000  of  capiul  stock  notes  au- 
thorized by  the  law  under  which  it  was 
•organized  and  doing  business.  People 
▼.  EguiiaUe  Mut.  F.  Ine.  Co.  1  App. 
Dlv.  98. 

The  ability  and  offer  of  a  mutual 
4ire  insurance  company  pending  an 

24 


action  to  dissolve  it,  to  restore  its 
capital  which  has  been  impaired  by 
some  of  its  officers  acting  without  au- 
thority, by  supplying  funds  to  any 
amount  directed  by  the  insurance 
department,  wiU  be  considered  in  de- 
termining an  application  for  the  ap- 
pointment of  a  receiver  pendente  lite. 
People  V.  Equitable  Mut.  F,  In$.  Go, 
aupra. 

*  Totole  V.  Ameriean  Bldg.  L.  db  L 
8oc.  60  Fed.  Rep.  181. 

^Pareone  v.  Monroe  Mfg.  Go.  4  N.  J. 
£q.  187;  Atlantic  Tnut  Go.  v.  Gofi- 
eolidated  Elec.  Storage  Go.  49  N.  J. 
Eq.408.  Where,  however,  the  conduct 
of  the  officers  of  a  corporation  are 
satisfactorily  established  as  fraudu- 
lent it  is  not  only  proper  but  it  is  the 
duty  of  the  court  to  wrest  from  such 
officers  the  management  of  the  com- 
pany and  place  tiie  company  in  the 
charge  of  a  receiver.  NidwU  y.  Perry 
Patent  Arm  Co.  11  N.  J.  Eq.  126; 
Atty.  Oen.  v.  Bank  of  Columbia,  1 
Paige,  611. 

*  Wilmington  Star  Min,  Co,  v.  Allen, 
95  111.  288. 

^Morgan  v.  New  Tork  db  A.  B.  Go 
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As  in  the  case  of  f raad  so  also  in  the  case  of  insolvency  th& 
allegations  of  the  bill  or  petition  must  be  clear  and  explicit.  It 
is  not  sufficient  that  they  be  made  merely  upon  information  and 
belief/  and  especially  so  where  the  allegations  are  denied.*  Where- 
the  statute  has  not  otherwise  provided,  the  great  weight  of  au- 
thority is  that  a  receiver  will  not  be  appointed  upon  the  petitions 
of  the  corporation  itself,  even  upon  positive  averments  of  its  in- 


10  Paige,  290.  Where  a  receiyer  is 
appointed  over  a  corporation  it  is  the 
duty  of  the  officers  and  managers  of 
the  company  to  deliver  its  assets  to 
the  receiver  and  a  refusal  on  their 
part  constitutes  contempt,  and  is  pun- 
ishable as  such  on  application  of  the 
receiver  or  parlies  in  interest.  Toung 
▼.  BolUns,  90  N.  C.  125. 

An  injunction  will  be  granted  to 
restrain  a  director  of  a  corporation 
from  collecting  money  due  it  or  from 
paying  out  its  assets,  and  a  temporary 
receiver  will  be  appointed,  during  the 
pendency  of  an  action  against  him 
under  N.  Y.  Code  Civ.  Proc.  §§  1781, 
1782,  for  mismanagement,  and  to  com- 
pel him  to  account,  where  it  is  ap- 
parent that  plaintiff  will  be  entitled  to 
part  of  the  relief  demanded,  and,  to 
make  the  Judgment  effectual,  it  is  de- 
sirable, if  not  absolutely  necessary,  to 
preserve  the  existing  status.  Pisa  v. 
Butler,  90  Hun,  254. 

iln  AUaniic  Trust  Oo.  v.  Oonsol- 
idated  Elee.  Storage  Oo.  49  N.  J.  Eq. 
402,  the  vice  chancellor  says:  "  The 
exercise  of  this  power  to  its  full  ex- 
tent extinguishes  a  mere  manufactur- 
ing or  mercantile  corporation  com- 
pletely and  forever.  The  power  is  a 
strong  one.  Chancellor  Williamson 
in  RawMley  v.  Trenton  Mut.  L,  Ins, 
Co.  9  N.  J.  Eq.  95,  called  it  an  extraor- 
dinary power.  One  that  should  be 
exercised  with  great  caution,  and  only 
when  the  circumstances  of  the  case 
and  the  ends  of  Justice  required  its 
exercise.    The  statute  makes  insolv- 


ency the  Jurisdictional  fact.  The 
court  can  do  nothing — neither  issue 
an  injunction  nor  appoint  a  receiver 
— until  insolvency  is  first  established. 
That,  in  the  language  of  Governor 
Pennington,  is  the  foundation  of  the- 
power  and  unless  it  is  satisfactorily 
made  out  the  court  has  no  Jurisdic- 
tion. Oakley  v.  Fater&on  Bank,  2  N. 
J.  £q.  178,  176;  Panone  v.  Monroe 
Mfg.  Oo,  4  N.  J.  Eq.  187,  206;  Brun^ 
dred  v.  Paterton  Maeh,  Oo.  4  N.  J.  Eq. 
294,806.  Chancellor  Halstead  expressed 
substantially  the  same  view  in  Good- 
heart  v.  Baritan  Min.  Oo.  8  N.  J.  Bq. 
78, 77.  And  Mr.  Justice  Depue  in  pro- 
nouncing the  opinion  of  the  court  of 
errors  and  appeals  in  Neie  Fbundland 
B.  Oonet.  Oo.  v.  Bcha^k,  40  N.  J.  Sq. 
222,  226,  declared,  in  describing  what 
averments  a  bill  in  such  a  case  must 
contain,  that  it  was  not  sufficient  that 
the  bill  should  merely  allege  that  the 
corporation  had  become  insolvent  and 
had  suspended  its  business  for  wani 
of  funds  to  carry  on  the  same,  but 
that  the  facts  and  circumstances  on 
which  the  complainant  relies  to  prove 
insolvency  must  be  set  out.  *  •  • 
The  proof  in  support  of  a  jurisdic- 
tional fact  must  always  be  clear  and 
convincing  for  the  court  derives  its 
power  from  the  fact,  and  hence,  until 
the  fact  is  shown  to  exist,  it  has  no 
power."  Cf.  LivingsUfn  v.  Bank  of 
New  Ywk,  5  Abb.  Pr.  888;  VandeHriU 
V.  Oeniral  B.  Oo.  48  N.  J.  Eq.  669. 
'  AUy.  Gen.  v.  Bank  ef  OoLuvMa^ 
1  Paige,  611. 
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solvency,  some  of  the  cases  holding  that  the  appointment  is 
voidable  and  others  holding  the  appointment  to  be  absolutely 
void.*  Nor  will  a  receiver  of  a  corporation  be  appointed  upon  an 
ex  parte  application  for  the  reason  that  so  many  interests  may 
be  involved.  It  is  doubtful  if  the  court  should  act  in  any  case  of 
this  character  until  the  corporation  has  had  an  opportunity  to  be 
heard." 

§  229.    In  foreclosure  proceedings. 

The  rules  applicable  to  the  appointment  of  receivers,  and  their 
powers,  duties,  and  relations  in  the  matter  of  foreclosure  of 
mortgages  executed  by  corporations,  are  not  essentially  different 
from  those  in  ordinary  foreclosures,  and  that  subject  is  not 
enlarged  upon  in  this  connection.  The  same  is  also  true  in 
reference  to  receiverships  in  creditors'  proceedings,  based  upon 
creditors'  bills,  supplementary  proceedings,  and  proceedings  in 
aid  of  executions.' 

§  230.    Effect  of  appointment. 

In  regard  to  the  efEect  of  the  appointment,  of  a  receiver  over 
the  property  of  a  corporation  it  may  be  stated  as  general  propo- 
sitions : 

(a)  All  liens  existing  at  the  time  of  the  appointment  whether 
by  mortgage,  judgment,  or  otherwise,  upon  the  property  of  the 
corporation,  remain  unimpaired,  and  the  existing  rights  of  all 
parties,  so  far  as  the  corporate  assets  are  concerned,  remain  in 
statu  quo. 


^JonM  V.  Bank  €f  LeadvOU,  10 
Colo.  464;  KimbaU  v.  Qoodbum,  82 
Mich.  10;  Engh  v.  MeSae,  Chase, 
Dec.  466;  Mellhenny  v.  Bim,  80  Tex. 
1;  mnekUy  v.  I^ter,  88  Wis.  64; 
State,  M&rriam,  v.  Bm,  122  Mo.  485. 
28  L.  R.  A.  684;  La  SociSU  FrancaUe 
T.  16th  Judicial  But.  Ct,  58  Cal.  405; 
NeaU  T.  ma,  16  Cal.  145;  French  y. 
Qifford,  80  Iowa,  160;  WhiteTuad  ▼. 
Wooten,  48  Miss.  528.  See  contra, 
Be  Kittanning  Ine,  Co.  146  Pa.  102;  and 
Wabaeh,  8t,  L.  A  P.  B.  Co.  v.  Central 
TniMt  Co,  22  Fed.  Rep.  272. 


^Dewe  ▼.  Bhaca  d  O.  B.  Cb.  5 
Paige,  621. 

*  See  Chap.  X. 

*  Kneeland  v.  American  Loam,  A  T, 
Co,  186  U.  8.  89,  84  L.  ed.  879;  Union 
Nat.  Bank  y.  Barik  of  Kantas  City, 
186  U.  8.  228.  84  L.  ed.  841;  Bisk  y. 
Kansas  Trust  A  Bkg.  Co.  58  Fed. 
Rep.  45;  Be  Horns  Provident  8(rfety 
Fund  Asso.  129  N.  T.  288;  Hubbard 
y.  Hamilton  Bank,  7  Met  840.  There 
Is  nothing  in  the  New  Jersey  "act 
to  prevent  frauds  by  incorporated 
companies  "  which  interferes  with  the 
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(b)  As  to  the  possession,  however,  if  the  appointing  court  has 
jurisdiction,  and  the  receiver  has  qualified  by  giving  the  requisite 
bond,  his  possession  will  be  protected  as  against  all  persons  whom- 
fioover,  the  property  being  regarded  as  in  custodia  legis.^ 

(c)  Nor  can  another  court  of  co-ordinate  jurisdiction  intertere 
with  the  possession  of  the  receiver,  regulate  his  action,  or  remove 
him  from  his  position.' 


liens  that  exist  when  InBolvency  oc- 
curs or  which  authorizes  the  receiver 
to  sell  otherwise  than  subject  to  them. 
PMU  V.  New  Jeraty  Anm  dt  0. 
Co.  17  N.  J.  Eq.  676.  Cf.  Bates  v. 
Wiggin,  87  Ean.  44.  The  receiver- 
ship in  no  manner  changes  the  terms 
of  existing  contracts.  WaUon  v. 
Phanix  Bank,  8  Met.  217.  As  to  the 
effect  of  receivership  upon  purchasers 
of  real  property  pending  the  litiga- 
tion, see  Newman  v.  Chapman,  2 
Rand.  98. 

In  Kneeland  v.  American  Loan  it  T. 
Co.  supra,  the  court  say:  '*The  ap- 
pointment of  a  receiver  vests  in  the 
court  no  absolute  control  over  the 
property  and  no  general  authority  to 
displace  vested  contract  liens."  See 
also  8t,  Louie,  A.  db  T.  H.  B.  Co.  v. 
Cfeceland,  C.  C,  df  L  B.  Co,  125  U.  a 
658.  678,  81  L.  ed.  882,  887.  Goods 
lawfully  seized  by  attachment  from 
a  court  of  law  will  not  be  ordered  by 
a  court  of  chancery  having  no  super- 
visory power  to  be  delivered  to  the 
receiver  in  the  absence  of  statutory 
powers.  Ford  v.  Judeonia  MercantUe 
Co,  62  Ark.  426,  6  L.  R  A.  714. 

*  See  Chap.  lY;  also,  g  280;  also 
Hagedon  v.  Bank  of  Wieeontin,  1 
Pinney,  61.  As  a  general  rule  a  re- 
ceiver appointed  in  a  prior  suit  should 
not  be  displaced  by  the  appointment 
of  a  receiver  of  the  same  subject-mat- 
ter by  the  same  court  in  a  subsequent 
suit.  The  receivership  in  the  first 
3uit  should  be  extended  to  the  second, 
subject  to  the  legal   and   equitable 


claims  of  all  parties,  dnd  the  rights  of 
the  parties  in  each  suit  are  substan- 
tially the  same  as  if  different  persons 
had  been  appointed  at  the  several 
times  when  such  receiverships  were 
granted.  If,  however,  a  different  re- 
ceiver is  appointed,  then.  If  the  court 
has  jurisdiction  of  the  subject-matter 
and  parties,  and  is  the  same  court 
which  made  the  first  appointment, 
the  receiver  in  the  first  suit  must  de- 
liver to  the  receiver  appointed  in  the 
second.  State  v.  Jaekeonville,  P.  d 
M,  B,  Co,  15  Fla.  201.  Cf.  Skinner 
V.  Maxwea,  68  N.  C.  400;  WaUing  v. 
MUler,  108  N.  T.  178;  Maynard 
v.  Bond,  67  Mo.  815;  Aity,  Oen.  v. 
Guardian  Mut,  L.  Ins.  Co,  7t  N.  Y. 
272;  Blake  Crusher  Co,  v.  New  Haven, 
46  Conn.  478;  Van  Alstyne  v.  Cook, 
25  N.  Y.  489;  MtyrriUY.  Noyes,  56  Me. 
458;  Butter  v.  TaUis,  6  Sandf.  610; 
Columbian  Book  Co.  v.  De  Oolyer,  116 
Mass.  67;  Sercomb  v.  CaUin,  128  111. 
556;  Texas  Trunk  B,  Co.  v.  Lewis,  81 
Tex.  1;  Bieharde  v.  People,  81  HI. 
651;  Peek  v.  Crane,  25  Vt.  146.  The 
court  has  power  to  compel  the  deliv- 
ery of  property  to  the  receiver.  Am- 
erican Const.  Co.  V.  JaeksonMe,  T.  d 
K.  W,  B.  Co.  52  Fed.  Rep.  987;  Keokuk 
N.  L,  Packet  Co,  v.  Damdaon,  18  Mo. 
App.  561;  Verrnont  dh  C,  R  Co,  v.  Ver- 
mont a  B.  Co.  46  y  t.  792.  Bee  Jaeob- 
son  V.  LandoU,  78  Wis.  142. 

'  Toung  v.  Montgomery  db  E.  B,  Co. 
2  Woods,  606;  CMahoney  v.  Belmont, 
62  N.  Y.  188;  Oest  v.  New  Orleans,  8L 
L,  d  C.  B,  Co,  80  La.  Ann.  28;  Om  v. 
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(d)  Nor  will  the  court  permit  its  receiver,  without  its  leave,  to 
be  harrassed  and  interfered  with  by  litigation.* 

(e)  Nov  is  the  receiver  bound  to  carry  out  the  unexpired  leases 
of  the  person  or  corporation  over  whose  property  he  is  appointed.* 

(f)  Nor  is  he  bound  by  the  contracts  of  his  predecessor,  unless 
he  adopts  them  as  his  own.' 


Ooiumlnts,  P.  db  I.  B,  Oo.  10  Ohio  St. 
872;  Albany  City  Bank  v.  Schermer- 
hom,  9  Paige,  872;  Texas  Trunk  B, 
Co.  ▼.  Letoii,  81  Tex.  1;  WwwaU  v. 
Sampson,  65  U.  8.  14  How.  52,  14 
L.  ed.  828;  Storm  v.  Waddell,  2  Sandf. 
Ch.  494;  Columbian  Book  Oo,  ▼.  De 
Oolyer,  115  Mass.  67;  Van  AUtyne  v. 
Cook,  26  N.  Y.  489;  Skinner  v.  Many 
tw«,  68  N.  C.  400;  Tuba  County  v. 
Adams,  7  Cal.  86;  Maynard  y.  Bond^ 

67  Mo.  815;  Bobinson  v.  AOaniic  db  Q. 
TT.  B.  Co.  66  Pa.  160;  Stetenson  v. 
Palmer,  14  Colo.  565;  Hardy  v.  TUton, 

68  Me.  195. 

>  EUicoU  Y.  United  States  Ins.  Oo.  7 
Qill,  807,  unless  the  purpose  of  the 
hill  is  merely  to  preserve  the  property 
and  not  make  a  distrihutlon.  Leathers 
▼.  Shipbuilders'  Bank,  40  Me.  886  (See 
statute).  When  the  action  is  to  dis- 
solve Uie  corporation  the  appointment 
suspends  the  right  of  action  of  credi- 
tors against  the  corporation  and  stock- 
holders. Minnesota  Thresher  Mfg. 
Oo.  V.  Langdon,  44  Minn.  87;  Mer- 
ehanUf  N<xt.  Bank  v.  Northwestern 
Mfg.  ACwr  Co.  ^  Minn.  861;  Atty. 
Oen.  V.  North  American  L.  Ins.  Co, 
6  Abb.  N.  0.  298.  See  City  Water 
Co.  V.  Staie,  88  Tex.  600;  Farmer^ 
Loan  dt  T.  Co.  v.  Toledo  d  S.  H.  B. 
Co.  48  Fed.  Rep.  228.  But  see  Allen 
▼.  Central  B.  Co.  42  Iowa,  688;  Green 
V.  WalkiU  Nat.  Bank,  7  Hun,  68. 

An  attachment  of  the  property  of 
an  insurance  company  after  the  filing 
of  a  bill  in  equity  against  it  under 
Mass.  Stat.  1894,  chap.  522,  §  7,  with 


a  prayer  for  an  injunction  against  its 
proceeding  with  business  and  for  the 
appointment  of  a  receiver  of  its 
property,  is  not  valid,  although  made 
before  any  receiver  is  actually  ap- 
pointed; but  on  a  subsequent  appoint- 
ment  the  receiver's  rights  relate  back 
to  the  commencement  of  the  proceed- 
ings. Merrill  T.Oommony>ealthMut.F. 
Co.  (Mass.)  44  N.  E.  144. 

The  court  appointing  a  receiver  of 
a  corporation  may  order  a  creditor 
living  within  the  jurisdiction  to  dis- 
miss garnishment  proceedings  insti- 
tuted by  him  against  debtors  of  the 
corporation  in  othei;  states,  and  upon 
his  failure  to  comply  therewith  punish 
him  for  contempt.    Besuden  y.    JB. 

Besuden  Co.  8  Ohio  N.  P.  165. 
*Anie,  %  86;  §  280,  f  e;  also,  Be 

New  Jersey  d  N.   T.  B.  Co.  29  N. 

J.  Eq.  67. 

•  Lehigh  Coal  d  Nav,  Oo.  v.  Central 
B.  Co.  88  N.  J.  Eq.  175,  41  N.  J.  Eq. 
167;  Kansas  P.  B.  Co.  v.  Bayles,  19 
Colo.  848;  Cf.  Com.  v.  Franklin  Ins. 
Co.  115  Mass.  278;  Ellis  v.  Boston,  H. 
d  E.  B.  Co.  107  Mass.  1;  Southern 
Exp.  Co.  V.  Western  N.  O.  B.  Oo.  99 
U.  S.  191,  26  L.  ed.  819;  Dow  v. 
Memphis  d  L.  B.  B.  Co.  20  Fed.  Rep 
260.  The  New  Jersey  cases  fully 
sustain  the  proposition  announced  in 
the  text,  but  if  the  receiver  is  the  arm 
of  the  court  and,  in  good  faith,  makes 
a  contract,  the  doctrine  that  such 
contract  is  not  binding  on  his  succes- 
sor seems  to  be  inequitable  and  un- 
just 
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(g)  Nor  does  the  appointment  of  a  receiver  of  a  defunct  cor- 
poration revive  its  corporate  powera.* 

(h)  The  debtor's  dominion  or  control  over  the  property  which 
forms  the  subject-matter  of  litigation  and  which  is  specified  in 
the  order  at  once  ceases  and  becomes  vested  in  the  receiver.' 

(i).  Where  the  proceeding  is  a  statutory  one  instituted  to  dis- 
solve the  corporation,  and  to  wind  up  its  business,  and  a  judgment 
of  dissolution  is  pronounced,  and  a  receiver  appointed  to  col- 
lect and  distribute  the  assets  it  will  be  an  abatement  of  all  pend- 
ing actions  against  the  corporation.* 


>  Stark  ▼.  Burke,  5  La.  Ann.  740. 

*  Bee  ante. 

And  in  many  of  the  states  having 
statutes  authorizing  the  winding  up 
of  corporations  by  reason  of  insolv- 
ency, the  appointment  of  a  receiver 
operates  as  an  assignment  or  transfer 
ipso  facto  of  all  the  property  of  the 
corporation  to  such  receiver,  for  the 
purpose  of  distribution. 

It  displaces  the  officers  and  direct- 
ors from  the  possession  and  controL 
BoehesterY.  Bnmeon,  41  How.  Pr.  78. 

Where  a  receiver  is  appointed  by  a 
Federal  court,  and  afterward  a  suit  is 
brought  in  the  state  court  and  the 
charter  forfeited,  it  was  held  that  the 
appointment  did  not  dissolve  the  cor- 
poration; nor  was  its  existence  in  any 
way  a£fccted  thereby;  and  suit  against 
the  corporation  might  be  prosecuted 
for  an  indebtedness  accruing  before 
the  appointment,  and  judgment  may 
be  rendered  against  it  and  enforced 
against  any  property  not  embraced  in 
the  receivership  or  that  it  might  there- 
after acquire.  City  Water  Co,  v.  8UUe^ 
8H  Tex.  600;  Heath  v.  MiasouH,  K.  C 
<t-  T  R.  Go,  88  Mo.  621;  St.  Louis,  A, 
<fe  T.  R.  Co,  V.  WMiaker,  68  Tex.  636. 

The  appointment  of  a  receiver  does 
not  dissolve  the  corporation.  Bank 
Comrs.  V.  Bank  of  Buffalo,  6  Paige, 
497;  Kincaid  v.  Dwinelle,  59  N.  Y. 
663:  Pringle  v.  Woottoarth,  90  N.  Y. 


610:  Ohio  d  M.  R.  Oo,  v.  Rvstiea,  115 
III.  52;  iSZese  V.  Bloom,  19  Johns.  466. 

After  the  appointment  of  a  receiver 
a  creditor  cannot  sue  to  enforce  un- 
paid subscriptions  to  the  capital 
stock  of  an  insolvent  corporation. 
Big  Creek  Stone  Co,  v.  Seward  (Ind.) 
42  N.  K  464;  Minnewta  Threefier  Mfg, 
Co.  V.  Langdon,  44  Minn.  87;  Mer- 
chants*  Nat,  Bank  v.  NorOiiDeetem 
Mfg,  4tiCarOo.AS^  Minn.  861.  Bo  also 
the  appointment  cuspends  all  right  of 
action  by  the  corporation,  unless  the 
statute  or  order  appointing  otherwise 
provides.  Milwaukee  Mut,  F,  Ins, 
Co,  V.  Sentind  Oo.  81  Wis.  207.  16 
L.  R.  A.  627;  San  Antonio  dQ.8,K 
Oo.  V.  Datii  (Tex.)  2  Am.  &  Bng. 
Corp.  Gas.  N.  8.  874. 

^McCuOoch  V.  Nortoood,  68  N.  Y. 
662;  Colorado  Nat.  Bank  v.  Seott,  19 
Abb.  N.  G.  848;  DaaenpoH  v.  Oily 
Bank  of  Buffalo,  9  Pajge,  12;  Leathers 
V.  Shipbuilders'  Bank,  40  Me.  886 
(see  Stat.);  Pendleton  v.  Russell,  144  U. 
8.  640.  86  L.  ed.  674.  But  the  fact  of 
the  appointment  of  a  receiver  alone 
does  not  effect  an  abatement  (Heath 
V.  Missouri,  K,  0.  A  T,  R,  Oo.  88  Mo. 
617;  Toledo,  W.  dk  W,  R  Oo,  v.  Beggt, 
85  111.  80 ;  Mercantile  Ins,  Oo,  v.  Jaynes, 
87  111.  199),  though  the  means  of  en- 
forcing the  claims  after  Judgment  may 
be  talien  away  (Ilnd;  Texas  Trunk  JSL 
Oo.  V.  Leutis,  81  Tex.  1;  Skinner  v. 
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$  231.    The  receiver's  relationship. 

The  receiver  of  a  corporation  occupies  a  three-fold  relationship. 

(a)  He  is  the  agent  of  the  coart  from  which  he  receives  his 
appointment,  and  his  powers  and  duties  are  measured  by  the  cr- 
uder of  his  appointment  and  the  rules  and  practice  of  the  court 
making  such  order. 

(b)  He  is  also  the  trustee  of  the  corporation  creditors  and  share- 
holders in  respect  to  their  interests  in  the  property  and  assets  of 
the  corporation  and  their  respective  rights  to  participate  in  the 
-distribution  thereof.* 

(c)  He  is  likewise  the  representative  of  the  corporation  in  re- 
spect to  the  title  to  the  corporate  property  and  the  right  to  sue 
And  defend  in  regard  thereto.  In  general  he  takes  the  rights  of 
the  corporation  such  as  could  be  asserted  in  its  own  name  and  on 
that  basis  only  can  he  litigate  for  the  benefit  of  creditors  and 
stockholders,  except  where  acts  have  been  committed  in  fraud  of 
the  rights  of  creditors,  such  acts  being  valid  as  to  the  corporation, 
but  invalid  as  to  the  receiver  in  his  representative  character.*    It 


MaxtdeU,  68  N.  C.  400;  Butter  y.  Tal- 
Us,  5  Sandf.  610;  Maynard  v.  Bond,  67 
Mo.  816;  Oeit  v.  New  Orleans,  St.  L, 
^0,  R  Oo.dO  La.  Ann.  28),  until  the 
property  of  the  corporation  is  re- 
turned to  it  Beath  y.  Misstmri,  K  O. 
-dT.B.  Oo.  iupra.  No  doubt  the  court 
may  in  a  proper  case  enjoin  the  pros- 
•ecution  of  suits  against  the  corpora- 
tion. Atty,  Qen,  ▼.  Chiardian  Mut 
L.  Ine.  Oo.  77  N.  Y.  272. 

>  Mr.  Justice  Andrews,  in  Pittsbwrg 
Oarban  Oo.  t.  MeMiUin,  119  N.  T.  46, 
'7  L.  R  A.  46,  says:  '*The  general 
rule  is  well  established  that  a  receiTer 
iakes  the  Utle  of  the  corporation  or 
individual  whose  receiver  he  is,  and 
that  any  defense  which  would  have 
been  good  against  the  former  may  be 
.averted  against  the  latter.  But  there 
is  a  reoogniEed  exception  which  per- 
mits a  receiver  of  an  insolvent  indi- 
Tidnal  or  corporation  in  the  interest 
<yf  creditors  to  disafBrm  dealings  of 
41ie  debtor  in  fraud  of  their  righto." 


OiUet  V.  Moody,  8  N.  Y.  479;  Port&r 
Y.WiUiams,  9  N.  Y.  142;  Curtis  y. 
Leatitt,  15  N.  Y.  9, 108;  Libby  v.  Bose- 
krans,  65  Barb.  202;  Alexander  v. 
Belfe,  74  Mo.  495;  Atchison  v.  David- 
son, 2  Pinney,  48;  MorriU  v.  Noyes,  56 
Me.  458;  Brown  v.  Warner,  78  Tex. 
548,  11  L.  R  A.  894;  Com.  v.  Frank- 
lin Ins.  Co.  115  Mass.  278;  Herriek  v. 
MiOer,  123  Ind.  804. 

*  Bee  last  note  above,  also,  Mande- 
uOe  V.  Avery,  124  N.  Y.  376;  PiUs- 
hurg  Carbon  Co.  v.  McMUUn,  119  N.  Y. 
46,  7  L.  R.  A.  46;  Wright  v.  Nostrand, 
94  N.  Y.  81 ;  AUy.  Qen.  v.  Chiardian 
Mut.  L.  Ins.  Co.  77  N.  Y.  272;F7««. 
ilesey  v.  Delaney,  78  N.  Y.  571;  Bos^ 
foiek  V.  Menck,  40  N.  Y.  888;  Zucker- 
man  v.  Brown,  83  N.  Y.  297;  BaU  v. 
Graham,  11 N.  Y.  287;  Manley  v.  Bas- 
nga,  13  Hun,  288;  Leavitt  v.  Totes,  4 
Edw.  Ch.  lM\C}iamberlainY.  O'Brien, 
46  Minn.  80;  Farmers'  Loan  A  T.  Co. 
V.  Minneapolis  Engine  dk  Maeh.  Works, 
85  Minn.  548;  Walsh  v.  Byrnes,  89 
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should  be  observed  in  this  connection  that  where  the  receiver  i» 
the  trustee  or  representative  of  the  creditors  his  rights  are  co-^ 
extensive  only  with  the  rights  of  such  creditors,  and  he  can  raaiu- 
tain  a  suit  in  their  behalf  to  the  extent  only  to  which,  but  for  th& 
receivership,  they  might  maintain  such  action.*     This  principle- 


Minn.  627;B/iMv.  Boty,  86 Minn.  168; 
WexUmy^I/yyhtd,  80  Minn.  221;^2eiv 
a/nder  y.  BeHfe,  74  Mo.  495;  Hamlin  v. 
Wright,  28  Wis.  491;  HiUy.Weitem 
dt  A.  B.  Co,  86  Ga.  284;  BrewAA  v. 
Ffeifer,  67  Mich.  21.  In  many  of  the 
states  the  power  of  the  receiver  to  in- 
stitute and  carry  on  actions  to  set 
aside  fraudulent  conveyances  is  given 
by  statute.  The  doctrine  of  the  tezt^ 
BO  far  as  it  relates  to  the  receiver's 
right  to  avoid  the  fraudulent  acts  of 
the  debtor,  is  probably  supported 
by  the  weight  of  authority,  but  is 
strenuously  opposed  by  the  su- 
preme court  of  Illinois  in  Bepublic  L, 
Ins.  Co.  V.  Sungert,  185  111.  150,  167, 
12  L.  R.  A.  828.  In  that  case  Mr. 
Justice  Baker,  after  an  exhaustive  re- 
view of  the  authorities  in  this  country 
and  in  England,  holds  that  a  receiver 
can  maintain  an  action  to  set  aside  a 
transaction  binding  on  the  person  or 
corporation  for  whom  he  is  receiver, 
only :  (1)  Where  the  receiver  by  force 
of  some  statute  can  act  for  the  cred- 
itors ;  (2)  where  the  act  complained 
of  was  ultra  vires  and  not  binding  on 
the  corporation;  (8)  where  the  re- 
ceiver was  appointed  in  a  proceeding 
prosecuted  by  creditors  at  whose  in- 
stance and  to  secure  whose  claims  he 
was  appointed  in  actions  supplemental 
to  execution;  (4)  where  the  receiver 
was  suing  for  property  or  assets  that 
belonged  to  the  debtor,  and  concludes 
in  the  following  language:  *' We  think 
the  decided  weight  of  authority  sus- 
tains the  rule  in  respect  to  the  powers 
of  receivers,  where  there  has  been  no 
enlargement  of  their  powers  by  legis- 


lative enactment,  that  they  have  sucl^ 
rights  of  action  only  as  were  pos- 
sessed by  the  persons  or  corporations- 
upon  whose  estates  they  administer. 
But  see  Saxtun  v.  Bishop,  8  Wend* 
18;  Eastern  Bank  v.  Capron,  22  Conn. 
689. 

»  Toung  v.  Clapp,  147  111.  176;  Rus- 
sell V.  Chicago  Trust  dk  Sav.  Bank,  189* 
111.  688,  17  L.  R.  A.  345;  Ooddard  v. 
Stiles,  90  N.  Y.  199;  Bostwick  v.  Menck, 
40  N.  Y.  888;  Storm  v.  WaddeU,  2- 
Sandf.  Ch.  494;  Coming  v.  White,  3: 
Paige,  567;  BurraU  v.  LesUe,  6  Paige» 
567;  Safford  v.  Douglas,  4  £dw.  Ch. 
588;  Porter  v.  WiUiams,  9  N.  Y.  150; 
Banks  v.  Pditer,  21  How.  Pr.  478;. 
Boujell  V.  I^pley,  10  Paige,  48;  Cum- 
ming  v.  Edgerton,  9  Bosw.  684;  Do- 
troit  First  Nat,  Bank  v.  Bamum  Wire 
db  L  Works,  60  Mich.  487;  King  v. 
Goodwin,  180  111.  102;  Osgood  v.  Ogdsn^ 
8  Abb.  App.  Dec.  425;  Zuekerman  v. 
Brown,  88  N.  Y.  297. 

A  receiver  of  a  corporation  stands- 
in  the  places  of  the  corporation  itself, 
and  is  estopped  from  maintaining  any 
action  or  setting  up  any  defense  where 
the  corporation  would  have  been  es- 
topped.   McLaren  v.  Milwaukee  First 
Nat,  Bank,  76  Wis.  259;  Uneoln  v. 
Fitch,  42  Me.  456;  Curtis  v.  LeaviU,  V^ 
N.  Y.  9,  296;  CutUng  v.  Dam&rel,  88* 
N.  Y.  410;  FarweU  v^Meteaff,  68  N. 
H.  276;  Hoar  v.  Harshow,  49  Wis.  879. 
If,  however,  he  represents  the  cred- 
itors, it  is  otherwise,  Huiskamp  r^ 
Molina  Wagon  Co,  121  U.  8.  810, 80  L. 
ed.  971. 

Where  a  corporation  is  being  wound* 
up  the  receiver  is  a  statutory  trustee 
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has  more  particnlar  application  to  supplemental  proceedings,  and 
proceedings  in  the  nature  of  creditors'  bills  wherein  tlio  receiver 
is  the  especial  representative  of  the  creditor  or  creditoi*s  institut- 
ing the  proceeding. 

§  232.    The  receirer  as  manager. 

While  it  is  true  that  under  ordinary  circumstances  the  court 
will  decline  to  order  the  receiver  to  continue  the  business  of  the 
person  or  corporation  over  whose  property  he  is  appointed,  yet 
there  are  cases  in  which  it  is  not  only  proper  but  in  which  it  is 
the  duty  of  the  court  to  do  so.  This  is  especially  proper  where, 
as  in  the  case  of  quasi-publio  corporations,  public  interests  are  to 
a  greater  or  less  extent  involved.  There  is  also  another  ground 
upon  which  this  exception  to  the  general  rule  is  sometimes  based 
as  where,  owing  to  the  peculiar  nature  of  the  corporate  business^ 
it  is  necessary  for  the  due  protection  of  the  interest  of  all  parties 
to  sell  the  corporate  property  and  franchises,  including  the  good- 
will as  a  going  concern.  Hence,  in  such  case,  it  is  not  only  ex- 
pedient but  a  judicial  duty  to  preserve,  in  the  meantime,  the  cor- 
porate property  and  business  intact.  True,  in  a  general  sense,  the- 
court  should  not  assume  the  management  of  private  business  and 
interests  or  assume  the  functions  of  corporations,*  yet,  on  the  con- 
trary, it  will  not  wantonly  destroy  the  value  of  corporate  property 
in  which  many  interests  and  possibly  conflicting  interests  may  be 
involved,  and  where  the  owners  of  such  interests  may  be  wholly 
powerless  to  act  or  intercede  except  through  the  legally  consti- 
tuted corporate  authorities,  the  latter  frequently  being  the  parties 
whose  acts  justify  the  intervention  of  the  court.  There  is  prob- 
ably no  other  branch  of  the  law  of  receivership  requiring  the  ex- 


for  all  creditors  of  the  corporation. 
LSblby  V.  Basekrans,  65  Barb.  202; 
AUy.  Oen>  v.  North  American  L.  Ins. 
Co,  82  N.  Y.  172;  Bockes  v.  Hathom, 
78  N.  Y.  222;  PUttburg  Carbon  Co.  v. 
MeMiUin,  119  N.  Y.  46, 7  L.  R  A.  46; 
WhiUJMey  v.  Delaney,  73  N.  Y.  571; 
Stokes  V,  New  Jersey  Pottery  Co,  46  N. 
J.  L.  287. 

As  the  representative  of  the  cred- 
itors, in  their  relation  to  each  other 


the  receiver  occupies  a  position  of  in- 
difference and  impartiality.  Holbrook 
V.  Ameriean  F,  Ins,  Co,  6  Paige,  220  v 
PeopU,  Atty,  Oen,,  v.  Security  L.  Ins. 
db  A.  Co.  79  N.  Y.  267;  ReVan  Allen, 
37  Barb.  230;  Detroit  First  Nat.  Bank 
V.  Barnum  Wire  di  I,  Go,  58  Mich. 
815. 

^See  Lord  Thurlow's  remarks  iiL 
Ez  parte  0*Beily,  1  Yes.  Jr.  112,  and 
note  by  Mr.  Hovenden,  p.  180. 
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-ercise  of  greater  cantion  on  the  part  of  the  court  than  that  which 
relates  to  the  appointment  of  a  receiver  over  corporations,  which 
have  not  been  judicially  declared  insolvent,  or  which  are  not 
-clearly  so.*  The  court  has  sometimes  been  made  the  instrument 
of  designing  plaintiffs  for  wresting  from  the  proper  and  legally 
constituted  corporate  authorities  the  management  of  the  corporate 
interests,  without  other  basis  than  the  ill  will,  or  disappointed 
ambition  of  the  moving  parties.  At  other  times  the  equitable 
powers  of  the  court  have  been  illegitimately  invoked  for  the  pur- 


I  See  memorial  of  the  state  of  Soath 
Oarolina  to  CongreBs  in  28  Am.  L. 
Rev.  161.  In  Indiana  where  the  8tat> 
ute  (Rev.  Stat.  1881,  §  1222)  proyides 
that  in  case  the  corporation  has  been 
dissolved,  or  is  insolvent,  or  is  in  im- 
minent danger  of  insolvency,  or  has 
forfeited  its  corporate  rights,  a  re- 
■ceiver  may  be  appointed,  it  has  been 
held  that  "a  court  of  equity  should 
not  ruthlessly  take  from  the  legally 
constituted  officers  of  a  corporation 
the  management  of  its  affairs  and  the 
property  of  the  corporation  and  turn 
it  over  to  the  hands  of  a  receiver. 
Buch  power  should  not  be  exercised 
by  a  court  of  equity  except  with  due 
care  and  in  a  case  where  it  Is  clearly 
made  to  appear  that  it  is  for  the  best 
interest  of  the  parties  interested,  and 
it  will  not  be  presumed  that  a  court 
of  equity  will  exercise  such  power  ex- 
cept when  the  exigencies  of  the  case 
clearly  warrant  it;  and  we  think  un- 
der our  statute  the  court  has  such 
power  when  it  is  clearly  made  to  ap- 
pear that  the  exigencies  of  the  case 
demand  it."  Cf.  Supreme  Sitting, 
0.  off,  B.  V.  Baker,  184  Ind.  298.  20 
L.  R.  A.  210.  In  this  case  the  court 
say:  "It  would  seem  from  the  general 
scope  and  tenor  of  the  prayer  of  the 
complainant  in  this  case  that  the  relief 
Bought  by  appellees  was  a  dissolution 
of  the  corporation  on  the  grounds  of 
its  insolvency  and  general  misman- 


agement of  its  officers  and  the  ap- 
pointment of  a  receiver  to  wind  up  its 
affairs.  This  it  would  seem  is  what 
the  pleader  had  in  mind  when  he 
drafted  the  prayer  of  the  complaint. 
That  a  court  of  equity  has  no  power 
independently  of  statute  to  dissolve 
an  insolvent  corporation  is  well  set- 
tled. The  authorities  seem  to  be  uni- 
versal in  holding  this  doctrine.  *  *  * 
There  \b  no  statute  in  this  state  au- 
thorizing a  court  of  equity  to  dissolve 
a  corporation  on  such  a  proceeding 
as  the  one  at  bar  brought  on  behalf 
of  individual  stockholders  or  share- 
holders as  the  appelleea  are  in  this 
case.  Hence  the  action  cannot  be 
sustained  or  regarded  as  one  having 
for  its  object  the  dissolution  of  the 
corporation  on  the  grounds  of  insolv- 
ency or  being  in  imminent  danger  of 
insolvency."  On  the  question  of  the 
power  of  the  court  in  the  above  case 
the  court  say:  "A  court  of  equity 
should  not  ruthlessly  wrest  from  the 
legally  constituted  officers  of  the  cor- 
poration the  management  of  its  affairs 
and  the  property  of  the  corporation 
and  turn  it  over  to  the  hands  of  a  re- 
ceiver. Such  power  should  not  be 
exercised  by  the  court  of  equity  ex- 
cept with  due  care  and  in  a  case  where 
it  is  clearly  made  to  appear  that  it  ia 
for  the  best  interests  of  the  parties  in- 
terested." 
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pose  of  bridging  over  temporary  financial  embarrassments  of  the 
<5orporation  and  thus  the  court  is  made  the  unwilling  instrument, 
through  its  receiver,  of  suspending,  for  the  time  being,  the  entire 
judicial  department  of  the  state  or  government,  as  to  such  corpo- 
ration. On  the  other  hand,  sometimes  zealous  and  unreasonably 
impatient  creditors,  for  inconsiderable  amounts,  are  willing  to 
utterly  ruin  and  sacrifice  the  property  and  business  interests  of 
-corporations,  regardless  of  the  rights  of  other  creditors,  or  the 
public  interests  subserved  by  such  corporations.  All  these  things 
make  it  imperative  on  the  part  of  the  court  to  exercise  the  great- 
est judicial  caution  in  the  appointment  of  receivers  over  corpora- 
tions, and  particularly  so  where  the  action  involves  the  mauage- 
jnent  of  the  corporate  business.' 


*  As  a  matter  of  interest  in  this  con- 
nection it  will  be  observed  that  the 
English  Court  of  Chancery,  prior  to 
the  act  of  Parliament  known  as  the 
lUiilway  Companies  Act  of  1867,  was 
<>xceedingly  averse  to  appointing  a 
receiver  over  a  railway  corporation, 
and  placing  the  management  of  its 
affairs  in  his  hands,  basing  its  refusal 
upon  the  following  grounds: 

(1)  The  general  disinclination  of 
the  court  in  any  case  to  assume  the 
permanent  management  of  a  business 
or  undertaking. 

(2)  Where  Parliament  has  imposed 
upon  a  corporation  the  power  and 
duty  of  operating  a  public  highway 
in  the  interest  of  the  public,  and  the 
company  has  assumed  the  duties  of 
a  public  carrier  of  passengers  and 
goods,  the  Judicial  branch  of  govern- 
ment should  well  hesitate  in  assum- 
ing the  duties  and  responsibilities 
lodged  by  the  lawmaking  power  in 
another  body  of  its  own  selection. 
The  corporation  being  wholly  unable 
to  delegate  or  transfer  the  powers  and 
duties  conferred  upon  it,  it  was 
thought  to  be  beyond  the  power  of 
the  court  to  transfer  to  itself  by  oper- 
ation of  law  the  powers  and  duties 


of  the  corporation,  to  be  performed 
through  the  instrumentality  of  its  re- 
ceiver and  agent.  Oardner  y.  Lon- 
don, a  dt  D.  B.  a».  L.  R.  2  Ch.  Div. 
201. 

The  appointment  of  receivers  now, 
however,  is  regulated  by  act  of  Par- 
liament. See  88  and  89  Vict.  Chap. 
31. 

There  is  no  statutory  authority  in 
California  for  the  appointment  of  a 
receiver  to  manage  the  business  of  a 
corporation  pending  an  action  by 
a  private  person  to  determine  his 
rights  in  the  property  of  the  corpora- 
tion ;  and  without  such  authority  there 
is  no  jurisdiction  in  the  court  to  make 
such  an  appointment.  FUeher  v.  Ban 
Franeiseo  Super,  a.  110  Cal.  129. 

A  court  cannot,  in  the  absence  of 
statutory  authority,  appoint  a  receiver 
to  manage  the  business  of  a  corpora- 
tion pending  an  action.  Fueher  v. 
San  Francueo  Super.  Ct.  supra. 

As  to  the  general  power  and  duty 
of  the  court  to  authorize  its  receiver 
to  continue  business,  see  Vanderbilt  ▼. 
Central  R  Co.  48  N.  J.  £q.  669; 
Moran  v.  Lydecker,  27  Hun,  582; 
People  V.  Atlantic  Mut,  L.  Ins.  Co.  15 
Hun,  84;  AUy.  Oen.  v.  Atlantic  Mut. 
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§  233.    Beceirer's  powers  and  duties. 

The  general  powers  and  duties  of  a  receiver  have  previonsly 
been  considered  and  only  in  so  far  as  such  powers  and  duties  relate 
to  the  administration  of  corporate  property  and  assets  will  they 
be  reconsidered  in  this  connection.  As  it  must  frequently  happen 
in  receiverships  over  corporations  the  court  through  its  receiver 
is  required  to  take  upon  itself,  pending  litigation,  the  manage- 
ment of  the  corporate  business,  and  this  necessarily  results  in  en- 
larging the  power  of  the  receiver  beyond  the  requirements  in 
ordinary  receiverships  where  his  whole  duty  is  the  mere  custody 
and  safe-keeping  of  the  property  and  assets  until  the  final  order 
of  the  court. 

(a)   PoWEB   TO   BORBOW   MONEY. 

A  receiver  under  the  direction  of  the  court  has  the  power  to- 
borrow  money  to  be  expended  by  him  in  the  necessary  repairs  of 
the  corporate  property,*  such  as  a  railway,  under  his  control  and 


L.  Ins.  (Jo,  77  N.  T.  S86;  SmWi  v. 
Nffvn  Ywk  Oansol,  Stage  Go.  18  Abb. 
Pr.  430;  Barton  v.  Barbour,  104  U.  8. 
136,  26  L.  ed.  674;  Wallaee  y.  LoonUs, 
97  U.  8.  146.  24  L.  ed.  896;  VUcfieT  v. 
Tuolumne  County  Super,  Ct.  98  CaL 
67;  Bskridge  v.  Buehtoorth,  8  Colo. 
App.  562. 

'  Greenwood  ▼.  AlgeHrae  B,  Go. 
[1894]  2  Ch.  205.  In  this  case  an  ac- 
tion was  brought  by  the  debenture 
holders  and  stockholders  to  foreclose, 
and  application  was  made  to  borrow 
£10,000  to  be  used  in  repairing  dam- 
ages to  the  railway  by  land-slips  and 
other  expenses  necessary  to  keep  the 
line  open  for  traffic  and  to  avoid  a  for- 
feiture. In  Pank  of  Montreal  v.  €hi- 
eago,  O.dbW.B.  Co.  48  Iowa,  518,  the 
order  went  so  far  as  to  authorize  the 
receiver  to  "put  those  portions  of  the 
said  lines  already  constructed,  or 
partly  constructed,  in  good  order  and 
condition,"  and  borrow  money  and 
issue  certificates  therefor.  It  was  held 
in  this  case  that  the  power  of  the  re- 
ceiver should  appear  in  express  terms 


or  possibly  by  necessary  implication,, 
but  that  the  receiver  was  not  author- 
ized to  issue  certificates  for  labor  not 
performed  or  material  not  furnished. 

As  to  the  power  to  create  claima 
through  receivers  and  make  such 
claims  a  first  lien  in  precedence  of  a. 
mortgage,  see  WaXkbce  v.  Loomis,  97  U. 
S.  146,  24  L.  ed.  895;  MOtenberffer  v. 
Logansport,  G,  cfe  S.  W.  B.  Co.  106  U. 
8.  286,  809.  27  L.  ed.  117.  126.  Cf. 
Moran  v.  Lydeeker,  27  Hun,  582; 
and  Stanton  v.  Alabama  A  C.  B.  Co.t 
Woods,  506.  In  the  last  case  it  appears 
that  it  was  necessary  to  borrow  money 
to  preserve  the  road  and  complete  an 
inconsiderable  portion  of  the  road. 
Hoover  v.  MorU  Glair  d  Q,  L.  B.  Go. 
29  N.  J.  Eq.  4;  Morieon  v.  Morieon,  7 
DeQ.  M.  &  G.  214;  Bright  v.  NortK 
2  Phill.  216;  Jer(m6  v.  McCarter,  94 
U.  8.  784,  24  L.  ed.  186. 

The  receivers  of  the  property  of 
a  railroad  acting  under  an  order 
of  court,  giving  them  power  "to 
continue  in  the  possession  and  man- 
agement of   the  property,"  in  good 
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management,  and  to  make  the  sum  so  borrowed  a  first  lien  upon 
the  net  revenues  of  the  company,  and  its  property,  in  priority  to 
all  other  charges  or  liens.  In  such  case  there  mast  be  an  emer- 
gency and  the  court  will  not  act  upon  slight  grounds.* 

(b)   To   PURCHASE   ROLLING    STOCK. 

The  jurisdiction  of  a  court  of  equity  having  possession  in  a 
fol*eclosure  action,  through  its  receiver,  of  the  property  of  a  rail- 
road company,  to  authorize  the  creation  of  debts  for  rolling  stock 
and  other  purposes,  when  in  its  opinion  it  is  necessary  so  to  do  to 
secure  the  continued  and  successful  operation  of  the  road  and  to 
charge  the  debts  so  created  as  a  first  lien  on  the  mortgaged  prop- 
•erty,  ia  firmly  established,  though  formerly  a  subject  of  doubt* 

(c)   To  MASS  NEEDFUL   BEPAIB8. 

Where  a  railroad  is  in  the  hands  of  a  receiver  in  a  foreclosure 
proceeding  it  is  not  only  within  tlie  power  but  the  duty  of  a  re- 
•ceiver  to  make  necessary  crossings  over  a  railway  operated  by 
him.'    In  general  it  may  be  stated  that  the  receiver  has  power  to 


faith  borrowed  moDey  necessary  for 
its  proper  and  sucoeasf  ul  management. 
It  was  held  that  the  claim  of  the 
lender  for  repayment  from  earnings 
of  the  road  while  in  the  receiver's 
Jiands  was  superior  to  that  of  a  second- 
mortgage  bond  holder.  ^hs  parts 
CwroUna  NcU.  Bank,  18  S.  C.  289. 

'  The  court  in  Meyer  v.  Johntion,  58 
▲la.  287,  887,  says:  ''We  are  not 
«ware  of  any  principle  of  law  or  ele- 
ment of  wise  policy  which  would  jus- 
tify such  court  after  so  getting  pos- 
session in  laying  aside  its  Judicial 
<:haracter  and  engaging,  however 
hopeful  the  scheme  in  the  contempla- 
tion of  unfinished  undertakings,  and 
in  raising  money  for  this  purpose,  as 
the  parties  themselves  could  not, 
namely,  by  setting  up  liens  which  shall 
•displace  other  and  older  liens  without 
the  consent  of  the  persons  to  whom 
they  belong."  The  court  recognized, 
iiowever,  the  right  of  the  receiver  to 


borrow  money  to  be  reimbursed  out 
of  the  proceeds  of  sale  when  such  a 
course  was  necessary.  Gf.  Kennedy 
V.  81.  Paul  db  P.  R,  Co,  2  Dill.  448. 
6  Dill.  610;  Hana  v.  Savanndli  d  0, 
R  Co,  10  S.  C.  406;  Vilas  v.  Page,  106 
N.  Y.  489. 

*Vila8  V.  P^,  106  N.  Y.  489,  461; 
Wallaee  v.  Loomie,  97  U.  8.  146,  24 
L.  ed.  896;  Union  Truet  Co,  v.  lUin^ne 
M.  B.  Co.  117  U.  8.  484,  29  L.  ed. 
968;  Woodruff  t.  Erie  B,  Co,  98  N.  Y. 
609.    And  see  Railways,  post,  %  280. 

'  Fort  Dodge  v.  MinneapoUe  d  St,  L, 
R  Co.^  Iowa,  889;  Newton  v.  CM- 
ago,  R  L  db  P,  B,  Co.  66  Iowa,  422; 
Qatee  v.  Chicago,  St.  P.  db  K  C.  R 
Co.  82  Iowa,  628.  In  F^rt  Dodge  v. 
MinneapoUe  dh  St.  L.  R  Co.  ntpro, 
mandamus  proceedings  were  sustained 
against  a  receiver  to  compel  the  mailing 
of  necessary  repairs,  and  this  too  where 
the  receiver  was  appointed  in  a  foreign 
state.    See  Railways,  poet,  %  280. 
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make  the  ordinary  and  usual  repairs  to  the  premises  in  his  charge 
without  application  to  the  court  for  that  purpose,*  but  if  the  re- 
pairs are  extensive  or  out  of  the  ordinary  scope,  usual  and  cus- 
tomary, application  should  be  made  for  leave,  as  in  passing  tha 
accounts  objection  may  be  made. 

(d)   To  OOMPBOMISB. 

The  receiver  of  an  insolvent  corporation  upon  application 
to  the  court  may  be  authorized  to  compromise  disputed  and 
doubtful  claims  against  the  company  by  the  allowance  of  so  much 
of  such  claims  as  he  may  deem  just  and  equitable,  if  such  com- 
promise is  deemed  expedient  and  for  the  best  interest  of  the  cred- 
itors and  shareholders.'  And  generally  he  may  take  such  steps  in 
winding  up  an  insolvent  corporation  as  shall  be  necessary  to 
enable  him  to  secure  possession  of  the  assets  or  their  value."  But 
the  receiver  of  a  national  bank  will  not  be  authorized  to  compro- 
mise the  liability  of  the  stockholders  of  such  bank  who  have 
fraudulently  put  away  their  property  for  the  purpose  of  avoiding 
their  liability  as  stockholders  although  by  such  compromise  a  larger 
sum  can  be  realized  for  the  f und.^ 

(e)  To  SUB. 

The  right  of  a  receiver  to  sue  and  recover  is,  as  a  rule,  measured 
by  the  right  of  the  corporation,  over  whose  property  he  is  ap- 
pointed, to  maintain  an  action.  This  could  not  be  otherwise  for 
the  reason  that  the  appointment  does  not,  in  any  respect,  change^ 
the  contract  relations  of  the  parties  as  they  exist  at  the  time  of 


^Atty,  Oeru  ▼.  Vigor,  11  Vos.  Jr. 
568;  Blunt  ▼.  CUtherow,  6  Yes.  Jr. 
799;  ThomhiU  v.  ThomhiU,  14  Sim. 
600;  Macartney  v.  Walsh,  Hayes,  29, 
note.  But  see  Wyckoff  v.  8eofleld,  103 
N.  Y.  680. 

•  Re  Oroton  Ins.  Oo.  8  Barb.  Ch.  643. 

^Siaie  Y.  Oammereial  dt  Bav.  Bank, 
87  Neb.  174. 

*Be  CaUfomia  Nat,  Bank  Stock- 
holders, 58  Fed.  Rep.  88  (see  U.  S.  Rev. 
Stat.  §  6284);  In  Be  St.  Albans  Mrst 
Nat.  Bank,  49  Fed.  Rep.  120,  it  is  held 
that  a  receiver  will  not  be  allowed  to 
accept  a    proposal  to    compromise 


claims  for  and  against  a  bank  by  sar- 
rendering  all  the  remaining  assets  in 
consideration  of  money  safflcient  ta 
make  a  certain  dividend,  the  claims  in 
favor  of  the  bank  appearing  to  be 
valid  and  enforceable  to  a  much 
greater  amount  than  those  against 
it.  A  receiver  of  a  national  bank  oa 
order  of  a  court  of  record  of  com- 
petent Jurisdiction  may  compound  all 
bad  or  doubtful  debts.  IT.  S.  Rev. 
Stat.  §  5284.  See  Be  PlaU,  1  Ben. 
584;  Kennedy  v.  Gibson,  75  U.  S.  8- 
Wall.  498»  19  L.  ed.  476. 
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such  appointment.^    And  any  defense  available  to  a  defendant 
against  the  corporation  in  an  action  by  it  is  equally  available 


*  The  coDtract  relatioDS  remain  as 
before.  WiUiarM  v.  Babwek,  26  Barb. 
109.  The  receiyer  stands  in  the 
position  of  the  corporation  with  no 
greater  rights;  he  cannot  impeach  or 
disaffirm  the  lawful  and  authorized 
acts  of  the  corporation.  Eyde  y. 
Lunds,  4  N.  Y.  887.  In  an  action  in- 
volving the  title  to  goods  purchased  by 
an  insolvent  the  receiver  of  such  in- 
solvent can  assert  no  better  claim  than 
the  insolvent  could.  Head  v.  Mmer, 
46  Minn.  446.  He  cannot  recover 
property  sold  on  execution  before  his 
appointment.  Mellrath  v.  8nure,  23 
Minn.  891.  The  same  defenses  avail- 
able to  a  stockholder  in  an  action  by 
the  company  are  available  to  him  in 
an  action  by  the  receiver.  Wardle  v. 
Hudson,  96  Mich.  482;  VermorU  &  C. 
B.  Go.  V.  Vermont  0.  B,  Co.  46  Vt. 
792;  Bangi  v.  Duckinfteld,  18  N.  Y. 
697.  A  receiver  has  no  right  of 
action  on  an  official  bond  executed  by 
the  debtor  and  his  suretieSi  Coffin  v. 
BantdeU,  110  Ind.  417;  WaOace  v. 
MiUigan,  110  Ind.  498.  In  an  action 
by  a  receiver  of  a  bank  the  defendant 
may  set  up  the  fraudulent  represen- 
tations of  the  bank  and  want  of  con- 
sideration as  well  as  if  suit  had  been 
by  the  bank.  Litchfield  Bank  v.  Peck, 
89  Conn.  884.  The  insolvency  of  the 
company  does  not  enable  the  receiver  to 
recover  under  circumstances  in  which 
the  company  could  not  have  main- 
tained a  suit,  nor  to  any  greater  amount 
Savage  v.  Medbury,  19  N.  Y.  82.  The 
liability  of  a  stockholder  is  not  in- 
creased by  the  insolvency  of  the  com- 
pany and  the  appointment  of  a  re- 
ceiver. Shaughnesey  v.  Bensselaer 
Ine.  (Jo,  21  Barb.  606;  JSeoU  v.  Arm- 
itrong,  146  U.  B.  499,  86  L.  ed.  1059. 
Of.  Blount  V.  Windiey,  96  U.  8.  178, 


24  L.  ed.  424;  Oarr  v.  Hamilton,  129- 
U.  8.  262,  82  L.  ed.  669;  Scammon  v. 
KimbaU,  92  U.  8.  862.  23  L.  ed.  488;. 
Venango  Nat.  Bank  v.  Taylor,  56  Pa. 
14;  Hade  v.  MeVay,  81  Ohio  8t.  281. 
A  receiver  appointed  over  a  corpora- 
tion succeeds  to  all  the  rights  of  the- 
company,  and  he  alone  can  maintain 
an  action  for  the  enforcement  of  such, 
rights.    Batfis  v.    Ladoga    Creamery- 
Co.  128  Ind.  222.  But  in  all  such  suits 
he  must  allege  authority  to  sue  from 
the  court  appointing  him.    Moriarity^ 
V.  Kent,  71    Ind.  601;    HarraU  v. 
Kent,  71  Ind.  602;  Enron  v.  Vance, 
17  Ind.  696;  Ooope  v.  Bowles,  28  How. 
Pr.  10;  Keen  v.  Breckenridge,  96  Ind. 
69;  Wynn  v.  Lord  Newborough,  8  Bro. 
C.  C.  88;  Oreen  v.  Winter,  1  Johns.  Ch. 
60:  Ward  v.  Swift,  6  Hare,  812;  Be 
MerriU,  6  Paige,  125;  Merritt  v.  Mer- 
riit,  16  Wend.  405;  Davis  v.  Snead, 
88  Gratt.  705;  Swaby  v.  Dickon,  5  8im. 
629;  BattleY.DavisMN.C.262;8ere9en 
V.  Clark,  48  Ga.  41 ;  Glenn  v.  Busey  (D. 
C.)  8  Cent  Bep.  288,  note;  but  see 
Cox  V.  Volkert,  86  Mo.  605.     Under 
the  Bank  Act  (chap.  126)  a  receiver 
represents  not  only  the  corporation 
but  the  creditors,  and  may  therefore 
avoid  any  conveyance  to  which  the 
bank  is  a  party,  made  in  fraud  of 
creditors.    Hayes  v.  Kenyon,  7  R.  L 
186.  A  receiver  has  a  right  to  recover 
for  a  conversion  of  goods  made  prior 
to  his  appointment.     Terry  v.  Bam- 
berger, 14  Blatchf .  284.    By  authority 
of  law  the  receiver  acts  in  the  place 
of  the  directors,  but  no  title  to  prop- 
erty is  changed.     WiUink  v.  Morris 
Canal  <&  Bkg.  Co.  4  N.  J.  Eq.  877; 
Van  Wagoner  v.  Paterson  Qaslight  Co. 
23  N.  J.  L.  283;  MUf<yrd  v.  MUford,  ^ 
Yes.  Jr.  100;  Browny.Heathcote,  1  Atk. 
162;  Clason  v.  Morris,  10  Johns.  540r 
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against  a  receiver  in  an  action  brought  by  him.'  He  may,  under 
tlie  direction  of  the  court,  sue  for  and  recover  any  money  due  the 
corporation  at  the  time  of  his  appointment,*  or  contract  obliga- 
tions existing  in  its  favor.  With  respect  to  the  right  of  the  re- 
ceiver to  maintain  an  action  against  the  stockholders  of  the 
corporation  to  recover  a  statutory  liability  in  favor  of  creditors, 
no  uniform  rule  can  be  established.  In  some  cases  the  receiver 
has  been  permitted  to  maintain  such  suits  in  his  official  capacity 
as  the  representative  of  the  creditors."    While  in  other  cases  such 


Murray  ▼.  LyJbum,  2  Johns.  Gh.  448; 
MoUe  v.  Ohapman,  24  Ga.  249;  Ckm 
y.   VoUcert,  86  Mo.  505. 

*  The  debtor  of  an  insolvent  corpo- 
ration has  the  same  equitable  right  of 
set-off  against  a  daim  of  the  re- 
ceiver that  he  had  against  the  cor- 
poration, but  no  right  to  a  Judgment 
against  the  receiver.  Van  Wagoner 
V.  PaUraon  OasUghi  Co,  28  N.  J.  L. 
283;  Cumberland  Bank  v.  Hann,  18 
N.  J.  L.  222;  ByaUy,  LarHn,  1  Wils. 
155.  Buller's  N.  P.  181;  McDonald  v. 
WebHter,  2  Mass.  498;  Colt  v.  Broton, 
12  Gray,  283.  The  remedy  of  set-off 
has  been  much  enlarged  in  equity. 
Thus  at  law  a  joint  demand  cannot 
be  set  off  against  a  general  one,  nor  a 
general  demand  against  a  Joint  one; 
but  equity  adopts  a  different  rule 
where,  on  account  of  the  insolvency 
of  one  of  the  parties,  the  other  is  in 
danger  of  losing  his  claim.  Generally 
equity  will  enforce  the  right  of  set-off. 
Armstrong  v.  Wamsr,  49  Ohio  St.  87«, 
17  L.  R.  A.  466;  Loui$  Snyders'  3on$ 
Co.  V.  AnnMtrongy  87  Fed.  Rep.  18; 
Jardley  v.  Clothier,  49  Fed.  Rep.  887; 
State  Bank  at  New  Brunemek  v.  Bank 
c/New  Brunmick,  8  N.  J.  £q.  266. 

*  Inasmuch  as  the  rights  of  the  cor- 
poration to  sue  are  suspended  during 
the  pendency  of  the  receivership,  the 
receiver  is  the  only  person  who  can 
sue  to  enforce  the  rights  of  the  cor- 
poration.   Datie  v.  Ladoga  Creamery 


Co,  128  Ind.  222.  He  must,  however, 
do  every  thing  which  the  corporation 
would  be  required  to  do  as  a  condition 
precedent  to  the  institution  of  a  suit. 
Ha/ye$  v.  Kenyon,  7  R.  I.  186.  He 
has  authority  independent  of  the 
statute  to  sue  for  all  moneys  due  the 
company,  and  for  all  property  im- 
properly disposed  of  in  violation  of 
the  rights  of  either  creditors  or  stock- 
holders. Osgood  V.  Zaytiny  48  Barb. 
468.  He  may  return  property  ob- 
tained by  the  corporation  on  con- 
ditional contracts  where  the  company 
has  become  unable  to  pay  its  current 
debts  in  the  ordinary  course  of  busi- 
ness, on  complying  with  the  terms  of 
the  contract.  Sunflower  OH  Co.  v. 
Wihon,  142  U.  S.  818,  85  L.  ed.  1025. 

•  The  court,  in  Calkim  v.  Atkimon, 
2  Lans.  12,  held  that  a  receiver  of  an 
insolvent  corporation  may  maintain  a 
suit  in  equity  against  the  stockholders 
to  enforce  their  stock  liability  to  cred. 
itora,  and  may  restrain  the  creditors 
from  prosecuting  such  suits,  on  the 
authority  of  Story  v.  JPkirman,  25  N. 
T.  214.  Buch  suit  is  several  and  not 
Joint.  Bankine  v.  B^UoU,  16  N.  T. 
877;  AapinwaU  t.  Torrance,  1  Lans. 
881.  See  contra,  MathU  v.  Pridham, 
1  Tex.  Civ.  App.  58. 

In  Stephene  v.  Bemaye,  41  Fed. 
Bep.  401,  it  was  held  that  the  receiver 
might  maintain  a  suit  for  stock  liabil- 
ity against  a  stockholder  of  a  national 
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actions  are  prosecuted  by  the  creditors  themselves.*  "When  a  re- 
ceiver has  been  appointed  in  a  suit  to  reach  concealed  assets  or 
misappropriated  property  suit  may  be  brought  by  the  receiver, 
and  not  by  creditors  ;*   and  when  the  receiver  is  applied  for 


bank.  Bchoanaver  v.  HinMey,  48 
Iowa,  82.  In  MeDoncUd  v.  Bo8»- 
Lewin,  29  Hun,  87,  in  an  action  to 
dlssolye  an'  insurance  company,  it 
was  held  that  a  receiver  may  assess 
the  members  for  unassessed  losses 
and  bring  separate  actions  against 
each  member  to  recover  the  assess- 
ment. 

The  regularity,  propriety,  and  va* 
lidity  of  the  appointment  of  a  re- 
ceiver of  an  insolyent  corporation 
under  Minn.  Qen.  Stat.  1894,  §  5897, 
cannot  be  collaterally  attacked  in  a 
proceeding  by  him  to  enforce  the  col- 
lection of  a  call  on  unpaid  subscrip- 
tions. Basting  v.  Ankeny  (Minn.) 
66  N.W.  266. 

Un  Wineoek  v.  Ihirpin,  96  111.  185, 
suit  in  equity  was  brought  by  a  re- 
ceiver of  a  bank  and  a  depositor 
against  the  stockholders  of  a  savings 
bank  to  enforce  their  stock  liability 
and  to  restrain  individual  depositors 
from  prosecuting  suits  at  law,  and  it 
was  held  that  whenever  a  statute  cre- 
ates a  liability,  it  is  a  liability  at  law 
unless  equitable  jurisdiction  is  given 
by  the  statute,  and  where  the  statute 
makes  the  liability  to  depositors  they 
alone  may  sue,  and  the  receiver  has 
no  right  The  court  says,  however: 
"  It  may  be  a  state  of  facts  might  ex- 
ist which  would  authorize  a  court  of 
equity  to  bring  before  it  all  the  stock- 
holders and  depositors  and  determine 
their  rights  and  adjust  equities, 
marshal  the  fund  and  distribute  it 
pro  rata.'*  As  to  the  remedy  being 
at  law,  see  Culver  v.  TMrd  Nat.  Bank, 
64  Dl.  528;  Ckmoith  v.  Culver,  69  111. 
003;  libbaUi  v.  £My,  87  111.  142; 
25 


Arenz  v.  Weir,  89  111.  25;  McCarthy  v. 
LawBche,  89  111.  270;  Fuller  v.  Led^ 
den,  87  111.  810. 

And  in  TibbalU  v.  Libby,  and  Arena 
V.  Weir,  mpra,  the  fact  that  a  receiver 
had  been  appointed,  it  was  held,  did 
not  change  the  rights  of  a  creditor  to 
sue  and  recover  stock  liability.  As 
to  equitable  Jurisdiction  in  such  a 
case,  see  Eames  v.  Darie,  102  111.  850, 
where  it  is  held  that  if  the  liability 
constitutes  a  common  fund  for  the 
benefit  of  all  creditors,  then  a  suit  in 
equity  will  be  sustained,  on  the  au- 
thority of  MerehanUf  Bank  v.  Steven- 
eon,  5  Allen,  401;  Crease  v.  Babcoek,  10 
Met.  582;  Briggs  v.  Penniman,  8  Cow. 
887;  Eomer  v.  Eenning,  98  U.  S.  228, 
28  L.  ed.  879;  Low  v.  Buchanan,  94 
111.  81;  Harper  Y,  Union  Iff g,  Co.  100 
111.  225.  In  some  cases  it  has  been 
held  that  the  liability  is  concurrent, 
by  suits  at  law  or  in  equity.  Bank  of 
Poughkeepsie  v.  Ibbotson,  24  Wend. 
478;  Van  Book  v.  Whitloek,  8  Paige, 
409;  Norris  v.  Johnson,  84  Md.  485; 
Perry  v.  Turner,  55  Mo.  418;  Adkins 
v.  TlwmUm,  19  Ga.  825. 

In  WaOace  v.  MiUigan,  110  Ind.  498, 
it  was  held  that  the  individual  liabil- 
ity of  a  member  of  a  partnership  was 
not  a  firm  asset,  and  in  the  absence 
of  a  statute  a  receiver  of  the  firm  has 
no  right  to  enforce  such  liability;  that 
the  right  exists  alone  in  the  creditors. 
Of.  Bepublie  L.  Ins,  Co,  v.  Swigert,  185 
111.  150,  12  L.  R.  A.  828;  Jacobean  v. 
Allen,  20  Blatchf.  625;  Farrmoorth 
V.  Wood,  91  N.  Y.  808;  CuykendaU  v. 
Coming,  88  N.  Y.  129. 

*  South  Bend  Toy  Mfg,  Co.  v.  Pierre 
Fire  d  M,  Ins,  Co.  4  S.  D.  178. 
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partly  by  reason  of  the  insolvency  of  the  corporation  he  may 
maintain  a  sammary  proceeding  entitled  in  the  original  action  to 
compel  officers  of  the  corporation  to  surrender  assets  which  they 
are  charged  with  concealing.*     He  may  institute  proceedings  to 


^  Brandt  Y.  AUm,  76  Iowa,  GO,  1  L. 
R.  A.  658. 

The  fact  that  the  property  of  a  cor- 
poration has  passed  into  the  hands  of 
a  receiver  does  not  bar  or  abate  a  suit 
against  the  corporation  to  recover  a 
demand  against  it.  He  can  be  made 
a  party  by  personal  application  ther^ 
for.  MereantiU  Ins,  Co.  v.  Japnes,  87 
HI.  199. 

The  provisions  of  the  New  York  Re- 
vised Statutes  authorizing  the  receiv- 
ers of  an  insolvent  corporation  to  sue 
for  and  recover  any  sum  due  upon  any 
share  of  capital  stock, is  a  cumulative 
remedy  merely.  Mann  v.  Ourrie,  2 
Barb.  294. 

The  receivers  of  an  insolvent  corpo- 
ration may  maintain  an  action  against 
stockholders  and  creditors  of  the  com- 
pany to  recover  from  the  stockhold- 
ers a  dividend  declared  on  its  capital 
stock,  and  received  by  them,  where 
the  complaint  avers  that  such  divi- 
dend impaired  the  capital;  that  some 
of  the  defendants  as  creditors  are 
suing  stockholders  to  secure  from 
them  such  dividends;  and  that  the 
funds  so  misappropriated  are  required 
to  pay  the  debts  of  the  corporation. 
Ongood  V.  Laytin,  48  Barb.  463. 

A  receiver  of  a  railroad  is  as  much 
entitled  to  recover  moneys  due  upon 
contracts  made  with  the  railway  com- 
pany as  with  himself.  SunJUnoer  OU 
Co.  V.  WUton,  142  U.  6.  818,  35  L.  ed. 
1025. 

A  receiver  in  a  mortgage  foreclos- 
ure against  a  corporation  is  a  mere 
custodian  of  the  mortgaged  property 
and  other  property  of  the  corpora- 
tion. Harland  v.  Bank&n  db  M,  TeUg. 
Oo.  82  Fed.  Rep.  806. 


A  suit  in  equity  by  a  receiver  of 
an  insolvent  corporation  lies  against 
the  stockholders  and  creditors  of  the 
corporation,  for  an  accounting  of 
the  demands  due  to  the  creditors; 
to  ascertain  the  individual  liability  of 
any  of  the  stockholders;  to  compel 
payment  from  the  various  stockhold- 
ers of  such  sums  as  might  be  due 
from  them  towards  a  fund  for  the 
payment  of  the  creditors,  and  mean- 
time to  restrain  the  creditors  from 
bringing  separate  suits  on  the  individ- 
ual liability  of  the  stockholders.  All 
equities  may  be  settled  in  the  one 
action.  Catkins  v.  Atkinson,  2  Lans. 
12. 

A  receiver  of  an  insolvent  corpora- 
tion has  no  power  to  enforce  statutory 
liability  of  the  stockholders,  in  the 
absence  of  a  statute  so  authorizing 
him.  WaUaee  v.  MiUigan,  110  Ind.  498. 

In  an  action  by  a  receiver  to  re- 
cover from  a  stockholder  an  assess- 
ment upon  his  unpaid  stock,  the  lat- 
ter cannot  set  up  as  a  defense  fraud 
in  procuring  the  appointment  of  the  re- 
ceiver, or  the  claim  that  the  corpora- 
tion is  not  indebted,  these  matters 
being  adjudicated  in  the  action  result- 
ing in  the  appointment  of  the  receiver. 
Bchoononer  v.  Hinckley ^  48  Iowa,  82. 

The  question  whether  the  receiver 
of  a  mutual  benefit  society  should 
have  special  leave  granted  to  bring 
an  action  against  any  of  its  officers, 
where  such  question  depends  upon 
facts  and  circumstances  not  suffi- 
ciently presented  in  his  report^  will 
be  left  to  the  determination  of  a  sin- 
gle Justice  upon  special  application 
therefor,  and  will  not  be  determined 
on  a  bill  by  the  receiver  for  instruc- 
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charge  officers  and  directors  for  a  breach  of  tmst,'  and  maj  im- 
peach the  fraudulent  conveyances  of  the  corporation,'  or  its  ultra 
vires  acts.' 

(f)   To   BEDBEM. 

The  receiver  of  the  corporate  property  which  has  been  sold 
under  a  mortgage  foreclosure,  where  a  right  of  redemption  exists, 
has  a  right  to  redeem  from  such  sale  where  such  right  existed  in 
the  mortgagor/  but  if  the  redemption  would  not  be  advantageous 
to  the  estate  he  probably  would  not  be  compelled  to  do  so/ 

(g)   To   PAT   TAXES. 

I 

Owing  to  the  nature  of  the  ordinary  tax  lien,  and  the  interest 
of  the  public  in  the  payment  of  general  taxes,  the  receiver  has 


tions  as  to  the  distribtitioD  of  the  cor- 

* 

porate  assets.  Fogg  v.  Supreme  Lodge, 
U.  0,  of  O,  L.  159  Mass.  9.  The 
date  of  filing  the  bill  fixes  the  rights 
of  parties. 

In  an  action  by  a  receiver  against 
the  corporate  officers  to  recover  con- 
verted assets,  it  is  no  defense  that 
such  assets  are  not  needed  for  the 
payment  of  debts.  MeCartf/'s  Appeal, 
110  Pa.  879. 

The  receiver  appointed  in  equity  to 
foreclose  a  mortgage  on  a  railroad 
eannot  maintain  a  suit  to  recover 
earnings  of  the  road  before  his  ap- 
pointment.   Ifoyee  v.  Bieh,  62  Me. 

115. 

1  The  receiver  in  his  official  position 
has  an  undoubted  right  to  institute 
proceedings  against  directors  and  offi- 
cers, for  losses  sustained  by  the  cor- 
poration, through  breaches  of  trust. 
Bank  qf  Niagara  v.  Johneon,  8  Wend« 
645;  Buiterwn-ih  v.  O'Brien,  39  Barb. 
192;  Hayea  v.  Kenyan,  7  R  I.  186; 
QUUt  V.  PMlipa,  18  N.  Y.  114;  iie 
KaUanal  Funds  Auur.  Co,  L.  R.  10 
Ch.  Div.  118. 

In  such  case  he  is  the  representa- 


tive of  all  the  creditors,  and  not  par- 
ticular creditors.  He  represents  cred- 
itors ut  univerei  and  not  ut  eingtUi. 
Laeornbe  v.  MiUiken,  86  La.  Ann.  867; 
Baymond  v.  Palmer,  85  La.  Ann.  276. 

•  WhitUeeey  v.  Belaney,  73  N.  Y.  571; 
Tuekerman  v.  Brown,  83  N.  Y.  297; 
Aiiy,  Oen,  v.  Guardian  Mut,  L.  Ine. 
Co.  77  N.  Y.  272;  QiUet  v.  PhiUips, 
18  N.  Y.  114;  Bosimek  v.  Menek,  40 
N.  Y.  888;  McLaren  v.  Milwaukee 
First  Nat.  Ba^kk,  76  Wis.  491;  Ham- 
Un  V.  Wright,  28  Wis.  491;  Habeny. 
Marshaw,  49  Wis.  879;  Viles  v.  Bangs^ 
86  Wis.  181 ;  Alexander  v.  Belfe,  74  Mo. 
495;  Weston  v.  Loyhed,  80  Minn.  221; 
Sehmidlapp  v.  Ourrie,  55  Miss.  597; 
FarweU  v.  Metealf,  68  N.  H.  276;  Hurt 
V.  Clarke,  56  Ala.  19;  Huitkamp  v. 
Moline  Wagon  Co,  121  U.  S.  810.  80 
L.  ed.  972. 

» Fa«  V.  Hamilton,  85  N.  Y.  453. 

*Cas8erly  v.  Witherbee,  119  N.  Y. 
522;  Chamberlain  v.  Oreenleqf,  4  Abb. 
N.  C.  178. 

»i2tf  Oak  Pits  Colliery  Co,  L.  R.  21 
Ch.  Div.  822;  Com.  v.  Franklin  Ins. 
Co,  115  Mass.  278. 
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power  and  it  is  hia  duty  to  pay  the  taxes  on  the  receivership 
property.* 

(h)   To   LBA8S. 

Independent  of  statutory  power,  or  express  anthority  from  the 
court  a  receiver  has  no  power  to  lease  the  receivership  property.' 

(i)   To  MOBTGAOB. 

Under  the  authority  and  direction  of  the  court  where  it  is 
necessary  to  preserve  the  receivership  property,  the  receiver  may 
mortgage  the  receivership  property.*  He  may  also  borrow  money 
under  like  circumstances  even  against  the  objection  of  the  lease- 
holders.* 

(j)   To   INVEST. 

The  ordinary  receiver  pendente  lite  has  no  power  to  invest  or 
loan  the  receivership  funds,  and  the  exercise  of  such  power  is  a 
breach  of  trust.* 


^Hopkins  ▼.  Taylor,  87  HI.  486; 
Union  Trust  Co.  v.  lUinois  M,  B.  Co. 
117  U.  8.  434.  29  L.  ed.  968;  Central 
Trust  Co.  V.  New  York  C.  &  N.  R.  Co, 
110  N.  Y.  250,  1  L.  R  A.  260;  PkOa- 
delphia  dk  B.  B.  Co.  v.  Com.  104  Pa. 
80.  But  see  as  to  taxes  assessed  upon 
the  shares  of  a  corporation.  Lion- 
berger  v.  Bowm,  48  .Mo.  67;  Belfe  v. 
Columbia  L.  Ins.  Co.  11  Mo.  App. 
874. 

As  to  the  power  to  enforce  the  pay- 
ment of  a  franchise  tax  against  a  cor- 
poration in  the  hands  of  a  receiver, 
see  Com.  v.  Lancaster  8a/e.  Bank,  128 
Mass.  493;  Georgia  ▼.  Atlantic  db  G. 
B.  Co.  8  Woods,  434. 

^MeMinnviUe  db  M.  BaUroad  ▼.  Hug- 
gins,  8  Bazt.  177;  State  v.  McMinnviUe 
d  M.  BaUroad,  6  Lea,  869;  CfUca^go 
Deposit  V.  Co.  y.  McNuUa,  158  U.  8. 
554.  38  L.  ed.  819. 

^Burroughe  v.  Oaither,  66  Md.  171; 
Baht  v.  AttriU,  106  N.  Y.  428. 

*Hanna  v.  Stats  Trust  Co.  70  Fed. 
Rep.  2.  2  Am.  <&  Eng.  Corp.  Gas.  N. 
8.  448;  Baht  v.  AttrUl,  106  N.  Y.  423. 
The  court  in  Be  Begenfs  CaTuU  Iron- 


vforks  Co.  L.  R.  8  Ch.  Div.  411,  427. 
say:  "There  must  be  something  ap- 
proaching a  demonstrable  necessity 
to  Justify  an  infringement  of  the 
righta  of  the  mortgagees."  It  re- 
quires a  strong  case  to  be  made  before 
the  court  will  disturb  contract  rights 
of  lieu  holders  by  subordinating  such 
liens  to  liens  for  borrowed  money. 
Farmers^  Loan  db  T.  Co.  ▼.  Qrape 
Creek  Coal  Co.  50  Fed.  Rep.  481,  16 
L.  R  A.  608;  LaughUn  v.  United 
States  BoUing-Stoek  Co.  64  Fed.  Rep. 
25;  tUaUy  Ins.  T.  db  8.  D.  Co.  t. 
Boanoke  Iron  Co.  68  Fed.  Rep.  628; 
Snitety  ▼.  Loomis  Coal  Co.  69  Fed. 
Rep.  204;  Hooper  ▼.  Central  Trust  Cb. 
81  Md.  559.  Of.  WaOoiCS  t.  Loomis, 
97  U.  8.  146,  24  L.  ed.  895;  Fosdiek  ▼. 
ScJuM,  99  a.  8.  285,  25  L.  ed.  889: 
Barton  y.  Barbour,  104  U.  S.  126,  26 
L.  ed.  674;  MiUenberger  t.  Loganspori, 
C.  dt  3.  W.  B.  Co.  106  U.  8.  286,  27 
L.  ed.  117;  Union  Trust  Co.  y.  Souihsr. 
107  U.  8.  591,  27  L.  ^d.  488. 

^Utica  Ins.  Go.  t.  Lyneh,  11  F^lge, 
520.  But  see  Atty.  Gen.  t.  Iffortk 
American  L.  Ins.  Go.  89  X.  Y.  91 
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(k)  To  ooNTBAcrr. 

The  receiver,  being  authorized  by  the  court  in  the  general  or  a 
special  order,  has  power  to  contract,  and  a  receiver  of  a  railroad 
company  who  is  made  manager  thereof  has  implied  power  to 
make  such  reasonable  contracts  as  are  necessary  to  the  proper 
management  of  the  trust.' 

(1)   To   SELL. 

A  sale  made  in  strict  conformity  to  the  terms  prescribed  by  the 
order  or  decree  of  court  will  not,  as  a  general  rule,  be  set  aside  un- 
less it  plainly  appears  that  the  property  was  sold  for  an  inade- 
quate price,  or  unless  there  has  been  a  mistake  or  surprise  of 
some  kind,  or  an  omission  of  duty,  or  misconduct,  or  fraud  on  the 
part  of  the  receiver,  or  fraud  on  the  part  of  the  purchaser.  What 
will  be  BuflSeient  to  justify  the  court  in  refusing  confirmation  of 
a  sale  depends  on  the  facts  and  circumstances  of  each  particular 
case.'  The  purchaser  at  a  receiver's  sale  acquires  no  title  to  tPie 
property  until  the  sale  has  been  ratified  by  the  court.'  A  re- 
ceiver in  making  a  sale  retains  a  lien  on  the  property  for  any  un- 
paid balance  of  the  purchase  money.*  The  court  may,  as  a  con- 
dition, order  the  property  to  be  sold  at  not  less  than  a  given  price.* 
There  is  no  warranty  of  title,  express  or  implied,  in  a  receiver's 
sale,  and  the  purchaser  takes  only  the  title  which  the  corporation 
had  to  the  property.  The  general  doctrine  applicable  to  trustees 
applies  to  receiverships  which  prevents  the  receiver  on  the 
grounds  of  public  policy  from  becoming  a  purchaser  at  his  own 
sale.' 


^Jourdan  ▼.  Long  Island  R.  Co.  6  N. 
T.  8.  R.  89;  OeiUral  Trust  Co.  v. 
Woixuk,  8L  L.d  P.  R.  Co.  52  Fed. 
Rep.  908. 

A  receiver  represents  and  stands  in 
the  place  of  the  corporation  and  can 
enforce  only  such  contracts  and  rights 
as  the  corporation  could  enforce. 
€hre«nB  t.  J^agtie  Iffg.  Co.  52  Conn. 
880;  RuueU  v.  BrUtol,  49  Conn.  251; 
Coope  Y.  Bowles,  42  Barb.  87. 

*Be(ford  v.  MawecUty  (Md.)  2  Am.  & 
Eng.  Corp.  Cas.  N.  8.  477.  In  such 
cases  the  sales  are  made  by  the  court 
through  the  receiver  as  its  a^ent  and 


are  made  in  the  interests  of  all  parties 
concerned. 

*See  preceding  notes,  and  preceding 
case  as  to  what  constitutes  defective 
notice  of  sale  and  other  requisites  of 
such  notice.  Cf.  Atty.  Qen.  v.  Con- 
UnenUU  L,  Im.  Co.  94  N.  Y.  199. 

^Fiarida  v.  And^son,  91  U.  8.  067, 
28  L.  ed.  290;  SiaU  v.  JacksontiOe,  P. 
dM.R  Co.  16  Fla.  708. 

*McIlh&nny  ▼.  Bim,  80  Tex.  1. 

•JeweU  V.  MiU&r,  10  N.  Y.  402; 
Eerrick  v.  Miller,  128  Ind.  804;  Tith^ 
ington  v.  Hodgs,  81  Ey.  286. 
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(m)      To  MAKE  ASSBSSMENTS. 

The  court  may  make  an  assessment  after  the  appointment  of  a 
receiver  for  an  insolvent  mutual  iire  insurance  company,  and  or- 
der the  same  to  be  levied  upon  both  deposit  and  premium  notes 
for  the  proportionate  share  of  losses  and  expenses  which  occurred 
during  the  term  of  insurance,  and  such  assessments  may  cover 
interest,  possible  losses  by  reason  of  uncollectible  assessments,  and 
a  sufficient  amount  to  compensate  the  receiver  and  pay  all  ex- 
penses.' 


^Datii  T.  Shearer,  90  Wis.  250; 
Davie  v.  Parcher,  82  Wis.  495;  Jonee 
Y,  Liseon,  6  Gray,  296;  Com.  v.  Mae- 
eackuMtU  Mut.  F.  Ins.  Oo.  112  Mass. 
116;  WardU  v.  Townmid,  75  Mich. 
885,  4  L.  R.  A.  511;  Savage  y.  Med^ 
bury,  19  N.  Y.  84;  People'e  Equitable 
Mut  F.  Ine.  Co.  v.  Babbia,  7  Allen, 
286;  Trad&re'  Mut.  F.  Ine.  Oo.  v. 
Stone,  9  Allen,  483;  Pdrker  y.  Hough- 
ton MiU  Co.  91  Wis.  174. 

In  such  case  the  decree  making  the 
assessment  is  conclusive  on  the  mem- 
bers or  policj  holders  of  the  defunct 
company  unless  attacked  in  a  direct 
proceeding,  notwithstanding  they  are 
not  present  when  the  decree  is  ren- 
dered. Hawkine  y.  Olenn,  181  U.  S. 
319,  83  L.  ed.  185;  Lyeaming  F.  Ine. 
Go.Y.Ijangley,^2i/Ld.2n;  Band.Melf. 
<t  Oo.  Y.  Mutual  F.  Ine.  Co.,  Parker, 
58  111.  App.  528;  Parker  v.  Stoughton 
MiU  Co.  91  Wis.  174;  Great  Western 
Teleg.  Oo.  v.  BurnTiam,  79  Wis.  47. 

A  court  appointing  a  receiver  of  a 
mutual  insurance  company  exercises 
at  its  discretion  the  power  of  the  board 
of  directors  of  such  a  company,  as 
well  as  the  additional  authority  con- 
ferred by  statute.  Band,  McN.  d  Go. 
Y.  Mutual  F.  Ine.  Co.,  Parker,  58  IlL 
App.  628. 

The  propriety  of  the  amount  of  an 
assessment  ordered  by  the  court  ap- 
pointing a  receiver  of  an  insolvent  in- 
surance corporation  cannot  be  ques- 


tioned, in  an  action  by  the  receiver  to 
collect  the  assessment.  Band,  McN.  it 
Oo.Y.  Mutual  F  Ine.  Oo. ,  Parker,  eupra. 

An  order  authorizing  a  receiver  of 
a  mutual  insurance  company  to  levy 
an  assessment  equal  in  amount  to  all 
other  assessments  theretofore  made 
does  not  include  penalties  on  other 
assessments,  but  is  limited  to  the 
amounts  of  the  assessments  them- 
selves. Capital  City  Mut.  F.  Ine.  Oo. 
v.  Bogge,  172  Pa.  91. 

An  order  authorizing  a  receiver  of 
a  mutual  insurance  company,  ap- 
pointed on  the  relation  of  the  attor- 
ney general,  to  make  a  specified  as- 
sesHment,  is  conclusive  upon  a  policy 
holder  as  to  the  validity  and  the 
amount  of  the  assessment,  but  not  as 
to  the  liability  to  pay,  so  far  as  it  de- 
pends upon  matters  personal  to  him- 
self. Capital  City  Mut.  F.  Ine.  Co  v. 
Bogge,  eupra. 

The  receiver  in  insolvency  of  a 
building  association  is  the  proper  per- 
son to  ascertain  the  amount  of  losses 
of  the  association,  and  make  an  assess- 
ment on  the  members  to  meet  the 
same.  Everemann  v.  Sehmitt,  53  Ohio 
Bt.  174,  29  L.  R.  A.  184. 

As  to  the  power  and  method  of 
making  assessments  in  mutual  ilre 
insurance  matters,  see  Davie  v.  Shear- 
er, 90  Wis.  260. 

Where  the  assessment  is  based  on  a 
subscription  procured  by  fraudulent 
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(n)    Duty  to  appbal. 

It  is  not  the  daty  of  a  receiver  of  an  insolvent  corporation  to 
take  an  appeal  in  the  interest  of  one  set  of  stockholders  against 
the  interest  of  another  set  of  stockholders.* 

§  234.    Liability  of  receiver. 

(a)  On  his  oontraots. 

The  contracts  of  a  receiver  are  in  all  cases  to  be  made  npon  the 
general  or  express  orders  of  the  court  and  are,  in  ejSect,  the  con- 
tracts of  the  court  made  through  the  agency  of  the  receiver. 
This  being  the  case,  the  court  will  in  all  cases  see  that  these  con- 
tracts are  performed,  and  it  is  not  material  that  they  may  subse- 
quently appear  to  have  been  improvidently  made.'  He  is  also 
liable  for  the  loss  of  funds  placed  by  him  in  a  bank,  where  the 
bank  fails  during  the  period  of  deposit'    It  would  seem,  how- 


repTe8eiiULiionB,Bee  Howard  y.  Turner, 
155  Pa.  S49. 

The  statute  of  limitations  does  not 
commence  to  run  until  an  assessment 
has  been  made.  Be  Slater  Mut.  F, 
Iru.  Co.  10  R.  I.  42;  BigeUno  v.  lAbby, 
117  Mass.  869;  SmUh  v.  BeU,  107  Pa. 
852;Tfar(220  v.  Hudson,  96  Mich.  482. 

It  has  been  held  the  power  to  make 
an  assessment  of  this  nature  does  not 
depend  upon  an  order  of  court  but  up- 
on the  facts  forming  the  basis  of  the 
assessment.  The  court  sanctions  and 
directs  the  receiver  to  act  and  in  doing 
so  he  acts  in  a  ministerial  capacity. 
Dotone  y.  Hammond,  47  Ind.  181; 
Manlove  v.  Burger,  88  Ind.  211;  Bangs 
V.  Duckinfieid.  18  N.  Y.  592;  Sands  v. 
Sweet.  44  Barb.  108;  T/tomas  v.Whal- 
Ion,  81  Barb.  n2;Wardle  v.  Townsend, 
75  Mich.  885,  4  L.  R.  A.  511.  Cf. 
Dams  Y.  Parcher,  82  Wis.  488. 

As  to  necessary  allegations  In  estab- 
lishing a  case  for  an  assessment,  see 
Williams  v.  Babeoek,  25  Barb.  109; 
Jackson  v.  Roberts,  81  N.  T.  804 ;  Sands 
T.  Sanders,  28  N.  Y.  416;  Bangs  ▼. 
Dtiohinfield,  18  N.  Y.  592. 


1  Strauss  v.  Carolina  Interstate  Bldg, 
AL.  Asso,  (N.  C.)  24  S.  £.  116. 

^Dow  T.  Memphis  A  L,  R,  B.  Co.  20 
Fed.  Rep.  260;  220  Unit^  States  RoO- 
ingStock  Co.  57  How.  Pr.  16;  Texas 
di  St.  L.  R.  Co.  V.  Rust,  17  Fed.  Rep. 
275.  A  receiver  of  a  railroad,  until 
the  contrary  is  shown,  will  be  pre- 
sumed to  have  authority  to  make  con- 
tracts granting  special  transportation 
rates.  Bayles  t.  Kansas  P.  R,  Co,  18 
ColQ.  181,  5  L.  R  A.  480. 

The  failure  to  obtain  an  order  of 
the  court  for  a  contract  by  a  receiver 
will  not  defeat  liability  on  the  con- 
tract, where  the  work  under  it  is  di- 
rected to  be  done  by  the  court  with- 
out any  formal  order,  and  the  validity 
of  a  claim  thereon  subsequently  de- 
clared by  the  court,  with  full  knowl- 
edge of  the  facts.  Oirard  L.  Ins.  A, 
A  T.  Co.  V.  Cooper,  162  U.  B.  529.  40 
L.  ed.  1062;  Wabash,  St.  L.  dk  P.  R 
Co.  V.  Central  Trust  Co.  22  Fed.  Rep. 
269;  Jay  v.  DeOroot,  2  Hun.  205. 

^Ricks  V.  Broyles,  78  Ga.  610;  Stoite. 
Collins,  V.  Oooeh,  97  1).  C.  186.  See 
also  Knight  y.  Plymouth,  1  Dick.  120. 
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ever,  that  this  rule  is  too  harsh  where  the  receiver  exercises  care 
in  the  selection  of  a  bank  of  deposit.  In  the  very  nature  of 
things  a  receiver  is  not  supposed  to  have  facilities  for  the  safe 
keeping  of  the  funds  adequate  to  his  demands  in  many  cases 
Besides  it  would  not  be  in  accordance  with  the  ordinary  custom 
of  prudent  business  men.  In  all  cases  the  bank  should  be  desig- 
nated by  the  court,  that  the  receiver  may  have  proper  protection 
against  loss.  Money  deposited  with  a  corporation  in  trust  does 
not  pass  to  the  receiver  of  the  corporation,  and  he  does  not  be- 
come liable  therefor.* 


Umportert^  A  T,  Nat.  Bank  v.  PeU 
0rs,  123  N.  Y.  273;  People  v.  American 
Loan  d  T.  Oo,  2  App.  Div.  193; 
Fbople  ▼.  City  Bank,  96  N.  Y.  82; 
Amoiy.  Bingham^  65  Hud,  558;  People 
▼.  American  Loan  db  T.  Go,  87  N.  Y. 
Supp.  780;  People  v.  Bank  of  Dans- 
ffille,  39  Hun,  187;  CfJuue  v.  Petroleum 
Bank,  66  Pa.  169;  Kineda  v.  Cataract 
City  Bank,  18  N.  J.  Eq.  159;  Peak  ▼. 
ElUcoU,  80  Ean.  156;  Kinney  v.  Paine, 
68  Miss.  258.  The  trust  relationship 
must  be  established,  however.  Jonea 
V.  KiUyreth,  49  Ohio  St.  401;  Anlieu^er- 
Bueeh  Brew,  Aseo.  v.  Morris,  86  Neb. 
81;  Orijfln  v.  Ohase,  86  Neb.  328; 
Kimball  v.  Oafford,  78  Iowa,  65. 

It  has  been  held,  however,  that 
where  a  trust  relationship  is  not  es- 
tablished between  the  claimant  and 
the  corporation,  and  no  fraud  is  shown, 
the  property  or  its  proceeds  must  be 
traced  to  the  hands  of  the  receiver, 
and  if  this  is  not  done  the  simple  re- 
lation only  of  debtor  and  creditor  ex- 
ists. Atkinson  v.  Bochester  Printing 
Cfo.  114  N.  Y.  168;  People  v.  Me- 
chanics' dh  T.  8av,  InsL  92  N.  Y.  7; 
People  V.  Merchants'  db  M,  Bank,  78 
N.  Y.  269 ;  Butler  v.  Sprague,  66  N. 
Y.  892;  Slienoood  v.  Mitford  State 
Bank,  94  Mich.  78;  Be  North  River 
Bank,  60  Hun,  91 ;  New  York  Breweries 
Oo.  V.  Higgins,  79  Hun,  250;  QraiU  v. 


Walsh,  81  Hun.  449;  Jftwv  y.   Wa- 
Uams,  62  Hun,  55;  Akin  v.  Jones,  93 
Tenn.  353,  25  L.  R.  A.  523;  Oommer- 
dal  Nat.  Bank  v.  Armstrong,  148  U. 
8.  50,  87  L.  ed.  363;  Anhawer-Busch 
Brew.  Asso,  v.  Clayton,  66  Fed.  Rep. 
759;  Booth  v.  Wells,  42  Fed.  Rep.  11 
Southern  Development  Ch,  v.  Houston 
db  T.  C,  R.  Co.  27  Fed.   Rep.  344 
First  Nat.  Bank  v.  Davis,  114  N.  C 
843;  Commercial  &  F.  Nat.  Bank  v 
Davis,  115  N.  C.  226;  McLain  v.  Wal 
lace,  103  Ind.  562;  Freiberg  v.  Stod 
dard,  161  Pa.  259;  Be  Lebanon  Trust 
dh  S.  D.  Bank^s  Assigned  Bktate,  166 
Pa.  622;  Wilson  v.  Cobum,  85  Neb. 
530;  BiUingsley  v.  Pollock,  69  Miss. 
759;  Louisville  Bkg.  Co.  v.  Paine,  67 
Miss.  678;  Otis  v.  Oross,  96  HI.  612. 

The  ordinary  bank  depositor  is  a 
simple  contract  creditor.  People  v. 
St.  Nicholas  Bank.  77  Hun,  159;  People 
V.  Mechanics'  db  T,  Sav.  Inst.  92  N. 
Y.  7. 

The  character  of  the  depositor  does 
not  change  the  relationship  of  the 
parties,  as  where  the  court  makes  a 
deposit  (Otis  v.  Gfross,  supra),  or  a  city 
or  county.  Multnomah  County  v. 
Oregon  Nat.  Bank,  61  Fed.  Rep.  912; 
Spokane  County  v.  Clark,  61  Fed. 
Rep.  538;  Re  Plankinton  Bank,  87 
Wis.  878. 
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(b)  Fob  sent. 

The  receiver  will  be  liable  for  the  rent  of  all  leasehold  premises 
taken  possession  of  and  retained  by  him,  bnt  he  has  an  election, 
as  we  have  elsewhere  seen,  whether  he  will  retain  such  premises 
and  pay  the  rents  according  to  the  covenants,  and  has  a  reason- 
able time  in  which  to  make  such  election.'  If  it  is  seen  that  the 
leasehold  is  beneficial  to  the  estate  the  court  may  properly  au- 
thorize the  receiver  to  retain  the  property.  .On  the  contrary,  if 
the  leasehold,  at  the  stipulated  rental,  is  not  beneficial  to  the  estate 
the  court  vrill  order  the  lessor  to  retake  his  property  unless  he  is 
willing  to  make  the  rentals  such  as  the  estate  can  afford  to  pay.* 
If  the  receiver  retains  the  leased  property  he  is  bound  to  pay  the 


^Be  Oak  Pits  CoUi&ry  Co.  L.  R.  21 
Ch.  Div.  822;  Rt  Brown,  Bayley,  4h 
Dixon,  L.  R.  18  Ch.  Div.  649;  People 
y.  Universal  L.  Ins,  Co.  80  Hun,  142; 
Woodruff  V.  Ehrie  B.  Co.  93  N.  Y.  609; 
Com,  V.  Franklin  Ins.  Co.  115  Mass. 
278.  See  Miltenbei'ger  v.  Loganspori, 
C.  A  8,  W.  R.  Co.  106  U.  S.  286,  27 
L.  ed.  117;  Tumor  v.  Indianapolis,  B. 
d  W.  R.  Co.  8  Biss.  527;  Central  Trust 
Co,  V.  Wabash,  81.  L.  db  P,  R  Co.  46 
Fed.  Rep.  156;  8toekton  ▼.  Mechanics' 
db  L.  8av.  Bank,  82  N.  J.  Eq.  163; 
Kneeland  v.  American  Loan  4t  T.  Co. 
186  U.  S.  89,  84  L.  ed.  879;  Qaincy, 
M,  db  P.  R.  Co.  V.  Humphreys,  145  U. 
8.  82,  36  L.  ed.  632;  St.  Joseph  d  8t. 
L.  R.  Co.  V.  Humphreys,  145  U.  8. 
105,  86  L.  ed.  640;  OaitJi^  v.  Stock- 
bridge,  67  Md.  222.  See  PeopU  v.  Na- 
tional Trust  Co.  82  N.  Y.  288. 

PermissioQ  of  a  receiver  for  the 
temporary  occupation  of  property 
leased  to  the  corporation  will  not  con- 
stitute an  adoption  of  the  lease  by  the 
receiver  so  as  to  bind  the  assets  in  his 
hands.  Tradesman's  Pub.  Co.  ▼.  Knox- 
viUe  Car-  W/usa  Co.  95  Tenn.  634,  81 
L.  R  A.  593. 

^Woodruff  V.  Erie  R.  Co.  98  N.  Y. 
609;  Frank  v.  New  York,  L.  E.  d  W. 
R.  Co.  122  N.  Y.  197;  Meyer  v.  West- 


em  Car  Co.  102  U.  8.  1.  26  L.  ed.  69; 
Brown  v.  Toledo,  P.  d  W.  B.  Co.  85 
Fed.  Rep.  444;  Central  Trwt  Co.  v. 
Wabash,  8t.  L.  d  P.  R  Co.  84  Fed. 
Rep.  259;  Farmers'  Loan  d  T.  Co.  v. 
Chicago  d  A.  B.  Co.  42  Fed.  Rep.  6; 
Farmers'  Loan  d  T.  Co.  v.  Northern 
P.  B.  Co.  58  Fed.  Rep.  257;  Thomas  v. 
Western  Car  Co.  149  U.  8.  96,  87  L. 
ed.  668;  Clyde  ▼.  Richmond  d  D.  R. 
Co.  68  Fed.  Rep.  21.  See  Day  v. 
Postal  TeUg.  Co.  66  Md.  854;  People  v. 
Universal  L.  Ins.  Co.  80  Hun,  142; 
Dawson  Mfg.  Co.  v.  Brunswick  d  A. 
R.  Co.  51  Ga.  136. 

Coe  v.  New  Jersey  M.  R.  Co.  27  N. 
J.  Eq.  87,  80  N.  J.  Eq.  21.  Where  a 
contract  of  an  insolvent  corporation 
is  not  of  such  nature  that  the  corpo- 
ration could  have  been  compelled  to 
specifically  perform  it  a  receiver  has 
a  right  to  terminate  it  where  it  is  to 
the  interest  of  creditors.  8ooU  y. 
BMn&r  Power  d  R.  Co.  18  Wash.  108, 
2  Am.  &  Eng.  Corp.  Gas.  N.  8. 
401. 

The  appointment  of  a  receiver  of  a 
corporation  at  the  instance  of  a  cred- 
itor does  not  release  it  from  a  contract 
for  the  employment,  at  a  fixed  price, 
of  officers  for  a  year,  beginning  at  the 
date  upon  which  the  receiver  was  ap- 
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contract  rental  unless  otherwise  changed,  if  the  rentals  are  not 
exorbitant* 

(c)  Fob  intebbst. 

A  receiver  will  be  liable  for  interest  upon  the  receivership 
fund  in  his  hands  if  he  uses  the  same  for  his  own  personal 
benefit* 

(d)  Fob  debts  incubbed. 

A  receiver  is  not  personally  liable  for  debts  or  damages  in- 
curred in  the  management  of  the  receivership  property,  but  only 


pointed.     Lenoir  v.  IdnmOe  Imprat, 
Co,  117  N.  O.  471. 

The  lessor  of  premises  to  a  bank  for 
a  specified  term  under  a  lease  author- 
izing him  to  relet  the  premises  as 
agent  of  the  bank  if  they  become  va- 
cant during  the  term  for  nonpayment 
of  rent  or  otherwise  may  recover  from 
a  receiver  in  insolvency  of  such  bank 
the  difference  between  the  agreed  rent 
and  that  obtained  by  the  lessor  from 
one  to  whom  he  relet  the  premises 
after  nonpayment  of  rent.  People  v. 
^.  NicIioUu  Bank,  8  App.  Div.  544. 

Receivers  who  permit  work  on  a 
building  which  was  in  course  of 
erection  when  the  receivership  com- 
menced, to  continue  without  inter- 
ruption, may  be  liable  for  the  work  so 
done  according  to  the  terms  of  the 
contract  under  which  it  was  done. 
Oirard  L.  Ins,  A,  dk  T,  Co,  y.  Cooper^ 
163  U.  S.  629,  40  L.  ed.  1062. 

A  claim  presented  to  the  receiver 
of  an  insolvent  corporation  for  rent  of 
premises,  held  by  the  corporation  un- 
der a  lease  for  a  term  of  years,  ac- 
cruing after  the  Insolvency  of  the  cor- 
poration, should  be  allowed,  and  paid 
fiTo  rata  with  claims  of  other  creditors. 
Chicago  Fire  Ftaee  Co.  v.  TaU,  68  III. 
App.  293. 

A  lessor  of  a  banking  room  for  a 
term  of  years  to  a  national  bank  can 
recover  from  the  bank  or  its  receiver 


for  rent  due,  under  the  lease,  subse- 
quent to  the  insolvency  of  the  bank, 
and  after  the  receiver  has  abandoned 
the  leased  property.  Hartford  De- 
posit Co,  V.  Chemical  Nat.  Bank,  58 
111.  App.  256;  Quincy,  M.  &  P,  R.  Co, 
V.  Humphreys,  145  U.  8.  82,  86  L.  ed. 
682.  But  see  Fidelity  Safe  Deposit  dft 
T,  Co,  V.  Armstrong,  35  Fed.  Rep.  667; 
Deane  v.  Caldwell,  127  Mass.  242; 
United  States  v.  Knox,  111  U.  8.  784, 
28  L.  ed.  603. 

^Peoria  db  P.  U.  R.  Co.  v.  Chicago, 
P.  A  8,  W,  R.  Co.  127  U.  8.  200,  32 
L.  ed.  110;  Thomas  v.  Peoria  db  R.  I, 
R.  Co.  86  Fed.  Rep.  803;  Brown  v. 
Toledo,  P.  db  W.  R,  Co.  85  Fed.  Rep. 
444. 

*  Schwartz  v.  Keystone  OH  Co,  163 
Pa.  283.  *'It  was  error,  plainly,  to 
charge  the  receiver  interest,  as  he  is 
not  chargeable  with  it  as  of  course, 
but  only  under  special  circumstances, 
to  be  shown  by  him  who  would 
charge  him."  Crawford  v.  Fickcy 
(W.  Ya.)  2  Am.  &  Eng.  Corp.  Cas. 
N.  8.  417;  Richardson  v.  Hoyt,  60 
Iowa,  70;  Radford  v.  Folsom,  65  Iowa, 
276;  Daniel  v.  Wharton,  90  Va.  684; 
Da/rhy  v.  OUHgan,  87  W.  Va.  59; 
Atty.  Oen,  v.  North  American  L.  Ins, 
Co.  89  K  Y.  107;  Re  Com.  F.  Ins.  Co.  32 
Hun,  78;  Utica  Ins.  Co.  v.  Lynch,  11 
Paige,  620:  Hinckley  v.  Oilman,  0.  dt 
8.  R,  Co.  100  U.  S.  158,  25  L.  ed.  591. 
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for  personal  misconduct  or  neglect*  He  has  no  right,  however, 
to  make  unauthorized  contracts  and  thereby  bind  the  trusty  and  if 
he  does  so  he  will  be  personally  liable.* 

(e)  Personal  liability  for  torts. 

As  a  rule  the  receiver  is  not  personally  liable  for  the  injuries 
and  damages  caused  by  his  agents,  employees,  and  servants,  except 
where  the  wrong  can  be  imputed  to  him  personally,"  or  where  he 
commits  a  wrongful  act  outside  of  the  scope  of  his  authority,*  or 
beyond  the  jurisdiction  of  the  court  appointing  him.* 

(f)  Official  liability  for  torts  and  damages. 

The  receiver,  however,  is  liable,  in  his  official  capacity,  for 
damages  caused  by  the  negligence  of  his  agents  and  employees  in 
the  management  of  the  receivership  property.*  The  scope  of 
liability  of  the  receiver  in  such  case  is,  as  a  rule,  measured  by  the 
scope  of  the  liability  of  the  corporation  itself  under  similar  cir- 
cumstances.'   In  case  of  a  railroad^  while  the  receiver  is  exer- 


>  Texas  ARK  Co.  v.  Cox,  145  U.S. 
598,  86  L.  ed.  829;  McNulta  v.  Loch- 
ridge,  141  U.  S.  827,  85  L.  ed.  796; 
Daifenport  v.  Alabama  iSk  C,  B.  Co.  2 
Woods,  519;  Be  Home  Provident 
Safety  Fund  Aew.  129  N.  Y.  288; 
Farmere  Loan  db  T.  Co.  v.  Central  R, 
Co,  2  McCrary,  181;  Vilas  v.  Page,  106 
N.T.  489;  Hopkins  ▼.  Gontiel,  2Tenn. 
Ch.  823;  Cardot  v.  Barney,  68  N.  T. 
281;  Datis  v.  Duncan,  19  Fed.  Rep. 
477;  Woodruff  Y.  JeweU,  87  Hun.  205, 
115  N.  Y.  267;  T/umpson  v.  Scott,  4 
DiU.  508;  Eddy  y.  PoweU,  49  Fed. 
Rep.  814;  VanderbUt  y.  Central  B.  Co, 
43  N.  J.  Eq.  669. 

•  Bogers  y.  WendeU,  54  Hun,  540; 
Ryan  y.  Band,  20  Abb.  N.  C.  813. 
Cf.  New  y.  NicoU,  78  N.  Y.  127. 

•  Meara  v.  Holbrook,  2  Ohio.  St.  187. 

•  Curran  y.  Craig,  22  Fed.  Rep.  101. 
»  Rain  v.  SmUh,  80  N.  Y.  458. 

•  lAtOs  y.  Dusenberry,  46  N.  J.  L. 
614;  Cardot  y.  Barney,  63  N.  Y.  281; 
Lyman  v.  Centred  Vermont  B,  Co,  59 
Vt.  167;  Meara  y.  HoWrook,  20  Ohio 


St.  187;  Davis  y.  Duncan,  19  Fed.  Rep. 
477;  Brvnn  y.  Davenport,  9  Heisk.  45; 
Tlu^rnton  y.  Highland  Ave.  B,  Co,  94 
Ala.  853;  Blumentfial  y.  Brainard,  88 
Vt.  402;  NeweU  v.  Smith,  49  Vt.  255; 
Paige  y.  Smith,  99  Mass.  395;  Ryan  y. 
Hays,  62  Tex.  42. 

'  Central  Trust  Co,  y.  Sloan,  65 
Iowa,  655;  Sloan  y.  Central  Iowa  B, 
Co.  62  Iowa,  728;  FuUerton  y.  Fordyee, 
121  Mo.  1;  Melendy  y.  Barbour,  78 
Va.  544;  Pope's  Case,  30  Fed.  Rep.  169; 
Winboum's  Case,  80  Fed.  Rep.  167; 
Davis  y.  Duncan,  19  Fed.  Rep.  477; 
Ex  parU  Brown,  15  B.  C.  518;  Meara 
y.  HoWrook,  20  Ohio  St.  137;  Klein  y. 
Jewelt,  26  N.  J.  Eq.  474;  Cowdrey  y. 
Galveston,  H.  AHB,  Co.  93  U.  8.  352, 
23  L.  ed.  950;  Little  y.  Dusenberry,  46 
N.  J.  L.  614;  HoWrook  y.  American  F, 
Ins,  Co.  6  Paige,  220;  Brown  y.  Brown, 
71  Tex.  855;  Brown  y,  Wabash  R  Co, 
96  Hi.  297.  But  see  Hendei-son  y. 
Walker,  55  Ga.  481;  Campbells,  Cook, 
86  Tex.  630;  Turner  y.  Cross,  83  Ter. 
218.  15  L.  R  A.  262;   Texas  db  P.  A 
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ci^ng  the  franchises  of  the  company  and  operating  the  road  in 
kid  otKeial  capacity,  he  is  subject  to  the  same  rules  of  liability  as 
iipply  to  the  company  itself  when  it  is  in  the  exerciBC  of  said 

fmnohises.' 

The  general  liability  of  the  receiver  in  his  official  capacity  for 
the  contracts  and  torts  of  a  corporation  which  antedate  the  re- 
ceiver's appointment  and  where  the  corporation  has  been  dis- 
solved, is  determined  in  various  ways  in  diJSerent  courts,  according 
to  the  equities  and  priorities  of  the  claimants  and  the  practice  of 
the  courts.  As  the  receiver  cannot  be  compelled  to  complete  the 
contracts  of  the  corporation  it  follows  that  he,  in  his  official 
capacity,  cannot  be  made  liable  in  damages  for  nonfulfillment.* 

(g)  Extent  of  liabtlity. 

As  a  rule,  the  receiver's  rights  and  liabilities  are  coextensive 
with  the  rights  and  liabilities  of  the  corporation  over  whose  prop- 
erty he  is  appointed,  except  where  the  corporation  has  committed 
acts  in  violation  of  law  and  in  fraud  of  creditors.  In  which  case 
it  must  clearly  appear  that  he  has  a  right  to  act  in  behalf  of 
creditors  to  repudiate  the  acts  complained  of.* 

(h)  Liability  for  loss  in  kanaoement. 

A  receiver  is  not  liable  for  loss  in  the  management  of  business 
of  which  he  has  charge  as  receiver,  unless  the  loss  grows  out  of 


€h.  V.  Ckfx,  145  U.  8.  693,  86  L.  ed. 
829. 

^MeNuUa  v.  Loehridgt,  137  IlL 
270;  McNulta  y.  Enseh,  134  111.  40. 
Proceedings  against  the  receiver  in 
his  official  capacity  for  the  wrongs  of 
his  employees,  are  in  the  nature  of 
proceedings  in  rem,  and  render  the 
property  in  his  hands  liable  for  com- 
pensation. Davis  7.  Duncan^  19  Fed. 
Rep.  477;  Farmen  Loan  d  T.  Oo,  v. 
C&ntrai  BaUroad,  7  Fed.  Rep.  539; 
Bog&rs  v.  Wfieeler,  43  N.  Y.  598;  Bar- 
ter v.  Whseler,  49  N.  U.  9. 

»  People  Y.  Globe  Mut,  L.  Ine,  Co.  91 
N.  Y.  174;  Com.  v.  Franklin  L.  Ins.  Oo. 
115  Mass.  278;  BlHs  v.  Boston,  H.  A  B. 
R  Go.  107  Mass.  1;  Southern  Exp.  Go. 


▼.  Western  iV.  C.  B.  Co.  99  U.  8.  191, 
25  L.  ed.  819;  Broufn  y.  Warner,  78 
Tex.  548,  11  L.  R.  A.  894. 

*BusseU  y.  Bristol.  49  Conn.  251; 
Greene  v.  Bprague  Mfg.  Co.  52  Conn. 
880;  Coope  v.  Bowles,  42  Barb.  87; 
Teager  v.  Wallace,  44  Pa.  294;  Manr 
hte  y.  Burger,  88  Ind.  211. 

A  note  executed  by  a  corporation 
to  one  who  has  preyiously  given  a 
check  drawn  to  the  individual  order 
of  its  vice  president,  which  has  been 
used  by  the  coi\)oration  for  its  own 
purposes,  is  a  valid  claim  against  the 
corporation  or  a  receiver  appointed  in 
proceedings  for  its  dissolution.  PBopls 
y.  Ameriecui  8.  B.  Ins.  Co.  8  App. 
Div.  504. 


RECEIVERSHIP  OP  CORPORATIONS. 


397 


8ome  act  of  his  which  he  is  not  aathorized  to  perform.*  While 
it  is  a  subject  of  criticism,  yet  it  seems  that  a  receiver  may  sell 
receivership  property  to  a  company  of  which  he  is  the  manager 
at  the  highest  market  price,  and  not  be  reqaired  to  account  for 
profits.*  But  he  will  not  be  permitted  to  speculate  in  the  stock 
of  the  corporation  over  which  he  is  appointed.* 

(i)  Liability  on  obdbs  op  oouet. 

Where  the  court  makes  an  order  directing  the  receiver  to  pay 
a  fixed  sum  of  money  to  a  certain  person,  it  is  in  effect  a  personal 
judgment  upon  which  the  receiver  is  personally  liable.* 

§  235.  Suits  by  receiyer  of  a  corporation. 

(a)  Genbbally. 

We  have  heretofore  considered  the  power  of  the  receiver  to 
institute  and  carry  on  suits  generally,*  and  briefly  in  this  con- 
nection revert  to  the  subject  in  connection  with  corporations.  A 
receiver  of  an  insolvent  corporation  succeeds  to  the  title,  prop- 
erty, effects,  and  rights  of  action,  when  so  invested  by  the 
statute  or  decree  of  court  appointing  him,  and  as  a  rule,  is  the 
proper  party  to  enforce  them  by  legal  proceedings.  When  the 
officers  of  a  corporation  fail  to  discharge  the  important  duties 
and  trusts  imposed  upon  them,  they  become  liable  for  the  corpo- 
rate losses  resulting  therefrom.*    Independent  of  statutory  power. 


>  OJiandler  y.  OuMng-  Taung  ShingU 
Oo.  18  Wash.  89. 

*  Chandler  t.  Ousking-  Taung  ShingU 
Oo.  18  Wash.  89.  He  cannot,  how- 
ever, intermeddle  in  questions  affect- 
ing the  rights  of  parlies  in  the  dis- 
position of  property  in  his  hands. 
Hesing  y.  AUy,  Gen.  104  111.  292; 
matefiford  v.  Newberry,  100  111.  484. 

s  OlmsUad  v.  Dutilling  A  C.  F,  Oo. 
67  Fed.  Rep.  24,  2  Am.  <&  Eng.  Ck>rp. 
Cas.  N.  8.  892. 

*  Crawford  v.  Fiekey  (W.  Va.)  2 
Am.  &  Eng.  Corp.  Oas.  N.  8.  417; 
Biekard  v.  &!hley,  27  W.  Va.  617. 

•Chap.  VI. 

*  Thompeon  ▼.  Qreeley,  107  Mo.  677; 
AUxandet  ▼.  Beffe,  74  Mo.  516;  QiU 


Y.  Balia,  72  Mo.  429;  Bent  y.  Priest, 
86  Mo.  482;  Slatt&ry  y.  8t.  Louie  db  N. 

0.  Tranep.  Co.  91  Mo.  217;  LouiniUe 
City  Nat.  Bank  y.  Loving,  82  Ey.  870; 
Eodgee  y.  New  England  Screw  Co.  1  R. 

1.  812;  Hayes  v  Kenyon,  7  R.  1.  186; 
Smith  V.  Hurd,  12  Met.  871;  Atty.Qen. 
Y.  Ulica  Ins.  Co.  2  Johns. Ch.  871 ;  Hun 
Y.  Cory,  82  N.  Y.  70;  Ham  SUver  Min. 
Co.  Y.  Byan,  42  Minn.  198;  Brouwer 
Y.  HiU,  1  6andf.  629;  New  Orleans 
Oasltght  Co.  y.  Bennett,  6  La.  Ann. 
457;  Oindrat  y.  Dane,  4  Cliff.  260; 
Qaslight  db  Bkg.  Oo.  y.  Haynes,  7  La. 
Ann.  114;  WhiU  y.  Haight,  16  N.  Y. 
810;  Osgood  y.  Laytin,  48  Barb.  464; 
Shaughnessy  y.  Bensselaer  Ins.  Oo.  21 
Barb.  605;  Hyde  y.  Lynde,  4  N.  Y. 
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the  receiver  is  authorized  to  recover  for  property  illegally  dis- 
posed of  in  fraud  of  corporate  creditors.*  He  may  likewise  re- 
cover from  stockholders  unearned  premiums  illegally  paid  them 
from  the  capital  stock  when  the  corporation  was  insolvent.  Such 
a  suit  is  not  e{  proceeding  to  enforce  stock  liability,  but  is  rather 
a  proceeding  to  recover  back  funds  wrongfully  paid  to  and  re- 
ceived by  the  stockholders.'  And  so  also  where  the  assets  of 
an  insolvent  corporation  are  unlawfully  transferred  to  its 
officers.* 


887;  Terrp  v.  Bamberger,  14  Blatchf. 
284. 

In  Psnn  Bank,  Warner,  v.  Hopkine, 
111  Pa.  828,  a  suit  was  maintained  by 
the  corporation  for  the  use  of  an  as- 
signee against  directors  for  misman- 
agement. 

*  The  receiver  has  power,  Independ- 
ent of  a  statute,  to  recover  money  due 
the  corporation,  and  for  property  il- 
legally disposed  of  in  violation  of  the 
rights  of  creditors.  Osgood  v.  Laytin, 
48  Barb.  463. 

A  receiver  may  prosecute  a  writ  of 
error  to  review  a  judgment  denying 
his  right  to  open  up  a  judgment 
against  the  corporation  over  which 
he  is  appointed.  Bust  v.  United 
Waterworks  Co,  70  Fed.  Rep.  129. 

Plaintiffs  in  an  injunction  suit  who 
give  a  bond  payable  to  the  defendant 
as  receiver  and  seek  to  enjoin  him  as 
receiver  from  collecting  money  due 
the  insolvent  estate  are  precluded  in 
an  action  by  the  receiver  on  the  bond 
from  raising  any  question  concern- 
ing his  appointment  or  qualification. 
Wason  V.  Frank  (Colo.  App.)  44  Pac. 
878. 

*The  receiver  may  also  maintain 
suit  in  equity  against  the  stockhold- 
ers to  recover  unearned  premiums 
paid  them  out  of  the  capital  of  the 
bank  when  no  net  profits  had  been 
earned,  and  when  in  fact  the  corpora- 
tion was  insolvent.    In  such  a  case. 


it  is  not  a  suit  to  enforce  the  individ- 
ual liability,  but  is  to  follow  and  re- 
cover a  part  of  the  capital  which  was 
wrongfully  paid  to  and  received  by 
the  stockholders.  Hayden  v.  TJiomp- 
ton,  70  Fed.  Rep.  60,  2  Am.  &  Eng. 
Corp.  Cas.  N.  8.  511.  Cf.  Bailey  r. 
Mosher,  68  Fed.  Rep.  488;  Firet  NaL 
Bank  v.  Colby,  88  U.  8.  21  Wall.  609, 
22  L.  ed.  687;  Hornor  v.  Henning,  98 
U.  8.  228,  28  L.  ed.  879;  Stephens  ▼. 
Overstole,  48  Fed.  Rep.  771;  National 
JBxeh.  Bank  v.  Peters,  44  Fed.  Rep. 

13. 

*An  insolvent  corporation  practi- 
cally out  of  business  cannot  transfer 
part  of  its  assets  to  creditors  who  are 
officers  of  the  company,  or  who  are 
intimately  connected  therewith,  and, 
such  a  conveyance  being  fraudulent, 
the  receiver  may  recover  the  prop- 
erty.   Smith  V.  Hopkins,  10  Wash.  77. 

The  receiver  of  an  insolvent  corpo- 
ration cannot  maintain  an  action  to 
set  aside  judgments  by  default  against 
the  corporation  for  debts  honestly 
due,  without  having  set  aside  a  pro- 
vision in  the  order  appointing  him, 
making  such  judgments  a  first  lien 
upon  all  the  money  and  assets  of  such 
corporation,  to  be  paid  in  full  before 
payment  of  any  other  creditors.  Bidg- 
yfay  v.  Symons,  4  App.  Div.  98. 

It  is  unusual,  and  generally  im- 
proper, to  adjust  the  rights  of  parties 
in  the  order  of  appointment. 
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(b)  WhBN  HB  hat  SITB   IK   HIS   OWN   NAME. 

A  receiver  may  maintain  suit  in  his  own  name,  (I)  when  the 
legal  title  to  the  corporate  assets  has  been  assigned  to  him  ;*  (0) 
when  the  court  by  decree  has  so  empowered  him  ;•  {3)  or  when 
the  statute  so  provides.*  As  the  representative  of  the  stock- 
holders and  creditors  of  the  corporation  the  receiver  cannot 
maintain  a  suit  against  the  corporate  directors  which  the  corpora- 
tion itself  could  not  have  maintained  had  the  receiver  not  been 
appointed.*    The  general  rule  is  that  a  receiver  cannot  bring 


>/».  Lauii  A  a.  Goal  d  M.  Co,  v. 
Sandoval  Coal  d  M.  Co.  Ill  III.  83; 
King  ▼.  CutU,  24  Wia.  627;  Teaffer  v. 
Wallace,  44  Pa.  294;  IngeraoU  ▼. 
Cooper,  5  Blackf.  426;  Cray  y.  Leins, 
94  N.  C.  392;  Boyd  ▼.  Bayal  Im,  Co. 
Ill  N.  C.  872. 

A  receiver  by  virtue  of  his  appoint- 
ment and  character  as  representative 
of  all  parties  interested  in  the  prop- 
erty is  a  quasi  assignee,  and  is  in- 
vested with  the  title  to  all  rights  of 
action  possessed  by  his  principal  at 
the  time  of  the  appointment,  to  such 
extent  at  least  as  will  enable  him  to 
sue  upon  them  in  his  official  char- 
acter. Hardin  ▼.  Sweeney  (Wash.) 
44  Pac  188. 

The  receiver  of  an  insolvent  toll- 
road  company  may  bring  in  his  own 
name  an  action  on  an  undertaking  in 
an  injunction  against  him  and  the  in- 
solvent company  to  restrain  him  from 
collecting  the  toll  payable  to  him  as 
receiver,  although  the  bond  was  pay- 
able to  the  company  as  well  as  him- 
self. Waeon  v.  Frank  (Colo.  App.)  44 
Pac.  87«. 

*  Leonard  v.  Storre,  81  Ala.  488; 
Wilkinwn  v.  Rutherford,  49  N.  J.  L. 
241;  Davis  v.  Cray,  88  U.  8.  16  Wall. 
208,  21  L.  ed.  447;  Davis  v.  Ladoga 
Creamery  Co,  128  Ind.  222;  Wilson  v. 
Welsh,  157  Mass.  77;  Carver  v.  KerU^ 
70  Ind.  428;  DavU  v.  Talbot,  137  Ind. 
286. 


He  has  power  to  file  a  bill  to  fore- 
close a  mortgage  given  to  the  corpo* 
ration  {Cormer  v.  Bray,  83  Ala.  217); 
or  to  bring  suit  to  recover  possession 
of  real  estate  {Baker  v.  Cooper,  57 
Me.  888);  or  to  recover  subscription  to 
the  capital  stock  {Frank  v.  Morrison, 
58  Md.  428);  or  to  recover  on  a  note  to 
the  corporation.  Hayes  v.  Broieman, 
46  Md.  619. 

•  Miami  Exporting  Co.  v.  Oano,  18 
Ohio,  269;  Screven  v.  Clark,  48  Ga. 
41;    Battle  v.  Davis,   66  N.   C.  252; 
Benick  v.   Bank   of  West  Union,  13 
Ohio,  298;  Leonard  v.  Storrs,  31  Ala. 
488;  Hardwiek  v.  Hook,  8  Ga.  354; 
Helme  V.  LiUUjohn,  12  La.  Ann.  298; 
Davenport  v.  Buffalo    City   Bank,  9 
Paige,  15;  Hobart  v.  Bennett,  77  Me. 
401;    Baker  v.   Cooper,   57    Me.  388; 
Hayden  v.  Thompson,  70  Fed.  Rep. 
60,  2  Am.  &  Eng.  Corp.  Cas.  N.  S. 
511:  Homor  v.  Henning,  93  U.  S.228, 
23  L.  ed.  879;  Stephens  v.  Gverstolz,  43 
Fed.  Rep.  771;  National  Exch,  Bank 
V.  Peters,  44  Fed.  Rep.  13;  Carver  v. 
Kent,  70  Ind.  428;  Gray  v.  Lewis,  94 
N.  C.  892;  Davis  v.  Snead,  83  Gratt. 
705;  Om  V.  Balis,  72  Mo.  424;  Man- 
love  V.  Burger,  38  Ind.  211;  Kennedy 
V.   Oibhon,  75  U.   8.    8  Wall.  498, 
19  L.  ed.  476;  MathU  v.  Pridham,  1 
Tex.  Civ.  App.  58. 

^  The  receiver  of  a  bank  appointed 
in  proceedings  for  its  dissolution  can- 
not maintain  against  the  directors  any 
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salts  in  his  own  name,  in  the  absence  of  statntory  power,  nnless 
the  legal  title  is  in  him/  or  unless  the  decree  appointing  the  re- 
ceiver expressly  authorizes  him  so  to  do.  The  tendency  seems  to 
be  in  the  direction  of  regarding  the  receiver  as  an  assignee  of  all 
rights  of  action  possessed  by  his  principal  at  the  date  of  appoint- 
ment, and  therefore  entitled  to  sue  upon  them  in  his  oflScial  char- 
acter. The  refined  distinctions  at  one  time  so  tenaciously  adhered 
to  in  this  regard  have  been  relaxed  and  courts  are  disposed  to 
look  to  the  end  sought  by  the  proceeding  and  the  equitable 
modes  of  reaching  it  and  securing  redress  rather  than  the  tech- 
nical legal  aspects  of  the  parties.  It  would  seem  to  be  settled, 
however,  where  the  receiver  is  not  authorized  by  the  order  to  sue 
to  recover  the  property  of  the  corporation,  and  such  property  has 
not  been  assigned  to  him,  and  has  never  been  in  his  possession 
as  receiver,  he  must  bring  suit  in  the  name  of  the  corporation.' 


action  in  favor  of  the  stockholders  or 
creditors  which  the  bank  itself  could 
not  have  maintained  before  its  dlsso* 
lution.  Stggins  v.  TeffC,  4  App.  Div.63. 

1 8t.  Louis  A  8.  Coal  db  M.  Ch.  ▼. 
Sandoval  Coal  dt  M.  Co,  111  111.  82. 
As  to  authority  from  the  court  so  to 
do,  see  Leonard  v.  Storrs,  81  Ala.  488. 
But  see  Ing&i'soU  v.  Cooper,  5  Blackf. 
426. 

^  Harland  ▼.  Bankers  A  M,  Tdeg, 
Co,  88  Fed.  Rep.  199,  eonira,  82 
Fed.  Rep.  805;  Manlove  v.  Burger,  38 
In d .  21 1 .  But  in  suits  in  regard  to  real 
estate  he  must  obtain  title  in  order  to 
sue.  Diek  v.  Strulhers,  25  Fed.  Rep. 
103.  For  an  act  of  conversion  occur- 
ring prior  to  the  appointment  of  a  re- 
ceiver in  a  partnership  case  the  suit 
must  be  in  the  name  of  the  firm.  Teager 
V.  Wallace,  44  Pa.  294.  See  Wilson  v. 
Welch,  167  Mass.  77.  In  this  case  Mr. 
Chief  Justice  Field  says:  "Although 
the  practice  in  this  commonwealth 
has  not  been  uniform  (See  Farmers  A 
M.  Bank  v.  Jenks,  7  Met.  692;  Boat  db 
Bhoe  idfrs,  Mut  F,  Ins.  Co.  v.  Melrose 
OrthodooD  Cong.  8oc.  117  Mass.  199; 
Sohier  v.  Lamb,  184  Mass.  275;  and 


Barker  v.  Niekerson,  187  Mass.  487) 
we  consider  the  law  to  be  that  a  re- 
ceiver of  a  corporation  appointed  by  a 
court  of  equity  cannot  bring  suit  in 
his  own  name  to  recover  property  of 
the  corporation  which  has  never  been 
in  his  possession  unless  he  is  authorized 
80  to  do  by  statute  Or  by  the  decree  of 
a  court  competent  to  give  him  such 
authority,  or  unless  the  title  to  the 
property  has  been  conveyed  to  him. 
Courts  of  equity  cannot  transfer  the 
title  to  property  by  decree  unless  au- 
thorized by  statute  although  they  can 
compel  the  defendant  to  transfer  the 
title.  Wilson  v.  JMarttn- Wilson  Au- 
tomatic Fire  Alarm  Co.  161  Mass.  615, 
8  L.  R.  A.  809." 

Cf.  Freeman  v.  Winchester,  10 
Smedes  &  M.  577;  Oarver  v.  Eeni,  70 
Ind.  428;  MoriaHy  v.  Kent,  71  Ind. 
601;  HarreU  v.  Kent,  71  Ind.  602; 
Justice  V.  Kirlin,  17  Ind.  588;  Herron 
V.  Vance,  17  Ind.  595;  King  v.  Cutis, 
24  Wis.  627;  Teagwr  v.  WaUace,  44 
Pa.  294;  NeweU  v.  Fisher,  24  Miss. 
892;  Wilson  v.  AUen,  6  Barb.  642.  But 
see  Alexander  v.  B^e,  74  Mo.  495; 
Wray  v.  Jamison,  10  Humph.  186. 
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Wfcere  the  receiver  derives  his  authority  to  sue  from  the  court  he 
mast  allege  such  authority.'  Under  the  National  Banking  Act 
(13  Stat,  at  L.  99)  suits  may  be  brought  by  the  receiver  in  his 
own  name,  or  in  the  name  of  the  corporation/  unless  the  case  is 
pending  in  a  state  where  the  common-law  pleading  prevails,  in 
which  case  the  suit  is  in  the  name  of  the  corporation.' 

A  receiver  appointed  under  a  statute  upon  the  dissolution  of  a 
corporation  is  regarded  as  in  the  nature  of  a  trustee  to  collect  and 
distribute  the  corporate  assets  and  may  sue  in  the  courts  of  an- 
other Jurisdiction  upon  a  debt  due  the  corporation.* 


>  Wayne  POee  Co,  ▼.  8UUe,  184  Ind. 
4172;  AshevOle  Div,  No.  16,  8.  of  T. 
y.  A9U>n,  92  N.  C.  678;  Miami  Ed- 
porting  Ob.  ▼.  Oano,  18  Ohio,  269. 

*  First  Nat.  Bank  v.  National  Pah- 
quioque  Bank,  81  U.  S.  14  Wall.  888, 
20  L.  ed.  840;  Kennedy  ▼.  Oibeon,  75 
U.  S.  8  Wall.  498.  19  L.  ed.  476. 

*  Olenn  ▼.  Marlmry,  145  U.  8.  499, 
86  L.  ed.  790. 

In  general  the  receiver  is  authorized 
to  bring  all  suits  in  his  own  name 
where  it  is  required  for  the  attain ment 
of  Justice.  iilehoTt  v.  Bieree,  86  111. 
186;  Lathrop  v.  Knapp,  27  Wis.  216; 
Hardwiek  v.  Hook,  8  Ga.  854;  Helme 
V.  Littl^hn,  12  La.  Ann.  298;  Hen 
ning  v.  Baymond,  85  Minn.  808;  Wray 
T.  Jamieon,  10  Humph.  186;  Haxtun 
r.  Bishop,  8  Wend.  18. 

As  to  the  power  of  a  court  of  equity 
acting  under  its  general  equity  pow- 
ers only  to  give  authority  to  its  re- 
ceiver to  sue  in  his  own  name,  see 
Amy  ▼.  Manning,  149  Mass.  487;  Davie 
V.  Gray,  88  U.  8.  16  Wall.  208,  21  L. 
ed.  447;  Teager  ▼.  Wallace,  44  Pa.  294; 
Be  /Saeker,  L.  R.  22  Q.  B.  Div.  179; 
Battle  V.  Davis,  66  N.  C.  252;  Wilson 
▼.  WeM*,  157  Mass.  77;  Thompson  ▼. 
Qredfy^  107  Mo.  577. 

*Axery  y.  Boston  Safe-Depotii  <A  T. 
Oq.  72  Fed.  Rep.  700. 

A  receiyer  appointed  under  a  state 
statute  providing  for  the  winding-up 
26 


of  the  affairs  of  a  corporation  under 
the  direction  of  a  reeeiver  to  be  ap- 
pointed by  the  court,  and  the  conver- 
sion of  its  property  into  money,  has 
the  same  title  and  power  of  control 
over  the  property  of  a  corporation  of 
the  state,  situated  in  another  state,  as 
over  that  in  the  state  of  his  appoint- 
ment. American  Nat.  Batik  v.  JVo- 
tional  Ben.  <fe  C.  Go.  70  Fed.  Rep.  420; 
Black  V.  Ore  Knob  Copper  Co.  115  N. 
C.  882. 

The  receiver  of  an  insolvent  cor- 
poration, appointed  under  Minn.  Gen. 
8tat  1894,  §  5897,  may  maintain  an 
independent  action  to  enforce  the 
payment  of  a  call  on  unpaid  subscrip- 
tions made  by  the  board  of  directors 
according  to  the  by-laws  and  payable 
before  the  commencement  of  the  pro- 
ceedings resulting  in  his  appoint- 
ment Basting  v.  Ankeny  (Minn.)  66 
N.  W.  266. 

A  bill  by  receivers  of  an  insolvent 
corporation  against  a  stockholder  to 
enforce  his  liability  upon  his  sub- 
scription is  properly  filed  as  auxiliary 
or  ancillary  to  the  original  suit  in 
which  such  receivers  were  appointed. 
BossMeehan  Brake  Shoe  Foundry  Co. 
V.  Southern  Malleable  Iron  Co.  72  Fed. 
Rep.  957.- 

The  action  being  to  enforce  a  legal 
right  must  be  an  action  at  law.  Free- 
man ▼.  Winehuter,  10  Smedes  &  M.  577. 
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§  236.    To  recover  stock  subscriptions. 

There  is  not  entire  harmony  in  the  decisions  in  relation  to  the 
right  of  the  receiver  to  institute  and  prosecute  suits  to  enforce 
the  liability  of  stockholders  for  unpaid  subscriptions.  The  con- 
fusion is  probably  very  largely  owing  to  the  dissimilar  statutes 
and  the  various  methods  of  construction  resorted  to  by  the  courts 
in  their  efforts  to  interpret  the  legislative  will  relative  to  insolvent 
corporations.  Another  element  of  discord  has  grown  out  of  the 
view  that  some  courts  have  entertained  that  a  receiver  was  the 
representative  of  the  corporation,  and  limited  in  the  exercise  of 
power  to  that  which  the  corporation  could  have  exercised  but  for 
the  receivership ;  while  other  courts  have  regarded  the  receiver 
as  more  particularly  the  representative  of  creditors  of  the  corpo- 
ration, and  therefore  exercising  powers,  in  some  instances,  which 
the  law  of  estoppel  would  prevent  the  corporation  from  exercis- 
ing. Eut  little  more  can  be  accomplished  in  this  connection  than 
by  stating,  as  precisely  as  possible,  the  general  trend  of  the  de- 
cisions, unmodified  or  influenced  by  statutory  effects. 

(a)  As  a  general  rule,  the  receiver  of  an  insolvent  corporation 
may,  in  a  proper  action,  recover  from  a  stockliolder  the  unpaid 


An  action  under  Minn.  Qen.  Stat 
1894,  §  5897,  to  aequester  corporate 
assets  and  to  enforce  the  constitu- 
tional liability  of  the  stockholders  for 
corporate  debts,  does  not  per  9e  super- 
sede a  general  prior  assignment  for 
the  benefit  of  creditors;  and  the  plain- 
tiff therein  is  not  entitled  as  of  right 
to  have  a  receiver  appointed  to  take 
the  corporate  assets  from  the  posses- 
sion of  the  prior  assignee.  Interna- 
tional TrvMt  Co.  ▼.  American  Loan  A 
T.  Co.  (Minn.)  «5  N.  W.  78.  Rev'd  on 
other  grounds  on  Rehearing  in  65  N. 
W.  683. 

Inability  of  the  receiver  of  a  bank 
appointed  in  proceeiiings  for  its  dis- 
solution to  realize  more  than  60  per 
cent  of  the  claims  of  the  creditors  of 
the  bank  will  not  entitle  him  to  seek 
the  aid  of  a  court  of  equity  for  any 
relief  which  he  could  obtain  in  an  ac- 


tion at  law  against  defaulting  direct- 
ors.   Higgins  v.  Tefft,  4  App.  Div.  63. 

A  suit  may  be  maintained  in  equity 
by  the  receiver  of  an  insolvent  na- 
tional bank  against  all  its  shareholders 
to  recover  dividends  unlawfully  paid 
to  them  out  of  the  capital  at  times 
when  the  bank  earned  no  net  profits 
and  was  in  fact  insolvent,  as  the  num- 
erous actions  at  law  against  the  sev- 
eral stockholders  would  not  furnish 
as  efficient,  practical,  and  prompt  a 
remedy.  Hayden  ▼.  Tfunnpson,  71 
Fed.  Rep.  60. 

An  allegation  in  an  action  by  a  re- 
ceiver, that  plaintiff  was  duly  ap- 
pointed and  qualified.  Is  not  demur- 
rable for  failure  to  show  the  facts  of 
his  appointment  and  qualification. 
Wawn  v.  I^ank  (Colo.  App.)  44  Pac. 
878. 
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balance  of  his  stock  subscription  to  the  extent  necessary  to  pay 
the  indebtedness  of  the  corporation,  subject  only  to  such  limita- 
tions as  would  have  been  effective  against  the  directors  had  the 
receiver  not  been  appointed.* 

(b)  Where  this  right  is  vested  in  the  receiver  it  is  to  the  ex- 
dnsion  of  the  right  of  individual  creditorb  to  prosecute  similar 
actions.* 


» WkittUs&y  v.  Frante,  74  N.  Y.  466; 
PhanixWarehounng  Co.  y^JSadger,  67 
N.  Y.  294;  Dayim  v.  Jftw«*,  81  N.  Y. 
435;  BaiOeine  v.  EOioU,  16  N.  Y.  877; 
CdUdnM  ▼.  AtJdnaan,  2  Laos.  12;  Sag- 
wry  y.DvboU,  8  Sandf.  Ch.  466;  Peniz 
T.  Hawley,  1  Barb.  Ch.  122;  Fan  IFcv- 
mmY.  Clark,  22  Hun,  497;  Mann  v. 
i^te,  8  N.  Y.  415;  Buggies  v.  Broek, 

6  Hun,  164;  Tucker  ▼.  Oilman,  46 
Hun,  198;  BOUngs  ▼.  BMnwn,^^  Hun, 
122;  Dean  y.  Biggs,  26  Hun.  122;  Dor- 
ris  ▼.  French,  4  Hun.  292;  Nathan  t. 
Whitloek,  9  Paige,  162;  Farmers  db  M, 
Bank  v,  Jenks,  7  Met.  692;  Howard  v. 
Glenn,  86  Ga.  288;  TtJbey  v.  BunfeQ,  9 
R.  L  58;  Gaslight  db  Bkg,  Co.  v.  Haynes, 

7  La.  Ann.  114;  New  Orleans  OasligM 
Co.  V.  Bennett,  6  La.  Ann.  467;  Stark 
y.  Burke,  6  La.  Ann.  740;  BeieeU  v. 
Adams,  54  Me.  206;  Frank  v.  Morri- 
son, 68  Md.  428;  StiUmany.  Douglierty, 
44  Md.  880.  The  receiver  as  an  offi- 
cer of  court  may  make  calls  for  the 
amount  due.  Hall  v.  United  SUUes 
Ins.  Co.  5  Gill,  484;  Lewis  v.  BoberU 
son,  18  Smedes  &  M.  658;  Clarke  y. 
Thomas,  84  Ohio  St.  46;  Black  v.  Ore 
Knob  Copper  Co.  116  K.  C.  882;  87iO' 
waiter  y.  Laredo  Improv.  Co.  88  Tex. 
162;  Stewart  y.  Lay,  46  Iowa,  604; 
Sehoonowr  v.  Hinckley,  48  Iowa,  82; 
Big  Greek  Stone  Co,  y.  Seward  (lod.) 
42  N.  E.  464;  GreatWestern  Teleg.  Co. 
T.  Gray,  122  Ul.  680;  Lamar  Ins.  Co. 
V.  GuUck,  102  111.  41;  Chandler  v. 
Brown,  TI  111.  888.  See  BepubUe  L. 
Ins.  Co.  V.  Swigert,  186  111.  160,  12  L. 
R.  A.  828;  Merchants  Nat.  Bank  r. 
Northwestern  Mfg.  d  Car  Co.  4S  Minn. 


861;  Basting  y.  Ankeny  (Minn.)  66  N. 
W.  266;  Minnesota  Thres/ier  Mfg.  Co. 
V.  Langdon,  44  Minn.  87;  Blderkin  v. 
Peterson,  8  Wash.  674;  Showalter  y. 
Laredo  Improv.  Co.  88  Tex.  162;  Fan- 
derwerken  v.  Glenn,  85  Va.  9;Lathrop 
y.  Knapp,  27  Wis,  214,  87  Wis.  807; 
BossMeehan  Brake  Shoe  Foundry  Co. 
y.  Southern  Malleable  Iron  Co.  72  Fed. 
Rep.  967;  Means*  Appeal,  86  Pa.  76. 

Under  the  Railway  Companies  Act 
of  1867  in  England  a  receiver  has  no 
power  to  collect  the  unpaid  subscrip- 
tions. Be  Birmingham  dkL,J.B.Oo. 
L.  R.  18  Oh.  Div.  156. 

A  stockholder  who  has  paid  his  sub- 
scription has  a  right  to  insist  that 
those  who  have  not  paid  shall  be  com- 
pelled by  the  receiver  to  do  so.  Na- 
than y.  WhUlock,  9  Paige,  152,  and  the 
court  has  power  to  equalize  the  pay- 
ments among  the  stockholders.  Day- 
ton V.  Bcyrsi,  81  N.  Y.  435;  Clarke  y. 
Thomas,  84  Ohio  St  46. 

^Minnesota  Thresher  Mfg.  Co.  v. 
Langdon,  44  Minn.  87;  Merchants*  Nat. 
Bank  v.  Northwestern  Mfg.  dfe  Car  Co. 
48  Minn.  861. 

A  creditor  of  a  corporation  cannot 
maintain  an  action  to  recover  sub- 
scriptions from  stockholders,  where  a 
receiver  of  the  corporation  has  been 
appointed,  and  it  does  not  appear  that 
he  has  refused  to  bring  the  action. 
Big  Creek  Stone  Co.  y.  Seward (Ind.)  i» 
K.  E.464.  Bni  see  Lexington  Life,  F. 
db  M.  Ins.  Co.  y.  Page,  17  B.  Mon.  412, 
as  to  right  of  a  corporation  to  sue 
where  a  receiver  has  been  appointed* 
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(c)  He  may  enforce  this  liability  regardless  of  collusive  aud 
fraudulent  attempts  on  the  part  of  the  officers  and  stockholdera 
to  evade  liability.* 

(d)  He  may  enforce  such  stock  liability,  it  would  seem,  only  to 
the  extent  necessary  to  pay  the  debts." 

(e)  The  right  of  the  receiver  to  enforce  stock  liability  is  based 
upon  the  condition  that  the  court  has  previously  determined  the 
amount  of  the  corporate  indebtedness  and  fixed  the  liability  of 
each  share  of  stock,  and  these  are  neces^ry  allegations  in  the 
petition.* 


>  Nailian  v.  WhiOock,  9  Paige,  163; 
Sagory  v.  Dubois,  8  Sandf.  Ch.  466; 
Parker  v.  Nickeraon,  187  Mass.  487;  Sato- 
yer  v.  Hoag,  84  U.  S.  17  Wall.  610.  31 
L.  ed.  731.  See  contray  BepubUcL.  Ins, 
Co,  v.  Swigert.  186  111.  150.  12  L.  R, 
A.  S2S;Winters  ▼.  Armstrong,  87  Fed. 
Rep.  508;  Piscataqua,  F,^M.  Ins.  Ch. 
v.  EiU,  60  Me.  178;  Putnam  v.  I^ew 
Albany  <Sb  8.  Q,  J.  R  Go.  {''Burke  ▼. 
Smith*'),  88  U.  8.  16  Wall.  895,  21  L. 
ed.  863;  Cartwright  v.  Dickinson,  88 
Tenn.  476, 7  L.  R.  A.  706,  but  in  sach 
case  the  question  of  good  faith  is  an 
important  element.  Nettles  y.  Marco, 
88  S.  C.  47. 

In  Missouri,  an  assignee  for  the  ben- 
efit of  creditors  on  a  bill  in  chancery 
filed  bj  him  may  compel  the  directors 
of  an  insolvent  corporation  to  make 
an  assessment  payable  to  him.  lAon- 
berger  ▼.  Broadwcvy  Sav.  Bank,  10  Mo. 
App.  499.  The  receiver  has  no  power 
to  collect  where  no  call  has  been 
made.  Hannah  v.  Moberly  Bank,  67 
Mo.  678. 

In  Iowa,  It  is  held  that  an  indivi- 
dual stockholder  cannot,  in  a  com- 
mon-law proceeding,  be  compelled  to 
pay  his  subscription  until  a  general 
call  is  made,  showing  a  necessity  for 
an  assessment  Chandler  v.  Keith,  42 
Iowa,  99. 

Statutory  liability  is  not  an  asset 
and  not  enforceable  by  the  receiver. 


Famsworih  v.  Wood,  91  N.  T.  308. 
Gf.,  as  to  assignee,  Bouton  v.  Dement, 
123  111.  142. 

The  receiver  of  an  insolvent  corpo- 
ration may  sue  in  a  foreign  Jurisdic- 
tion to  recover  stock  subscriptions. 
Mann  v.  Cooke,  20  Conn.  178;  Me- 
Donough  v.  Phelps,  15  How.  Pr.  872; 
Seymour  v.  Sturges,  26  N.  Y.  184. 

But  he  has  no  power  to  compromise 
unpaid  subscriptions.  Cfumdler  v. 
Brown,  77  111.  88.8. 

*  Bowton  V.  Dement,  128  111.  142. 

*  Chandler  v.  Keith,  42  Iowa,  99; 
American  Ins,  Co.  v.  SchnUdt,  19  Iowa» 
502;  Mills  v.  Scott,  99  U.  S.  26.  26  U 
ed.  294;  ScoviU  v.  Thayer,  105  U.  S. 
148,  26  L.  ed.  968;  Vanderwerken  v. 
Qlenn,  85  Va.  9;  QUnn  v.  WiUiams, 
60  Md.  98;  Olenn  v.  Semple^  80  Ala. 
159;  LiggeU  v.  QUnn,  51  Fed.  Rep. 
881. 

An  action  at  common  law  upon  a 
subscription  must  be  in  the  name  of 
the  corporation.  Olenn  v.  Marbury^ 
146  U.  S.  499,  86  L.  ed.  790  (Aesign- 
ment). 

In  Indiana  a  creditor  of  a  corpora- 
tion can  collect  his  debt  from  unpaid 
subscriptions  only  through  the  re- 
ceiver. Wheeler  v.  Thayer,  121  Ind.  64. 

To  collect  a  stock  liability  the  re- 
ceiver may  proceed  at  law  or  in 
equity.  S^nUm  v.  Wilkeson,  8  Ben. 
857;  Morrow  v.  San  Frandseo  Super. 
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(f)  The  liability  of  a  stockholder  upon  his  stock  subscription 
can  be  determined  only  in  a  suit  by  the  receiver  for  that  purpose 
and  not  in  the  original  action  in  which  the  receiver  is  appointed.* 
Where  the  suit  is  brought  by  the  receiver  an  allegation  that  he 
was  duly  appointed  and  qualified,  without  showing  the  facts 
relating  to  his  appointment,  is  sufficient* 


01  <^  Gal.  883;  Barlafid  ▼.  Haven,  87 
Fed.  Rep.  894;  Potter  y.  Dear,  95  Cal. 
578;  Bainee  v.  Babcock,  95  Cal.  581; 
Bainee  v.  8t<yry  (Cal.)  80  Pac.  777; 
Culver  ▼.  Third  Nat.  Bank,  64  111. 
528. 

In  Illinois  the  action  is  at  law. 
Thompson  ▼.  Meiner,  108  III.  859; 
SchaXueky  y.  FUld,  124111.  617;  Meisser 
▼.  Thampean,  9  111.  App.  868;  Bueh- 
anan  y.  Afeiseer,  105  111.  688;  Arene  v. 
Weir,  89  111.  25;  McCarthy  v.  Lavoschs, 
89  lU.  270;  Fuller  y.  Ledden,  87  111. 
810;  TibbaOe  ▼.  IMy,  87  111.  142; 
Carmthy.  Culver,  69  lU.  502;  Wincook 
y.  Turpin,  96  111.  185. 

If.  however,  the  liabilltj  is  to  the 
creditors  as  a  class  the  remedy  is  in 
equity.  Eomor  v.  Henning^  98  D.  B. 
228.  28  L.  ed.  879;  Harper  v.  Union 
Mfg.  Co,  100  111.  225;  Bounds  v.  Jfc- 
Cormick,  114  Dl.  252;  Young  v.  Far- 
toeU,  189  111.  826;  Low  v.  Buchanan, 
94  lU.  76;  Queenan  v.  Palmer,  117  III. 
619;  BamM  y.  Boris,  102  lU.  850; 
HickUng  y.  WUeon,  104  Ul.  54. 

In  Illinois  the  courts  refuse  pcrmis-  * 
sion  to  prosecute  a  suit  in  equity  by 
creditors  of  a  nonresident  corpora- 
tion against  Illinois  stockholders. 
Toung  y.  Farwell,  189  111.  826.  And 
the  same  rule  prevails  in  Massachu- 
setts. New  Haven  Horse  Nail  Co.  t. 
Linden  Spring  Co.  142  Mass.  849. 

In  Iowa  it  is  held  that  the  court  in 
an  interlocutory  proceeding  has  no 
right  to  make  an  assessment  against 
stockholders  for  unpaid  stock  in  a 
proceeding  for  the  appointment  of  a 
reoeiyer,  in  the  absence  of  an  aUega- 


tion  that  the  stockholders  are  too 
numerous  to  be  made  parties.  Lamar 
Ins.  Co,  y.  HUdreth,  55  Iowa,  248. 
See  also  Chandler  y.  Brown^  77  ID. 
888;  Chandler  y.  Lore,  84  lU.  276. 

There  must  be  a  deficiency  in  the 
assets  first  established  in  Main«  be- 
fore a  proceeding  is  instituted  by  the 
receiver  to  recover  a  stock  liability. 
Hetoett  y.  Adams,  54  Me.  206.  As  to 
the  practice  in  Missouri,  see  Hannah 
y.  Moberly  Bank,  67  Mo.  678. 

In  an  action  against  an  insolvent 
corporation  where  an  order  is  made 
directing  the  receiver  to  institute  pro- 
ceedings against  stockholders  for 
unpaid  subscriptions,  it  is  held  that 
the  liabilily  of  the  stockholders  will 
not  be  determined  in  such  proceeding, 
but  only  in  a  proceeding  by  the  re- 
ceiver against  the  stockholder.  Black 
y.  Ore  Knob  Copper  Co.  115  N.  C.  382. 

See  ^  f  following  and  note  1. 

'  ShowaUer  v.  Laredo  Improv.  Co.  88 
Tex.  162. 

^  Edee  y.  Strunk,  85  Neb.  807; 
Springs  y.  Bowery  Nat.  Bank,  63  Hun, 
505;  Bangs  v.  Mclntonli,  23  Barb.  591. 
But  see  Stewart  y.  Beebe,  28  Barb.  84. 

Inasmuch  as  a  stockholder  is  a 
creditor  it  has  been  supposed  that  the 
amount  due  him  may  be  set-off  against 
his  subscription,  but  this  is  not  true, 
for  the  reason  that  the  capital  stock 
is  a  trust  fund  for  the  payment  of 
creditors  and  liability  thereon  is  not 
subject  to  set-off.  Williams  v.  Trap- 
hagan,  88  N.  J.  Eq.  57;  Seovill  v. 
Thayer,  105  U.  S.  148,  26  L.  ed.  968; 
Sawyer  y.  Hoag,  84  U.  8.  17  Wall. 
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§  237.    To  aroid  fraudulent  transfers. 

It  IB  the  settled  doctrine  that  a  receiver  of  an  insolvent  corpo- 
ration represents  not  only  the  corporation  but  also  its  creditors 
and  stockholders  and  that  in  his  character  as  trustee  for  the  latter 
he  may  disafBrm  and  maintain  an  action  as  receiver  to  set  aside 
illegal  and  fraudulent  transfers  of  the  property  of  the  corporation 
made  by  its  agents  and  officers,  or  to  recover  its  securities  in- 
vested or  misapplied.  Such  right  is  vested  in  the  receiver  upon 
his  appointment.  The  decree  dissolving  a  corporation  and  for  the 
distribution  of  its  assets  is  a  decree  in  the  nature  of  a  judgment 
for  all  the  creditors.*     The  law  upon  this  subject  is  not  entirely 


610,  21  L.  ed.  781;  Bain  v.  Clinton 
Loan  Asao.  112  N.  C.  248;  Appleton  t. 
TumbuU,  84  Me.  72. 

^  AUy,  Oen.  v.  Guardian  Afut,  L, 
Im.  Co,  77  N.  T.  272.  In  this  case 
the  decree  dissolved  the  corporation 
and  vested  in  the  receiver  all  its  prop- 
erty, assets,  and  effects  for  the  pur- 
pose of  distribution  among  the  cred- 
itors and  other  persons  interested  in 
the  fund  under  the  direction  of  the 
court  and  the  provisions  of  the  statute 
relative  to  insolvent  corporations. 

In  Be  Globe  Im.  Co.  6  Paige,  109, 
the  court  say:  "  It  is  the  settled  doc- 
trine that  the  receiver  of  an  insolvent 
corporation  represents  not  only  the 
corporation  but  also  creditors  and 
stockholders,  and  that  in  his  char- 
acter as  trustee  for  the  latter  he  may 
disaffirm  and  maintain  an  action  as 
receiver  to  set  aside  illegal  or  fraud- 
ulent transfers  of  the  property  of  the 
corporation  made  by  its  agents  or 
officers,  or  to  recover  its  funds  or  se- 
curities invested  or  misapplied."  Gil- 
Ut  V.  Moody,  8  N.  Y.  479;  Talmage 
V.  PeU,  7  N.  Y.  828;  WhiUUaey  v. 
Delaney,  78  N.  Y.  671  (fraudulent 
Judgment);  Vail  v.  Hamilton,  85  N. 
Y.  453. 

In  Illinois  ft  is  held  that  a  general 
assignment  for  the  beneflt  of  creditors 
does  not  pass  to  the  assignee  any  in- 


terest in  property  before  that  fraud- 
ulently transferred  by  the  assignor 
nor  any  right  to  impeach  or  set  aside 
Huch  fraudulent  transfer — such  right 
belonging  to  the  creditors  alone. 
BotUon  V.  Dem»iU,  123  Ul.  142.  This 
case  is  based  upon  BrowneU  v.  Gurtie, 
It)  Paige.  210;  Leaeh  v.  Keleey,  7  Barb. 
466;  Ettabrook  v.  Mesi&rsmUh,  18  Wis. 
645;  FUnifer  v.  Cornish,  25  Minn.  478; 
Lund  V.  Skanee  EnMlda  Bank,  96  IlL 
181. 

A  receiver  of  a  corporation  who 
represents  the  creditors  as  well  as  the 
corporation  is  not  estopped  to  claim 
that  a  transfer  of  the  property  of  the 
corporation  by  its  president  was 
fraudulent.  ^etiU  ▼.  First  Nat. 
Bank,  91  Hun,  48. 

The  great  weight  of  authority  is, 
however,  in  favor  of  the  right  of  the 
assignee  to  impeach  fraudulent  con- 
veyances. See  PUUbury  v.  Kingon, 
83  N.  J.  £q.  287.  and  cases  there  cited, 
and  note  with  additional  cases.  Cf. 
GermanUnon  Pan.  B.  Co.  v.  FUUr,  60 
Pa.  124;  Eppright  v.  Nidkereon,  78 
Mo.  482;  SJioekley  v.  FUher,  75  Mo. 
498;  Heineman  v.  HaH,  65  Mich.  64. 

The  law  of  Illinois  applicable  to  as- 
signees is  applied  to  receiverships  in 
insurance  corporations  in  BepubUc  L. 
Ine.  Co.  V.  Bungert,  185  IlL  150,  12  L. 
R.  A.  828,  where  it  is  held  that  it  ii 
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liarmonious,  some  of  the  cases  holding  that  the  property  of  a  cor- 
poration fraudulently  transferred  before  the  receiver's  appoint- 
ment can  only  be  reached  by  an  action  by  the  corporation  itself/ 
He  is  authorized  to  bring  suit  to  recover  dividends  illegally  paid 
to  the  stockholders  of  an  insolvent  corporation,  as  shown  in  the 
following  section. 


not  a  power  inherent  in  a  court  of 
chancery  and  not  in  accordance  with 
the  course  of  procedure  and  practice 
which  ordioarily  obtains  in  equity  for 
the  court  to  cloth  its  receiver  with 
power  to  seize  and  enforce  a  property 
right  which  belongs  only  to  parties 
who  are  not  before  the  court  and  are 
not  asking  its  assistance.  For  the 
purpose  of  litigation  the  receiver  takes 
only  the  rights  of  the  corporation  such 
as  can  be  asserted  in  the  name  of  the 
corporation  itself.  Upon  this  basis 
only  can  the  receiver  litigate  for  the 
benefit  of  either  shareholders  or  cred- 
itors. 

It  is  held  In  Oreat  Western  Teleg,  Co, 
V.  Qray,  132  111.  680,  an  action  by  the 
corporation  for  the  use  of  the  receiver, 
that  a  court  of  equity  has  jurisdiction 
to  appoint  a  receiver  where  the  board 
of  directors  were  guilty  of  mismanage- 
ment and  malfeasance  and  order  him 
in  the  corporate  name  to  collect  un- 
paid subscriptions.  Cf.  JUpvbUc  L. 
IfhM.  Co.  V.  Swigert,  185  lU.  150,  12 
L.  R.  A.  828. 

'  The  cases  holding  that  an  assignee 
or  receiver  may  impeach  the  fraud- 
ulent conveyances  of  his  principal  are 
as  follows :  Freeland  v.  If^reeland,  102 
Mass.  475;  Lynde  t.  McGregor,  18 
Allen,  172;  Slakes.  8awin,  10  Allen, 
840;  Oibibt  ▼.  Thayer,  6  Cush.  80; 
KiUxmtne  v.  Fay,  29  Ohio  St.  264; 
Ballotcell  v.  Bayliu,  10  Ohio  St.  587; 
Waters  y.  DashieU,  1  Md.  455;  Rich- 
ards  V.  New  HamptiMre  Ins.  Co.  48  N. 
H.  268;  Shipman  v.  jBtnalns.  Co.  29 
Honn.  245;  Bunflyr.  Thompson,  9  Conn. 


68;  Palmer  v.  Thayer,  28  Conn.  287; 
Bimpeon  v.  Warren,  55  Me.  18;  Eu- 
ropean d  N.  A.  B.  Co.  V.   Poor,  59 
Me.  277;  Staton  v.  Pittman,  11  Gratt 
99;  Clough  v.  Thompean,  7  Qratt  26; 
Doyle  V.  Peckham,  9  R.  I.  21;  Hayei 
V.  Kenyan,  7  R.  I.  142;  Moncure  ▼. 
Hanson,  15  Pa.  885;    Tarns  v.  BtOUtt, 
85  Pa.  808:  StonebridgeY.  Psrkins,  141 
N.  T.  1;  Atkinson  v.  Boehestor  PrinU 
ing  Co.  114  N.  Y.  168;  VaU  v.  ffamil' 
Um,  85  N.  Y.   458;    Atty.    Qen.   v. 
Chua/rdian  Mut.  L.  Ins.  Co.  77  N.  Y. 
272;  Southard  v.  Benner,  72  N.  Y. 
424;  Hoyle  v.  Plattsburg  dh  M.  B.  Co. 
54  N.  Y.  814;  McMahon  ▼.  Alien,  85 
N.  Y.  408;  Bobinson  v.  Bank  of  At- 
tica, 21  N.  Y.  406;  Brouwer  v.  Ear- 
beck,  9  N.  Y.  589;  Bayard  v.  Hoffman, 
4  Johns.  Ch.  450;  Budd  v.  Bobinson,  54 
Hun,  889;  Kingdey  v.  Mrst  Nat.  Bank, 
81  Hun,  829;  NatJian  v.  WhMock,  9 
Paige,  152;  Leavitt  v.  De  Launay,  4 
Sandf.  Ch.  281;  Butcher  v.  Harrison, 
4  Barn.  &  Ad.  129;    Doe,  Grimsby, 
▼.  Ball,  11  Mees.  <&  W.  531;  NoreuU  ▼. 
Dodd,  1  Craig  A  Ph.  100;  Holmes  v. 
Penney,  8  Kay  &  J.  90;  Graham  But- 
ton Co.  V.  Spielman,  50  N.  J.  Eq.  120; 
Paisbury  V.  Kingon,  88  N.  J.  Eq.  287; 
Stewart  v.  Leli,igh  VaUey  B.  Co.  88  N.  J. 
L.  506;  Farmertf  Loan  db  T.  Co.  v. 
Minneapolis  Engine  d  Maeh   Works, 
85  Minn.   548;    Paine  v.   Lake  Erie 
db  L.  B.  Co.  81   Ind.  85B;    State   v. 
State  Bank,  40    Neb.   192;     WardeU 
v.  Union  P.  B.  Co.  108  U.  S.  651,  26 
L.  ed.  009;  Drury  v.  Milwaukee  db  S. 
B.  Co.  74  U.  S.  7  Wall.  299,  19  L.  ed. 
4);  Bradley  v.  Converse,  4  Cliff.  875; 


408 


RBCEIVERSHIPS. 


§  238.    To  recover  illegal  diyidends. 

The  receiver  has  the  right  to  sue  for  and  recover  back  in  the 
interest  of  creditors  dividends  paid  ont  by  the  officers  from  the 
capital  stock/     Dissenting  stockholders  have  a  right  to  prevent 


Cumberland  Goal  d  L  Co,  ▼.  Parish,  42 
Md.  698;  Kitchen  v.  8t.  Louis,  K,  C. 
&  N.  R.  Co.  69  Mo.  224;  Chouteau  v. 
AUen.lOMo.  290;  MarsIiaUY.  Farmers' 
d  M.  Sav.  Bank,  85  Ya.  676,  2  L.  R 
A.  584;  Flint  dh  P.  M.  B.  Co,  v.  Dewey, 
14  Mich.  477;  Haywood  v.  Lincoln 
Lumber  Co,  64  Wis.  689;  Commercial 
Nat,  Bank  v.  Burch,  141  111.  519; 
Alexander  v.  Belfe,  74  Mo.  495;  Thomp- 
son ▼.  Oreeley,  107  Mo.  577. 

Cases  holding  the  contrary  are  as 
follows:  Estabrook  v.  Messersmith,  18 
Wis.  545;  Flower  v.  Cornish,  25  Minn. 
478;  Sere  v.  PUot,  10  U.  8.  6  Cranch. 
832.  8  L.  ed.  240;  Leach  y.  Kdsty,  7 
Barb.  466;  Brownell  v.  Curtis,  10 
Paige,  210;  Browning  v.  Hart,  6  Barb. 
91;  Maiders  ▼.  Culver,  1  Duv.  164; 
Bouion  v.  Dement,  128  111.  142.  And 
see  Republic  L,  Ins,  Co.  v.  Swigert,  185 
111.  150,  12  L.  R.  A.  828. 

The  receiver  of  an  insolvent  corpo- 
ration cannot  maintain  an  action  to 
have  an  insurance  policy  on  the  life 
of  one  of  the  stockholders  and  di- 
rectors made  payable  to  another  stock- 
holder, and  assigned  for  a  valuable 
consideration  to  other  persons,  ad- 
judged to  belong  to  the  assets  of  the 
corporation  on  the  ground  that  the 
premiums  were  paid  from  the  corpo- 
rate funds,  where  such  payment  was 
made  with  the  knowledge  and  consent 
of  all  the  stockholders  at  a  time  when 
there  were  no  corporate  debts.  Little 
V.  Garabrant,  90  Hun,  404. 

>In  Minnesota  Thresher  Mfg,  Co.  v. 
Langdon,  44  Minn.  87,  It  is  held  that 
the  adjudication  of  insolvency,  and 
the  appointment  of  a  receiver  are  in 
the  nature  of  a  sequestration  of  the 
corporate  property  having  the  effect 


of  an  attachment  or  execution  to  he- 
half  of  all  creditors.  In  such  case  the 
receiver  has  in  substance  the  same 
powers  as  an  assignee  in  bankruptcy, 
or  a  receiver  upon  a  creditor's  bUl  or 
proceedings  supplementary  to  execu- 
tion, and  he  succeeds  to  the  rights  of 
the  creditors  as  well  as  the  insolvent 
corporation  and  has  the  power  to  en- 
force the  rights  which  the  creditors* 
but  for  the  proceedings,  might  have 
enforced  in  their  own  behalf.  Fofrfn- 
ers*  Loan  d  T,  Co.  v.  Minneapolis  En- 
gine Mach,  Works,  85  Minn.  543. 
"Among  the  rights  which  pass  to  the 
receiver  as  the  representative  of  the 
creditors  is  the  right  to  recover  prop- 
erty conveyed  by  the  corporation  in 
fraud  of  its  creditors,  or  capital  with- 
drawn and  refunded  to  the  stockhold- 
ers without  provision  for  full  payment 
of  the  corporate  debts.  This  right  of 
the  receiver  does  not  depend  upon 
any  express  statute  granting  it  but 
rests  upon  the  general  equitable  doc- 
trine that  the  capital  of  a  corporation 
is  a  trust  fund  for  the  benefit  of  its 
creditors,  and  those  to  whom  it  has 
been  refunded  are  trustees  for  their 
benefit." 

Hayden  v.  Thompson,  71  Fed.  Rep. 
60,  2  Am.  &  Eng.  Corp.Cas.  N.  B.  511. 
In  such  case,  where  the  corporation 
is  an  insolvent  bank,  an  order  of 
the  comptroller  is  not  necessary. 
And  a  suit  in  equity  is  proper,  inas- 
much as  the  numerous  common  law 
actions  would  not  furnish  as  eflScient, 
practical,  and  prompt  a  remedy. 
This  kind  of  an  action  does  not  rest 
upon  any  statute  or  act  of  Congress, 
but  upon  a  fundamental  principle  of 
equity.    Id. 
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the  payment  of  unearned  dividends,  or  the  diversion  of  the  corpo- 
rate capital,  or  to  compel  its  restoration,'  and  creditors  or  a  re- 
ceiver or  liquidator  have  a  similar  right."  The  power  of  the  re- 
ceiver in  this  class  of  actions  is  usually  based  upon  the  fact  (a) 
that  the  statute  invests  him  with  such  power,  or  (b)  that  the  act 
complained  of  was  ultra  vires  and  therefore  voidable  by  the  cor- 
poration itself,  or  (c)  the  proceeding  in  which  the  receiver  is  ap- 
pointed is  a  creditor's  proceeding  in  which  the  receiver  is  the 
representative  of  the  creditors  and  can  therefore  institute  and 
prosecute  such  proceedings  as  they  might  have  maintained,  or  (d) 
where  the  receiver  is  seeking  to  recover  assets  or  property  be- 
longing to  the  debtor.* 


^MinnMota  Thresher  Mfg.  Co.  v. 
Langdan,  44  Minn.  87;  Bloosam  v. 
MetropolUan  B.  Go.  L.  R.  8  Ch.  App. 
887;  Holmee  y.  NetoCMtle-upon'Tyne 
Abbatair  Cb.  L.  R  1  Ch.  Div.  683; 
Quinness  ▼.  Land  Corp.  cf  Ireland,  L. 
R.  22  Ch.  Div.  849;  CarliOe  y.  8(mih- 
eastern  R.  Co,  1  Macn.  &  O.  689;  SaHs- 
hury  y.  Metropolitan  B.  Co.  28  lu  J. 
Cb.  249. 

*Stnnger^s  Case,  L.  R.  4  Ch.  475; 
Banee*s  Case,  L.  R.  6  Ch.  104;  Be 
National  Funds  Assur,  Soc.  L.  R.  10 
Ch.  Div.  118;  Be  Alexandra  Palace  Co. 
L.  R.  21  Ch.  Dly.  149. 

But  the  receiver  canDot  transfer,  as 
an  asset,  the  right  to  attack  such  trans- 
fers. Morris  y.  Morris,  5  Mich.  171; 
Brush  y.  Stoeet,  88  Mich.  674;  McMas- 
ters  y.  Campbell,  41  Mich.  613;  Dieh- 
inson  y.  8eaver,  44  Mich.  624;  Prosser 
y.  Edmonds,  1  Younge  &  C.  481; 
MUutaukee  db  M.  B.  Co.  y.  Milwaukee 
db  W.  B.  Co,  20  Wis.  176;  Vose  y. 
Grant,  16  Mass.  606;  Mann  y.  Fair- 
ehUd,  2  Eeyes,  106. 

The  receiver  of  a  national  bank 
may  bring  suit  to  recover  dividends 
illegally  paid  to  stockholders  when 
the  bank  was  insolvent.  Hayden  y. 
Thompson,  71  Fed.  Rep.  60,  2  Am.  & 
Sng.  Corp.  Cas.  N.  S.  611.    And  this 


without  an  express  order  of  the  comp- 
troller.   Id. 

Cf.  Osgood  y.  Layton,  8  Abb.  App. 
Dec.  418;  Hill  v.  Western  d  A.  B.  Co. 
86  Ga.  284;  Porter  v.  Sabin,  149  U.  8. 
478.  87  L.  ed.  816;  GiU  y.  Balis,  72 
Mo.  424. 

^BepubUc  L.  Ins.  Co.  y.  Smgert,  136 
111.  160,  12  L.  R.  A.  828;  Fairbanks  v. 
Farwell,  141  111.  864. 

Got1Ud>  y.  Miller,  164  111.  44.  In 
this  case  it  is  held  that  a  receiver  could 
not  attack  a  fraudulent  act  where  hia 
principal  could  not  have  done  so. 

In  BepubUe  L.  Ins.  Co.  v.  Swigert, 
supra,  the  question  involved  was 
whether  the  receiver  in  his  ofiicial  ca- 
pacity could  maintain  a  suit  to  recover 
from  stockholders  where,  pursuant  to 
a  resolution  of  the  board  of  directors, 
the  stockholders  surrendered  their 
stock  and  new  stock  was  issued  in  lieu 
thereof  in  amounts  equal  in  par  value 
to  the  cash  payments  made  upon  the 
original  stock,  and  it  was  held  the  re- 
ceiver could  not  recover.  The  de- 
cision is  based  upon  the  doctrine  that 
the  powers  of  the  receiver  are  in  this 
respect  coextensive  only  with  the 
powers  of  the  corporation.  The  court 
does  not  seem  to  have  given  due 
weight  to  the  purpose  for  which  the 
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§  239.    Leaye  of  court  to  sne  required. 

It  is  necessary  that  a  receiver  before  bringing  suit  obtain  leave 
of  conrt  authorizing  suit,  either  general  or  special/  If  the  nature 
of  the  case  is  such  as  to  require  it,  it  may  be  expedient  to  give 
the  receiver  such  general  power  in  the  order  of  appointment,  and 
thus  avoid  the  necessity  of  several  applications  therefor.     If, 


receiver  was  appointed  under  the  pro- 
visions of  the  statute  In  question,  i  e,, 
the  dissolution  of  the  corporation  and 
the  marshaling  and  distribution  of  its 
assets  amoDg  those  entitled  thereto. 
In  such  case  it  would  seem  that  the 
receiver  is  pre-eminently  the  repre- 
sentative of  creditors,  as  much  so  at 
least  as  the  receiver  in  a  creditor's 
proceeding,  where  the  court  tacitly 
admits  the  receiver  to  be  possessed  of 
such  power.  At  any  rate  the  deci- 
sion cannot  be  reconciled  with  the  fol- 
lowing cases: 

'*The  receiver  unites  in  himself  the 
right  of  the  trust  combination  and 
also  the  right  of  creditors,  and  that  he 
may  assert  a  claim  as  the  representa- 
tive of  creditors  which  he  might  be 
unable  to  assert  as  a  representative  of 
the  combination  merely.  The  general 
rule  is  well  established  that  a  receiver 
takes  the  title  of  the  corporation  or 
the  individual  whose  receiver  he  is 
and  that  any  defense  which  would 
have  been  good  against  the  former 
may  be  asserted  against  the  latter. 
But  there  is  a  recognized  exception 
which  permits  a  receiver  of  an  insolv- 
ejaX  individual  or  corporation  In  the 
interest  of  creditors  to  disaffirm  deal- 
ings of  the  debtor,  in  fraud  of  their 
rights.**  Pittsburg  Oarhon  Ch,  v.  Me- 
MiUin,  119  N.  Y.  46,  7  L.  R.  A.  46; 
GiOst  V.  Moody,  8  N.  T.  479;  PdrUr 
V.  WiUiams,  9  N.  Y.  142;  Curii$  ▼. 
LeaviU,  15  N.  Y.  108;  Alexander  v. 
Belfe,  74  Mo.  495.  Cf.  Stepliene 
v.  Pernne,  143  N.  Y.  476;  MandevUle 
V.  Avery,  124  N.  Y.  885. 


>  BatlU  V.  Dame,  66  N.  C.  252;  King 
V.  CuUe,  24  Wis.  627;  Soreven  v.  Ciark, 
48  Ga.  41. 

Cf.  Jleime  v.  LUO^ohn.  12  La.  Ann. 
298. 

If  the  receiver  sues  to  recover  on  a 
contract  made  with  him  directly,  or 
to  recover  damages  for  injury  to  prop- 
erty in  his  possession,  leave  of  court 
is  not  required.  Bingerly  v.  Fox,  75 
Pa.  112;  Ponder  v.  Cattereon,  127  Ind. 
434;  WUeon  v.  Welch,  157  Mass.  77; 
Farnsworih  v.  Weeiem  U.  Teleg.  Co.  6 
N.Y.  Supp.  786. 

A  receiver  is  not  required  to  obtain 
leave  of  the  court  appointing  him  to 
bring  suit  on  an  undertaking  in  In- 
junction after  procuring  under  au- 
thority of  the  court  a  judgment  dis- 
solving such  injunction.  Waeon  v. 
Frank  (Colo.' App.)  44  Pac.  878. 

A  receiver  of  an  estate  who  brings 
a  suit  against  certain  legatees  to  grat- 
ify his  dislike  of  tbem,  without  prop- 
erly informing  his  counsel  of  the  facts 
of  the  case,  cannot  recover  the  cost 
from  the  estate.  Henry  v.  Eenry,  lOS 
Ala.  582. 

A  receiver  of  a  bank  appointed  in 
proceedings  for  its  dissoluUon  who  ob- 
tains leave  of  court  to  bring  an  action 
against  defaulting  directors  does  not 
entitle  him  to  bring  such  action  in  a 
court  of  equity,  where  he  would  other- 
wise be  required  to  bring  the  action 
at  law.  Biggins  v.  Tejft,  4  App.  Div. 
62. 

Cf.  G7'ant  V.  Davenpo7't,  18  Iowa, 
181. 
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however,  the  suit  is  likely  to  be  protracted  and  expensive,  special 
leave  should  be  asked  and  obtained.  A  receiver  being  simply 
an  oiBcer  of  the  court,  his  own  protection  requires  that  his  action 
in  regard  to  litigation  should  have  the  sanction  of  the  court. 
Besides,  at  law,  the  party  having  the  legal  right  to  sue  must  do 
so,  and  where  the  receiver  resorts  to  a  court  to  assert  the  rights 
of  another,  he  must  show,  as  a  part  of  his  right  to  recover,  his 
authority  for  so  doing.*  Like  the  general  powers  of  a  receiver, 
his  power  to  sue  must  be,  to  some  extent,  governed  by  the  nature 
of  the  proceeding.*  If  the  receiver  is  empowered  by  statute  to 
sue,  he  need  not  obtain  special  leave  of  court  to  sue,'  and  may 
sue  in  a  foreign  jurisdiction.*  It  is  essential,  where  the  receiver 
sues  in  his  own  name,  that  he  allege  in  a  traversable  form  his 
authority  to  maintain  suit.* 

In  relation  to  rights  of  a  receiver  to  sue  in  the  United  States 
courts,  where  the  question  of  citizenship  is  involved,  the  citizen- 
ship of  the  receiver  and  not  that  of  the  corporation  governs.* 

§  240.    Suits  by  foreign  receiver  of  corporation. 

We  have  already  examined  the  question  of  the  rights  and  pow- 
ers of  a  foreign  receiver  to  sue  in  a  foreign  jurisdiction,*  and  only 
revert  to  the  subject  in  so  far  as  receivers  of  corporations  are 
concerned.  While  it  is  impossible  to  harmonize  the  cases  bear- 
ing upon  the  question  of  the  right  of  a  foreign  receiver  to  sue  in 
a  state  other  than  that  in  which  he  is  appointed,  the  weight  of 
authority  seems  to  establish  the  following  propositions : 

(a)  Where  proceedings  are  instituted  for  the  purpose  of  dis- 


1  Serewn  v.  C^ark,  48  Ga.  41 ;  Banffs 
?.  McTntosh,  28  Barb.  591;  Stewart  Y. 
Bea>e,  28  Barb.  84. 

•  WM  ▼.  JP^rtt  Nat,  Bank,  106  N. 
O.  1;  Gray  v.  LewU,  94  N.  C.  892; 
EoereU  v.  8taU,  MeKaig,  28  Md.  190. 

^MiUer  v.  MeKenzU,  29  N.  J.  Eq. 
901;  Qia  T.  BalU,  72  Mo.  424;  Ktmr 
nsdp  V.  Oibtan,  76  U.  S.  8  Wall.  498, 
19  L.  ed.  476. 

*  Terry  v.  Bamberger,  44  Conn.  658. 
^8pring$  v.  Batoery  Nat,  Bank,  68 

Hud,  505;  Bangs  v.  Mcintosh,  28  Barb. 
591;  GiOeU  v.  FairehUd,  4  Denio.  80; 
Md4e  T.  JBtrunk,  85  Neb.  807. 


But  see  White  ▼.  Jay,  18  N.  T.  88; 
Stewart  v.  Beebe,  28  Barb.  84;  ffege- 
vfiseh  ▼.  JSHven,  140  N.  Y.  414;  Boek- 
mU  y.  Menoin,  45  N.  Y.  166,  as  to 
what  is  sufficieut  allegation. 

He  should  show  that  he  has  quali- 
fied by  giving  bond.  Hegewiseh  v. 
Saven,  140  N.  Y.  414.  Unless  he  sues 
by  order  of  court.  Boyd  v.  Royal 
Ins.  Co,  111  N.  C.  872. 

*  Brisenden  ▼.  Ohambertain,  58  Fed. 
Rep.  807;  Amory  v.  Amory,  95  U.  8. 
186.  24  L.  ed.  428;  Davies  v.  Lathrop^ 
12  Fed.  Rep.  858,  854. 

'§71. 
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solving  a  corporation  in  the  state  of  its  creation,  and  a  receiver  is 
appointed  thereander,  pursuant  to  the  provisions  of  the  statute^ 
the  property  and  assets  of  the  corporation  pass  to  and  become 
vested  in  the  receiver,  and  are  in  custodia  legis^  for  the  purpose 
of  collection  and  distribution,  and  there  is  nothing  in  the  statutes 
of  the  state  in  contravention  of  the  laws  or  public  policy  of  the 
state  where  suit  is  brought,  and  the  citizens  of  the  latter  are  not 
interested  in  the  suit,  such  foreign  receiver  may  maintain  an  ac- 
tion and  will  be  sustained  in  the  proceeding.' 

(b)  Where  a  receiver  has  been  appointed  by  a  court  of  compe- 
tent jurisdiction  of  another  state,  a  creditor  of  that  state  who  is 
bound  by  its  decree  appointing  a  receiver,  cannot,  as  against  the 
receiver,  by  attachment  or  execution,  recover  the  assets  of  the 
corporation  in  another  state.* 

(c)  Where  a  receiver  appointed  in  one  state  is  vested  with 
the  title  to  property  in  another  state,  he  may,  in  an  action  in  the 
latter  state,  assert  his  right  to  the  possession,  if  such  right  is  not 
in  conflict  with  the  rights  of  citizens  of  the  latter  state,  nor 
against  the  public  policy  of  its  laws.* 

1  Oilman  v.  Keteham,  84  Wis.  00,  28  Woodward  v.  Brook»,  128  111.  232,  8 

L.  R.  A.  52;  Reynolds  v.  Adden,  186  L.  R.  A.  702. 

U.  S.  853,  34  L.  ed.  362;  Parker  v.  The  receiver  occupies  the  same  po- 

SUmghton  Mill  Go.  91  Wis.  174.  sition  as  an  assignee  for  the  benefit  of 

A  foreign  receiver  of  a  foreign  cor-  creditors.     Parsoru  v.  Charter  Oak  L. 

poration  invested  with  practical  own-  Ins.  Co.  81  Fed.  Rep.  805;  Life  A»m. 

ership  of  the  assets  of  the  corporation  of  America  ▼.  BuntOe  ("  Selfe  v.  Bun- 

may  maintain  an  action  against  a  re&i-  die ")  103  U.  S.  222,  26  L.  ed.  887; 

dent  of  Wisconsin  upon  a  note  pay-  William*  v.   Siniermeieter,  26   Fed. 

able  to  the  corporation.    Parker  v.  Rep.  889. 

Stoughton  Mill  Co.  supra.  '  Rogers  v.   Haines,  96   Ala.    586: 

A  receiver  appointed    by  a  state  Boulware  v.  DaviSy  90  Ala.  207,   9 

court  of  the  property  of  an  insolvent  L.  R.  A.  601;  Oilman  v.  Ketehamy  84 

corporation,  may  be  permitted  by  a  Wis.  60,  28  L.   R.  A.  52;  Hibernia 

Federal  court  in  another. state  to  de-  Nat.  Bank  v.  Laeombe,  84  N.  Y.  867; 

fend  an  action  there  brought  against  Lycoming  Fire  Ins.  Co.  v.  WrigM,  55 

the    corporation.      Rust    v.     XJniUd  Vt  526;  Kain  v.  QmiOi,  80  N.  Y.  458; 

Waterworks  Co.  70  Fed.  Rep.  129.  Fclger  v.  Columbian  Ins.  Co.  99  Mass. 

^Bagby  v.  Atlantic,  M.  db  0.  R.  Co.  267;  Day  v.  Postal  Teleg.  Co.  66  Hd. 

86  Pa.  291;  Bacon  v.  Home,  128  Pa.  854;  Moseby  v.  Burrow,  52  Tex.  896; 

452.  2  L.  R.  A.  855;  Re  Waits,  99  N.  State  Bank  v.  First  Nat.  Bank,  84  N. 

Y.  483;  Phelps  v.  McCann,  123  N.  Y.  J.  Eq.  450;  National  Trust  Co.  v.  MH- 

641;  Toronto  Oen.  Trust  Co.  v.  CJU-  20r,  88  N.  J.  £q.  155.    Butsee^omMTf 

cago,  B.  dk  Q.  R.  Co.  128  N.  Y.  87;  dk  M.  Ins.  Co.  v.  Needles,  52  Mo.  17; 
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(d)  Where  the  receiver  has  rightfully  obtained  possession  of 
property  situate  within  the  jurisdiction  of  his  appointment,  and 
takes  it  to  a  foreign  jurisdiction,  in  the  rightful  performance  of 
his  duty,  and  while  there  his  possession  is  interfered  with  by 
creditors  of  the  debtor  residing  in  the  latter  state,  the  receiver 
will  be  protected.* 


MerchanU'  NcA,  Bank  ▼.  McLeod,  88 
Ohio  St.  174. 

A  foreign  receiver  cannot  maintain 
a  suit  in  Wisconsin  to  set  aside  an 
alleged  fraudulent  conveyance  made 
to  a  citizen  of  that  state.  FUkiru  v. 
Nunnemaeheir,  81  Wis.  91.  But  a 
foreign  assignment  was  sustained  in 
that  state  in  favor  of  an  assignee 
where  attachment  proceedings  were 
commenced  by  citizens  of  a  state 
other  than  Wisconsin  and  Michigan 
(residence  of  assignor  and  assignee). 
Cook  V.  Van  Rom,  81  Wis.  291.  But 
see  Shawn  v.  Peofree,  110  111.  850. 

For  a  full  collection  of  cases  relative 
to  the  rights  of  resident  and  non- 
resident creditors  in  assignment  and 
receivership  matters,  see  note  to  Long 
V.  Farrtat,  150  Pa.  418, 28  L.  R.  A.  88. 

Mr.  Justice  Magruder  in  HolbrookY, 
Ford,  158  111.  638,  says:  "Where  the 
controversy  is  between  a  foreign  re- 
ceiver, assignee,  or  trustee  and  an 
attaching  creditor  who  resides  in  the 
state  where  Che  attachment  proceed- 
ing is  instituted,  the  courts  of  the 
latter  state  will  protect  its  own  citi- 
zen." Of.  Heyer  v.  Alexander,  108 
111.  885;  Bhavm  v.  Pewree,  110  111. 
850. 

In  May  v.  First  Nat.  Bank,  122  111. 
551,  a  New  Tor  Is  firm  made  an  assign- 
ment for  the  benefit  of  creditors, 
executed  in  conformity  with  the  Illi- 
nois statute  for  the  conveyance  of 
real  estate  and  conveying  land  in 
Cook  county,  Illinois,  and  recorded 
in  the  recorder's  office  of  that  county 
on  July  28, 1884.  On  August  22, 1884, 


a  banli  in  Massachusetts  commenced 
an  attachment  suit  against  said  firm 
in  Cook  county  and  levied  the  writ 
upon  said  land;  the  assignee  inter- 
pleaded and  set  up  the  deed  of  assign- 
ment, and  it  was  held  that  the  deed 
of  assignment  was  valid  as  against 
the  Massachusetts  creditor,  it  not 
being  in  contravention  of  the  Illinois 
laws  or  public  policy.  The  contest 
was  solely  between  an  assignee  in  a 
voluntary  assignment  executed  by  a 
nonresident  debtor  and  a  foreign 
attaching  creditor.  To  the  same 
effect  are  JuUHard  v.  May,  180  111. 
87.  and  Woodward  v.  Brooks,  128  111. 
222. 8  L.  R.  A.  702.  But  see  Townnend 
V.  Coxe,  151  111.  62,  where  a  different 
rule  is  applied  to  a  foreign  statutory 
assignment. 

'  A  foreign  receiver  of  a  corpora- 
tion cannot  enforce  a  claim  against  a 
resident  debtor  to  the  prejudice  of  do- 
mestic creditors  or  a  nonresident 
creditor  who  has  obtained  judgment. 
Stoekbridge  v.  Beekwith,  1  Del.  Oh.  72. 
2  Am.  &  Eng.  Corp.  Cas.  K.  8.  554. 

A  foreign  receiver  will  not  be  per- 
mitted to  maintain  a  suit  against 
assets  of  an  insolvent  debtor  in  Illinois 
as  against  an  Illinois  creditor,  but 
this  restriction  does  not  apply  to  a  re- 
ceiver of  such  corporation  appointed 
in  this  state,  even  though  the  receiver 
is  appointed  on  application  of  a 
foreign  creditor.  BuXbrook  v.  Ford^ 
158  lU.  688. 

A  bill  will  not  lie  in  favor  of  a 
foreign  receiver  to  restrain  the  levy- 
ing of  execution  under  judgments 


414 


RECEiy£B8HlP8. 


(e)  A  foreign  receiver  of  a  mntnal  insurance  company  may 
maintain  in  a  foreign  state  a  enit  against  a  member  of  such  com- 
pany to  recover  an  assessment  upon  a  premium  note  forming 
part  of  the  assets  of  the  company  in  the  hands  of  the  receiver 
when  the  assessment  was  made.' 

(f)  A  receiver  suing  in  a  foreign  state  must  allege  and  show 
that  the  corporation  has  been  dissolved,  or  is  otherwise  disabled 
from  bringing  suit,  or  that  the  officers  of  the  corporation  at  the 
time  or  prior  to  the  commencing  of  suit  either  negligently  or  wil- 
fully failed  or  refused  to  protect  the  corporate  assets.  The  au- 
thority must  be  alleged  in  traversable  form,  and  be  proved  on  the 
trial* 


against  the  corporation  recovered  in 
the  state  on  money  in  the  hands  of  a 
debtor  of  the  corporation  within  the 
state.  Stoekbridge  v.  Beekwith,  1  Del. 
Ch.  73. 

The  domestic  creditors  of  an  in- 
solvent foreign  corporation  are  en- 
titled to  payment  from  property  of 
the  corporation  located  in  the  state, 
before  turning  over  such  property  to 
a  foreign  receiver  of  the  corporation. 
Ccfm  Exeh.  Bank  v.  BoekmU,  68  111. 
App.  506. 

A  foreign  creditor  will  not  be  per- 
mitted to  assign  his  claim  to  a  resident 
creditor  for  the  purpose  of  gaining 
the  advantages  of  a  resident  creditor. 
State  Bank  v.  First  Nat.  Bank,  84  N. 
J.  Eq.  450. 

A  receiver  obtaining  a  Judgment 
against  a  debtor  in  the  Jurisdiction  of 
his  appointment  may  sue  on  such 
Judgment  in  a  foreign  state,  but  he 
does  so  as  a  Judgment  creditor  and 
not  as  a  receiver.  Wilkinson  v.  Oulver, 
25  Fed .  Rep.  689. 

»  Chicago,  M.  dk  St.  P.  B.  Oo.  v.  Keo- 
kuk N.  L.  Packet  Oo.  108  111.  817;  0dm- 
mell  v.  SeweU,  5  Hurlst.  &  N.  728; 
Clark  y.  Connecticut  Peat  Oo.  85  Conn. 
808;  Pond  v.  Cooke,  45  Conn.  126; 
Taylor  v.   Boairdman,    25   Yt.    681; 


Orapo  V.  KeUy,  83  U.  8. 16  Wall.  610, 
31  L.  ed.  480;  Waters  v.  Barton,  1 
Coldw.  450.  See  contra,  Humphreys 
V.  Hopkins,  81  Cal.  551,  6  L.  R.  A. 
792.  But  it  has  been  held  that  a 
foreign  receiver  cannot  recover  prop- 
erty he  never  had  possession  of  at  any 
time.  Commercial  Nat.  Bank  v. 
Motherwell  Iron  d  8.  Co.  95  Tenn.  172. 
29  L.  R.  A.  164. 

>  Parker  v.  Stoughton  Mitt  Co.  91 
Wis.  174.  In  such  case  the  decree  by 
which  the  assessment  is  made  is  con- 
clusive on  the  members  of  the  com- 
pany, unless  attacked  in  a  direct  pro- 
ceeding, notwithstanding  they  were 
not  present  when  the  decree  was  ren- 
dered. Hawkins  v.  Olenn,  181  IT.  S. 
819,  88  L.  ed.  184;  Lyeoming  F.  Ins, 
Oo.  V.  Langley,  62  Md.  211;  Band, 
McN.  db  Oo.  V.  Mutual  F.  Ins.  Co., 
Parker,  58  111.  App.  528. 

'  Such  a  decree  is  not  open  to  col- 
lateral attack.  Origgs  v.  Becker,  87 
Wis.  218.  BuiBeeOreat  Western  TOeg. 
Oo.  V.  Bumham,  79  Wis.  47.  In  a 
proceeding  by  a  receiver  in  a  foreign 
state  to  recover  an  assessment  it  must 
be  shown  that  he  has  authority  to 
bring  the  action,  either  by  the  order 
of  appointment  or  by  the  statutes  of 
the  state  where  he  is  appointed,  or 
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§  241.    Collateral  attack  of  receiyer. 

Where  a  receiver  brings  suit  as  receiver  of  a  corporation 
against  one  of  its  debtors  the  validity  of  his  appointment  cannot 
be  attacked  by  the  debtor  in  such  proceeding.  It  is  a  collateral 
attack  and  while  the  order  might  have  been  erroneous,  and  sub- 
ject to  reversal  on  appeal  it  cannot  be  impeached  or  disregarded 
in  such  proceeding.  The  application  may  be  inadequate  under 
the  law  and  practice  of  the  court,  yet  if  the  court  has  power  to 
decide  the  question  involved,  in  other  words  has  jurisdiction  of 
the  subject-matter,  it  is  immaterial  whether  the  decision  is  correct 
or  incorrect.  It  is  not  a  question  that  goes  to  the  jurisdiction  of  the 
court'  But  the  rule  is  otherwise  if  the  decree  appointing  the  re- 
ceiver is  void.  A  void  decree  is  void  in  every  proceeding  where- 
ever  invoked,  but  a  voidable  decree  is  valid  and  binding  every- 
where until  set  aside  in  a  proper  proceeding  for  that  purpose.* 


that  the  assets  had  been  assigDed  to 
him.  Bwing  ▼.  White  Biver  Lumb&r 
Co.  91  Wia.  617. 

Edee  ▼.  Struhk,  86  Neb.  807; 
Springs  Y,  Bowery  Nat.  Bank,  68  Hun, 
606;  Bangs  v.  Mcintosh,  23  Barb.  691; 
BockweU  Y.  Mermn,  46  N.  T.  166; 
Qriestit  v.  BchmdL,  66  Ind.  476.  Where 
the  receiver  has  general  power  con- 
ferred upon  him  to  sue  he  may  do  so 
In  a  foreign  jurisdiction,  that  is  to 
■ay,  the  power  is  not  limited  to  the 
Jurisdiction  of  the  court  where  he  is 
appointed.  Merchants'  Nat.  Bank  ▼. 
McLeod,  88  Ohio  Bt.  174.  Neither  is 
the  power  confined  to  state  courts  in 
which  the  appointment  is  made,  but 
extends  to  Federal  courts  as  well. 
OhambersY,MeDougalA'i  Fed.Rep.694. 

^Davis  Y.  Shearer,  90  Wis.  260;  Peck 
Y.  Beloit  School  IHst.  No.  4,  21  Wis. 
628;  Attp.  Oen.  v.  Ouardian  Mut.  L, 
Ins.  Co.  77  N.  Y.  272;  Bangs  y.  Duck- 
infield,  18  N.  Y.  695;  Vermont  db  C, 
B.  Co.  Y,  Vermont  C.  B.  Co.  46  Vt. 
795;  Tdman  y.  Jones,  114  lil.  166.  A 
writ  of  prohibition  will  not  lie  to  pre- 
vent the  examination  of  a  charge  of 
contempt  In   a  pending  proceeding 


merely  on  the  ground  that  the  petition 
in  the  proceeding  does  not  state  a 
cause  of  action,  or  is  otherwise  defect- 
ive. Stale,  Hoffman,  v.  Scarritt,  128 
Mo.  831.  And  see  Tore  v.  San  Fran- 
Cisco  Super.  Ci.  108  Cal.  481. 

^People  V.  Weigley,  156  Dl.  491.  In 
this  case  on  the  application  of  a  stock- 
holder a  receiver  was  appointed  over 
the  property  of  a  corporation,  and 
subsequently  an  execution  was  levied 
on  a  portion  of  the  corporate  prop- 
erty. A  rule  was  entered  against  the 
judgment  creditors  and  their  attor- 
neys to  show  cause  why  they  should 
not  be  attached  for  contempt  of  court, 
and  after  answer  they  were  found 
guilty  and  sentenced  to  Jail.  The 
court  held  that  there  was  not  sufficient 
ground  for  the  dissolution  of  the  cor- 
poration and  appointment  of  a  receiver, 
and  the  appointment  was  void,  and 
therefore  no  contempt  committed. 
'*  Having  no  general  equity  powers 
in  the  case  and  the  bill  wholly  failing 
to  bring  it  within  the  provisions  of 
§  25,  the  superior  court  exceeded 
its  jurisdiction  in  making  the  order 
which   appellees   are   charged  with 
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A  receiver  cannot  maintain  a  suit  in  the  jurisdiction  of  his  ap- 
pointment against  tlie  purchaser  of  the  real  estate  of  the  corpora- 
tion whicli  is  located  in  another  jurisdiction,  for  the  purpose  of 
determining  the  title  thereto/  Upon  the  same  principle  he  can- 
not avoid  liens  acquired  by  creditors  after  his  appointment  upon 
property  located  in  a  foreign  jurisdiction,  if  the  liens  are  acquired 
in  accordance  with  the  laws  and  policy  of  the  state  where  ao- 
quired.' 

Where  the  receiver  has  obtained  leave  to  sue  he  is  not  to  be 
restrained  from  prosecuting  his  suit  by  injunction  from  another 
court,  or  by  making  him  a  party  to  another  suit  and  there  enjoin- 
ing him.  The  proper  place  to  restrain  him  is  by  application  to 
the  court  appointing  him.' 

§  242.    Beceirer's  possession. 

The  possession  of  the  receiver  of  a  corporation  is  not  materially 
different  from  the  possession  of  the  ordinary  receiver.  It  has 
already  been  observed  that  his  possession  will  be  zealously  pro- 
tected from  interference  from  whatsoever  source.*  The  property 
being  in  oustodia  legia  cannot  be  levied  on  or  taken  on  legal  pro- 
cess issued  from  another  court,  and  any  one  knowingly  violating^ 
such  right  of  possession  will  be  guilty  of  contempt  and  may  be 
punished  therefor.*    And  it  is  immaterial  that  the  property  may 


violatiDi;  aDd  that  order  must  there- 
fore be  held  void." 

^aimpHns  v.  amith  dh  P.  Gold  (h, 
60  How.  Pr.  56;  Union  CattU  Co.  v. 
International  Trust  Co.  140  Mass.  492. 

*CUy  Ins.  Co.  v.  Commercial  Bank, 
68  111.  348;  Dunlop  v.  Pai^rson  F.  Ins. 
Co,  12  Hun,  627,  Affirmed  in  74  N.  T. 
145. 

*WinfiM  v.  Bacon,  24  Barb.  154; 
Van  Bensselaer  v.  Emery,  9  How.  Pr. 
188. 

^Chap.  IV.  See  also  Columbian 
Book  Co.  V.  Be  Qolyer,  115  Mass.  67; 
Gest  V.  New  Orleans,  St.  L.  d  C.  R 
Go.  30  La.  Ann.  28;  Spinning  v.  Ohio 
L.  Ins.  dbT.  Co.%  Dlsnej,  368;  Atty. 
Gen.  V.  Guardian  Mut.  L.  Ins.  Go.  77 
N.  Y.  272;  Tfiomas  ▼.  Cincinnati,  N. 


0.  db  T.  P.  B.  Co.  62  Fed.  Rep.  808; 
Be  Wabash  B.  Go.  24  Fed.  Rep.  217. 
^Taylor  v.  GiUean,  28  Tex.  508; 
Abbey  v.  International  d  G.  H.  B.  Co. 
5  Tex.  Civ.  App.  261;  AUy.  Gen.  v. 
Continental  L.  Ins.  Co.  28  Hun,  860, 
98  N.  Y.  680;  Noe  v.  Gibson,  7  Paige, 
618;  Albany  City  Bank  y.  Scbermer- 
horn,  9  Paige,  872;  FideUty  Trust  d 
8.  V.  Co.  V.  Mobile  Street  B.  Go.  58 
Fed.  Rep.  687;  Jackson  v.  Lafiee,  114 
111.  287;  Bic/iards  v.  People,  81  III.  651; 
Watkins  ▼.  Minnesota  Thresher  Mf$. 
Co.  41  Minn.  150;  Eaadrigg  v.  Bro- 
navgh,  78  Ky.  62;  Hagedan  y.  Bank  of 
Wisconsin,  1  Pinney,  61;  Smith  v. 
New  York  Consol.  Stage  Co,  18  Abb. 
Pr.  419;  McGowan  ▼.  Myers,  66  Iowa, 
99;  Maynard  y.  Bond,  67  Mo.  815; 
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he  beyond  the  jurisdiction  x)f  the  conrt,  provided  the  conrt  has 
jurisdiction  of  the  person  of  the  one  interfering  with  the  posses- 
sion.' The  court  may  also  restrain  litigation  or  proceedings 
•against  its  receiver  or  the  corporation  over  whose  property  he  is 
•appointed."    The  general  rule,  however,  is  that  the  failure  to  ob- 


FUld  ▼.  Jones,  11  Oa.  418;  Steele  t. 
Sturgee,  5  Abb.  Pr.  442;  Oolwmbian 
Book  Co,  y.  De  Oolyer,  115  Mass.  67; 
Noyee  ▼.  Bieh,  62  Me.  115;  BeU  y.  OM- 
eago,  8L  L.  A  N.  0,  E.  Oo.  84  La. 
Ann.  785;  Eaet  Tennessee,  V.  db  Q.  B. 
<Jo,  ▼.  Atlantic  dk  F,  B.  Co.  49  Fed. 
Rep.  606,  15  L.  R.  A.  109;  Bobinson 
y.  Atlantic  d  Q.  W,  B.  Oo.  66  Pa.  160; 
Be  Schuyler's  Steam  Tote  Boat  Oo.  186 
N.  Y.  169,  20  L.  R  A.  891;  SkMner 
T.  MaaweU,  68  N.  C.  400. 

Ab  we  haye  seen  elsewhere  the  receiy- 
•«r's  title  or  right  to  possession  relates  to 
the  date  of  the  order  (Chap.  lY.).  and 
«not  to  the  date  of  filing  the  receiyer*s 
bond.  See  also  Maynard  y.  Bond,  67 
Mo.  Sid ;  Anglo  ItaUan  Bank  y.  Davies, 
li.  R.  9  Ch.  Diy.  mb\  Ex  parte  Effane, 
L.  R.  18  Ch.  Diy.  252;  SteeU  y.  Sturgee, 
«  Abb.  Pr.  442;  Butt^  y.  Tame,  6 
Sandf.  610;  Be  Berry,  26  Barb.  66. 
But  see,  as  to  rule  in  Yirginia,  Frayser 
<y.  Biehmond  A  A.  B  Oo.  81  Ya.  888. 

It  should  be  noticed  in  this  connec- 
tion that  frequently  by  statute  the 
leoeiyer  is  vested  with  the  title  to  the 
^oorporate  property.  Middlesex  County 
Fkwhdders  y.  State  Bank,  29  N.  J. 
Eq.  268;  2  N.  Y.  Rev.  Stat.  461, 
%  41 ;  Verj^nek  y.  Mercantile  Ins.  Oo. 
H  Paige,  488;  American  Nat.  Bank  v. 
National  Ben.  A  0.  Oo.  70  Fed.  Rep. 
420;  Security  Sav.  db  T.  Oo.  y.  Piper 
<Idaho)  40  Pac.  144;  People  y.  Weigley, 
166  111.  491. 

Even  where  a  lien  exists  on  prop- 
erty at  the  time  of  the  appointment 
the  holder  of  such  lien  has  no  right  to 
interfere  with  the  recelyer's  possession 
without  leave  of  court  and  cannot  dls 
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pose  of  the  property  and  conyey  a 
good  title.  Bugger  v.  OoUins,  69  Ala. 
824;»£»toard>  y.  Norton,  65  Tex.  410; 
WiswaU  y.  Sampson,  55  U.  8.  14  How. 
52,  14  L.  ed.  822;  HHU  y.  Parker,  111 
Mass.  510;  Ellis  y.  Vernon  lee,  L.  dk 
W.  Oo.  86  Tex.  109. 

But  see  as  to  a  different  rule  in  the 
matter  of  real  property.  Be  Loos,  50 
Hun,  67. 

Land  in  the  hands  of  a  receiyer  can- 
not be  leased  by  a  party  to  the  suit  so 
as  to  confer  any  rights  on  the  lessee. 
Thornton  y.  Washington  Sav,  Bank, 
76  Ya.  482. 

>  EoU/rook  y.  Ford,  168  HI.  688,  27 
L.  R  A.  824;  Sereomb  y.  OatHn,  128 
111.  556;  Chafee  v.  Quidniek  Oo.  18  R. 
L  442;  Langford  y.  Langford,  6  L.  J. 
Ch.  N.  8.  iiO;  Vermont  dk  O.  B.  Oo.  y. 
Vermont  O.  B.  Oo.  46  Yt.  792;  Schin- 
delhole  y.  OuUum,  55  Fed.  Rep.  885. 

*Atty.  Oen.  y.  Guardian  Mut.  L. 
Ins.  Oo.  77  N.  Y.  272;  Be  Christian 
Jensen  Oo.  128  N.  Y.  m);  Wilkinson 
v.  North  Biver  Const.  Oo.  66  How.  Pr. 
488;  Phonic  Foundry  dk  Maeh.  Oo.  v. 
North  Biter  Const.  Oo.  88  Hun,  156; 
Walton  v.  Orand  Belt  Copper  Co.  56 
Hun,  211;  Keen  v.  Breckenridge,  96 
Ind.  69;  De  Oraffenried  v.  Brunsu)iek 
db  A.  B.  Oo.  67  Ga.  22;  Melendy  y. 
Barbour,  78  Ya.  644;  Jones  y.  Browse, 
82  W.  Ya.  444;  Burk  v.  Muskegon 
Mach.  dk  F.  Oo.  9^  Mich.  614;  Stsd 
Brick  Siding  Oo.  y.  Muskegon  Mach. 
db  F.  Oo.  98  Mich.  ^ie;VanderbiU  y. 
Central  R  Co.  48  N.  J.  Eq.  609;  Polys 
v.  JeufcU,  82  N.  J.  Eq.  802;  Meredith 
Village  Sav.  Banky.  Simpson,  22  Kan. 
414;  Parker  v.  Browning,  8  Paige,  888. 
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tain  leave  to  sue  the  receiver  is  not  a  jurisdictional  fact,  but  th» 
party  may  be  liable  for  contempt/ 


Bat  see  Woeriahoffer  ▼.  North  Bher 
Const,  Co.  99  N.  Y.  398.  There  is 
not  entire  barmony  in  the  authorities 
on  this  subject.  It  has  been  held  that 
where  there  is  no  attempt  in  the  com- 
mon-law suit  to  interfere  with  the  re- 
ceiver's possession,  but  the  purpdise  of 
the  suit  being  simply  to  establish  the 
amount  due,  he  may  be  sued  without 
leave  of  court,  there  being  no  restrain- 
ing order  against  suits,  the  question 
of  leave  of  court  not  being  a  Jurisdic- 
tional fact.    See  following  note. 

^Mr.  Justice  Magruder,  in  JfuA 
edhey  v.  Strauu,  161  111.  70  (80),  says: 
"While  it  is  true  that  it  is  a  contempt 
of  the  appointing  court  to  make  its 
receiver  a  party  defendant  to  a  suit 
without  leave  first  obtained  for  that 
purpose,  it  does  not  necessarily  fol- 
low that  the  court  In  which  suit  is 
brought  is  without  jurisdiction.  The 
appointing  court  may  protect  its  offi- 
cer either  by  punishing  the  party 
bringing  the  suit  for  contempt,  or  by 
enjoining  him  from  bringing  suit. 
But  the  failure  to  obtain  leave  is  no 

bar  to  the  jurisdiction  of  the  court  in 
which  the  suit  is  brought.    This  is 

certainly  true  in  all  cases  where  there 


is  no  attempt  to  interfere  with  the^ 
actual  possession  of  the  property  held 
by  the  receiver." 

To  the  same  effect  are  the  follow- 
ing cases:  J^SU  v.  Porker,  HI  Mass. 
608;  Safford  v.  People,  86  DL   668 
BlumsnthcU  v.  Braifunri,  88  Y t.  407 
HvnhfM  V.  KaUach&r,  81  Hun,  (KM 
Camp  V.  Barney,  i  Hun,  878;  Chau 
taugue  County  Bank  v.  Bidey^  19  N 
T.  869;  Allen  v.  Central  B.   Co,  ASi 
Iowa,  688;  Lyman  v.  CentralVermant 
B.  Co.  69  Vt.  167;  Kinney  v.  Oroeker^ 
18  Wis.  76;  8t,  Joseph  AD.  C.  B  Co. 
V.  Smith,  19  Ean.  226;  Phelan  v.  Gane- 
bin,  6  Colo.  14;  Angel  v.  Smith,  9  Yes. 
Jr.  886 ;  Bandfield  v.  BandflM,  8  DeO. 
F.  &  J.  766.    Bee  contra,  WimeaU  v. 
Sampeon,  66  U.  8.  14  How.  62,  14  L. 
ed.  822;  Ba/rton  v.  Barbour,  104  TJ.  8. 
126,  26  L.  ed.  674;  Thompeon  v.  SeeU^ 
4  Dill.  608. 

But  where  it  is  necessary  to  obtain 
leave  to  sue  the  receiver,  and  leave  is 
not  obtained,  the  receiver  may  waiye 
such  want  of  leave  by  appearance. 
Elkhart  CarWwk%  v.  Eai%,  118  Ind. 
216;  Ohio  A  M.  B,  Co.  v.  Nidden,  71 
Ind.  271;  Hubbea  v.  Dana,  9  How. 
Pr.  424. 


CHAPTER  Xm. 

RECEIVERSHIP  OF  NATIONAL  BANKS. 

§252.  Appointment  and  power  un-  (g)  Improperly  oertifying  check, 

der  Act  of  Congress.  (h)  Nonpayment  of  circulating 

(a)  Provisions  of  National  Bank-  notes. 

ingAct.  (i)  Dissolution  of   corporation 

(b)  Powers  of  comptroller  under.  and  forfeiture. 

(c)  Jurisdiction  of  courts.  (J)  Failure   to    pay   Judgment 
§253.  Power  of  comptroller  to  ap-  for  thirty  days. 

point  (k)  When  it  has  become  insol- 

(a)  Failure  to  keep  stock  at  min-  vent. 

imum  required.  %  264.  Power  of  receiver  of  national 

(b)  Failure    to    keep    surplus  banks. 

good.  §255.    Receiver's     title.      National 

(c)  Failure    to    keep    reserve  banks. 

good.  g  256.  Receiver's  liability. 

(d)  Failure  to  keep  place  for  re-       g  257.  Suits  by  receiver. 

demption  of  notes.  g  258.  Liability  of  stockholders. 

(e)  Holding  its  stock  over  for  (a)  Liability. 

six  months  as  security.  (b)  Defense.' 

(f)  Failure  to  pay  for  stock—       g  259.  Illegal  prefereuces. 

impairment  of.  g  260.  Liability  of  directors. 

§  252.    Appointment  and  power  nnder  Act  of  Congress. 

(a)  Under  the  provisions  of  the  National  Banking  Act  of  June 
3, 1864,  and  its  substantial  re-enactment  in  §  5234  of  the  Re- 
vised Statutes  of  the  United  States,  power  is  conferred  upon  the 
comptroller  of  the  currency  to  appoint  a  receiver  over  a  national 
bank  ^^  on  becoming  satisfied,  as  specified  in  §§  5226  and  5227, 
that  any  association  has  refused  to  pay  its  circulating  notes, 
as  therein  mentioned,  and  is  in  default."  It  is  further  provided 
that  the  receiver,  on  giving  bond  and  security,  "  shall  take  pos- 
session of  the  books,  records,  and  assets  of  every  description  of 
such  association,  collect  all  debts,  dues,  and  claims  belonging  to  it, 
and  upon  order  of  a  court  of  record  of  competent  jurisdiction 
may  sell  or  compound  all  bad  or  doubtful  debts,  and  on  a  like 
order  may  sell  all  the  real  and  personal  property  of  such  associa- 
tion on  such  terms  as  the  court  shall  direct ;  and  may,  if  neces- 
sary to  pay  the  debts  of  such  association,  enforce  the  individual 
liability  of  the  stockholders.     Such  receiver  shall  pay  over  all 
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money  so  made  to  the  treasurer  of  the  XTnited  States,  subject  to 
the  order  of  the  comptroller,  and  also  make  report  to  the  comp- 
troller of  all  his  acts  and  proceedings,"  While  provision  is  thus 
made  for  the  appointment  of  a  receiver  by  the  comptroller  of  the 
currency,  upon  certain  contingencies,  yet  it  must  not  be  supposed 
that  the  statute  in  question  devests  courts  of  equity  in  proper 
cases  of  their  jurisdiction  to  appoint  receivers. 

See  also  in  this  connection  Act  of  Congress  of  June  30,  1876. 

Section  2  of  Act  of  June  30,  1876,  provides  that  when  any 
national  banking  association  shall  have  gone  into  liquidation, 
under  the  provisions  of  §  5220,  Kev.  Stat.,  the  individual  liability 
of  the  shareholders,  provided  for  by  §  5151,  may  be  enforced  by 
any  creditor  of  such  association  by  a  bill  in  equity,  in  the  nature 
of  a  creditor's  bill,  brought  by  such  creditor  on  behalf  of  himself 
and  of  all  other  creditors  of  the  association,  against  the  share- 
holders thereof,  in  any  court  of  the  United  States  having  original 
jurisdiction  in  equity  for  the  district  in  which  the  association  may 
have  been  located  or  established. 

Section  3  of  the  same  act  provides  that  whenever  any  associa- 
tion shall  have  been  or  shall  be  placed  in  the  hands  of  a  receiver, 
as  provided  in  §  5234  and  other  sections  of  the  Revised  Statutes, 
and  when,  as  provided  in  §  5236,  the  comptroller  shall  have  paid 
to  each  and  every  creditor  of  such  association,  not  including 
shareholders  who  are  creditors  of  such  association,  whose  claim 
or  claims  as  such  creditor  shall  have  been  approved  or  allowed, 
as  therein  prescribed,  the  full  amount  of  such  claims  and  all  ex- 
penses of  the  receivership,  and  the  redemption  of  the  circulating 
notes  of  such  association  shall  have  been  provided  for  by  deposit- 
ing, etc.,  the  comptroller  shall  call  a  meeting  of  the  shareholders,  on 
notice  prescribed,  and  when  a  bond  shall  be  presented,  conditioned 
for  the  payment  in  full  of  all  claims  thereafter  presented  and 
allowed,  the  comptroller  and  receiver  shall  transfer  and  deliver 
to  the  stockholders'  agent  selected  the  undivided  and  uncollected 
assets  and  property  of  the  association,  then  on  hand,  and  execute 
a  deed  or  assignment  therefor,  which  shall  discharge  the  comp- 
troller and  receiver  from  all  liability  to  the  association,  share- 
holders, and  creditors  thereof. 

Section  1  of  Act  of  March  29,  1886,  provides  that  the  receiver 
of  a  national  bank  may  purchase  the  equities  of  the  bank  in  cer- 
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tain  property  specified,  and  pay  for  the  same  in  the  manner 
prescribed. 

Under  Act  of  CoDgress  of  August  3, 1888,  the  receiver  or  man- 
ager of  any  property,  appointed  by  any  court  of  the  United 
States,  may  be  sued  in  respect  of  any  act  or  transaction  of  his  in 
carrying  on  the  business  connected  with  such  property  without 
leave  of  court,  but  such  suit  shall  be  subject  to  the  general  equity 
jurisdiction  of  the  court  in  which  the  receiver  or  manager  was 
appointed,  so  far  as  the  same  shall  be  necessary  to  the  ends  of 
justice. 

See  also  Act  of  August  3,  1892,  as  to  powers  of  receiver.  By 
this  act  it  is  provided  that  on  the  continuation  of  a  receiver,  as 
provided,  he  shall  proceed  with  the  execution  of  his  trust,  and 
shall  sell,  dispose  of,  or  otherwise  collect  the  assets  of  the  associa- 
tion, and  shall  possess  all  the  powers  and  authority,  and  be  sub- 
ject to  all  duties  and  liabilities  originally  conferred  or  imposed 
upon  him  by  his  appointment  as  such  receiver,  so  far  as  the  same 
remains  applicable. 

(b)  The  power  conferred  on  the  comptroller  to  appoint  a  re- 
ceiver over  a  national  bank  is  not  exclusive.  In  cases  not  within 
the  purview  of  the  statute  a  receiver  may  be  appointed  by  a  court 
of  competent  jurisdiction,  the  same  as  in  proceedings  against  any 
other  corporation.*  In  a  suit  by  a  minority  stockholder,  a  re- 
ceiver may  be  appointed  where  it  is  shown  that  the  bank  is 
insolvent  and  its  afiEairs  are  being  mismanaged  to  the  injury  of 
creditors  and  stockholders."    The  application   for  the  appoint- 


'In  Irons  ▼.  Manufacturers^  Nat, 
Bank,  6  Biss.  801.  it  is  held  that  the 
power  conferred  by  the  banking  act 
upon  the  comptroller  of  the  currency 
to  wind  up  the  affairs  of  a  national 
bank  in  certain  contingencies  does 
not  exclude  the  authority  of  a  compe- 
tent tribunal  to  appoint  a  receiver  in 
either  case.  In  cases  not  within  the 
special  province  of  the  banking  act 
a  national  bank  may  be  proceeded 
sgainst  in  the  same  manner  as  any 
olber  debtor  or  corporation.  Wright 
y.  Merchants*  Nat.  Bank,  1  Flipp.  568; 
Merchants^  d  P.  NtU.  Bank  v.  Mcuonic 
Baa,  68  Ga.  549.  65  Ga.  608. 


'  Where  a  national  bank  is  insolvent 
'and  in  process  of  liquidation,  and  its 
affairs  are  being  greatly  mismanaged 
by  its  managing  agents,  to  the  injury 
of  creditors  and  stockholders,  and 
some  creditors  and  stockholders  are 
being  favored  to  the  injury  of  others, 
a  receiver  may  be  appointed  at  the  in- 
stance of  one  of  the  stockholders  not 
favored.  Blwood  v.  First  Nat,  Bank, 
41  Kan.  475. 

As  to  when  a  receiver  will  be  ap- 
pointed over  a  national  bank  in  pro- 
cess of  liquidation,  see  WaMns  v. 
National  Bank,  51  Kan.  254. 

A  court  of  equity  has  power  to  ap- 
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ment,  as  in  other  cases,  mast  clearly  show  danger  or  loss  to  the 
plaintiflf,  and  that  the  propriety  is  reasonably  free  from  donbt/ 
The  appointment,  however,  will  not  be  void  by  reason  of  defects 
in  the  petition  which  may  be  cured  by  amendment.*  The  effect 
of  the  appointment  will  not  be  to  dissolve  the  corporation,  nor 
does  the  bank  lose  its  corporate  existence  thereby.'     Under  the 


point  a  receiver  of  a  state  banking 
corporation  on  the  petition  of  a  stock- 
holder, under  Iowa  Code,  g  2908,  pro- 
viding that  on  the  petition  of  either 
party  to  a  civil  action,  wherein  he 
shows  that  he  has  a  probable  right  to 
or  interest  in  any  property  which  is 
the  subject  of  controversy,  and  that 
such  property  or  iu  rents  or  profits 
are  in  danger  of  being  lost  or  materi- 
ally injured,  a  receiver  may  be  ap- 
pointed. Diekenon  v.  Ccm  County 
Bank  (Iowa)  64  N.W.  805. 

And  see  also  Iron*  v.  Manufaelurert^ 
Nat.  Bank,  6  Bias.  801. 

Until  the  comptroller  acts  the  court 
may  appoint.  Wright  v.  Merchants 
Nat.  Bank,  1  Flipp.  688. 

1  In  WatkiM  y.  National  Bank,  51 
Kan.  254,  it  is  held  that  before  a  court 
shall  take  the  property  and  business 
of  a  liquidating  bank  from  the  control 
of  the  directors  on  the  application  of 
a  stockholder,  it  must  appear  that  the 
danger  of  loss  or  injury  to  the  rights 
of  the  plaintiff  are  clearly  proved 
and  the  necessity  and  right  for  the 
appointment  free  from  reasonable 
doubt. 

'The  appointment  of  a  receiver  of 
a  state  bank  on  the  application  of  a 
stockholder,  which  the  court  had 
jurisdiction  to  grant,  is  not  void  be- 
cause of  defects  in  the  petition  which 
can  be  cured  by  amendment.  Dicker- 
9on  V.  Cass  County  Bank  (Iowa)  64  N. 
W.  395. 

'  The  appointment  of  a  receiver  for 
a  national  bank  does  not  amount  to  a 
dissolution  of  the  corporation  such  as 


will  prevent  the  rendition  of  a  judg- 
ment against  it.  Chemical  Nat,  Bank 
V.  HaHford  Deposit  Co.  161  U.  B.  1, 40 
L.  ed.  595;  BosenMatt  v,  Johnston,  104 
U.  8.  462,  26  L.  ed.  882. 

The  appointment  of  a  receiver  of  a 
bank,  in  proceedings  instituted  by  the 
attorney  general  under  the  California 
bank  commissioners*  act  to  enjoin  an 
insolvent  bank  from  transacting  fur- 
ther business,  is  not  authorized  by  such 
act  providing  that  the  commissioners 
may  be  authorized  to  take  such  pro- 
ceedings against  the  bank  as  may  be 
decided  by  its  creditors,  nor  by  the 
general  authority  of  the  California 
Code  in  relation  to  the  appointment 
of  receivers.  Murray  v.  Ameriean 
Surety  Co.  70  Fed.  Rep.  841. 

In  First  Nat,  Bank  v.  National  P^- 
quioque  Bank,  81 U.  B.  14  Wall.  888, 20 
L.  ed.  840,  it  was  held  that  a  national 
bank  may  be  sued  in  any  state, 
county,  or  municipal  court  in  the 
county  or  city  in  which  it  is  located, 
which  has  Jurisdiction  in  similar 
cases.  The  act  of  the  comptroller 
of  currency  in  appointing  a  receiver 
does  not  work  its  complete  dissolu- 
tion, but  the  bank,  as  a  legal  entity, 
continues  to  exist  and  may  still  be 
sued  and  sue,  where  it  is  necessary 
that  the  corporate  name  shall  be  used 
in  closing  up  the  business. 

In  New  York  Security  Bank  v.  Com- 
montceaUh  Nat.  Bank,  2  Hun,  287,  it  is 
held  that  where  a  receiver  of  a  bank 
haa  been  appointed  under  the  National 
Currency  Act  the  bank  still  continues 
to  exist  and  a  suit  is  properly  instituted 
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Act  of  1876,  when  a  cause  exists  for  the  appointment  of  a  re- 
<5eiver,  the  comptroller,  after  due  examination  of  the  bank's 
:affairs,  appoints  a  receiver  who  shall  proceed  to  close  up  such 
.association,  and  enforce  the  personal  liability  of  the  stockholders, 
as  provided  in  §  5234  of  the  Revised  Statutes.  A  certificate  of 
the  receiver's  appointment  from  the  comptroller  is  satisfactory 
•evidence  of  the  appointment.* 

(c)  Inasmuch  as  a  receiver  of  a  national  bank  appointed  by  the 
'Comptroller  of  the  currency  is  an  officer  of  the  United  States  the 
Federal  courts  have  jurisdiction  of  an  action  in  his  name  irre- 
spective of  the  amount  involved  or  the  question  of  citizenship.* 


ragainst  it  and  the  defense  Is  made  by 
it. 

In  Turner  ▼.  First  Nat.  Bank,  26 
Iowa,  562,  it  was  held,  in  a  proceed- 
ing for  the  adjudication  of  a  claim 
^against  a  national  bank  that  has  sus- 
pended, that  a  bank  and  receiver  may 
both  be  sued  Jointly. 

In  Qreen  v.  Walkm  Nat  Bank,  7 
"Hun,  68,  it  was  held  that  the  appoint- 
ment of  a  receiver  of  a  national  bank 
•did  not  dissolve  a  corporation  and 
that  a  suit  might  be  brought  against 
both  the  bank  and  the  receiver,  fol- 
lowing the  decision  in  National  Pah- 
quioque  Bank  v.  Bethd  Mr$t  Nat. 
Bank.  86  Conn.  825,  81  U.  S.  14  Wall. 
'863,  20  L.  ed.  840. 

In  Central  Nat,  Bank  v.  Oonneetiatt 
Mat,  L,  Int.  Co.  104  U.  8.  54,  26  L. 
•ed.  698,  it  is  held  that  a  national  bank 
in  voluntary  liquidation  under  the 
statute  is  not  thereby  dissolved  as  a 
•corporation  and  may  sue  and  be  sued 
by  name  for  the  purpose  of  winding 
<np  its  business. 

Cf.  Naiumal  Pdhguioque  Bank  v. 
BeUid  Firtt  Nat.  Bank,  86  Conn.  825; 
Turner  v.  Fh'st  Nat.  Bank,  26  Iowa, 
562. 

The  receiver  is  an  officer  of  the 
United  States.  Plait  y.  Beaeli,  2  Ben. 
^808;  Kennedy  v.  Gtbwn,  75  U.  8.  8 
WaU.  498.  19  L.  ed.  476. 


In  Gibson  v.  Peters,  150  U.  8.  842, 
87  L.  ed.  1104,  it  was  held  that  a  re- 
ceiver of  a  national  bank  is  an  officer 
and  agent  of  the  United  States  within 
the  meaning  of  those  terms  as  used  in 
Rev.  Stat.  §  88^),  providing  that  all 
suits  and  proceedings  arising  out  of 
the  provisions  of  the  law  governing 
national  banking  associations  in  which 
the  United  States  or  any  of  its  officers 
or  agents  are  parties,  shall  be  con- 
ducted by  the  district  attorneys  of  the 
several  districts  under  the  supervision 
of  the  solicitor  of  the  treasury. 

» PlaU  V.  Crawford,  8  Abb.  Pr.  N, 
8.  297;  PlaU  v.  Beebe,  57  N.  Y.  889; 
Tapley  v.  Martin,  116  Mass.  275; 
Thatcher  v.  West  Biver  Nat.  Bank,  19 
Mich.  196. 

*  24  Stat.  atL.  552,  chap.  878,  §  1,  pro- 
vides: "The  circuit  courts  of  the 
United  States  shall  have  original  cog- 
nizance, concurrent  with  the  courts  of 
the  several  states,  of  all  suits  of  a  civil 
nature  at  common  law  or  in  equity 
where  the  matter  exceeds,  exclusive  of 
costs,  the  sum  or  value  of  $2,000,  and 
arising  under  the  Constitution  and 
laws  of  the  United  States."  State 
courts  have  concurrent  Jurisdiction 
with  the  Federal  courts  in  an  action 
brought  by  a  receiver.  Thompson  v. 
Sehloeizel,  2  S.  D.  895.  In  Cadis  v. 
Traey,  11  Blatchf.  101,  a  suit  by  a 
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Under  the  statate  as  it  formerly  existed  the  United  States  district 
courts  were  given  the  exclusive  jurisdiction  in  all  suits  by  and 
against  national  banks,  but  under  the  present  statute  the  receiver 
may  maintain  an  action  in  the  state  courts/    When  a  receiver 


resident  of  Kentucky  ajtainst  a  bank 
incorporated  under  the  National  Bank, 
ing  Act  and  resident  in  Alabama,  was 
brought  by  attachment  in  the  supreme 
court  of  New  York  to  recover  a  debt 
due  from  the  bank  to  him,  and  it  was 
held  there  was  no  jurisdiction  on  the 
ground  that' the  New  York  court  could 
not  acquire  jurisdiction,  at  least  in 
invitum,  of  a  suit  against  a  corporation 
created  under  the  National  Banking 
Act.  Of.  Mdnufactursra*  2fcU,  Bank 
V.  Baaek,  8  Blatchf .  187.  In  Sendee  v. 
Conneetieut  A  P,  R.  B,  Co.  28  Blatchf. 
458,  it  was  held  that  where  a  receiver 
of  a  national  bank  appointed  by  the 
comptroller  has  in  his  possession 
bonds  pledged  to  the  bank  to  secure  a 
debt,  and  has  obtained  from  court  an 
order  for  their  sale,  and  a  corporation, 
a  citizen  of  the  state  of  Vermont,  has 
brought  suit  in  Canada  against  the 
receiver  to  recover  the  bonds,  the 
Federal  Court  has  jurisdiction  of  a 
bill  filed  by  the  receiver  against  the 
corporation  to  enjoin  it  from  further 
prosecuting  the  Canadian  suit,  and 
that  such  jurisdiction  is  not  taken 
away  by  §  4  of  the  Act  of  July 
12,  1882  (22  Stat,  at  L.  162).  Of. 
Frelinghuj/sen  v.  Baldwin,  12  Fed. 
Rep.  895;  Pricey,  Abbott,  17 Fed.  Rep. 
506;  PlaU  v.  Beach,  2  Ben.  308;  Arm- 
strong  v.  Traviman,  36  Fed.  Rep.  275. 

1  WasMngton  Nat.  Bank  y.EckeU,  57 
Fed.  Rep.  870. 

In  Richmond  v.  Irom,  121  U.  S.  27, 
80  L.  ed.  864,  it  was  held  that  before 
the  act  of  June  80,  1876,  a  court  of 
equity  had  no  jurisdiction  of  a  suit  to 
prevent  or  redress  maladministration 
or  fraud  against  creditors  in  the  vol- 


untary liquidation  of  such  a  bank, 
whether  contemplated  or  executed,  and; 
that  a  suit  brought  by  one  creditor 
must  necessarily  be  for  the  benefit  of 
all;  that  it  was  the  intention  of  Con- 
gress by  the  act  mentioned  to  provide^ 
ample  and  effective  remedies  in  all  the- 
specific  cases  for  the  protection  of  the 
public  and  the  payment  of  creditors^, 
by  the  application  of  the  assets  of  the 
bank  and  the  enforcement  of  the  lia- 
bility of  stockholders.  The  applica- 
tion of  the  assets  of  the  bank  and  en- 
forcing the  liability  of  the  stock- 
holders,  however  otherwise  distinct, 
are  by  the  statutes  made  connecting 
parts  of  the  whole  series  of  transactions^ 
which  constitute  the  liquidation  of  the 
affairs  of  the  bank. 

In  FirU  Nat,  Batik  v.  Morgan,  182 
U.  S.  141,  88  L.  ed.  282,  it  is  held  that 
the  exemption  of  national  banks  from* 
suits  in  state  courts  in  counties  other 
than  the  county  or  state  in  which  the 
association  was  located  under  the  act 
of  February  18, 1875,  was  a  personal 
privilege  which  could  be  widved  bv 
appearing  to  such  suit. 

In  Whittemore  v.  Amoikeag  Nat, 
Bank,  184  U.  S.  527,  88  L.  ed.  1002. 
it  was  held  that  an  action  against  &• 
national  bank  In  a  circuit  court  of  the 
United  States  where  all  the  parties  are 
citizens  of  the  district  in  which  the- 
bank  is  situated,  and  the  action  is  not 
under  §  5209  or  §  5289  of  the  Revised 
Statutes,  the  circuit  court  has  no  Juris- 
diction. 

See  U.  8.  Rev.  Stat.  §  568;  Act  of 
1882,  July  12:  Act  of  1887,  March  S; 
Thompson  v.  Sehaetsel,  2  8.  D.  895;. 
Cadle  V.  Tracy,  11  Blatchf.  101;  jKm^ 
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lias  been  appointed  by  the  comptroller  a  court  of  eqnitj  has  no* 
power  to  interfere  with  or  control  the  administration  of  such 
comptroller,  in  respect  to  the  winding-up  of  the  aifairs  of  the- 
bank/ 

§  253.    Power  of  Comptroller  to  appoint. 

The  jurisdiction  to  appoint  receivers  of  national  banks  is  vested 
in  the  comptroller  of  the  currency  in  the  following  cases:  (a) 
for  failure  to  keep  its  stock  at  minimum ;  (b)  for  not  keeping  its- 
surplus  good ;  (c)  for  not  keeping  its  reserve  good ;  (d)  for  not 
keeping  a  place  selected  for  the  redemption  of  its  notes ;  (e)  for 
holding  its  stock  over  six  months ;  (f)  for  failure  to  pay  up  for 
its  capital  stock,  and  permitting  the  same  to  become  impaired ;. 
(g)  for  improperly  certifying  a  check ;  (h)  for  nonpayment  of  its 
circulating  notes ;  (i)  where  the  bank  has  been  dissolved  and  its 
franchises  forfeited ;  (j)  for  a  failure  to  pay  a  judgment  against  it 
for  a  period  of  thirty  days ;  (k)  when  it  has  become  insolvent.* 

While  the  power  vested  in  the  comptroller  is  discretionary  it 
is  at  the  same  time  final.' 


nedy  ▼.  Gibson,  75  U.  S.  8  Wall.  408, 
19  L.  ed.  476.  Cf.  Oermania  Nat, 
Bank  y.  Com,  99  U.  8.  628,  25  L.  ed. 
448;  Stanton  ▼.  WUkeson,  8  Ben.  857; 
Pieters  v.  Foster,  56  Hun,  607. 

*  VanAnttoerpY.  Hulburd,  7Blatchf. 
426. 

*  Bee  U.  8.  Rev.  Stat.  §g  5141,  5151. 
5191,  5195,  5201,  5205,  J&208,  5284r- 
5287. 

In  Price  v.  Abbott,  17  Fed.  Rep.  506, 
it  is  held  that  the  appointment  of  a  re- 
ceiver by  the  comptroller  as  proyided 
by  law  ifl  to  be  presumed  to  be  made 
with  the  concurrence  and  approval  of 
the  Secretary  of  the  Treasury. 

In  an  action  by  the  receiver  of  an 
insolvent  national  bank  an  allegation 
that  on  a  day  named  the  comptroller 
of  the  currency  appointed  the  plaintiff 
receiver  of  the  bank  in  accordance 
with  the  provisions  of  the  Act  of  Con- 
gress (referring  to  it),  and  the  plaintiff 
has  taken  possession  of  the  assets  in- 


cluding the  demand  in  suit,  is  in  sub- 
stance a  sufficient  allegation  of  ap- 
pointment. FtaU  V.  Oratoford,  8  Abb. 
Pr.  N.  8.  297. 

« In  Cadle  v.  Baker,  87  U.  8. 20  Wall. 
650,  22  L.  ed.  448,  it  is  held  that  th& 
appointment  of  a  receiver  cannot  be 
inquired  into  so  far  as  its  legality  is 
concerned  by  a  debtor  of  the  national- 
bank  in  a  suit  by  the  receiver.  The 
appointment  of  the  receiver  by  the 
comptroller  is  conclusive  until  set 
aside  by  an  application  of  the  bank. 
To  the  same  effect  is  Case  v.  Mar- 
ehand,  28  La.  Ann.  60. 

In  PlaU  V.  Be^,  57  N.  Y.  889,  it 
was  held  that  a  certificate  of  the  comp- 
troller of  the  currency,  approved  and 
concurred  in  by  the  Secretary  of  the 
Treasury,  reciting  the  existence  of  all 
the  facts  of  which  the  former  is  re- 
quired by  the  National  Currency  Act 
(18  Stat,  at  L.  99,  §  50)  to  be  satisfied 
to  authorize  him  to  appoint  a  receiver 
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§  254.    Power  of  receiyer  of  national  banks. 

The  power  of  a  receiver  appointed  by  the  comptroller  over  a 
national  bank  is  measured  by  the  terms  of  the  statute,  and  such 
powers  as  are  incident  to  the  due  and  proper  performance  by  him 
of  the  functions  of  his  office/  His  power,  under  the  direction  of 
the  comptroller,  is  express  as  to  the  collection  of  all  debts,  dues, 
and  claims  belonging  to  the  bank,  and  under  the  orders  of  a  court 
of  competent  jurisdiction  he  may  sell  or  compound  all  bad  or 
doubtful  debts,  and  sell  all  the  real  and  personal  property  of  the 
bank  on  such  terms  as  the  court  shall  direct,  and  may  enforce  the 
individual  liability  of  the  stockholders  when  necessary  to  do  so  in 
order  to  pay  the  debts,  such  action  being  in  his  own  name  and 
against  the  stockholders  individually.*    In  the  latter  proceeding, 


-of  a  national  bank  under  the  provisions 
of  that  act,  is  sufficient  evidence  of  the 
validity  of  the  appointment  in  an  ac- 
tion by  the  receiver. 

1  *' It  is  for  the  comptroller  to  de- 
cide when  it  is  necessary  to  institute 
proceedings  against  the  stockholders 
to  enforce  their  personal  liability,  and 
whether  the  whole  or  a  part,  and  if 
only  a  part,  how  much  shall  be 
collected.  These  questions  are  re- 
ferred to  his  judgment  and  discretion 
and  his  determination  is  conclusive. 
The  stockholders  cannot  controvert 
it.  It  is  not  to  be  questioned  in  the 
litigation  that  may  ensue.  He  may 
make  it  at  such  time  as  he  may  deem 
proper  and  upon  such  data  as  shall 
be  satisfactory  to  him.  This  action 
on  his  part  is  indispensable  whenever 
the  personal  liability  of  the  stock- 
holders is  sought  to  be  enforced  and 
must  precede  the  institution  of  the 
suit  by  the  receiver.  The  fact  must 
be  distinctly  averred  in  all  such 
cases  and  if  put  in  issue  must  be 
proved."  Kennedy  y,  Qibwn,  75  U.  S. 
8  Wall.  498,  19  L.  ed.  476;  Adame  v. 
•Johnson  {'*  JBotoden  v.  Johnson**)  107 
U.  8.  251,  27  L.  ed.  886;  PlaU  v. 
-Oraw/ord,  8  Abb.  Pr.  N.  8.  297.    A 


receiver  appointed  by  the  comptroller 
is  an  agent  of  the  United  States,  and 
is  limited  in  his  functions  by  the  ob- 
ject of  the  receivership,  and  the 
duties  which  it  involves.  He  cannot 
sell  the  property  of  the  bank  in  the 
absence  of  an  order  of  a  court  of 
competent  jurisdiction,  or  on  terms 
in  conflict  with  such  order.  He  can- 
not by  an  executory  contract  change 
the  estate  of  the  bank  unless  author- 
ized so  to  do  under  the  provisions  of 
the  statute  and  the  order  of  court. 
And  persons  dealing  with  a  receiver 
are  bound  to  take  notice  of  his 
authority  to  act,  and  contract  with 
him  at  their  peril.  EOU  v.  LUOe,  27 
Ean.  707. 

A  receiver  of  a  national  bank  has 
power,  in  the  absence  of  any  direc- 
tion by  the  comptroller  to  the  con- 
trary, to  agree  with  a  creditor  before 
the  debt  is  barred  to  waive  the  statute 
of  limitations  in  order  to  induce  the 
creditor  not  to  bring  suit.  Bridges  v. 
Stephens  (Mo.)  84  S.  W.  565. 

*  See  U.  8.  Rev.  Stat.  §  5234;  also, 
Adams  v.  Johnson  ("  Bcwden  v.  Jehf^ 
son'*)  107  U.  8.  251.  27  L.  ed.  886; 
Kennedy  v.  Gibson,  75  U.  8.  8  Wall. 
498.  19  L.  ed.  476. 
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however,  the  direction  of  the  comptroller  is  a  necessary  pre- 
requisite, and  his  action  is  conclusive.*     A  receiver  has  power  to 


In  ElUs  y.  LitOe,  27  Kan.  707,  a  re- 
•ceiver  appointed  by  the  comptroller 
of  currency  was  held  to  be  the  agent 
•of  the  United  States,  and  is  limited  as 
to  his  f anctions  by  the  object  of  the 
receivership  and  the  duties  it  involves. 
Such  a  receiver,  upon  the  order  of  a 
court  of  record  of  competent  Juris- 
diction, may  sell  or  compound   all 
bad  or  doubtful  debts,  and  on  a  like 
order  may  sell  all  the  real  estate  and 
personal  property  on  such  terms  as 
the  court  shaU  direct;  but  he  cannot 
sell  the  property  of  the  bank  in  the 
•absence  of  such  an  order,  or  upon 
terms  in  conflict  with  the  direction  of 
the  order.    He  cannot,  as  such  re- 
•ceiver,  charge  the  estate  of  the  bank 
with  his  executory   contract   unless 
authorized  so  to  do  under  the  pro- 
visions of  the  National  Banking  Act 
-and  the  order  of  a  court  of  competent 
jurisdiction  obtained  under  the  terms 
of  the  act,    A  receiver  directed  by  a 
court  to  sell  the  assets  of  a  bank  "  on 
such  terms  and  in  such  manner  as  in 
his  judgment  shall  be  for  the  best  in- 
terest of  the  creditors   and    all   in- 
terested in  the  .bank  and  its  assets,"  is 
not  empowered  thereby  to  exchange, 
barter,  or  trade  the  property  of  the 
bank  for  other  or  different  property. 
Persons  dealing  with  the  receiver  of 
4&  national  bank  in  his  official  capacity 
are  bound  in  law  to  take  knowledge 
of  his  authority  to  act,  and  where  he 
acts  in  excess  of  his  authority,  the 
persons  with  whom  he  deals  contract 
at  their  peril,  and  the  estate  of  the 
bank  cannot  be  charged  for  the  de- 
fault or  inability  of  the  receiver  to 
perform  the  contract. 

In  Barrett  v.  Henrietta  Nat.  Bank^ 
78  Tex.  222,  it  is  held  that  the  law 
regulating   the   appointment   of   re- 


ceivers of  the  property  of  national 
banks  and  declaring  their  powers  and 
duties  does  not  recognize  the  exist- 
ence of  power  in  the  receiver  to  con- 
tract with  an  attorney  regarding  a 
mortgage  held  by  the  bank  and  give 
the  attorney  a  portion  of  the  property 
or  money  realized. 

^Kennedy  v.  Gibfton,  76  U.  S.  8 
Wall.  498,  19  L.  ed.  47S;  Sfrong  v. 
Sauthwarth,  8  Ben.  831.  In  Harvey  v. 
Lard,  11  Biss.  144,  it  is  held  that 
where  a  bill  in  the  nature  of  a  credi- 
tor's bill  has  been  filed  under  the  pro- 
visions of  the  national  banking  law 
against  the  shareholders  of  a  bank  to 
enforce  their  liability,  a  suit  at  law  by 
a  receiver  appointed  by  the  comp- 
troller cannot  be  maintained  against 
an  individual  shareholder  to  enforce 
the  same  liability,  while  the  former 
suit  is  pending;  In  this  case  the 
power  of  the  comptroller  to  appoint  a 
receiver  to  wind  up  a  national  bank 
where  a  receiver  has  been  appointed 
by  the  court  in  a  creditor's  proceed- 
ing and  steps  taken  to  enforce  share- 
holders' liability,  is  discussed.  See 
also  C€ue  v.  Marchand,  23  La.  Ann.  60. 

As  to  the  power  of  the  comptroller 
of  the  currency,  see  Case  v.  SmaU,  4 
Woods,  78,  10  Fed.  Rep.  722. 

In  Van  Antwerp  v.  HuUmrd,  8 
Blatchf.  282,  on  a  demurrer  interposed 
by  the  receiver  it  was  held  that  the 
bonds  deposited  by  the  bank  with  the 
treasurer  were  to  be  held  exclusively 
for  the  purpose  of  securing  the  circu- 
lating notes,  and  it  is  only  the  moneys 
paid  over  by  the  receiver  under  the 
50th  section  which  are  subject  to  a 
dividend.  There  is  no  provision  in 
the  act  authorizing  the  treasurer  to 
dispose  of  the  residue  or  surplus  pro- 
ceeds of  such  bonds  in  payment  of 
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disaffirm  an  unlawful  act  of  the  bank/  and  he  may  remoye  all 
liens  by  attachment  which  are  designed  to  give  preference  Uy 
creditors  in  violation  of  the  statute,*  and  in  behalf  of  creditors 
and  stockholders  may  sustain  an  action  against  the  bank  directors 
for  a  misapplication  of  the  funds  of  the  bank,  or  the  loss  thereof 
through  negligence."    But  the  receiver  is  not  the  representative 


the  debts  of  the  bank  or  otherwise. 
The  residuary  interest  of  the  bank  in 
the  securities  as  pledged  is  a  part  of 
the  assets  of  the  bank,  the  same  as 
though  such  securities  had  been 
pledged  to  a  private  person  as  col- 
lateral security  for  the  payment  of  an 
ordinary  commercial  debt,  and  a 
properly  appointed  receiveras,  the  rep- 
resentative of  the  bank,  has  the  right 
to  demand  and  receive  the  prop- 
erty so  pledged  as  an  asset  of  the 
bank  in  the  one  case  the  same  as  the 
other. 

In  BUi8  V.  Littls,  27  Kan.  707,  it 
was  held  that  the  receiver  is  the 
agent  of  the  United  States  and  is  lim- 
ited as  to  his  function  by  the  object 
of  the  receiver  and  the  duties  which 
it  involves.  Such  a  receiver,  under 
the  order  of  the  court  of  competent 
jurisdiction,  may  sell  or  compound 
all  bad  or  doubtful  debts  and  may 
sell  all  the  real  and  personal  property 
on  such  terms  as  the  court  shall  direct, 
but  cannot  do  so  without  an  order  of 
court.  He  cannot  charge  the  estate 
by  his  executory  contract  unless  au- 
thorized so  to  do  by  the  Banking  Act 
and  the  order  of  court  under  the 
terms  of  the  act. 

In  Ccueif  V.  La  SodetS  de  Oredii 
MobUisr,  2  Woods,  77,  it  is  held  that 
the  receiver  holds  only  the  estate 
and  title  of  the  bank  in  the  assets,  but 
has  no  greater  rights  in  enforcing 
their  collection  than  the  bank  itself 
would  have  had.  Neither  the  bank 
nor  its  receiver  could  recover  posses- 
sion   of    the    negotiable    securities 


pledged  by  the  bank  for  advances  to- 
it  on  the  ground  that  the  pledge  was 
inefifecual  for  want  of  indorsement  of 
the  securities,  while  at  the  same  time 
holding  on  to  the  assets  to  secure  re- 
payment of  which  the  pledge  was^ 
given. 

*  Johmton  V.  OharlotUmlle  Nat. 
Bank,  8  Hughes,  657;  Datod  v.  St»- 
phenMn,  105  K  C.  407;  NaUonal 
Secur.  Bank  v.  Butlei\  129  U.  8.  223, 
82  L.  ed.  682;  Wd>er  v.  Spokane  IfiU. 
Bank,  60  Fed.  Rep.  785;  Winters  v. 
Armstrong,  87  Fed.  Rep.  608;  New 
Albany  v.  Burke,  78  U.  S.  11  Wall 
96, 20  L.  ed.  155;  Currant,  Arkansas, 
66  U.  S.  15  How.  804,  14  L.  ed.  705;^ 
Putna/m  v.  New  Albany  &  8.  C.  J,  B, 
Co.  ("Burke  v.  Smith")  83  U.  8.  1^ 
Wall.  890,  21 L.  ed.  861. 

*  First  Nat.  Bank  v.  Colby,  88  U.  S. 
21  Wall.  609, 22  L.  ed.  687.  Cf.  Tracy 
V.  First  Nat.  Bank,  87  N.  Y.  523;. 
Woodward  v.  EUsteorth,  4  Colo.  580; 
Earf)ey  v.  Allen,  16  Blatchf.  29; 
BoberU  v.  EiU,  23  Blatchf.  312;  Cadle 
V.  Traey,  11  Blatchf.  101. 

In  Armstrong  y.  Seott,  36  Fed.  Rep. 
68,  it  was  held  that  U.  8.  Rev.  Stat, 
g  5242,  makes  any  payment  of  money 
by  an  insolvent  national  bank  to- 
shareholders  or  creditors  with  a  pur- 
X)ose  of  preferring  such  shareholder 
or  creditor,  or  for  the  purpose  of 
evading  the  disposition  of  assets,  aa 
required  by  statute,  absolutely  null 
and  void.  Of.  National  Secur.  Bank 
y.  Butler,  129  U.  8.  228,  82  L.  ed.  682; 
V.  8.  Rev.  Stat.  §  5242. 

*  Movius  v.  Lee,  24  Blatchf.  2in. 
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•of  the  government  in  the  sense  of  having  power  to  subject  it  to 
the  jurisdiction  of  the  courts/ 

§  255.    Becelyer's  title.    National  banks. 

The  receiver's  title  to  the  property  and  assets  of  a  national 
hank  is,  in  the  main,  similar  to  that  of  other  receiverships,  and,  as 
a  rule,  he  succeeds  to  the  title  of  the  bank,  and  takes  its  property 
and  assets  in  precisely  the  condition  it  is  in  at  the  time  of  his  ap- 
pointment, subject  to  all  then  existing  liens  thereon,  or  rights 
therein.*    His  powers,  however,  are  much  more  limited  than 


>  In  Cote  V.  Terrea,  78  U.  8.  11 
Wall.  199,  20  L.  ed.  184,  it  is  held 
that  the  receiver  of  a  Dational  bank, 
where  operations  have  been  suspended 
1>7  the  comptroller  of  the  currency 
for  causes  specified  in  the  National 
Currency  Act,  in  no  sense  represents 
the  government  and  has  no  power  to 
subject  the  government  to  the  juris- 
•diction  of  the  courts.  Neither  has 
the  comptroller  such  power. 

*The  receiver  derives  no  title  to 
iunds  held  by  the  bank  in  trust 
WeOM  V.  Stout,  88  Fed.  Rep.  807. 
Nor  to  property  in  the  custody  of  the 
bank  which  it  does  not  own.  Com 
Sxek.  Bank  v.  Blye,  101  N.  T.  808. 
Personal  property  of  an  insolvent  na- 
tional bank  in  the  hands  of  a  receiver 
appointed  pursuant  to  U.  8.  Rev.  Stat, 
g  5284,  remains  exempt  from  taxation 
under  state  laws.  BogenldaU  v.  John- 
ston, 104  U.  8.  462,  26  L.  ed.  882. 
This  is  because  the  corporate  capacity 
-of  the  bank  does  not  cease  on  the  ap- 
pointment of  a  receiver.  JP^int  Nat, 
Bank  v.  National  Pahguioque  Bank, 
%1  U.  8.  14  Wall.  888,  20  L.  ed.  840; 
Kennedy  v.  Otbeon,  75  U.  8.  8  Wall. 
498, 19  L.  ed.  476;  NaHonal  Bank  v. 
Kennedy,  84  U.  8.  17  Wall.  19,  21  L. 
«d.  554.  The  right  of  set-ofF  exists 
in  favor  of  a  defendant  against 
whom  a  receiver  is  proceeding  to 
make  a  debt  due  from  him  to  the 


bank.  Armetrong  v.  Wc^mer,  49  Ohio 
8t.  876, 17  L.  R.  A.  466.  The  closing 
of  a  bank  by  order  of  the  examiner, 
the  appointment  of  a  receiver,  and  its 
dissolution  by  decree  of  a  circuit  court 
necessarily  transfers  the  assets  of  the 
bank  to  the  receiver.  The  receiver 
takes  the  assets  in  trust  for  creditors 
and  in  the  absence  of  a  statute  to  the 
contrary  subject  to  all  claims  and  de- 
fenses that  might  have  been  inter- 
posed against  the  insolvent  corpora- 
tion. The  ordinary  equity  rule  of 
set-off  in  case  of  insolvency  is  that 
where  the  mutual  obligations  have 
grown  out  of  the  same  traneaction, 
insolvency  on  the  one  hand  justifies 
the  set-off  of  the  debt  due  on  the  other, 
and  this  rule  applies  to  insolvent  na- 
tional banks.  Scott  v.  Armstrong,  146 
U.  8.  499,  86  L.  ed.  1059. 

In  SeoU  V.  Armstrong,  146  U.  8. 499, 
86  L.  ed.  1059,  it  is  held  that  the  closing 
of  a  national  bank  by  order  of  the  ex- 
aminer, the  appointment  of  a  receiver, 
and  its  dissolution  by  decree  of  the 
circuit  court,  necessarily  transfer  the 
assets  of  the  bank  to  the  receiver  who 
holds  the  assets  in  trust  for  the  cred- 
itors, and  in  the  absence  of  a  statute 
to  the  contrary,  subject  to  all  claims 
and  defenses  that  might  have  been  in- 
terposed against  the  insolvent  corpo- 
ration. 
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those  applicable  to  receiverships  of  corporations  generally,  and 
are  confined,  as  a  rale,  to  the  conversion  of  the  property  into  cash, 
and  the  collection  of  its  assets,  and  placing  them  in  the  United 
States  Treasury.*  Neither  has  he  power  to  make  contracts  exec- 
utory in  their  nature,  except  where  he  has  statutory  authority 
therefor  and  under  the  sanction  of  a  court  of  competent  jurisdic- 
tion.' He,  of  course,  derives  no  title  to  property  of  a  third  per- 
son or  corporation  that  comes  to  his  possession  along  with  other 
property  belonging  to  the  bank."  Neither  does  he  obtain  title  ta 
the  bonds  which  are  deposited  with  the  Treasurer  of  the  United 
States  as  security  for  the  redemption  of  its  circulating  notes.^ 
Property  held  by  the  bank  in  trust,  or  which  is  impressed  with  a 
trust  relationship  does  not  pass  to  the  receiver  subject  to  general 
distribution  among  creditors.*    But  in  such  case  the  cestui  que 


^SaU  v.  LilUe,  27  Kan.  707. 

*EUU  V.  LitiU,  27  Kan.  707;  BarreU 
V.  Henrietta  Nat  Bank,  78  Tex.  222. 

>In  Com  Exch,  Bank  ▼.  Mye,  101 
N.  Y.  803,  a  party  claiming  title  to 
property  in  the  possession  of  tlie  re- 
ceiver of  an  insolvent  national  bank, 
'Which  came  to  his  possession  with 
other  property  belonging  to  the  bank, 
it  was  held  that,  on  the  refusal  of  the 
receiver  to  deliver  possession,  the 
claimant  could  maintain  an  action  of 
replevin  therefor,  such  proceeding  not 
being  prohibited  by  U.  8.  Rev.  Stat. 
§  6242.  Nor  will  the  custody  of  the 
receiver  of  such  property  be  protected 
by  injunction. 

^  Where  bonds  are  deposited  with 
the  Treasurer  of  the  United  States  as 
security  for  redemption  of  its  circu- 
lating notes  under  the  general  Bank- 
ing Act  of  June  8,  1884,  they  are  not 
liable  for  the  payment  of  indebtedness 
to  the  general  creditors  of  an  insolv- 
ent bank;  that  the  receiver  of  a  bank 
had  no  control  over  the  bonds  as  re- 
ceiver. The  residuary  interest  of  the 
bank  in  the  bonds  was  part  of  the 
assets  of  the  bank,  however,  which 
the  receiver  was  entitled  to.  Van 
Antwerp  v.  HuBmrd,  8  Blatchf .  282. 


The  court  has  no  Jurisdiction  to  en- 
tertain a  suit  in  equity  brought  by  a. 
private  person  to  interfere  with  or 
control  the  administration  of  the  du- 
ties of  the  comptroller  of  the  currency 
and  of  the  Treasurer  of  the  United 
States  with  respect  to  bonds  deposited 
with  the  Treasurer  to  secure  the  re- 
demption  of  circulating  notes.  Van 
Antwerp  v.  HuUmrd,  7  Blatchf.  426. 

*  In  Central  Nat,  Batik  v.  Gonneetieut 
Mut.  L.  Ins.  Co,  104  U.  S.  54,  26  L. 
ed.  698,  it  is  held  that,  as  long  as  trust 
property  can  be  traced  and  followed, 
the  property  into  which  it  has  been 
converted  remains  subject  to  the  trust 
and  if  a  person  mixes  trust  funds  with 
his  own.  the  whole  will  be  treated  as- 
trust  property,  except  so  far  as  the 
holder  may  be  able  to   distinguish 
what  is  his.    This  doctrine  applies  to> 
moneys    deposited   in  a   b&nk  and 
to  the  debt  thereby  created,  as  well  as- 
to  other  property.  . 

In  Philadelphia  Nat,  Bank  ▼.  Dawd, 
88  Fed.  Rep.  172,  2  L.  R.  A.  480. 
paper  was  sent  to  a  bank  for  collection 
and  immediately  returned  to  the  plain- 
tiff; the  paper  was  collected  and  the 
proceeds  mingled  with  other  moneys 
of   the  bank  instead  of   being  for- 
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warded  to  the  plaintiff.  The  bill 
asked  to  have  the  balance  due  plain- 
tiff paid  in  full  on  the  ground  that  the 
bank,  by  receiving  the  paper  for  col- 
lection and  immediately  returning  it, 
became  a  trustee  and  that  either  its 
entire  property  or  the  money  in  its 
vaults  became  impressed  with  the 
trust.  EM,  that  if  the  mingling  of 
the  funds  was  a  breach  of  trust  it  was 
a  conversion  and  plaintiff  became  a 
simple  contract  creditor  with  no  pref- 
erence, and  it  was  immaterial  whether 
or  not  the  bank  stood  in  a  fiduciary 
capacity  to  the  plaintiff,  as  the  facts 
showed  that  the  money  collected  could 
not  be  traced  into  any  specific  invest- 
ment or  fund,  but  had  been  undis- 
tinguishably  mingled  with  the  general 
assets. 

The  assets  of  a  bank  in  the  hands  of 
its  receivers  are  impressed  with  a  trust 
in  favor  of  a  city  whose  moneys  were 
deposited  in  such  bank  to  the  knowl- 
edge of  the  latter's  officers,  who  min- 
gled it  with  the  money  of  the  bank, 
where  assets  purchased  with  such 
money  have  come  to  the  hands  of  the 
receiver.  Spokane  v.  Fir^  Nat,  Bank, 
68  Fed.  Rep.  982. 

A  county  has  no  lien  upon  or  pri- 
ority in  the  funds  in  the  hands  of  a 
receiver  of  a  national  bank,  for  pub- 
lic funds  deposited  in  the  bank  by  its 
officers,  unless  the  same  money,  or 
assets  or  property  procured  by  its  use, 
comes  into  the  hands  of  the  receiver, 
although  the  estate  of  the  bank  has 
received  the  benefits  of  the  money,  and 
its  assets  may  have  been  thereby  in- 
creased. Spokane  County  v.  Fini  Nat. 
Bank,  68  Fed.  Rep.  079. 

The  owner  of  a  note  sent  for  collec- 
tion to  a  bank  with  which  the  maker 
deposits  sufficient  to  meet  the  note, 
which  is  thereupon  canceled  by  the 
bank  and  returned  to  the  maker  and 
charged  to  his  account,  may  collect 
the  amount  thereof  from  the  receiver 


of  the  bank  who  is  appointed  before- 
the  presentation  of  a  draft  given  by 
such  bank  for  the  amount  of  the  note, 
where  the  amount  so  deposited  hss- 
not  been  drawn  out.    People  v.  Mer* 
ehanttf  Bank,  92  Hun,  159. 

In  Oragie  v.  Eadley,  99  N.  Y.  181,. 
it  appeared  that  the  plaintiff  depos- 
ited, in  the  usual  course  of  business, 
drafts  with  the  national  bank  which 
were  credited  to  the  plaintiff  on  the 
books.  The  bank  was  at  the  time  ir- 
retrievably insolvent  and  its  drafts 
had  gone  to  protest  the  day  before,  of 
which  the  president  of  the  bank,  hav- 
ing control  thereof,  had  full  knowl- 
edge, and  presumably  its  other  officers 
and  agents.  The  bank  kept  open  un- 
til the  usual  hour  of  closing  on  the 
day  of  deposit  and  did  not  open  its- 
doors  thereafter,  but  went  into  the 
hands  of  a  receiver.  In  an  action  to- 
recover  the  deposit  it  was  held  that 
permitting  the  plaintiffs  to  make  it  in 
reliance  upon  the  supposed  insolvency 
of  the  bank  a  gross  fraud  was  prac- 
tised upon  the  plaintiff  and  he  was 
entitled  to  reclaim  the  drafts  or  their 
proceeds.  This  doctrine  was  not  in 
contravention  of  U.  S.  Rev.  Stat. 
g§  5284,  5242,  in  reference  to  pref- 
erential payments,  the  plaintiff's  pro- 
ceeding being  simply  to  reclaim  his 
own  property.  Neither  the  receiver 
nor  any  creditor  had  any  equity  in  the 
property. 

In  Burton  v.  Burley,  9  Biss.  258, 
where  the  president  of  a  national  bank 
instructed  its  correspondent  to  charge 
up  against  it  the  amount  of  a  private 
note  which  the  latter  held  against  the- 
president  in  payment  of  said  note,  and 
this  was  done  and  account  rendered 
showing  the  transaction  which  was- 
accepted  by  the  first  bank,  it  was  held 
that  the  bank  was  estopped  from  de- 
nying the  correctness  of  the  charge 
and  that  a  receiver  of  the  bank  subse- 
quently appointed  had  no  power  to- 
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trust  must  be  able  to  trace  his  property  or  money  into  the  re- 
ceiver's hands  subject  to  identification.'  The  property  being  m 
cxistodia  legia  cannot  be  levied  on,  but  the  judgment  must  be  cer- 
tified to  the  comptroller  as  other  indebtedness.' 

§  256.    Receiver's  liability. 

The  liability  of  a  receiver  of  a  national  bank  is  measured  to 
some  extent  by  the  general  scope  of  his  powers  and  duties.  His 
liability  is  confined  to  the  proper  care  and  custody  of  the  prop- 
erty intrusted  to  him,  and  the  collection  and  accounting  for  the 
receivership  funds,  and,  his  office  being  statutory,  his  acts  must  be 
governed  by  the  terms  and  limitations  embraced  in  the  statute 
and  such  directions  and  control  as  the  court  may  exercise.  The 
statutory  bank  receiver  is  not  charged  with  the  distribution  of 
the  receivership  assets,  such  distribution  being  under  the  direc- 
tion of  the  comptroller  under  §  5234  of  the  Revised  Statutes.' 
As  a  general  rule  the  receiver  is  not  liable  for  interest  on  the 
claims  against  the  bank,*  unless  the  assets  are  more  than  sufficient 


disaffirm  the  transaction  which  had 
taken  place. 

*  In  First  Nat  Bank  ▼.  Armtirong, 
^  Fed.  Rep.  59,  a  draft  was  sent  to  a 
bank  specially  indorsed  for  collection 
and  was  paid  by  the  drawee  by  check, 
which  the  bank  collected  through  the 
clearing  house.  A  memorandum  was 
placed  on  the  bank^s  cash  to  indicate 
that  the  proceeds  of  the  draft  were  the 
property  of  the  sender.  The  bank 
closed  the  next  morning  and  the  re- 
ceiver credited  such  proceeds'^  to  the 
sender  of  the  draft  on  the  books  of 
the  bank.  It  was  held  that  it  could 
Dot  be  traced  and  identified.  Cf. 
Commercial  Nat.  Bank  ▼.  Armstrong, 
«9  Fed.  Rep.  684;  First  Nat.  Bank  v. 
Armstrong,  42  Fed.  Rep.  198. 

In  Illinois  Trust  dk  8av.  Bank  ▼. 
First  Nat.  Bank,  15  Fed.  Rep.  858,  it 
was  held  that  the  cestui  que  trust  can- 
not follow  his  fund  in  the  hands  of  an 
assignee  in  bankruptcy,  or  of  an  ex- 
ecutor of  such  trustee,  and  is  a  gen- 
eral creditor,  unless  he  can  identify 


his  fund.  The  right  to  follow  the 
trust  fund  ceases  when  the  means  of 
ascertainment  and  identification  fail, 
as  where  it  is  turned  into  money  and 
mixed  in  a  general  mass  of  property 
of  the  same  description. 

*  Eastern  Nat.  Bank  v.  Vermont  Nat. 
Bank,  22  Fed.  Rep.  186. 

'A  receiver  of  a  national  bank  ap- 
pointed by  the  comptroller  is  not  ac- 
countable in  equity  to  the  owner  of 
real  estate  for  rents  thereof  received 
by  him  as  such  receiver,  and  paid  by 
him  into  the  treasury  of  the  United 
States  subject  to  the  disposition  of  the 
comptroller  under  U.  8.  Rev.  Stat. 
g  5234.  Hiiz  y.  Jenke,  128  U.  8.  297, 
81  L.  ed.  156. 

«In  Oliemieai  Nat.  Bank  y.  Baileg, 
12  Blatchf .  480.  the  national  bank  had 
been  declared  in  default  by  the  comp- 
troller, and  a  receiver  appointed,  and  a 
sufficient  fund  was  realized  from  its 
assets  to  pay  all  claims  against  it  and 
leaye  a  surplus.  It  was  held  that  the 
comptroller  ought  to  allow  interest  oa 
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to  pay  the  principal,  nor  for  rents  collected  by  him  and  paid 
over  to  the  Treasurer  of  the  United  States.' 

§  257.    Suits  by  receirer. 

It  is  a  part  of  the  official  duty  of  a  national  bank  receiver  to 
collect  the  assets  of  the  bank,  specific  authority  being  given  him 
for  that  purpose,  and  he  is  not  required  to  obtain  an  order  of  the 
comptroller  authorizing  such  action.  This  power,  however,  does 
not  extend  to  and  embrace  suits  against  stockholders  to  recover 
stock  liability,  they  not  being  debtors  in  contemplation  of  the 
statute.*    The  courts  in  which  national  banks  may  sue  and  be 


the  claims  during  the  period  of  the 
administration  before  turning  the 
surplus  over  to  the  stockholders.  In 
such  case  action  of  asaufnpdt  will  not 
lie  against  the  receiver  or  the  comp- 
troller, but  is  brought  against  the 
bank.  Papne  v.  Oardiner,  29  N.  T. 
146. 

In  NaMonaX  Bank  y.  Mechanic^  Nat, 
Bank,  94  U.  8.  437,  24  L.  ed.  176,  a 
depositor  of  a  national  bank,  which 
had  suspended  payment  and  a  receiver 
been  appointed,  was  held  to  be  enti- 
tled to  interest  upon  his  deposit  from 
the  date  of  his  demand.  United 
States  V.  Knox,  111  U.  8.  784,  28  L. 
ed.  603. 

The  mere  appointment  of  a  tem- 
porary receiver  of  a  bank  pending  an 
action  for  its  dissolution  does  not  raise 
such  an  inference  of  its  insolvency  as 
to  make  the  bank  liable  for  interest 
from  the  time  of  such  appointment 
on  a  noninterest-bearing  deposit  for 
which  no  demand  has  been  made. 
&ckles  V.  Eerold,  149  N.  T.  832,  Mod- 
ifying 15  Misc.  116. 

A  receiver  of  a  bank  cannot  be  re- 
quired to  pay  interest  upon  a  deposit 
which  did  not  bear  interest,  from  the 
time  of  an  application  to  set  up  such 
deposit  as  a  counterclaim  to  a  demand 
against  the  depositor,  where  he  has 
earned  nn  interest  while  the  money 

28 


remained  in  his  hands.  Sickles  v. 
Herald,  15  Misc.  116,  Modified  in  149 
N.  Y.  382. 

'  In  Hitz  V.  Jenks,  128  U.  8.  297,  31 
L.  ed.  166,  it  was  held  that  a  receiver 
of  a  national  bank  appointed  by  the 
comptroller  of  the  currency  was  not 
accountable  in  equity  to  the  owner  of 
real  estate  for  rents  received  by  him 
as  such  receiver  and  paid  by  him  into 
the  treasury  of  the  United  States  sub- 
ject to  the  disposition  of  the  comp- 
troller under  U.  S.  Rev.  Stat.  §  6234. 
Accruing  rents  collected  and  paid  into 
court  by  a  receiver  appointed  on  a 
bill  in  equity  against  the  mortgagor 
and  a  second  mortgagee  to  enforce 
the  first  mortgage,  which  appears  to 
have  been  satisfied  and  discharged,  be- 
longs to  the  second  mortgagee  so  far 
as  the  land  is  insufficient  to  pay  his 
debt. 

*  A  receiver  of  a  national  bank,  ap- 
pointed by  the  comptroller  under  the 
national  banking  act  may  sue  for  de- 
mand due  such  bank  in  his  own  name, 
or  in  the  name  of  the  bank.  He  is  not 
required  to  get  an  order  of  the  comp- 
troller for  such  purpose.  It  is  a  part 
of  his  official  duty  to  collect  the  as- 
sets. National  Batik  v.  Kennedy^  84 
U.  8. 17  Wall.  19,  21  L.  ed.  654;  Mrst 
Nat.  Bank  v.  National  Pahquioque 
Bank,  81  U.  S.  14  Wall  383,  20  L.  ed 
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sued  are  regelated  by  Btatnte,'  bat  the  provisions  of  the  statata 


840.  This  is  not  the  rule  in  regard  to 
suits  against  stockholders  who  are  not 
ordiDsry  debtors  in  contemplation  of 
the  statu le.    Id. 

Persons  sued  by  areceiyerappointed 
by  the  comptroller  under  the  National 
Banking  Act  cannot  inquire  into  the 
regularity  of  his  appointment.  CadU 
Y.Baker  b7  U.  8. 20  Wall.650, 22 L.  ed. 
448.  8uch  receiver  is  presumed  to  be 
appointed  with  the  approval  of  the 
Secretary  of  the  Treasury  within  the 
meaning  of  g  2,  art.  2  of  the  Consti- 
tution {Price  V.  AbboU,  17  Fed.  Rep. 
506),  and  he  may  sue  in  any  circuit 
coart  of  the  United  States  regardless 
of  citizenship  or  the  amount  involved 
under  U.  S.  Rev.  Stat.  §  629,  cl.  8  (Arm- 
itrong  v.  EttUsohn,  86  Fed.  Rep.  200; 
Piatt  V.  Beach,  2  Ben.  803),  and  in  the 
supreme  court  of  the  state  of  New 
York.  Piatt  v.  CratDford,  8  Abb.  Pr. 
N.  8.  297. 

In  Kennedy  v.  Gibson,  75  U.  8.  8 
Wall.  498.  19  L.  ed.  476.  it  was  held 
upon  a  bill  filed  under  g  50  of  the  Na- 
tional Banking  Act  of  1864  by  a  re- 
ceiver against  the  stockholders  where 
the  bank  had  failed  to  pay  its  notes 
that  it  was  indispensable  that  action 
on  the  part  of  the  comptroller  of  the 
currency  touching  the  personal  lia- 
bility of  the  stockholders  should  pre- 
cede the  institution  of  any  suit  by  the 
receiver,  and  this  fact  must  be  averred 
in  the  bill. 

As  to  the  collection  of  indebtedness 
due  the  bank,  see  Brinckerhoff  v.  Bost- 
wick,  88  N.  Y.  62;  Ackerman  v.  Hal- 
eey,  87  N.  J.  Eq.  856. 

» In  Petri  v.  Commercial  Nat,  Bank, 
142  U.  S.  644,  85  L.  ed.  1144,  it  is  held 
that  national  banks  may  sue  and  be 
sued,  complain  and  defend  in  any 
court  of  law  and  equity  as  fully  as 
natural  persons.    Under  the  National 


Banking  Act  of  1868,  it  was  provided 
that  suits  by  and  against  national 
banks  organised  thereunder  might  be 
brought  in  any  circuit,  district,  or  ter- 
ritorial court  of  the  United  States  held 
within  the  district  in  which  such  as- 
sociation may  be  established,  and  by 
the  act  of  June  8,  1864,  there  was 
added  to  this  statute  "or  in  any  state, 
county,  or  municipal  court  in  the 
county  or  city  in  which  said  associa- 
tion is  located,  having  jurisdiction  in 
similar  cases.'*  Both  of  these  provi- 
sions were  carried  into  U.  8.  Rev. 
Stat.  §  5198,  by  the  Amendatory  Act 
of  February  18,  1875.  chap.  80  (18 
Stat,  at  L.  816,  820).  Mr.  Chief  Jus- 
tice Fuller,  after  a  review  of  the  sev- 
eral acts  of  Congress  and  their  rela- 
tion to  national  banks,  says:  "Suits 
by  or  against  national  banks  might 
therefore  be  brought  or  removed  on 
the  ground  of  diverse  citizenship,  or 
of  subject-matter,  since,  as  they  were 
created  by  Congress  and  could  acquire 
no  right,  make  no  contract,  and  bring 
no  suit  which  was  not  authorized  by 
a  law  of  the  United  States,  a  suit  by 
or  against  them  was  necessarily  a  suit 
arising  under  the  law  of  the  United 
States."  See  O^bom  v.  Bank  cf 
United  States,  22  U.  S.  9  Wheat.  738. 
823.  6  L.  ed.  204,  224;  Leather  Mfre, 
Nat.  Bank  v.  Cooper,  120  U.  8.  778. 
781,  30  L.  ed.  816.  818;  Union  P.  B, 
Co.  V.  Myere  {** Pacific  R,  BemowA 
Cases"),  115  U.  8. 1,  29  L.  ed.  819. 

Prior  to  July  12,  1882.  suits  might 
be  brought  by  or  against  national 
banks  in  the  circuit  courts  of  the 
United  States  in  the  district  where 
the  banks  were  located,  but  by  the 
act  of  that  date  it  was  provided  that 
"the  jurisdiction  for  suits  hereafter 
brought  by  or  against  any  association 
established  under  any  law  providing 
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do  not,  in  all  matters  of  jurisdiction,  extend  to  receivers/ 
Neither  is  the  power  of  the  receiver  to  sue  confined  exclusively 
to  the  causes  of  action  provided  for  by  statute,'  and  while  he  may 


for  national  banking  associations,  ex- 
cept suits  between  them  and  the 
United  States,  or  its  officers  and  agents 
shall  be  the  same  as,  and  not  other 
than,  the  jurisdiction  for  suits  by  or 
against  banks  not  organized  under  any 
law  of  the  United  States,  which  do  or 
might  do  banking  business  where 
snch  national  banking  associations 
may  be  doing  business  when  such 
suits  may  be  begun."  22  Stat,  at  L. 
162,  168,  chap.  290,  g  4  Whittemore 
▼.  Amoskeag  Nat.  Bank,  184  U.  S. 
527,  83  L.  ed.  1002. 

The  national  banking  association 
organized  under  the  United  States 
statute  can  be  sued  in  a  state  court 
only  in  the  county  or  city  in  which 
the  association  is  established.  Crocker 
▼.  Mariiie  Nat,  Bank,  101  Mass.  240, 
but  see  CadU  v.  Tracy,  11  Blatchf. 
101. 

1  The  receivers  of  national  banks,  as 
snch,  have  not  the  privilege  in  all 
cases  of  being  sued  in  the  United 
States  courts  and  cannot  remove  such 
cases  against  them  from  state  courts  to 
the  United  States  courts.  The  court 
in  Bird  v.  Cockremy  2  Woods,  82,  say, 
"  I  am  not  aware  of  any  such  preroga- 
tive which  a  receiver  of  a  bank  has 
over  other  persons." 

In  Petri  v.  Commercial  Nat.  Bank, 
142  U.  S.  644,  35  L.  ed.  1144,  It  is 
held  that  a  national  bank  located  in 
one  state  may  bring  suit  against  a  citi- 
zen of  another  state  in  the  circuit 
court  of  the  United  States  for  the  dis- 
trict wherein  the  defendant  resides  by 
reason  alone  of  diverse  citizenship. 

Prior  to  the  Act  of  Congress  of 
July  12,  1882,  the  circuit  court  had 
concurrent  Jurisdiction  with  the  dis- 
trict court  without  regard  to  the 
amount   involved.    Frelinghuysen  v. 


Baidwin,  12  Fed.  Rep.  895;  Price  v. 
AbboU,  17  Fed.  Rep.  506;  Armstrong  v. 
Mtlesohn,  86  Fed.  Rep.  209;  Armstrong 
V.  Trautman,  86  Fed.  Rep.  275;  Piatt 
y.  Beach,  2  Ben.  808;  Stanton  v.  WUke- 
9on,  S  Ben.  857;  National  Bank  v.  Ken- 
nedy, 84  U.  S.  17  Wall.  19,  21  L.  ed. 
554;  Kennedy  v.  Gibson,  75  U.  8.  8 
Wall.  498.  19  L.  ed.  476. 

Under  the  Act  of  July  12,  1882, 
suits  by  or  against  a  national  bank, 
except  suits  between  them  and  the 
United  States  or  its  officers  and  agents, 
'*  shall  be  the  same  as  and  not  other 
than  the  Jurisdiction  for  suits  by  or 
against  banks  not  organized  under 
any  law  of  the  United  States,  which 
do  or  might  do  a  banking  business 
where  such  national  banking  associa- 
tion may  be  doing  business  when  such 
suits  may  be  begun."  See  also  Act  of 
August  13,  1888.  But  the  citizenship 
of  the  bank  does  not  determine  the 
citizenship  of  the  receiver.  Uendee  v. 
Connecticut  <fe  PR.  Co.2Q  Fed.Rep.677. 

^A  suit  by  a  receiver  of  a  national 
bank  to  recover  back  dividends  paid 
out  of  capital  is  one  to  recover  di- 
verted trust  funds,  resting  upon  no 
statute  or  act  of  Congress,  but  upon  a 
fundamental  principle  of  equity,  and 
may  be  maintained,  notwithstanding 
the  remedies  provided  by  the  National 
Banking  Act  as  to  the  individual  lia- 
bility of  stockholders.  Eayden  v. 
Thompson,  71  Fed.  Rep.  60. 

A  request  by  some  of  the  creditors 
of  a  bank  that  the  receiver  appointed 
in  proceedings  for  its  dissolution  shall 
bring  an  action  against  defaulting 
directors  furnishes  no  additional  rea- 
son for  bringing  the  action  in  a  court 
of  equity.  Higgins  v.  Teffi,  4  App. 
Div.  62. 
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Biie  in  the  United  States  courts,  he  is  not  confined  to  them,  but 
may  properly  sue  in  the  courts  of  the  state.      He  has  power  to 


'  In  National  Bank  y.  Kennedy ,  84 
U.  B.  17  Wall.  19,  21  L.  ed.  654,  it  is 
held  that  a  receiver  of  a  national  bank 
appointed  by  the  comptroller  of  the 
currency  under  the  50th  section  of  the 
National  Banking  Act,  may  sue  for 
demands  due  the  bank,  in  his  own 
name  as  receiver,  or  in  the  name  of 
the  bank,  and  is  not  obliged  to  get  an 
order  from  the  comptroller  for  such 
purpose.  Kennedy  v.  Oibsan,  76  U.  8. 
8  Wall.  606,  19  L.  ed.  479;  Mrst  Nai. 
Bank  v.  National  Pahquioque  Bank,  81 
U.  S.  14  Wall.  883,  20  L.  ed.  840. 

M.  suit  by  a  receiver  to  collect  in- 
debtedness due  his  insolvent  bank  may 
be  brought  properly  in  a  state  court. 
Piatt  V.  Crawford,  8  Abb.  Pr.  N.  8. 
297.  To  the  same  effect  are  Caee  v. 
Berwin,  22  La.  Ann.  821 ;  Brinckerhoff 
V.  Bosttoick,  88  N.  Y.  52;  AckermanY, 
Haisey,  87  N.  J.  Eq.  866.  In  this  case 
it  was  held  that  where  a  receiver  of  an 
insolvent  bank  refuses  to  bring  suit,  a 
creditor  and  stockholder  may,  for  the 
benefit  of  himself  and  for  such  other 
creditors  and  stockholders  as  elect  to 
join,  maintain  a  suit  against  the 
president  and  directors  for  gross  offi- 
cial neglect  and  mismanagement, 
whereby  the  bank  was  ruined. 

Receivers  of  national  banking  asso. 
ciations  as  such  have  not  the  privilege 
in  all  cases  of  being  sued  in  the  United 
States  courts  and  cannot  remove  such 
cases  against  them  from  the  state 
courts  to  the  United  States  courts. 
Bird  V.  Coekrem,  2  Woods,  82. 

In  Sendee  v.  Connecticut  dt  P.  B.IL 
Co.  28  Blatchf.  463,  it  was  held  that 
where  a  receiver  of  a  national  bank 
appointed  by  the  comptroller  has  pos- 
session of  bonds  pledged  to  the  bank 
for  a  debt  and  has  obtained  an  order 
for  the  sale   thereof   and  a  suit  is 


brought  in  a  foreign  country  against 
the  receiver  to  recover  the  bonds,  such 
suit  may  be  restrained  on  a  bill  filed 
by  the  receiver.  Of.  Plati  y.  Beach,  3 
Ben.  803. 

In  Tardley  v.  Diekaon,  47  Fed.  Rep. 
886,  a  receiver  of  a  national  bank 
brought  suit  in  the  circuit  court  to  re- 
cover an  indebtedness  due  the  bank 
without  regard  to  the  amount  in- 
Tolved. 

A  receiver  of  an  insolvent  national 
bank  is,  in  the  execution  of  its  duties, 
an  agent  and  officer  of  the  United 
States,  and  actions  brought  by  him  to 
recover  assessments  upon  stockholders 
for  the  payment  of  debts  of  the  bank 
are  suits  at  the  common  law  brought 
by  an  officer  of  the  United  States  un- 
der the  authority  of  an  Act  of  Con- 
gress, of  which  cases  the  circuit  court 
has  concurrent  jurisdiction  with  the 
district  court,  without  regard  to  the 
amount  sued  for.  IMce  ▼.  Abbott,  17 
Fed.  Rep.  606. 

In  Frelinghuysenv.  Baldwin,  12  Fed. 
Rep.  395,  it  is  held  that  a  receiver  of  a 
national  bank  is  an  officer  of  the 
United  States,  and  as  such  may  sue  in 
the  Federal  courts  in  the  district  in 
which  the  bank  is  located. 

The  appointment  of  a  receiver  does 
not  relieve  the  bank  from  a  suit  against 
it.  First  Nat,  Bank  v.  National  Pah- 
quioqvs  Bank,  81  U.  8.  14  WalL  498, 
20  L.  ed.  848. 

In  Movius  V.  Lee,  24  Blatchf.  291,  it 
is  held  that  a  receiver  of  a  national 
bank  has  power  to  enforce  against  its 
directors  individual  claims  for  losses 
incurred  through  the  nonperformance 
and  the  negligent  performance  of  their 
duties  in  the  district  court  of  the 
United  States. 

In  Stephens   ▼.   BemaySf  41    Fed. 
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maintain  suits  against  the  bank  directors  for  an  abnse  of  the  trast 
imposed  in  them  as  officials  of  the  bank,  such  as  waste  and  loss  of 
the  bank  assets.*  A  bank  having  gone  into  voluntary  liquidation 
maj  be  sued.' 

§  258.    Liability  of  stodch ciders. 

(a)  The  power  is  vested  in  the  comptroller  of  the  currency,  in 
a  proceeding  to  wind  up  an  insolvent  national  bank,  to  determine 
when  a  deficiency  exists,  and  the  propriety  of  enforcing  the  in- 
dividual liability  of  stockholders,  and  to  what  extent  it  is  neces- 
sary  to  enforce  such  liability,  and  his  determination  in  the  matter 
is  conclusive  upon  the  stockholders.*    His  action  is  a  condition 


Rep.  401,  it  Is  held  that  district  courts 
have  jurisdiction  of  an  action  to  en- 
force the  liability  of  a  stockholder  of 
an  insolvent  national  bank  under  U. 
8.  Rev.  Stat.  §  563,  subs.  4.  This 
jurisdiction  is  not  taken  away  by  Act 
of  July  12.  1882,  §  4,  and  Act  of 
August  18,  1888.  §  4.  See  also 
Stephens  v.  Bernays,  44  Fed.  Rep. 
642;  Stephens  v.  Bemays,  119Mo.  148. 

^Briygs  v.  Spaulding,  141  U.  S.  182, 
35  L.  ed.  662;  Modus  y.  Lee,  24 
Blatchf.  291. 

*0/'dway  v.  Central  Nat,  Bank,  47 
Md.  217;  I'lrst  Nat.  Bank  v.  National 
PaJiquioque  Bank,  81  U.  S.  14  Wall. 
383,  20  L.  ed.  840. 

*  Adams  v.  Johnson  {'*Bowden  ▼. 
Johnson"),  107  U.  S.  251,  27  L.  ed. 
386;  Toung  v.  Wempe,  46  Fed.  Rep. 
854. 

The  assessment  of  the  comptroller 
was  held  to  be  conclusive  upon  the 
stockholders  in  United  Staten  v.  Knox, 
102  U.  S.  422,  26  L.  ed.  216. 

In  Ptters  v.  Foster,  56  Hun,  607,  the 
levying  of  an  assessment  by  the 
comptroller  was  held  to  be  conclu- 
Bive  upon  the  debtors  and  stock- 
holders. See  also  Strong  v.  South- 
worth,  8  Ben.  331;  Kennedy  y,  Qibiont 
75  U.  8.  8  Wall.  498,  19  L.  ed.  476; 


Stanton  v.  Wilkeson,  8  Ben.  359;  Piatt 
V.  Beebe,  57  N.  Y.  839. 

In  Keyser  v.  HUz,  188  U.  S.  138,  33 
L.  ed.  531,  a  certificate  signed  by  the 
deputy  comptroller  of  the  currency  as 
"  acting  comptroller  of  the  currency, " 
is  held  to  be  a  sufficient  certificate 
within  the  requirements  of  U.  8. 
Rev.  Stat.  §  5154. 

In  United  States  v.  Knox,  102  U.  8. 
422.  26  L.  ed.  216,  the  comptroller 
assessed  against  several  shareholders 
a  sufficient  percentage  upon  the  par 
value  of  the  stock,  and  it  was  held 
that  he  had  no  power  to  direct  a  fur- 
ther assessment  to  supply  a  deficiency 
caused  by  the  inability  of  the  receiver 
to  enforce  the  payment  from  insolvent 
shareholders  or  those  beyond  his  jur- 
isdiction. The  liability  of  stockhold- 
ers is  several  and  is  effected  by  the 
failure  of  other  shareholders  to  pay. 

In  Davis  v.  Weed,  44  Conn.  569,  it 
was  held  that  by  the  Act  of  Congress 
all  stockholders  of  national  banks  are 
liable  to  assessment  in  case  of  insolv- 
ency of  such  bank  to  the  extent  of 
the  par  value  of  their  stock  in  addi- 
tion to  the  amount  invested  in  such 
stock,  but  persons  holding  stock  as 
executors,  administrators,  and  trus- 
tees are  not  to  be  personally  subject 
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precedent  to  the  institution  of  a  snit  bj  the  receiver.'  The  re- 
ceiver of  an  insolvent  national  bank  may  bring  suit  at  law  if  he 
seeks  to  recover  the  whole  liability,  or  in  equity  if  a  portion  is 
soaght  to  be  recovered.'    The  defendant  stockholder,  as  a  rule,  is 


to  tLuj  liability  of  stockbolders,  the 
liability  only  attaching  to  the  property 
in  their  hands. 

In  Casey  ▼.  QaUi,  04  U.  8.  078,  84 
L.  ed.  108,  the  amount  asaeaaed 
against  the  stockholder  was  held  to 
bear  Interest  from  the  date  of  the 
order.  See  also  Adams  ▼.  Johnson 
C'Botoden  ▼.  Johnson"),  107  U.  8. 
251,  27  L.  ed.  886. 

A  shareholder  who  is  liable  for  the 
debts  of  the  bank  is  liable  for  interest 
on  them  to  the  extent  to  which  the 
bank  would  have  been  liable,  not  in 
excess,  however,  of  the  maximum 
liability  fixed  by  the  statute.  Rich- 
mond y.  Irons,  121  U.  8.  27,  80  L.  ed. 
864. 

The  decision  of  the  United  States 
comptroller  as  to  the  necessity  for 
and  the  amount  of  an  assessment 
upon  the  stockholders  of  a  national 
bank  is  conclusive,  and  cannot  be 
questioned  in  an  action  by  the  re- 
ceiver of  the  bank  upon  the  assess- 
ment. O'Connor  v.  WiUurbyt  HI 
Cal.  528. 

In  Pauly  v.  State  Loan  dbT,  Oo.W 
Fed.  Rep.  430,  a  corporation  holding 
shares  of  stock  of  a  national  bank  as 
collateral  security  for  a  loan  and 
carried  on  the  books  of  the  bank  as  a 
pledgee  of  the  stock,  is  not  subject,  on 
the  bank's  insolvency,  to  the  statutory 
liability  of  a  stockholder. 

1  Casey  v.  QatU,  94  U.  8.  678,  24 
L.  ed.  168;  Qermania  Nat,  Bank  v. 
Case,  09  U.  8.  628,  25  L.  ed.  448; 
Kennedy  v.  Gibson,  75  U.  8.  8  Wall. 
498,  19  L.  ed.  476;  Bichmond  v.  Irons, 
121  U.  S.  27,  80  L.  ed.  864;  8tTong  v. 
B<nUh%o&rth,  8  Ben.  881. 


A  letter  from  the  oomptroller  ad- 
dressed to  the  receiver  directing  suit 
to  be  brought  to  enforce  personal  lia- 
bility of  the  stockholders  is  sufficient 
evidence  of  his  aathority.  Adams  v. 
Johnson  i*^ Bowdtn  v.  Johnson"),  107 
U.  8.  251,  27  L.  ed.  886;  QaUih  v. 
FiUih,  84  Fed.  Rep.  566. 

In  Toung  v.  Wemps,  46  Fed.  Rep. 
354,  it  is  held  that  the  only  thing 
necessary  to  allege  as  to  authority  is 
that  the  comptroller  determined  that 
the  assessment  was  necessary  and 
levied  it.  Since  an  assessment  is  con- 
clusive against  the  stockboldera,  the 
assessment  may  be  collected  in  an 
action  at  law. 

Assessments  by  the  comptroller 
were  sustained  in  the  following  cases: 

Tfiayer  v.  ButUr,  141  U.  8.  284,  85 
L.  ed.  711;  Butler  v.  EaUm,  141  U.  8. 
240,  85  L.  ed.  718;  AspinwaU  t.  But 
ler,  138  U.  8.  595,  33  L.  ed.  779; 
Adams  v.  Johnson  (''  Bowdsn  v.  John- 
son ").  107  U.  8.  251,  27  L.  cd.  886; 
Casey  v.  QalU,  04  U.  8.  678,  24  L.  ed. 
168;  Kennedy  v.  Gibson,  75  U.  a  8 
Wall.  498,  19  L.  ed.  476;  PeUrs  v. 
Foster,  56  Hun,  607. 

«  Casey  v.  GaUi,  94  U.  8.  678,  24 
L.  ed.  168;  Adams  v.  Johnson  ("  JS^iv- 
den  V.  Johnstm ").  107  U.  8.  251,  27 
L.  ed.  886. 

A  suit  may  be  brought  under  the 
National  Bank  Act  by  the  receiver  in 
law  or  equity  to  recover  from  stock- 
holders their  stock  liability  by  the 
receiver.  Kennedy  ▼.  Gibson,  76 
U  8.  8  Wall.  498.  19  L.  ed.  476. 

In  Peters  v.  Foster,  56  Hun,  607,  it 
is  held  that  a  receiver  of  a  national 
bank  of  another  state  appointed  by 
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entitled  to  an  equitable  set-off,  in  an  action  brought  against  him 
to  enforce  his  stock  liability,  where  the  obligations  are  mutual, 
growing  out  of  the  same  transaction,  and  the  bank  is  insolvent.' 


the  comptroller  will  not  be  treated  by 
the  courts  of  the  state  of  New  York 
18  a  foreign  receiver,  bat  he  can  sue 
therein  to  recover  an  assessment 
levied  upon  the  shareholders  of  the 
bank. 

In  Hartey  v.  Lord,  11  Biss.  144,  a 
bill  in  the  nature  of  a  creditor's  bill 
was  filed  under  the  provisions  of  a 
national  banking  law  to  enforce  a 
shareholder's  liability,  and  it  was 
held  that  the  suit  could  not  be  main- 
tained against  an  individual  share- 
holder while  the  creditor's  bill  was 
still  pending. 

Upon  a  bill  filed,  under  g  50, 
bj  a  receiver  against  the  transferrer 
and  transferree  to  enforce  liability 
will  lie  where  it  is  for  discovery  as 
well  as  relief,  the  transfer  being  good 
between  the  parties,  and  only  voidable 
at  the  election  of  the  complainant. 
Adams  v.  Johnson  ("  Bowden  v.  John- 
son "),  107  U.  8.  251.  27  L.  ed.  886. 

» In  Scott  V.  Armstrong,  146  U.  8. 
499,  86  L.  ed.  1059,  it  is  held  that  a 
receiver  of  an  insolvent  national  bank 
on  the  dissolution  of  the  bank  takes 
the  assets  in  trust  for  creditors,  and  in 
the  absence  of  a  statute  to  the  con- 
trary, subject  to  all  claims  and  de- 
jfenses  that  might  have  been  interposed 
against  the  insolvent  corporation. 
The  ordinary  equity  rule  of  set-off  in 
case  of  insolvency  is  that  where  the 
mutual  obligations  have  grown  out  of 
the  same  transaction,  insolvency  on 
the  one  hand  justifies  the  set-off  of  the 
debt  due  on  the  other;  and  there  is 
nothing  in  the  statutes  relating  to  na- 
tional banks  which  prevents  the  ap- 
plication of  that  rule  to  the  receiver  of 
an  Insolvent  national  bank.  Thus 
where  a  customer  of  a  national  bank. 


who,  in  good  faith,  borrows  money 
of  the  bank,  gives  his  note  therefore 
due  at  a  future  day  and  deposits  the 
amount  borrowed  to  be  drawn  against 
any  balance  applied  to  the  payment  of 
the  note  when  due,  has  an  equitable 
but  not  a  legal  right,  in  case  of  the  in- 
solvency and  dissolution  of  the  bank 
and  the  appointment  of  a  receiver  be- 
fore the  maturity  of  the  note,  to  have 
the  balance  of  his  credit  at  the  time  of 
the  insolvency  applied  to  the  payment 
of  his  indebtedness  on  the  note. 

In  Tardley  v.  Clothier,  49  Fed.  Rep. 
887,  it  was  held  that  a  depositor  in  an 
insolvent  bank,  who  had  indorsed  a 
note  that  was  subsequently  discounted 
by  the  bank,  in  a  suit  by  the  bank  to 
recover  the  amount  of  the  note,  that  he 
could  set  off  his  deposit  against  this 
amount  when  the  note  matured  after 
the  insolvency  of  the  bank.  This  case 
is  at  variance  with  Armstrong  v.  Scott, 
86  Fed.  Rep.  68,  and  Stephens  v. 
Sehuchmann,  82  Mo.  App.  8:^. 

Cf.  Jordan  v.  Sharlock,  84  Pa.  866; 
Skiles  V.  Houston,  110  Pa.  254;  Balbach 
v.  Frelinghuysen,  15  Fed.  Rep.  675. 

The  right  of  set-off  may  be  waived. 
United  States  Bung  Mfg,  Co,  v.  Armr 
strong,  84  Fed.  Rep.  94. 

In  Armstrong  v.  Warner,  49  Ohio  St. 
876,  17  L.  R.  A.  466,  it  is  held  that 
when  the  holder  of  a  claim  not  yet 
due,  arising  upon  contract,  becomes 
insolvent  and  transfers  the  same  be- 
fore maturity  and  the  debtor  at  the 
time  of  the  transfer  holds  a  similar 
claim  then  due  against  the  assignor, 
his  right  of  set-off  is  preserved  against 
the  assignee  when  the  tatter's  cause  of 
action  arises.  Equity  will  in  general 
enforce  the  right  of  set-off  by  decree- 
ing the  compensation  of  mutual  de- 


440 


RSC£lV£KbiiU'fi3w 


Suits  of  tliis  character  are  properly  bron^Tit  in  the  district  conrt' 
It  is  unuecessarj  that  a  person  shall  have  a  certiiicate  in  order  to 


mands  so  far  as  they  equal  each  other, 
where  they  have  grown  out  of  the 
same  or  connected  transactions,  or  the 
one  has  formed  in  whole  or  in  part 
the  consideration  of  the  other,  and  the 
party  against  whom  the  set-off  is  as- 
serted is  insolvent.  This  principle  is 
applied  under  U.  8.  Rev.  Stat,  g  5242, 
to  an  insolvent  national  bank  on  the 
ground  that  the  allowance  of  such  a 
set-off  is  not  the  creation  of  a  prefer- 
ence by  the  bank,  but  an  ascertain- 
ment merely  of  the  just  amount  due 
on  the  debtor's  obligation  and  is  en- 
forceable against  a  receiver  of  the 
bank. 

In  Louis  Snyder^s  Sans  v.  Armstrong, 
87  Fed.  Rep.  18,  the  same  principle 
was  adiiered  to. 

In  King  v.  Armstrong,  60  Ohio  St. 
222,  it  is  held  that  where  a  person  is 
entitled  to  share  in  the  distribution  of 
a  trust  fund  and  is  also  indebted  to 
the  fund  and  is  insolvent,  his  indebted- 
ness may,  in  equity,  be  set  off  against 
his  distributive  share;  and  such  right 
of  set-off  will  not  be  defeated  by  the 
assignment  of  the  claim,  though  made 
before  the  amount  of  his  indebtedness 
or  distributive  share  is  ascertained. 

See  also  Barbour  v.  National  Exeh, 
Bank,  50  Ohio  St.  00.  20  L.  R.  A.  102; 
Eughitt  V.  Hayes,  186  N.  Y.  163. 

In  Uobart  v.  Gould,  8  Fed.  Rep.  67, 
it  was  held  that  a  stockholder  of  an  in- 
solvent bank  who  happened  to  be  one 
of  the  creditors  could  not  cancel  or 
diminish  the  assessment  made  under 
the  provisions  of  U.  S.  Rev.  Stat 
§  5151.  by  off-setting  his  individual 
claim  against  such  liability. 

In  Uade  v.  McVay,  81  Ohio  St.  231, 
set-off  was  allowed  in  an  action 
brought  by  a  receiver  of  an  insolvent 
national  bank. 


In  WeOes  v.  8Umi,  88  Fed.  Rep.  807, 
an  action  was  brought  by  the  receiver 
of  an  insolvent  national  bank  to  re- 
cover of  a  stockholder  an  assessment 
on  his  shares.  Set-off  was  allowed 
under  the  peculiar  circumstaaces  of 
the  case. 

In  Stephens  ▼.  Schuehmann,  82  Ma 
App.  888,  a  suit  was  brought  by  the 
receiver  of  an  insolvent  national  bank 
against  the  indorser  of  a  promissory 
note  and  it  was  held  that  the  defend- 
ant could  not  defend  by  a  claim  of 
off-set  for  moneys  deposited  by  him  in 
the  bank.  The  receiver  in  such  case 
succeeds  to  the  rights  of  the  bank 
existing  at  the  time  it  goes  into  liquida- 
tion. A  claim  in  favor  of  the  bank 
which  first  matures  in  the  hands  of 
the  receiver  cannot  be  subjected  by 
way  of  set-off  to  a  claim  which  existed 
against  it  before  the  receiver's  rights 
accrued. 

Cf .  Jordan  ▼.  National  Shoe  d  L, 
Bank,  74  N.  Y.  467;  American  Bank 
▼.  WaU,  56  Me.  167:  MiUer  v.  Franklin 
Bank,  1  Paige.  444;  Colt  v.  Brown,  12 
Qray.  283;  Hade  ▼.  MeVay,  81  Ohio 
St.  231;  Fry  v.  Evans,  8  Wend.  630; 
Merria  v.  Seaman,  6  N.  Y.  168; 
Scammon  v.  Kimball,  02  U.  S.  802,  23 
L.  ed.  483;  Blount  v.  Windley,  05  U. 
S.  173,  24  L.  ed.  424;  Carr  v.  HamsL 
ion,  120  U.  S.  252,  82  L.  ed.  660. 

^Movius  V.  Lee,  24  Blatcbf.  201; 
Stepliens  v.  Bernays,  41  Fed.  Rep.  401^ 
44  Fed.  Rep.  642. 

State  courts  have  Jurisdiction  to  en- 
tertain such  an  action  and  the  act  of 
the  comptroller  in  levying  the  assess- 
ment is  conclusive  upon  debtors  and 
stockholders;  that  the  receiver  is  the 
proper  person  to  sue  is  held  in  Stanton 
V.  Wilkeson,  8  Ben.  860. 
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con8titnte  him  a  stockholder.*  The  lifthility  of  a  stockholder  may 
be  enforced  against  his  executora  and  administrators/  and  also 
against  married  women.' 


>  In  PadjU  Nat,  Bank  ▼.  Eaton,  141 
IJ.  8.  227,  85  L.  ed.  702,  it  is  held  that 
a  subscription  to  the  stock  in  a  na- 
tional bank  and  payment  in  full  of  the 
Bobscription  and  the  entry  of  the  sub- 
scriber's name  on  the  books  as  a  stock, 
holder  constitutes  the  subscriber  a 
shareholder  without  taking  out  the 
certificate.  See  also  2%aytf?'V.BM<for, 
141  U.  8.  234,  36  L.  ed.  711. 

In  Stephens  ▼.  FoUett,  48  Fed.  Rep. 
842.  it  is  held  that  one  who  subscribes 
and  pays  for  a  specified  number  of 
shares  of  a  proposed  increase  of  the 
capital  stock  of  a  national  bank,  which 
increase  in  fact  is  never  issued,  and  to 
whom  the  bank  officials  transfer  in- 
stead the  old  stock  of  the  bank  with- 
out the  knowledge  of  the  purchaser, 
or  without  his  consent,  is  not  a  share- 
holder within  the  meaning  of  the  stat- 
ute imposing  individual  liability  on 
shareholders  for  the  debts  of  the  bank. 
The  fact  of  such  subscriber  receiving 
dividends  on  the  old  shares  does  not 
estop  him  from  denying  his  liability. 

«In  Wickfuim  v.  HuU,  60  Fed.  Rep. 
826.  it  is  held  that  the  estate  of  a  de- 
ceased owner  of  national  bank  stock 
is  liable  to  an  assessment  levied 
against  his  executors  where  the  bank 
fails  after  the  death  of  the  stock- 
holder. In  this  case  an  action  was 
brought  against  the  executors  of  an 
estate  to  establish  its  liability  for  an 
as6(  ssment,  the  estate  at  the  time  be- 
ing in  the  possession  of  an  Iowa  pro- 
bate court  for  purposes  of  administra- 
tion. The  defendant  set  up  the 
limitation  of  the  Iowa  Code,  §  2421, 
in  regard  to  the  settlement  of  estates, 
and  it  was  held  that  the  proper  prac- 
tice in  such  cases  was  to  present  the 
daim  efetabiiBhed  in  the  Federal  court 


for  allowance  in  the  probate  proceed- 
ings. 

In  Richmond  ▼.  IroM,  121  U.  8.  27, 
80  L.  ed.  864,  it  is  held  that  the  statu- 
tory liability  of  a  shareholder  in  a  na- 
tional bank  for  the  debts  of  the  cor- 
poration survives  against  his  personal 
representatives.  And  that  the  stock- 
holder's liability  continues  under  the 
statute  until  his  stock  is  actually  trans- 
ferred upon  the  books  of  the  bank,  or 
until  the  certificate  has  been  delivered 
to  the  bank  with  power  of  attorney 
authorizing  the  transfer  and  a  request 
made  at  the  time  of  the  transaction  to 
have  the  transfer  made. 

See  also  MiUe  v.  BuiUr,  118  U.  8. 
655,  80  L.  ed.  266. 

•In  Bandy  v.  Cocke,  128  U.  8.  185, 
82  L.  ed.  396,  a  bill  in  equity  was  filed 
in  Kentucky  by  the  receiver  of  a 
national  bank  located  in  Arkansas 
against  a  married  woman  and  her 
husband,  who  were  alleged  to  be 
citizens  of  Kentucky,  to  enforce 
against  the  separate  property  of  the 
wife  an  assessment  of  the  comptroller 
of  50  per  cent  on  the  par  value  of  the 
stock  as  an  individual  liability,  it  ap- 
pearing that  the  shares  of  the  stock 
still  remained  in  the  name  of  the  wife 
upon  the  books  of  the  bank  and  that 
she  possessed  enough  property  in  her 
own  right  to  pay  the  assessment,  and 
it  was  held  that  the  bill  was  subtain- 
able  as  a  bill  in  equity. 

Married  women  are  held  liable  as 
stockholders  for  assessments,  in  Win- 
ters V.  Sowles,  88  Fed.  Rep.  700;  Key- 
ser  V.  Eitz,  133  U.  8.  138,  83  L.  ed. 
531;  Re  First  Nat.  Bmk,  49  Fed. 
Rep.  120;  Robinson  ▼•  Turreniine,  69 
Fed.  Rep.  554. 
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As  to  the  liability  of  stockholders,  §  5205  provides  that 
every  association  which  shall  have  failed  to  pay  up  its  capital 
stock,  as  required  by  law,  and  every  association  whose  capital 
stock  shall  have  become  impaired  by  losses  or  otherwise  shall 
within  three  months  after  receiving  notice  thereof  from  the 
comptroller  of  the  currency,  pay  the  deficiency  in  the  capital 
stock  by  assessment  upon  the  stockholders  pro  rata  for  the  amount 
held  by  each,  and  in  default  of  payment  a  receiver  shall  be 
appointed.*      Prior  to  1876  the  receiver  was  the  only  person  to 


» In  Mm  v.  BaOffr,  118  U.  S.  655. 
80  L.  ed.  266,  shares  of  the  capital 
stock  of  a  national  bank  were  sold  by 
an  auctioneer  at  public  auction  and 
were  bid  oiS  by  B  who  paid  the  auc- 
tioneer for  them  and  received  a  cer- 
tificate of  stock  with  power  of  attor- 
ney for  transfer  executed  blank.  The 
auctioneer  paid  the  money  to  the 
former  owner  of  the  stock.  No  for- 
mal transfer  was  made  upon  the  books 
of  the  bank.  Shortly  after  the  trans- 
action, the  bank  became  insolvent  and 
went  into  the  hands  of  the  receiver, 
who  made  assessments  against  the 
stockholders  under  the  provisions  of 
U.  8.  Rev.  Stat,  g  5205,  to  pay  the 
deficiency  of  the  capital.  A  suit 
was  instituted  by  the  receiver  against 
the  former  owner  of  the  stock,  and  it 
was  held  that  his  responsibility  ceased 
upon  the  surrender  of  the  certificate 
to  the  bank  and  the  delivery  to  its 
president  of  a  power  of  attorney  suf- 
ficient to  effect  and  intended  to  effect, 
as  the  president  knew,  a  transfer  of 
the  stock  on  the  books. 

In  IlayeB  v.  Shoemaker,  89  Fed. 
Rep.  819,  it  was  held  that  where  a 
shareholder  makes  a  bona  fide  sale  of 
his  stock  and  goes  with  the  purchaser 
to  the  bank,  indorses  his  cerlificite 
and  delivers  it  to  the  cashier  of  the 
bank  with  directions  to  make  the 
transfer  on  the  books,  he  is  thereby 
discharged  from  liability  and  is  not 


liable,  though  the  cashier  fall  to  make 
the  transfer,  upon  the  subsequent  sus- 
pension of  the  bank  for  an  assessment 
made  by  the  comptroller.  Suit  was 
brought  in  this  case  by  the  receiver. 

In  Johnson  v.  LaJUn,  6  Dill.  65,  108 
U.  8.  800.  26  L.  ed.  582,  it  was  held 
that  a  shareholder  had  a  right  to  make 
an  actual,  bona  fide  sale  and  transfer 
of  his  shares  to  any  person  capable  in 
law  of  taking  and  holding  the  same 
and  of  assuming  the  assignor's  liabil- 
ity in  respect  thereto;  and  that,  in  the 
absence  of  fraud,  this  right  is  not  sub- 
ject to  veto  by  the  directors  or  other 
shareholders.  When  such  a  transfer 
is  made  and  entered  on  the  books  the 
assignor  ceases  to  be  a  shareholder 
and  is  free  from  all  liability  thereon. 
As  between  the  seller  and  purchaser 
of  shares  the  sale  is  complete  when 
the  certificate  of  shares  is  duly  assigned 
with  power  to  transfer  the  same  on 
the  books  of  the  bank  and  payment 
therefor  is  received  by  the  seller. 

A  receiver  of  an  insolvent  national 
bank  is  the  only  party  who  can  main- 
tain a  suit  in  behalf  of  the  creditors 
to  set  aside  a  fraudulent  transfer  of 
stock  to  an  irresponsible  person,  and 
enforce  the  individual  liability  of  the 
transferrer.  Stuart  v.  Eayden,  72  Fed. 
Rep.  402. 

In  Turner  v.  First  Nat.  Bank,  26 
Iowa,  562.  it  was  held  that  under  the 
National  Currency  Act  assets  in  the 
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sne  and  recover  stock  liability  ;*  but  by  the  act  of  June  30  of  that 
year  the  power  was  conferred  upon  creditors  of  the  bank,  in  the 
following  provision : 

"That  when  any  national  banking  association  shall  have  gone 
into  liquidation  under  the  provisions  of  U.  S.  Rev.  Stat.  §  5220,  the 
individual  liability  of  the  shareholders  provided  for  in  §  6151 
may  be  enforced  by  any  creditor  of  such  association  by  bill  in 
equity,  in  the  nature  of  a  creditor's  bill,  brought  by  such  creditor 
on  behalf  of  himself  and  of  all  other  creditors  of  the  association 
against  the  shareholders  thereof  in  any  court  of  the  United  States 
having  original  jurisdiction  in  equity  for  the  district  in  which 
the  association  may  have  been  located  or  established.* 

(b)  In  an  action  by  the  receiver  of  a  national  bank  to  recover 
from  a  stockholder  his  stock  liability,  it  may  be  shown  by  the 
latter  in  defense  of  the  action  (1)  that  the  stock  was  transferred 
to  him  without  his  knowledge  or  consent,  and  not  subsequently 
ratified  ;*  or  (2)  that  the  claim  is  barred  by  the  statute  of  limitations  ;* 


hands  of  a  receiver  which  has  failed, 
when  reduced  to  money,  must  be 
ratably  divided  and  appropriated  to 
the  payment  of  all  legal  liabilities  of 
the  association,  whether  such  liabili- 
ties are  debts  technically  so  called,  or 
the  result  from  nonfeasance  or  mal- 
feasance of  the  association. 

'That  the  receiver  may  sue  to  re- 
cover stock  liability,  see  Richmond  v. 
Irons,  121  U.  8.  27,  80  L.  ed.  864;  De- 
lano Y.  Butler,  118  U.  S.  634,  30  L.  ed* 
260;  Casey  v.  OaUi,  94  U.  8.  678,  24 
L.  ed.  168;  Kennedy  v.  Gibson^  75  U. 
8.  8  Wall.  498,  19  L.  ed.  476;  WelUe 
V.  Stout,  88  Fed.  Rep.  807;  Welles  y. 
Larrahee,  36  Fed.  Rep.  866,  2  L.  R.  A. 
471;  Butler  v.  Aspinwall,  33  Fed.  Rep. 
217;  WMers  v.  Sowles,  82  Fed.  Rep. 
130,  767;  Price  v.  Wiitney,  28  Fed. 
Rep.  297;  Irons  v.  Manvfacturert^ 
Nat.  Bank,  17  Fed.  Rep.  808;  Price 
Y.  AbboU,  17  Fed.  Rep.  506;  Hohart  v. 
JohnMn,  8  Fed.  Rep.  493;  Case  v. 
BmaU,  4  Woods,  78. 

The  Act  of  1876  provides  that  a 


creditor  may  file  a  bill  in  equity  to 
enforce  stock  liability. 

*  Act  of  June  80,  1876(19  Stat,  at 
L.  68). 

A  creditor  not  presenting  his  claim 
is  not  entitled  to  share  in  the  distribu- 
tion. Richmond  v.  Irons,  121  U.  8. 
27,  80  L.  ed.  864;  Irons  v.  ManvfaeU 
urers*  Nat.  Bank,  27  Fed.  Rep.  591. 

'  It  appeared  that  stock  was  trans- 
ferred to  a  person  without  the  knowl- 
edge of  such  person  or  consent,  and 
it  was  held  that  such  transfer  did  not 
make  the  transferree  liable  as  a  share- 
holder in  the  association  in  the  ab- 
sence of  an  approval  or  acquiesence 
in  such  transfer,  or  other  ratification 
thereof,  such  as  an  acceptance  of 
benefits,  etc.  Keyfier  v.  Uitz,  133  U.  8. 
188,  88  L.  ed.  531. 

*  In  Butler  v.  PooU,  44  Fed.  Rep. 
586,  in  an  action  by  a  receiver  of  a 
national  bank  against  stockholders 
for  assessments  on  stock  the  statute 
of  limitationa  was  properly  plead- 
able. 
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or  (3)  a  former  recovery  in  a  state  conrt  for  the  same  liabiL 

itj/ 

A  stockholder  when  sued  on  his  subscription  is  estopped  from 
denying  the  validity  or  existence  of  the  corporation ;'  nor  does  a 
colorable  transfer  of  his  stock  relieve  him ; '  nor  payments  made 
under  a  mistake  of  fact/ 


>  In  Buil&r  y.  SaUm,  141  U.  8.  240. 
85  L.  ed.  718,  a  receiver  of  a  national 
bank  brought  suit  in  the  circuit  court 
to  recover  the  amount  of  an  unpaid 
fiubscription.  The  defendant  set  up 
a  judgment  in  the  state  court  on  the 
same  issue  decided  in  her  favor  as  an 
estoppel,  which  defense  was  sus- 
tained. 

Rights  of  stockholders  cannot  be 
affected  by  the  acts  of  the  president 
of  a  bank  after  it  has  gone  into  liqui- 
dation. Schrader  ▼.  Manufacturerif 
Nat.  Bank,  183  U.  8.  67.  88  L.  ed. 
664;  Mom  v.  McCullovgh,  6  Hill,  131; 
Miller  v.  White,  60  N.  T.  187;  Mc- 
Mahon  V.  Maey,  51  N.  Y.  155;  Tiippe 
V.  Eunclieon,  82  Ind.  807. 

The  expenses  of  a  receivership  of  a 
national  bank  appointed  in  a  credit- 
or's suit  contesting  a  voluntary 
liquidation  of  the  bank  cannot  be 
charged  upon  the  stockholders  as 
part  of  their  statutory  liability,  but 
must  be  paid  by  the  creditors  who 
instituted  the  proceeding.  Richmond 
▼.  Irons,  121  U.  S.  27,  30  L.  ed.  864. 

•  In  Casey  v.  Galli,  04  U.  S.  673.  24 
L.  ed.  168,  it  was  held  that  where  a 
receiver  was  ordered  to  collect  an 
amount  equal  to  the  full  par  value  of 
the  stock  the  suit  mif^ht  be  brought 
at  law.  In  such  case  the  stockholder 
is  estopped  from  denying  the  exist- 
ence or  validity  of  the  corporation. 

*ln Davis Y.  Stevens,  17Blatchf.  259, 
a  purchaser  of  stock  in  a  national 
bank,  to  conceal  his  ownership  and 
avoid  liability,  caused  it  to  be  trans- 
ferred to  another  person  pecuniarily 


irresponsible,  but  it  was  held  that  so 
long  as  he  remains  the  actual  owner 
he  is  a  shareholder  within  the  mean- 
ing of  the  act  of  June  8,  1864.  Such 
colorable  transfer  is  void.  Oermania 
Hat.  Bank  v.  Case,  90  U.  8.  628,  25 
L.  ed.  448.  See  also  Adams  v.  John- 
son {'*Botoden  v.  Johnson"),  107  U.  a 
261.  27  L.  ed.  886. 

In  Oermania  2M,  Bank  v.  Case, 
supra,  a  party,  by  way  of  pledge  or 
collateral  security  for  a  loan  of 
money,  accepted  the  stock  of  a 
natioDal  bank,  which  he  caused  to  be 
transferred  to  himself  on  its  books, 
and  it  was  held  that  by  so  doing  he 
immediately  became  liable  as  a  stock- 
holder and  could  not  relieve  himself 
from  such  liability  by  making  a 
colorable  transfer  of  such  stock.  The 
order  of  the  comptroller  prescribing 
to  what  extent  the  individual  liability 
of  stockholders  shali  be  enforced  is 
conclusive. 

*  In  Delano  v.  Butler,  118  U.  8. 634, 
80  L.  ed.  260,  the  comptroller  ap- 
pointed a  receiver  of  an  insolvent 
national  bank  and  also  made  an 
assessment  on  the  shareholders  of 
100  per  cent  on  the  stock.  The 
shareholder  declining  to  pay,  the  re- 
ceiver brought  an  action  at  law 
against  him  for  the  assessment  on 
sixty  shares  of  stock  standing  in  his 
own  name.  The  shareholder  there- 
upon filed  a  bill  in  equity  to  restrain 
the  prosecution  of  the  action,  claim- 
ing that  he  was  not  liable  for  the  full 
assessment  by  reason  of  an  increase 
in    the   capital    stock    without    the 
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The  receiver's  right  of  recovery  is  limited  to  the  right  of  the 
corporation  had  d,o  receiver  been  appointed/ 

§  259.    Illegal  preferences. 

Section  5242  of  the  United  States  Revised  Statutes  renders  in- 
valid as  preferential  all  transfers  of  notes,  bonds,  bills  of  exciiange, 
or  other  evidence  of  debt,  deposits  to  its  credit,  mortgages,  sureties 
on  real  estate,  judgments  or  decrees  in  its  favor,  deposits  of  money, 
bullion,  or  other  valuable  thing  for  its  use,  or  for  the  use  of  any  of 


knowledge  on  the  part  of  the  stock- 
holder of  a  deficiency  existing,  and  it 
was  held  that  the  shareholder  having 
received  the  certificates  for  the  in- 
creased stock  was  liable,  and  that  he 
was  not  entitled  to  a  credit  upon  the 
assessment  by  reason  of  payments 
having  been  made  by  him  on  a  mis- 
apprehension, such  payments  not 
being  under  such  mistake  as  a  court 
of  equity  would  relieve  him  from. 

In  HoU  V.  T/iomas,  105  Cal.  378,  a 
stockholder  appeared  on  the  books  to 
be  the  owner  of  sixty  shares,  fifty  of 
which  he  claimed  to  have  sold  to 
another  person,  and  on  suit  being 
brought  against  him  it  was  held  that 
the  stockholder  could  not,  after  hav- 
ing voluntarily  paid  a  percentage  on 
the  assessment  of  the  sixty  shares 
upon  demand  of  the  receiver,  recover 
back  money  paid  on  the  fifty  shares 
on  the  ground  of  a  mistake  of  fact 
upon  ascertaining  that  a  surplus  re- 
mained after  other  stockholders  had 
paid  their  assessment.  The  payment 
was  voluntarily  made  with  knowledge 
of  the  facts  and  could  not  be  recovered 
back. 

In  Oermania  Nat,  Bank  v.  Ckue^  99 
U.  8.  628.  25  L.  ed.  448,  it  was  held 
that  a  shareholder  was  estopped  from 
denying  his  position  as  such  stock- 
holder of  the  bank  under  the  circum- 
stances of  the  case. 

'  In  Winters  v.  Armitrong,  87  Fed. 
Rep.  508,  it  is  held  that  in  an  action 


by  the  receiver  of  a  national  bank  to 
enforce  subscriptions  to  the  proposed 
increase  of  its  capital  stock,  an  alle- 
gation that  the  bank,  subsequent  to  the 
defendant's  subscription,  and  with 
their  knowledge,  represented  to  the 
public  by  means  of  circulars,  etc., 
that  its  capital  stock  had  been  so  in- 
creased and  that  defendants  allowed 
their  names  to  remain  as  subscribers 
to  the  increased  stock,  but  without 
alleging  that  the  public  gave  the 
credit  to  the  bank  on  the  faith  that 
defendants  were  part  owners  of  the 
increased  stock,  or  that  they  allowed 
themselves  to  be  held  out  as  actual 
stockholders,  does  not  show  that  they 
are  estopped  to  plead  the  failure  of 
the  bank  to  comply  with  the  statu- 
tory requirements  in  perfecting  such 
increase.  The  receiver  stands  in  the 
shoes  of  the  bank  and  can  assert  no 
right  against  the  subscribers  which 
the  bank  could  not  have  asserted.  A 
stibscriber  who  has  made  payments 
on  a  subscription  to  the  proposed  in- 
crease, believing  that  the  require- 
ments would  be  complied  with,  is 
entitled  to  have  the  amount  thereof 
allowed  as  a  claim  against  the  assets 
of  the  bank  in  the  receiver's  hands. 

In  OuUing  v.  Damerei,  88  N.  Y. 
410,  it  is  held  that  the  receiver  in 
actions  by  him  occupied  no  better 
position  and  had  no  better  right  than 
the  corporation  over  whose  property 
he  was  appointed. 
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its  shareholders  or  creditors,  all  payments  of  money  to  either 
after  the  commission  of  an  act  of  insolvency,  or  in  contemplation 
thereof,  made  with  a  view  to  prevent  the  application  of  its  assets 
in  the  manner  prescribed  by  the  act,  or  made  with  a  view  to  the 
preference  of  one  creditor  to  another,  except  in  the  payment  of 
its  circulating  notes.*     The  transfer  in  contemplation  of  the  act 


1  An  insolvent  national  bank  after 
insolvency  has  no  rl^ht  to  prefer  a 
creditor  in  violation  of  U.  8.  Rev. 
Stat.  §  5242,  if  such  preference  is  in 
contemplation  of  insolvency.  And 
in  such  case  v^ant  of  knowledge  on 
the  part  of  the  corporation  receiving 
such  preference  is  immaterial.  Nor- 
tional  SecuHty  Bank  v.  BuUer,  129  U. 
8.  223,  32  L.  ed.  682. 

In  NaiumaX  Security  Bank  v.  But- 
ler ^  iitpra,  suit  v^as  brought  by  the  re- 
ceiver of  a  national  bank  against  an- 
other national  bank  to  recover  from 
the  latter  certain  moneys  alleged  to 
have  been  paid  to  the  latter  and  held 
by  it  as  a  preferred  creditor  in  viola- 
tion of  U.  8.  Rev.  8tat.  g  6242.  It 
was  held  that  the  transfer  of  the  se- 
curities, if  made  in  contemplation  of 
insolvency,  was  fraudulent  under  the 
statute,  although  there  was  no  such 
Intention  on  the  part  of  the  security 
bank  in  receiving  the  transfer,  and 
although  there  was  no  knowledge  or 
suspicion  at  that  time  on  the  part 
of  the  security  bank  that  the  Pacific 
Bank  was  insolvent,  or  contemplated 
Insolvency,  or  was  not  doing  business, 
or  that  its  directors  had  voted  to  close 
it,  or  that  application  was  to  be  made 
for  a  receiver. 

Insolvency  is  such  a  condition  of 
affairs  that  the  bank  is  unable  to  meet 
its  obligations  as  they' mature  in  the 
nsual  course  of  business.  An  act  of 
insolvency  takes  place  when  a  bank 
has  actually  failed  to  meet  some  of 
its  obligations.  BoberU  ▼.  Hill,  24 
Fed.  Rep.  571;  Market  Nai.  Bank  v. 
Padific  Nat,  Bank,  80  Hun,  60. 


It  is  in  contemplation  of  insolveni^ 
when  it  becomes  reasonably  apparent 
to  its  officers  that  it  will  presently  be 
unable  to  meet  its  obligations,  and 
will  be  obliged  to  suspend  its  ordi- 
nary operations.  Id.  If  the  bank  is 
in  contemplation  of  insolvency  it  is 
not  necessary  that  the  party  to  whom 
the  transfer  is  made  should  be  awan 
of  it.  Com  v.  O&izen^  Bank,  2  Woods, 
28;  Iron  v.  Manufacturertf  Nat.  Bank, 
6  Bi88.  801.  An  execution  returned 
nuUa  bona  is  evidence  of  insolvency. 
WJiseloek  v.  East,  77  111.  296.  Cf .  Rh 
berU  V.  HiU,  24  Fed.  Rep.  671 ;  Arm- 
strong  v.  GhemieaX  Nat.  Bank,  41  Fed. 
Rep.  234;  Fa^«r  v.  HaU,  88  U.  S.  \% 
Wall.  684,  21  L.  ed.  604;  Casey  v.  La 
BocieU  ds  Credit  MobiUer,  2  Woods,  77. 

The  intent  to  give  a  preference  is 
presumed  when  the  bank  officers  know 
of  its  insolvency,  and,  therefore, 
know  it  cannot  pay  all  its  creditors  in 
full.  BoberU  v.  HiU,  24  Fed.  Rep. 
671,  Overruling  BoberU  v.  HiU,  28 
Fed.  Rep.  811.  8ee  also  National 
Security  Bank  v.  Price,  22  Fed.  ilep. 
697;  Case  v.  Citizens'  Bank,  2  Woods, 
28,  100  U.  8.  446,  25  L.  ed.  695;5aK>. 
per  V.  Turpin,  2  Low.  Dec.  29. 

In  Davis  v.  Elmira  Sav.  Bank,  161 
U.  8.  275.  40  L.  ed.  700,  it  is  held 
that  §  180  of  chapter  689  of  the 
laws  of  the  state  of  New  York  of 
1892,  providing  for  the  payment  by 
the  receiver  of  an  insolvent  bank,  in 
the  first  place,  of  the  deposits  in  its 
bank  by  savings  banks  when  applied 
to  an  insolvent  national  bank,  is  in 
conflict  with  §  6286  of  the  Revised 
Statutes  of  the  United  States,  directing 
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which  is  rendered  void  must  be  with  a  view  of  giving  a  prefer- 
ence, and  not  the  giving  of  security  for  an  actual  loan,*  made  in 


the  comptroller  of  the  curreDcy  to 
make  ratable  dividends  of  the  money 
paid  over  to  him  by  such  receiver 
on  all  claims  proved  to  his  satis- 
faction or  adjudicated  in  a  court  of 
competent  Jurisdiction,  and  is  there- 
fore void  when  applied  to  a  national 
bank,  and  is  a  preference  prohibited 
by  the  National  Banking  Act.  This 
case  reverses  the  case  of  Elmira  Saa, 
Bank  v.  BavU,  142  N.  Y.  590,  26  L. 
R  A.  546,  and  also  same  case  in  78 
Hud,  857.  See  also  Venango  Nat, 
Bank  v.  Taylor,  56  Pa.  14. 

1  In  Be  Armitrong,  41  Fed.  Rep.  881, 
it  \vas  held  that  U.  S.  Rev.  Stat. 
§  5242,  which  invalidates  all  transfers 
of  notes,  etc. ,  of  a  national  bank  after 
the  commission  of  an  act  of  insolvency 
with  a  view  to  the  preference  of  one 
creditor  over  another  does  not  pro- 
hibit a  bank  which  has  in  good  faith 
accepted  a  draft  of  a  national  bank 
the  day  before  the  latter's  insolvency, 
and  afterwards  paid  the  same,  from 
applying  the  profits  of  collections 
made  by  it  in  its  hands  belonging  to 
the  insolvent  bank  to  the  payment  of 
the  draft  since  its  lien  on  such  collec- 
tions runs  from  the  date  of  accepts 
ance. 

In  Armstrong  ▼.  vTiemieal  NaL 
Bank,  41  Fed.  Rep.  234.  it  was  held 
under  U.  S.  Rev.  btat.  g  5242,  that  the 
section  is  directed  to  a  preference  as  in 
giving  security  for  a  debt  which  is 
created;  and  if  the  transaction  be  free 
from  fraud  in  fact  and  is  intended 
merely  to  adequately  protect  a  loan 
made  at  the  time,  the  creditor  can  re- 
tain the  property  transferred  to  se- 
€urc  such  loan  until  the  debt  is  paid, 
though  the  debtor  is  insolvent,  and 
the  creditor  has  reason  to  believe  at 
the  time  that  to  l>e  the  fact    A  bank 


is  not  in  contemplation  of  insolvency 
until  the  fact  becomes  reasonably  ap- 
parent to  its  officers  that  It  will  pres- 
ently be  unable  to  meet  its  obliga- 
tions, and  will  be  obliged  to  suspend 
its  ordinary  operations.  Cf.  Bob&rU 
V.  HiU,  24  Fed.  Rep.  571;  Tiffany 
V.  Lucas,  82  U.  8.  15  Wall.  410,  21 
L.  ed.  198;  Cook  v.  TulJU,  85  U.  8.  18 
Wall.  882,  21  L.  ed.  933;  Clark  ▼. 
Iselin,  88  U.  8.  21  Wall.  860,  22  L. 
ed.  568;  Casey  v.  La  SociStS  dd  Credit 
MobiUer,  2  Woods,  77. 

In  Cook  County  Nat.  Bank  ▼.  United 
States,  107  U.  S.  445,  27  L.  ed.  537,  it 
is  held  that  §  8466  of  U.  8.  Rev.  Stat, 
which,  in  certain  cases  mentioned, 
gives  the  United  States  priority  of 
payment  of  debts  due  to  it,  does  not 
apply  to  its  demands  against  an  in- 
solvent national  bank. 

In  Hayes  v.  Beardsley,  186  N.  T. 
299,  an  action  was  brought  by  a  re- 
ceiver of  a  national  bank  to  recover 
payments  alleged  to  have  been  made 
by  the  bank  in  violation  of  the  Na- 
tional Banking  Act,  which  declared 
void  all  transfers  of  securities  and 
payments  made  by  a  bank  organized 
under  it  ''after  the  commission  of  an 
act  of  insolvency,  or  in  contemplation 
thereof,  made  with  a  view  to  prevent 
the  application  of  its  assets,"  where 
it  appeared  that  the  bank  at  the  time 
of  the  payments  was  in  fact  insolvent, 
and  had  been  so  for  years,  which  was 
known  only  to  the  cashier,  it  was 
held  that  the  complaint  of  the  receiver 
was  properly  dismissed  as  the  plain- 
tiff failed  to  show  that  the  payments 
were  made  in  contemplation  of  in- 
solvency, or  to  prevent  the  applica- 
tion of  the  bank  assets  as  prescribed 
by  law.  In  this  case  the  insolvency 
of  the  bank  was  concealed  by  the 
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good  faith.'     The  statute  also  prohibits  attachments  of  the  prop- 
erty of  the  bank  after  insolvency." 

§  260.    Liability  of  directors. 

Section  6239,  United  States  Revised  Statutes,  provides  that  if 
the  directors  of  any  national  banking  association  shall  knowiugly 
violate,  or  knowingly  permit  any  of  the  officers,  agents,  or  serv- 
ants of  the  association  to  violate,  any  of  the  provisions  of  title 
Ixii.  of  Kational  Bank  Act,  all  the  rights,  privileges,  and  fran- 
chises of  the  association  shall  be  thereby  forfeited,  to  be  deter- 
mined and  adjudged  by  a  proper  circuit,  district,  or  territorial 
court  of  the  United  States  in  a  suit  brought  for  that  purpose  by 
the  comptroller  of  the  currency  in  his  own  name  before  the  asso- 
ciation shall  be  declared  dissolved.  And  in  cases  of  such  viola- 
tion every  director  who  participated  in  or  assented  to  the  same 
shall  be  held  liable  in  his  personal  and  individual  capacity  for  all 
damages  which  the  association,  its  shareholders,  or  any  other  per- 
son, shall  have  sustained  in  consequence  of  such  violation.  Ac- 
tions for  a  violation  of  this  section  are  properly  brought  by  the 
receiver,'  but  inasmuch  as  the  form  of  action  is  not  prescribed,  the 


oasbier  aod  none  of  Its  directors  were 
suspicious  thereof,  but,  under  the  cir- 
cumstances, the  fact  that  the  defend- 
ant was  a  director  did  not,  as  a  mat- 
ter of  law,  charge  him  with  liability 
for  the  payments  made  to  him,  he 
having  acted  in  good  faith  and  in  ig- 
norance of  the  wrongdoing  and  of  the 
bank's  insolyency. 

The  preference  of  one  creditor  to 
another  by  a  national  bank,  as  con- 
templated in  U.  S.  Rev.  Stat.  §  5242,  is  a 
preference  given  to  the  creditor  to  se- 
cure or  pay  a  pre-existing  debt.  When 
a  national  bank,  in  embarrassed  cir- 
cumstances and  in  need  of  assistance, 
receives  a  loan  of  money  or  other 
valuable  material  aid  from  a  person 
who  knows  its  embarrassed  state,  on 
condition  that  the  party  making  the 
loan  or  giving  the  aid,  shall  be  se- 
cured therefor,  and  the  security  is 
accordingly  given  on  a  pledge  of  part 


of  the  assets  of  the  bank,  this  is  not 
giving  him  a  preference  within  the 
meaning  of  the  statute.  Ca^ey  v.  La 
&>eUU  de  Credit  MobUier,  2  Woods, 
77;  Clark  v.  Iselin,  88  U.  B.  21  Wall 
860,  22  L.  ed.  568. 

^Hartey  v.  Allen,  16  Bb  ch  .  29; 
FirU  Nat.  Bank  v.  Colby,  88  L.  S.  21 
Wall.  609,  22  L.  ed.  6»7.  And  see 
BuOer  ▼.  Coleman,  124  U.  S.  721.  81 
L.  ed.  567;  Rayncr  v.  Pacific  Nat 
Bank,  98  N.  T.  871;  National  Shoe  <ft 
L.  Bank  ▼.  Mechanics*  Nat,  Batik,  89 
N.  Y.  467. 

•In  Brigg$  v.  Bpaulding,  141  U.  S. 
182,  85  L.  ed.  662,  a  bill  was  filed  by 
a  receiver  of  a  national  bank  against 
the  directors  of  the  bank  seeking  to 
recover  from  such  directors  by  reason 
of  negligence  in  the  managemopt  of 
the  affairs  of  the  bank.  The  court 
held  that  the  directors  were  liot  to  be 
held  responsible  simply  because  they 
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practice  is  not  uniform  as  to  whether  tlie  action  shall  be  at  law  or  in 
eqnitj.  Eqaitj  has  been  held  to  furnish  a  more  complete  and 
adequate  remedy  in  similar  cases  under  similar  statutes,'  but  ac- 
tions at  law  have  also  been  maintained.'  The  managers  of  a  bank 
are  not  liable  when  personally  sued  by  the  receiver  for  alleged 


did  not  prevent  the  losses  during  the 
period  they  were  directors  and  that  it 
was  not  their  duty  as  such  to  fl:o 
among  the  clerics  and  look  through 
the  boolES,  or  call  for  and  run  over  the 
bills  receivable.  The  directors  of  a 
bank  must  exercise  ordinary  care  and 
prudence  in  the  administration  of  its 
affairs  and  use  reasonable  supervision 
over  the  conduct  of  the  business,  but 
they  are  not  to  be  shielded  from  lia- 
bility because  of  want  of  knowledge 
of  wrongdoing  if  such  ignorance  is 
the  result  ot,  gross  intention. 

Cf.  Brinckerhoff  v.  Bottwick,  88  N. 
T.  52;  Movitu  v.  Lee,  80  Fed.  Rep. 

298. 

A  suit  by  a  receiver  may  be  main- 
tained in  the  United  States  circuit 
court  without  reference  to  citizenship 
of  the  parties  (Anrntrong  v.  TrauU 
man,  86  Fed.  Rep.  275),  or  in  a  state 
court,  Brinckerhoff  Y.  Boattoiek,  88  N. 
Y.  52. 

A  suit  by  a  receiver  cannot  be  com- 
pounded by  the  comptroller  without 
leave  of  court.  Cdae  v.  Small,  4 
Woods,  78. 

Bank  officers  are  not  liable  for 
errors  of  Judgment  in  making  loans 
and  discounts  in  good  faith  and  for 
what  they  deemed  the  best  interests  of 
the  bank.     Witters  v.  Bowles,  31  Fed. 

Rep.  1. 

*  Hamor  v.  Henning,  98  U.  8.  228, 
23  L.  ed.  879;  &ane  v.  CMsolm,  113 
U.  8.  802.  28  L.  ed.  991;  Crown  v. 
Brainerd,  57  Vt.  625.  And  see  under 
this  statute,  Briggs  v.  Bpaulding,  141 
U.  8.  182,  85  L.  ed.  662. 

In  WeOee  v.  Oracee,  41  Fed.  Rep. 

29 


459,  it  is  held  that  the  personal  liabil- 
ity of  directors  of  a  national  bank  for 
a  violation  of  §  5204,  by  declaring 
dividends  in  excess  of  net  profits,  and 
of  §  5200,  for  loaning  to  separate  per- 
sons, firms,  or  corporations,  amounts 
exceeding  one  tenth  of  the  capital 
stock,  cannot  be  enforced  in  an  action 
at  law.  It  is  also  held  that  before  a 
suit  can  be  instituted  against  directors 
for  a  violation  of  the  statute  it  must 
be  adjudged  by  a  proper  court,  that 
such  acts  have  been  done  as  authorize 
the  forfeiture  of  the  charter.  In  this 
suit  the  action  was  instituted  and 
prosecuted  by  the  receiver. 

'  StepTiena  v.  Owrstolz,  48  Fed.  Rep. 
771 ;  Bank  of  Povghkeepm  v.  Ibbotaon, 
24  Wend.  479;  Peny  v.  Turner,  55 
Mo.  418;  Culver  v.  Third  Nat.  Bank, 
64  111.  528;  Matthews  v.  Albert,  24  Md. 
527;  JShrris  v.  Johnson,  84  Md.  485. 

In  Stephens  v.  (herstok,  supra,  it 
was  held  that  an  action  by  a  receiver 
of  a  bank  whose  charter  had  been  for- 
feited under  the  statute  against  a  di- 
rector is  properly  brought  at  law. 
there  being  no  necessity  of  invoking 
the  aid  of  a  court  of  chancery  by  rea- 
son of  the  nature  of  the  issues  in- 
volved, or  to  avoid  a  multiplicity  of 
suits.  In  this  case  it  is  also  held  that 
the  right  to  maintain  an  action  by  a 
receiver  under  §  5289  against  a  bank 
director  on  account  of  excessive  loans 
made  while  the  defendant  was  acting 
as  director,  does  not  depend  upon  the 
fact  that  the  comptroller  has  or  has 
not  procured  a  forfeiture  of  the  bank's 
charter. 
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mismanagement  in  not  requiring  in  their  discretion  a  bond  from 
the  president  for  the  faithfal  discharge  of  his  duty  as  an  official, 
nor  for  unsafe  or  irregular  investments  made  without  tlieir  knowl- 
edge or  complicity,  and  may  also  plead  the  statute  of  limitations.' 
They  are  liable,  however,  for  receiving  deposits  when  they  know, 
or  may  readily  learn,  that  the  bank  is  insolvent.' 


1  WiUiafM  y.  Halliard,  88  N.  J.  Eq, 
878. 

^Delano  ▼.  Ca$e,  17  1)1.  App.  681; 
Gragie  ▼.  Ha^ey,  99  N.  Y.  131 ;  OrcUgie 
Y.  bmUK  14  Abb.  N.  0.  409. 

A  shareholder  cannot  maintain  a 
suit  against  the  officers  for  mi8mnn- 
ageme&t  and  negligence  which  causes 


the  bank  to  become  insolvent  and  its 
stock  worthless  (Conway  y.  HaUeg, 
44  N.  J.  L.  462),  unless  the  comp- 
troller and  receiver  refuse  to  do  so 
{Nelson  v.  Burrows,  9  Abb.  N.  G.  280), 
or  where  the  receiver  is  a  director. 
Brinekerkoff  v.  BotUtnek,  88  N.  T.  62. 


CHAPTER  XIV. 


RECEIVERSHIP  OF  RAILWAYS. 


%  270.  General— attitude  of  courtB. 
§  271.  Notice  of  application. 
§  272.  When  appointed. 

(a)  When  road  unlawfully  leased. 

(b)  When  default  in  payment  of 

mortgage  indebtedness. 

(c)  When  diversion  of  income 

and  revenues. 

(d)  When  default  in  payment  of 

interest. 

(e)  When  mismanagement,  squan- 

dering funds,  etc. 

(f)  When  neglect  to  elect  officers. 

(g)  When  statutory  cause. 
§  273.  When  not  appointed. 

(a)  When  no  notice  of  applica- 

tion. 

(b)  When  insolvency  alone  not 

sufficient. 

(c)  When     right    to    foreclose 

doubtful. 

(d)  When  application  by  minor- 

ity bondholders. 

(e)  When  default  in  interest  in- 

sufficient. 

(f)  When  plaintiff  has  adequate 

remedy  at  law. 

(g)  When  trustees   have  ample 

power, 
(h)  When  rights  of  third  parties 

are  prejudiced, 
(i)  When    disagreement    as    to 
management  alone. 
§  274.  Powers  of  railway  receiver. 
§  275.  Power  to  pay  unsecured  claims. 

(a)  Mortgage  by  implication  sub- 

ject to  claims  for  labor  and 
supplies. 

(b)  Limitations  as  to  preferred 

claims. 


§  276.  Grounds  upon  which  preferred 
claims  allowed. 

(a)  Payment  a  necessity  to  lien- 

holder. 

(b)  Payment  as  a  condition  to 

relief  asked. 

(c)  Diversion  of  income  a  ground 

for  allowance. 

(d)  When  allowed  by  statute. 

(e)  Classes  of  claims  preferential, 
(i)  Operating  expenses. 

(S)  Construction  account, 
g  277.  Scope  of  implied  power  as  to 
operating  expenses, 
(a)  Application  as  to  railroads. 
Preferential  debts. 
'  (b)  Not  extended  to  private  cor- 
porations generally. 
§  278.  Preferential  claims,  basis  of. 

(a)  Not  based  on  liens. 

(b)  Not  a  condition  of  equitable 

relief. 
§  279.  Rule  in  Federal  courts. 

(a)  Inherent  power  of  court  to 

pay  operating  expenses. 

(b)  Is  not  a  condition  to  equitable 

relief. 

(c)  Lien  not  a  matter  of  contract. 

(d)  When  receiver  appointed  at 

instance  of  general  creditor. 

(e)  When  receiver  appointed  at 

instance  of  mortgagee. 

(f)  Limitations  in  such  case. 

(i)  Tendency  not  to  enlarge 
scope. 

(f)  Payment  does  not  depend 
on  order. 

(S)  Must  accrue  within  rea- 
sonable time. 

(4)  Necessity  of  notice. 
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(6)  Confined  to  operating  ex* 

penses  generally. 
(6)  Equitable  nature  of  such 
claims. 
§280.  Application  to   rolling   stock 
and  car  trusts. 

(a)  Receiver  not  adopting  con- 

tract must  pay  reasonable 
price  for  use. 

(b)  Receiver   if   adopting  must 

pay  contract  price. 

(c)  Contract  price  is  not  neces- 

sarily an  equitable  price. 

(d)  Vendor- lessor  entitled   to  a 

return.     Demand. 
g281.  Claims  not  preferential. 

(a)  Advances  to  complete  road. 

(b)  Damages     from    operation, 

fire,  etc. 

(c)  Attorneys'   fees    before  ap- 

pointment of  receiver. 

(d)  Goods   sold    subsequent   to 

mortgage. 

(e)  Locomotives    sold    to    com- 

pany. 

(f)  Construction   of   such    con- 

tracL 

g  282.  Extent  of  power  of  railway  re- 
ceiver. 

§r  283.  General  scope  of  his  power, 
(a)  Preservation  of  receivership 
property. 


(b)  Collection  of  outstanding  in- 

debtedness. 

(c)  Reduce  to  possession  prop- 

erty of  company. 

(d)  Disaffirm   unlawful   acts  of 

officers  and  directors. 

(e)  Restrain  unlawful  acts. 

(f)  Defend  suits  and  proceedings 

when. 

(g)  Traffic  arrangements  and  fa- 

cilities, 
(h)  As  to  unfinished  or  incom- 
plete contracts, 
(i)  As  to  unexpired  leases. 
g  294.  Limitations  on  receiver's  power. 
§  285.  Liability  of  railway  receivers. 

(a)  Receiver   acting   as    carrier 

governed  by  general  rules. 

(i)  Corporation  liable  under 
statute. 

(f)  Receiver  not  liable  on  ex- 
ecutory contracts. 

(b)  Railroad  not  liable  when. 

(c)  When     receiver    personally 

liable. 

(d)  When      receiver     officially 

liable. 

(e)  Liability  measured  by  that  of 

corporation. 

§  286.  Effect  of  discharge  as  to  lia- 
bility. 

§287.  Receivers' Certificates. 


§  270.    General — attitude  of  courts. 

Courts  are  averse  to  the  appointment  of  a  receiver  of  railway 
corporations  by  reason  of  the  fact  that  such  corporations  derive 
their  power  and  franchises  from  the  legislative  department  of 
government,  and  as  long  as  they  are  faithful  to  the  trusts  vouch- 
safed to  them  and  assumed  by  them,  a  co-ordinate  department  of 
government  is  not  inclined,  without  adequate  cause,  to  interfere  in 
their  management  by  taking  from  the  legally  constituted  au- 
thorities the  duties  vested  in  them/    Besides^  the  common  law 


>  Oardnsr  ▼.  London,  C.  A  2>.  R, 
Oo.  L.  R.  2  Ch.  App.  201.  The  effect 
of  this  decision  lead  to  the  adoption  of 
the  act  of  parliament  known  as  the 


Railway  Companies  Act  of  1867,  un- 
der which  the  high  court  of  chan« 
eery  was  given  power  to  appoint  a  re> 
ceiver  and  manager  of  railway  com- 
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action  of  quo  warramio  is  adequate  and  available  to  correct  many 
of  the  abuses  that  arise  in  the  exercise  of  corporate  functions  and 
frequently  is  resorted  to  and  affords  ample  protection  in  many 
cases  of  railway  management,  but  would  not  be  adequate  in  its 
application  to  other  corporations,  joint  stock  companies,  or  part- 
nerships. Moreover  railway  corporations  are  quasi  public  in  their 
nature  and  the  public  have  a  corresponding  interest  in  the  due 
and  proper  exercise  of  their  corporate  functions  which  it  is  the 
duty  of  the  courts  to  recognize  and  protect,  and  for  this  reason, 
if  no  other,  extreme  caution  should  in  all  cases  be  exercised  in  ap- 
pointing a  receiver  over  them.'     In  £ngland  and  in  nearly  all  the 


panies,  and  by  the  Judicature  Act  of 
1878  this  power  was  transferred  to  the 
chancery  division  of  tlie  high  court 
of  justice  (86  &  87  Vict.  L.  R.  8, 
Stat.  807).  The  court,  in  Ozerton  v. 
Memphu  A  L.  R,  B.  Co,  10  Fed.  Rep. 
866,  says:  *' Undoubtedly  there  are 
cases  in  which  a  court  of  equity  may, 
through  its  receiver,  take  possession 
and  control  of  the  business  of  corpora- 
tions and  individuals.  But  it  is  a  Ju- 
risdiction to  be  sparingly  exercised. 
None  of  the  prerogatives  of  a  court  of 
equity  have  t)een  pushed  to  such  ex- 
treme limits  as  this  and  there  is  none 
so  likely  to  lead  to  abuses.  It  is  not 
the  province  of  a  court  of  equity  to 
take  possession  of  the  property  and 
eonduct  the  business  of  corporations 
or  individuals,  except  where  the  ex- 
ercise of  such  extraordinary  Jurisdic- 
tion is  indispeDsably  necessary  to  save 
or  protect  some  clear  right  of  a  suitor 
which  would  otherwise  be  lost  or 
greatly  endangered,  and  which  cannot 
be  saved  or  protected  by  any  other  ac- 
tion or  mode  of  proceeding."  Cf. 
Pond  V.  Framingham  db  L.  B,  Co,  180 
Mass.  194. 

Considerations  of  the  public  interests 
are  controlling  upon  a  court  of  equity, 
when  a  public  means  of  transportation, 
such  as  a  railroad,  comes  into  the  pos- 
session and  under  the  dominion  of  the 


court.    t%  V.  8t,  Louis,  188  U.  8.  1, 
84  L.  ed.  848. 

>In  Texas  Trunk  B.  Oo.  v.  8taU,  88 
Tex.  1,  it  was  held  that  though  the 
state  may  not  be  a  creditor,  yet  the 
public  has  such  an  interest  In  the 
proper  management  of  the  property  of 
a  dissolved  corporation  as  makes  it 
proper  for  a  receiver  to  be  appointed 
to  manage  and  control  its  property  to 
the  end  that  it  shall  be  faithfully  ap- 
plied to  the  public  purpose  for  which 
the  corporation  was  originally  created. 
In  Meyer  v.  Johnston,  68  Ala.  237,  it 
was  held  that  a  court  of  chancery  has 
power  independent  of  statute  to  ap- 
point a  receiver  to  manage  and  operate 
a  railroad  when  such  course  is  indis- 
pensable to  secure  the  rights  of  parties 
in  interest,  but  it  must  be  a  case  of  ur- 
gency. 

In  Kelly  v.  Alabama  dO.RCh.fSS 
Ala.  489.  it  is  held:  «*  Railway  com. 
panics  are  more  than  mere  private  cor- 
porations— they  are  in  many  respects, 
and  for  many  purposes,  quasi-public 
bodies,  invested  with  large  and  pecu- 
liar franchises  and  privileges,  and 
owing  important  duties,  and  under 
varied  responsibilities  to  the  public. 
Hence,  courts  of  equity,  in  the  ap- 
pointment of  receivers  over  them,  act 
with  extreme  caution  and  require  a 
clear  case  of  right  and  of  pressing 
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states  of  this  country  there  are  now  statutory  regulations  govern- 
ing the  appointment  of  receivers  and  especially  so  regarding  re- 
ceivers of  insolvent  corporations,  and  those  in  pi'ocess  of 
dissolution. 

§  271.    Notice  of  application. 

A  receiver  of  a  railway  should  under  no  circumstances  be  ap- 
pointed without  notice  to  the  corporation,  if  it  is  practicable  so  to 
do,  and  only  the  gravest  emergency  will  justify  such  appoint- 
ment on  an  ex  parte  application.'     The  application  for  the  ap- 


necessity  to  induce  their  interference.*' 
Mr.  Justice  Miller  in  Milwaukee  dt  M. 
R  Co.  v.  Soutter,  69  U.  8.  2  Wall. 
510,  17  L.  ed.  900.  says:  "The  ap- 
pointment of  receivers  by  a  court  to 
manage  the  affairs  of  a  long  line  of 
railroad  continued  through  five  or  six 
years  is  one  of  those  judicial  powers, 
the  exercise  of  which  can  only  be  jus- 
tified by  the  pressure  of  an  absolute 
necessity."  Cf.  American  Loan  A  T. 
Co,  V.  Toledo,  C.  db  3,  R.  Co.  29  Fed. 
Rep.  416;  titevensv.  Davison,  ISGratt 
819;  Overton  v.  Memphis  &  L.  E.  R, 
Co.  10  Fed.  Rep.  866;  States.  Jackson- 
mUe,  P.  A  M.  R.  Co.  15  Fla.  201; 
Wabash  R.  Co.  ▼.  Dykeman,  183  Ind. 
66;  Herring  v.  New  York,  L.  E,  d  W, 
R.  Co.  105  N.  Y.  840. 

And  while  courts  are  extremely  cau- 
tious in  the  matter  of  the  appointment 
of  receivers  over  corporations,  particu- 
larly railways,  and  those  owing  duties 
to  the  public,  yet  it  has  been  found 
expedient,  if  not  a  necessity,  to  ap- 
point receivers  over  quasi  public  cor- 
porations, owing  to  the  fact  that  their 
property  is  not  subject  to  levy  and 
sale  under  execution,  in  many  cases. 
LouiitTtlle  Water  Co.  v.  Hamilton,  81 
Ky.  517. 

Oterlon  Bridge  Co.  v.  Means,  88  Neb. 
857;  New  Orleans  v.  Morris,  105  U.  8. 
600.  26  L.  ed.  1184;  Seymour  v.  M%lr 
Jord  4b  C.  Tamp.  Co.   10  Ohio,  476; 


Qooch  V.  MeOee,  88  N.  C.  59;  PaUsttne 
V.  Barnes,  50  Tex.  588;  Susquehanna 
Canal  Co.  v.  Bonham,  9  Watts  &  8. 
27,  Ammant  v.  New  Alexandria  <t  P. 
Tump.  Road,  18  Serg.  <&  R.  210;  Fos- 
ter V.  Fbwler,  60  Pa.  27;  Leonard  v. 
Brooklyn,  71  N.  Y.  498;  Baxter  v. 
Nashville  db  H.  Turnp.  Co.  10  Lea,  488; 
Wood  V.  Truckee  Turnp.  Co.  24  Cal. 
474;  Que  v.  Tide  Water  Canal  Co.  65 
U.  8.  24  How.  257,  16  L.  ed.  685. 
8ee.  contra.  State  v.  Rives,  6  I  red.  L. 
297;  Arthur  y.  Commercial  db  R.  Bank, 
9  8medes  &  M.  894. 

It  must  be  understood  that  the 
above  rule  applies  to  that  class  of 
property  of  corporations  which  is  es- 
sential to  the  operation  of  the  road  or 
franchise  In  which  the  public  has  an 
interest,  and  does  not  apply  to  prop- 
erty owned  by  the  corporation  that  is 
not  essential  to  the  due  and  proper 
performance  of  its  duties  to  the  public. 

1  In  Wabash  R.  Co.  v.  Dykeman,  188 
Ind.  56,  by  Ind.  Rev.  8tat.  g  1280 
(1881).  it  is  provided  "  receivers  shall 
not  be  appointed  either  in  term  or  va- 
cation, in  any  case,  until  the  adverse 
party  shall  have  appeared  or  shall 
have  had  reasonable  notice  of  the  ap- 
plication for  such  appointment,  ex- 
cept upon  sufficient  cause  shown  by 
affidavit."  The  court  say:  *'The 
statute  being  silent  as  to  what  will 
constitute  a  sufficient  cause,  we  must 
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pointment  and  the  degree  of  caution  required  to  be  exercised  has 
been  already  considered,*  but  all  the  primary  principles  relative 
to  the  appointment,  and  the  care  of  the  court  in  assuming  the 
important  functions  of  operating  and  managing  a  railroad,  are 
particularly  important  in  this  class  of  receiverships-  Not  only 
the  parties  to  the  suit  are  affected,  but  a  large  number  of  em- 
ployees are  disturbed  in  their  relation  to  the  employer,  and  the 
general  public  along  the  line  of  road  are  liable  to  be  greatly  in- 
convenienced by  the  disturbance  of  their  shipping  facilities.' 
The  application  may  be  made  by  various  parties  in  interest.* 


look  to  precedents,  and  adjudged  cases 
to  determine  that  question.  Tlie  suf- 
ficient cause  required  to  be  shown 
must  be  (1)  for  tbe  appointment  of  a 
receiver  at  all,  and  (2)  for  not  giving 
notice  of  the  application  to  the  adverse 
party.  The  statfrncut  in  verified  com- 
plaint that  there  was  an  emergency 
for  the  immediate  appointment  of  a 
receiver  without  notice  was  not  a  suf. 
ficient  showing.  This  was  a  mere 
statement  of  an  opinion.  The  facts 
on  which  the  opinion  was  founded 
should  have  been  pleaded  in  order  to 
enable  the  court  to  judge  of  its  cor- 
rectness." Verplanek  v.  Mercantile 
In$,  Co.  2  Paige,  438;  French  v.  Oif- 
ford,  80  Iowa,  148;  Moritz  v.  MiUer, 
87  Ala.  831. 

It  was  further  held  that  the  settled 
practice  now  is  not  to  appoint  a  re- 
ceiver «r  parte  and  thereby  deprive 
the  corporation  of  the  possession  of 
its  property  before  it  has  had  an  op- 
portunity to  be  heard  In  relation  to  its 
rights,  except  in  those  cases  where  it 
is  out  of  the  jurisdiction  of  the  court, 
or  none  of  its  officers  can  be  found, 
or  where,  for  some  other  reason,  it 
becomes  absolutely  necessary  for  the 
court  to  interfere  before  there  is  time 
to  give  notice  to  the  corporation  to 
prevent  the  destruction  or  loss  of 
property.  Citing  the  following  cases 
among  others:    People  v.  Albany  tSc  8, 


R.  Co,  55  Barb.  844,  889;  French  v. 
Oifford,  30  Iowa,  148,  160;  BUeon  v. 
Cun-y,  35  Iowa,  72;  Hotoe  v.  Jones,  57 
Iowa.  130;  Cleveland,  C.  C,  &  I.  R, 
Co.  V.  Jeweit,  37  Ohio  8t  649;  Briar- 
field  Iron  Works  Co.  v.  Foster,  54  Ala. 
622;  Word  v.  Word,  90  Ala.  81;  MnriU 
V.  Miller,  87  Ala.  331 ;  Martin  v.  Tar- 
ver,  43  Miss.  517;  Cook  v.  Detroit  db 
M.  R.  Co.  45  Mich.  458;  TurnhvU  v. 
Prentm  Lumber  Co.  55  Mich.  387. 

>  Chap.  II. 

'  In  passing  upon  an  application  for 
the  appointment  of  a  receiver  it  is  the 
duly  of  a  court  to  scrutinize  not  only 
the  rights  asserted  by  the  moving 
party,  but  the  injuries  that  may  be 
suffered  by  the  adverse  party  and  the 
public  at  large.  This  is  particu- 
larly the  case  where  a  line  of  railroad 
forming  part  of  a  system  operated  as 
a  unit  is  thereby  detached  from  the 
main  road.  In  such  case  not  only  the 
parlies  to  the  suit  are  affected,  but  a 
large  number  of  employees  are  dis- 
turbed in  their  relation  to  the  em- 
ployer, and  the  general  public  along 
the  line  of  road  are  liable  to  be  greatly 
inconvenienced  by  the  disturbance  of 
their  shipping  facilities,  especially  to 
remote  points.  Wabash  R.  Co.  v. 
Dykeman,  133  Ind.  56. 

•See  §272. 

In  S(ige  v.  Memphis  A  L.  R.  R.  Co. 
125  U.  8.  861.  31  L.  ed.  694,  a  bill  in 
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§  272.    When  appointed. 

A  court  of  equity  in  the  exercise  of  its  chancery  jurisdiction, 
and  in  the  absence  of  statutory  power,  on  a  proper  showing  by  a 
proper  party  on  due  notice,  and  in  the  exercise  of  a  sound  judi- 
cial discretion,  may  appoint  a  receiver  over  a  railway  : 

(a)  Where  the  directors  without  lawful  authority,  and  without 
the  sanction  of  the  stockholders,  have  leased  the  road  and  its 
property  and  placed  their  management  in  the  hands  of  another 
corporation.* 


equity  was  filed  by  a  Jadgment  cred- 
itor of  a  railroad  compaDy  against  the 
company,  alleging  that  the  property 
was  heavily  mortgaged  and  that,  If 
plaintiff  should  attempt  to  secure  the 
payment  of  his  debt  by  seizure  and 
sale,  bidders  could  not  be  obtained 
for  more  than  a  nominal  amount,  and 
praying  for  a  receiver. 

In  Union  T}rust  Co.  v.  lUinais  M,  B. 
Co.  117  U.  S.  484,  29  L.  ed.  963,  af- 
firmed  in  28  Fed.  Rep.  169,  the  own- 
ers of  the  majority  o^  the  stock 
together  with  judgment  creditors 
brought  a  suit  in  equity  in  the  state 
court,  praying  for  a  receiver.  Subse- 
quently the  trustee  in  some  of  the 
mortgages  filed  a  bill  in  the  United 
States  circuit  court  in  Illinois  to 
foreclose  their  mortgages,  after  which 
the  proceeding  in  the  state  court  was 
removed  to  the  United  States  court, 
and  subsequently  all  suits  wore  con- 
solidated. 

In  Decker  v.  Gardner,  124  N.  Y. 
834,  11  L.  R.  A.  480,  an  action  was 
brought  in  the  Circuit  Court  of  the 
United  States  for  the  Western  District 
of  Pennsylvania  to  foreclose  mort- 
gages upon  the  railroad  property. 
An  auxiliary  action  was  subsequently 
brought  in  the  Circuit  Court  for  the 
Northern  District  of  New  York. 

In  Brown  v.  Lake  Superior  Iron  Go. 
134  U.  S.  530,  33  L.  ed.  1021,  the  bill 
was  filed  by  creditors  in  behalf  of 


themselves  and  other  creditors  whose 
number  was  so  great  as  to  make  it 
impossible  to  join  them  as  parties,  al- 
leging the  insolvency  of  the  defend- 
ant, etc. 

> In  Sage ▼.  Memphie ^L.RB.€h.b 
McCrary,  648,  it  was  held,  on  the  au- 
thority of  Overton  v.  Memphis  d  L,R 
B,  Oo.  10  Fed.  Rep.  866,  that  there  are 
cases  in  which  a  court  of  equity  may, 
through  its  receiver,  take  possession 
and  control  of  the  property  and  busi- 
ness of  corporations,  but  it  is  a  Juris- 
diction to  be  sparingly  exercised. 
None  of  the  prerogatives  of  a  court 
of  equity  have  been  pushed  to  such 
extreme  limits  as  this  and  none  is  as 
likely  to  lead  to  abuses.  It  is  not  the 
province  of  a  court  of  equity  to  take 
possession  of  the  property  and  con- 
duct the  business  of  the  corporations 
except  where  the  exercise  of  such  ex- 
traordinary jurisdiction  is  indispensar 
bly  necessary  to  save  or  protect  some 
clear  right  which  would  otherwise  be 
lost  or  greatly  injured  and  which  can- 
not be  protected  by  any  other  action 
or  mode  of  proceeding.  Therefore, 
where  it  appears  that  by  collusion  be- 
tween a  corporation  and  a  creditor  a 
receiver  is  appointed  over  the  prop- 
erty of  the  company  for  the  purpose 
of  keeping  such  property  from  their 
creditors,  the  court  will  discharge  the 
receiver. 

In  SUvens  v.  Damon,  18  Gratt  819, 
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(b)  Where  the  company  has  made  default  in  the  payment  of 
its  mortgage  indebtedness/  or  where  default  is  imminent  by  rea- 


it  was  held  that  a  hoard  of  directors 
had  no  authority  without  the  sanction 
of  a  lawful  meeting  of  the  stockhold- 
ers to  make  a  lease  for  years  of  the 
railroad  and  its  property  with  author- 
ity to  the  lessee  to  operate  the  road, 
and  charge  for  carrying  upon  it.  Be- 
fore a  court  will  appoint  a  receiver 
for  a  railway  to  manage  it  such  a 
course  must  he  indispensable  to  the 
rights  of  legitimate  stockholders  and 
prevent  a  failure  of  justice.  Gardner 
▼.  London,  0,  A  D.  B,  Co,  L.  R.  2 
Ch.  App.  201. 

1  Where  the  appointment  of  a  re- 
ceiver is  asked  to  displace  the  exercise 
of  corporate  authority  over  a  railroad 
courts  of  equity  act  with  extreme  cau- 
tion and  require  a  clear  case  of  right 
and  of  pressing  necessity  to  induce 
their  interference;  but  when  the  cor- 
poration itself  has  been  declared 
bankrupt  with  interest  having  accu- 
mulated upon  its  bonds  exceeding  the 
value  of  the  property  mortaged  to  se- 
cure them  and  purchasers  of  the 
equity  of  redemption  at  the  assignee's 
saJe  are  in  possession  of  the  road  and 
property  mortgaged,  receiving  the  in- 
come, profits,  and  earnings  of  the  road 
belonging  to  the  mortgagee  and  using 
the  property  for  its  own  exclusive  use 
and  benefit,  a  clear  case  is  presented 
for  the  appointment  of  a  receiver. 
EeUy  V.  Alabama  A  O.  R  Co,  58  Ala. 
489. 

While  a  receiver  will  not  be  ap- 
pointed to  supersede  permanently  the 
managers  of  a  railway  and  to  take 
charge  of  the  affairs  of  the  road,  yet 
where  two  railway  companies  possess 
A  community  interest  of  a  property 
in  dispute  the  court  of  equity  will 
exercise  Judicious  control  over  their 
conduct  towards  each  other,  in  order 


to  protect  their  respective  rights. 
Delaware,  L.  dh  W.  R.  Co,  v.  Erit  R. 
Co.  21  N.  J.  Eq .  299. 

Where  it  is  shown  that  the  railway 
company  in  violation  of  its  duty  is  ap- 
plying and  intending  to  continue  to 
apply  its  revenues,  which  are  the  only 
means  of  paying  an  annuity,  towards 
the  payment  of  a  junior  incumbrance, 
the  court  ought  to  interfere,  on  the  ap- 
plication of  a  prior  mortgagee  by  in- 
junction, and  appoint  a  receiver. 

In  EoUenbeck  v.  Donnell,  94  N.  T. 
842,  it  was  held  that  the  power  to  ap- 
point a  receiver  of  the  rents  and  profits 
of  mortgaged  premises,  accruing  pend- 
ing a  foreclosure,  was  inherent  in  a 
court  of  chancery  before  the  adoption 
of  the  code  of  procedure  and  such 
power  is  not  abrogated  by  a  subse- 
quent portion  of  the  code  defining  the 
case  in  which  a  receiver  may  be  ap- 
pointed. It  appeared  in  this  case  that 
about  one  sixth  of  the  mortgage  debt 
was  due  and  the  premises  divided  into 
two  neaily  equal  parcels  which  could 
be  sold  separately  without  injury  to  the 
parties  interested,  and  the  court  held 
that,  assuming  the  appointment  of  a 
receiver  of  the  rents  and  profits  was 
proper,  in  the  absence  of  a  subse- 
quent pledge  plaintiff  was  not  en- 
titled to  a  receivership  for  the  pro- 
tection of  that  portion  of  the  debt  not 
yet  due  or  of  that  portion  of  the  prem- 
ises as  to  which  his  rights  to  sell  had 
not  accrued  and  appointed  a  receiver 
over  one  of  the  parcels. 

To  authorize  the  appointment  of  a 
receiver  of  the  rents  and  profits  of 
mortgaged  premises  it  must  clearly 
appear  in  an  action  to  foreclose  the 
mortgage  that  the  premises  are  an  in- 
adequate security  for  the  debt  and 
that  the  mortgagor  or  other  person 


4:58 


KECEIVERSlllPS. 


liable  for  the  debt  is  insolvent.  Bur- 
iingams  v.  Paree,  12  Hun,  144. 

In  Shepley  v.  Atlantic  db  Si.  L.  R.  Co. 
55  Me.  395,  a  railway  company  by  or- 
der of  ils  stockholders  and  directors 
conveyed  its  property  and  franchises 
to  trustees  and  their  survivors  by  deed 
to  be  void  upon  the  payment  of  cer- 
tain bonds  issued  by  the  corporation. 
In  this  deed  it  was  stipulated  that  a 
failure  to  pay  interest  or  principal  of 
the  bonds  according  to  their  tenor 
should  authorize  the  mortgagee  to 
take  the  property  into  their  actual 
possession  and  manage  and  control 
the  same  and  apply  the  net  proceeds 
to  the  payment  of  such  interest  and 
principal  due.  On  a  bill  filed  by  the 
trustees  asking  for  special  perform- 
ance of  the  trust  deed  with  reference 
to  the  possession  it  was  held  that  the 
complainants  were  entitled  U>  the  re- 
lief and  the  court  by  its  decree  placed 
the  trustees  in  possession.  Cf.  Sfiaw 
V.  Norfolk  Coujity  R,  Co.  5  Gray.  162. 

In  such  case  the  death  of  one  of  the 
trustees  does  not  abate  the  suit,  but  the 
proceedings  must  be  continued  until 
the  vacancy  is  filled.  Shaw  v.  Norfolk 
County  R.  Co.  supra. 

In  Sage  v.  MempJus  dt  L.  R,  R,  Go, 
125  U.  S.  861.  31  L.  ed.  694.  it  was 
held  that  the  appointment  of  a  re- 
ceiver was  always  within  the  discre- 
tion of  the  court  to  be  exercised  with 
great  caution  and  with  reference  to 
the  circumstances  to  each  particular 
case;  that  where  a  bill  of  equity  was 
filed  by  a  judgment  creditor  alleging  in 
substance  that  the  property  of  the  com- 
pany was  so  heavily  mortgaged  that 
if  plaintiff  should  attempt  to  enforce 
the  payment  of  his  debt  by  seizure 
and  sale  of  execution  there  would  be 
no  bidders  at  more  than  a  nominal 
amount,  presents  a  case  giving  the 
court  of  equity  jurisdiction  to  appoint 
a  receiver  of  the  property  under  the 
peculiar  circumstances  of  the  case. 


But  it  was  further  held  that  a  judg- 
ment creditor,  or  any  number  of  such 
creditors,  are  not  entitled  as  a  matter 
of  right  to  have  the  company's  prop- 
erty put  in  the  hands  of  a  receiver, 
merely  because  of  its  failure  or  re- 
fusal to  pay  its  debts.  If  it  appears 
that  such  a  suit  is  conclusive  and  an 
Imposition  on  the  court  such  receiver 
will  be  discharged.  Cf.  PenMylvania 
Co.  for  Ins.  etc.  v.  American  Coiut.  Co. 
2  U.  S.  App.  606,  55  Fed.  Rep.  181. 

InWiUiainson  v.  New  Albany  etc. 
R.  Co.  1  Biss.  198,  it  is  said  that  the 
appointment  of  a  receiver  of  a  rail- 
way company  on  a  foreclosure  of  a 
mortgage  is  not  a  matter  of  course  on 
default  in  the  payment  of  interest, 
but  rests  in  the  sound  discretion  of 
the  court;  and  that  a  court  of  equity, 
when  its  jurisdiction  is  invoked,  will 
look  into  the  facts  and  exercise  an 
equitable  jurisdiction,  and  will  not 
enforce  the  strict  penalties  of  the  deed 
if  such  a  course  is  not  equitable. 

In  Alien  v.  Dallas  d  W.  R  Co.  9 
Woods,  816,  it  appeared  that  by  a 
deed  of  trust  the  company  had  mort- 
gaged its  income  and  profits  as  well 
as  its  railway  and  their  property  to 
secure  the  payment  of  the  principal 
and  interest  of  its  bonds  and  it  au- 
thorized its  trustees  in  default  of  the 
payment  of  interest  to  take  possession 
of  the  mortgaged  property,  and  apply 
the  income  to  the  payment  of  the  in- 
terest. It  was  held  that  the  applica- 
tion of  the  trustees  should  be  granted, 
and  that  such  default  was  a  suflicient 
ground  for  the  appointment  of  a  re- 
ceiver. 

In  Dow  V.  Memphis  dk  L.  B.  R.  Co. 
20  Fed.  Rep.  260,  it  is  held  that  where 
a  railway  company  makes  default  in 
the  payment  of  the  interest  on  this 
mortgage  indebtedness,  and  that  the 
property  is  inadequate  security  for 
the  mortgaged  debt,  the  company 
being  insolvent  and  appropriating  its 
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earn! Dgs  to  its  own  use,  a  receiver  pen- 
dente Ute  will  be  appointed. 

In  MorrUon  ▼.  Buekner,  HemiMt. 
444,  the  general  rule  iB  stated  to  be 
that  the  receiver  will  not  be  appointed' 
In  mortgage  cases  unless  it  clearly  ap- 
l)ears  that  the  security  is  inadequate, 
or  there  is  imminent  danger  of  a 
waste,  removal,  or  destruction  of  the 
mortgaged  property,  or  that  the  earn- 
ings and  profits  have  been  expressly 
pledged  for  the  debt  Cf .  Shotwell  y. 
Smith,  8  Edw.  Ch.  888;  Cheever  ▼. 
BuOand  A  B,  R,  Go,  89  Vt.  658. 

In  WilfMT  ▼.  AUanta  db  B.  Air  Line 
RCo.2  Woods.  409,  it  is  held  that  on  a 
default  in  the  payment  of  interest, 
and  a  uemand  upon  the  trustees  by 
the  bondholders  for  possession  of  the 
trust  property,  and  a  failure  of  the 
trustees  to  do  so,  the  court  may  re- 
quire them  on  a  bill  filed  for  such 
purpose  to  execute  the  trust  and  com- 
pel them  to  take  possession  of  the 
trust  property,  or  may  appoint  a  re- 
ceiver for  that  purpose. 

In  Whitehead  v.  Wooten,  48  Miss. 
523,  it  was  held  that  to  justify  the  ap- 
pointment of  a  receiver  before  no- 
tice, strong  special  reasons  must  be 
shown;  that  a  mortgagee  is  not  enti- 
tled after  default  to  the  earnings  and 
income  of  the  mortgaged  premises, 
nor  to  a  receiver,  unless  the  property 
is  Inadequate  security,  or  unless  the 
earnings  and  Income  are  specifically 
pledged. 

In  MeLane  ▼.  PlacerviUe  dS.  V,  B. 
Co.  66  Col.  606,  it  was  provided  by 
the  mortgage  that  upon  default  in  the 
payment  of  interest  for  one  year,  the 
trusteesor  the  survivors  of  them  should 
be  entitled  to  take  possession  of  the 
mortgaged  property,  hold  it,  receiye 
and  collect  the  income  and  profits, 
and  apply  the  same  to  certain  pur- 
poses. It  was  held  that  upon  the 
happening  of  that  event,  or  any  action 
to  enforce  the  specific  execution  of 


the  mortgage,  that  a  receiver  pendente 
Ute  might  be  appointed  to  operate  the 
road.  Cf.  Sacramento  P,  B.  Co,  y. 
San  Franeiseo  Super,  Ct.  55  Cal.  458. 

While  it  may  appear  that  there 
has  been  a  default  in  the  payment  of 
the  interest  coupons  secured  by  the 
railroad  mortgage,  yet  if  it  appear 
that  there  is  a  fair  and  reasonable 
claim  by  the  defendant  company 
growing  out  of  contemporaneous  con- 
tracts that  the  time  of  payment  has 
been  extended,  or  that  the  plaintiffs 
are  precluded  from  relying  on  the  de- 
fault, a  receiver  will  not  be  appointed. 
The  court  must  first  determine 
whether  the  right  of  foreclosure  ex- 
ists. American  Loan  <fe  T.  Co.  y.  To- 
ledo, CdbS.B  Co.  29  Fed.  Rep.  416. 

In  Baker  v.  Backus,  82  III.  79,  it 
was  contended  that  the  stockholders 
had  a  right  to  have  the  funds  of  the 
company  appropriated  in  discharge  of 
its  liabilities  and  in  exoneration  of 
their  individual  liabilities,  and  that 
the  neglect  of  the  trustees  to  make 
such  appropriation  was  a  breach  of 
trust  which  entitled  the  stockholders 
to  come  into  a  court  of  equity,  and 
haye  the  appropriation  made,  but  it 
was  held  that  the  stockholders  had 
no  such  right  in  the  absence  of 
fraud  or  collusion,  or  neglect  of  duty 
or  indifference  by  the  trustees.  The 
(y)urt,  under  the  circumstances  of  the 
case,  say:  "There  was  no  necessity 
to  appoint  a  receiver  because  no  fraud 
is  alleged  or  shown,  and  no  sufficient 
proof  that  such  a  step  was  necessary 
to  save  the  property  from  material 
injury  or  rescue  it  from  impending 
destruction." 

In  Pond  y.  Framingham  <t  L.  B, 
Co.  180  Mass.  194,  it  was  alleged  in 
the  bill  by  creditors  that  the  company 
was  iDSolvent,  that  all  its  property 
was  mortgaged  to  trustees  for  the 
benefit  of  one  class  of  creditors;  that 
it  owed  large  amounts  to  other  credi- 
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ton.  one  of  whom  had  attached  all 
its  property;  that  it  was  about  to 
execute  a  lease  to  an  attaching  creditor 
for  a  long  term  of  years  at  a  rental 
which  would  not  pay  the  interest  on 
its  indebtedness;  that  the  execution  of 
the  lease  would  be  injurious  to  the  in- 
terest of  its  stockholders  and  credi- 
tors. Held  that  the  bill  did  not  state 
a  case  within  the  equity  Jurisdiction 
of  the  court.  Gf.  TreadweU  y.  SafiU' 
bu/ry  Mfg,  Co.  7  Gray,  893. 

In  Rice  v.  St.  Paul  dk  P.  B.  Go.  24 
Minn.  464,  in  an  action  brought  to 
foreclose  the  mortgage  or  trust  deed 
it  was  held  that  where  the  plaiDtifts 
had  a  complete  and  adequate  remedy 
at  law  a  reoeiyer  would  not  be  ap- 
pointed. 

In  Milwaukee  &  M.  R.  Co.  v.  SouUer, 
60  U.  S.  2  Wall.  610,  17  L.  ed.  900, 
which  was  a  proceeding  to  foreclose 
a  mortgage  on  the  railroad  and  its 
property  where  the  matter  of  the 
amount  due  under  the  mortgage  was 
unsettled  and  fiercely  contested,  it 
was  held  that  the  appointment  of  a 
receiver  or  refusal  to  discbarge  the 
receiver  by  the  lower  courts  becomes 
a  judicial  error  which  the  appellate 
court  may  correct. 

In  Wagar  v.  Stone,  86  Mich.  864,  it 
is  held  that  in  Michigan  the  morticagee 
does  not  have  the  legal  title  to  the 
premises,  but  merely  a  security  for 
his  debt,  and  before  foreclosure  has 
no  legal  interest  in  the  mortgaged 
premises,  and  is  not  entitled  to  posses- 
sion, and  the  appointment  of  a  re- 
ceiver will  not  be  made.  Of.  Hogeett 
V.  EUis,  17  Mich.  868;  Laduev.  DetroU 
db  M.  R.  Co.  18  Mich.  880;  Van  Husan 
▼.  Kanovse,  18  Mich.  808;  Carulhere 
T.  Humphrey,  12  Mich.  270. 

In  St.  Louis,  K.  O.  &  0.  R  Go.  ▼. 
Deweee,  28  Fed.  Rep.  619,  where  the 
title  of  an  unused  railroad  track  was 
in  dispute,  both  parties  claiming 
possession  and  neither  in  the  actual 


physical  possession,  it  was  held  that 
the  court  of  equity  would  not  inter- 
fere by  the  appointment  of  a  receiver 
even  where  the  defendant  had  under- 
taken to  obtain  forcible  possession. 
The  right  of  possession  must  first  be 
established. 

In  People  v.  ErieB.  Co.  86  How.  Fr. 
129,  it  is  held  that  a  receiver  could 
not  be  properly  appointed  on  the  ap- 
plication of  a  stockholder  under  the 
circumstances  of  the  case  before  the 
court. 

As  to  the  necessary  allegations  on 
the  part  of  a  creditor  and  bondholder, 
see  Ramsey  v.  Erie  R.  Oo.  88  How. 
Pr.  193. 

In  Tysm^.Wabash  B.  Cb.  8  Biss. 
247,  it  is  held  that  the  mere  fact  thai 
a  default  has  been  made  in  the  pay- 
ment of  a  debt  is  not  ground  for  the 
appointment  of  a  receiver  in  the 
absence  of  a  provision  in  the  mort- 
gage to  that  effect,  nor  will  the  court 
appoint  a  receiver  on  the  application 
of  a  small  minority  of  the  bondholden 
where  It  appears  that  said  action 
would  imperil,  if  not  destroy,  the  in- 
terest of  the  others  whose  rights  aie 
entitled  to  equal  protection. 

In  Belmont  v.  Erie  R.  Co.  62  Barhu 
637,  it  is  held  that,  to  enable  a 
stockholder  to  maintain  a  bill  for 
the  appointment  of  a  receiver,  the 
court  has  no  visitorial  power  over 
corporations  except  such  as  are  ex- 
pressly conferred  by  the  statute,  and 
a  suit  will  not  be  maintained  by  a 
stockholder  for  the  appointment  of 
a  receiver  upon  allegations  of  mis- 
conduct on  the  part  of  some  of  the 
directors  where  other  directors  are 
not  charged  with  participating  in 
such  misconduct;  that  the  misconduct 
of  some  or  even  all  the  directors 
affords  no  ground  for  taking  away 
the  rights  of  the  stockholders  oonati- 
tuiing  the  company. 

In  Union  Trust  Co.  v.  St.  Louie,  L 
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«on  of  insolvency,*  or  where  the  interest  npon  the  mortgages  hai 
been  long  past  due,  and  the  property  is  inadequate  to  satisfy  the 
mortgage  indebtedness,  or  taxes  have  not  been  paid.' 


M.  A  a.  B.  Co,  4.  Dill.  114,  it  was 
held  that  a  mere  default  in  the  pay- 
meDt  of  interest  is  not  sufficient 
ground  for  the  appointment  of  a  re- 
ceiver. It  is  necessary  in  addition  to 
this  to  show  that  ultimate  loss  will 
happen  to  the  beneficiaries  under  the 
mortgage  by  permitting  the  property 
to  remain  in  the  hands  of  its  owners 
until  final  decree  and  sale. 

In  Union  Mut.  L,  Ins.  Co.  y.  Vnion 
Mills  Plaster  Co.  87  Fed.  Rep.  286,  it 
is  held  that  the  mere  disuse  of  a 
manufacturing  plant  under  an  agree- 
ment with  other  manufacturers  to 
restrict  production,  though  attended 
with  decay  and  dilapidation  insep- 
arable from  disuse,  is  not  such  de- 
struction and  waste  as  entitles  the 
mortgagee  to  a  receiver. 

In  Bodbourn  y .  Utica,  L  A  E.  R.  Co.  28 
Hun,  869,  where  the  judgment  form- 
ing the  basis  of  the  appointment  of 
a  receiver  was  opened  to  allow  the 
defendant  to  appear  and  defend,  but 
which  order  directed  the  Judgment 
and  execution  to  stand  as  security,  it 
was  held  that  there  was  no  adjudication 
of  the  amounts  due  the  plaintiff,  and 
the  order  appointing  a  receiver  should 
be  vacated. 

'  In  Brassey  y.  JVJjw  York  <fc  N.  E, 
R.  Co.  19  Fed.  Rep.  668,  22  Blatchf. 
72,  it  is  held  that  an  insolvent  rail- 
road corporation  may  be  put  in  the 
hands  of  a  receiver  whenever  the 
welfare  of  the  various  interests  clearly 
requires  it,  even  though  no  default 
has  actually  been  made  by  the  cor- 
poration in  its  obligations,  but  where 
the  default  is  imminent  and  manifest, 
and  the  corporation  is  in  peril  of  a 
breaking  up  and  the  destruction  of  its 
business.  Ct.  LongDoekCo.N.MaUery, 
12  N.J.  Eq.  481. 


•  Hopkins  y.  Worcester  db  B.  Canal 
Co.  L.  R.  6  Eq.  487. 

In  Dow  Y.  Memphis  dL.R.B.Co.20 
Fed.  Rep.  260,  a  receiver  was  allowed 
on  the  application  of  a  mortgagee 
where  there  was  a  default  in  the  pay- 
ment of  the  interest  on  the  mortgage 
indebtedness,  and  the  mortgaged 
property  was  inadequate  security  to 
pay  the  mortgage  debt,  and  the  com- 
pany was  insolvent  and  appropriated 
the  earnings  to  its  own  use.  Where 
there  was  a  stipulation  in  the  mort- 
gage that  in  case  of  default  in  the 
payment  of  the  interest  for  sixty  days 
it  should  be  obligatory  on  the  trustees 
upon  a  written  request  of  one-third  of 
the  bondholders  to  take  possession 
and  sell  the  road  and  other  mortgaged 
property.  It  was  held  that  its  remedy 
in  the  mortgage  was  cumulative  and 
not  exclusive  of  the  remedies  given 
by  law.  While  the  mortgagee  may 
have  a  remedy  at  law,  yet  if  such 
remedy  is  not  adequate,  as  where  the 
mortgage  embraces  real,  personal,  and 
mixed  property,  then  the  appropriate 
remedy  is  not  in  equity.  Cf.  Shepley 
y.  Atlantic  d  8t.  L.  B.  Co.  55  Me.  895; 
HaU  y.  Sullivan  B.  Co.  2  Redf.  Ry. 
Cas.  621;  First  Nat.  L.  Ins.  Co.  y. 
Salisbury,  130  Mass.  803;  Warner  v. 
Bising  Fawn  Iron  Go.  8  Woods,  514; 
North  Carolina  B.  Co.  v.  Drew,  8 
Woods,  713;  State  v.  Northern  C.  B. 
Co.  18  Md.  193. 

In  Wilmer  v.  Atlanta  d  B.  Air  Line 
B,  Co.  2  Woods.  409,  there  was  pro- 
vision in  the  trust  deed  authorizing 
the  trustees,  in  case  the  railroad  com- 
pany failed  to  pay  either  the  interest 
or  the  principal  of  the  bonds,  to  take 
possession  of  the  property  conyeyed 
by  the  trust  deed,  advertise,  and  sell  it 
to  pay  the  amount  in  default,  and  it 
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was  held  that  on  a  fallnre  of  the  troa- 
tees  to  perform  their  duty  a  bill  might 
be  filed  by  the  bondholders  requiring 
the  trusteea  to  execute  their  trust  or 
appoint  a  receiver  for  that  purpose, 
and  that  such  appointment  would  be 
made  though  there  was  no  probable 
deficiency  in  the  trust  property  to  pay 
the  debt  secured  by  the  trust  deed. 
The  court  say:  "  Where  there  is  a 
trust  fund  in  danger  of  being  wasted 
or  miBHppHed,  a  court  of  equity 
will  interfere  upon  the  application  of 
any  of  the  creditors,  either  in  his  own 
behalf  or  in  behalf  of  himself  and 
other  creditors,  and  by  the  appointr 
ment  of  a  receiver,  or  in  some  other 
mode,  grant  a  relief.  The  appoint- 
ment of  a  receiver  is  not  necessarily 
predicated  upon  the  apprehended  loss 
of  the  debt  It  would  be  sufiQcient  to 
allege  that  the  trustees  appointed  re- 
fused to  perform  the  trust.  Where 
there  has  been  negligence  or  improper 
conduct  on  the  part  of  a  trustee  and 
the  fund  is  in  danger,  the  appoint- 
ment of  a  receiver  upon  the  applica- 
tion of  the  cestui  que  trust  is  a  matter 
of  right."  Jone$  v.  Bovgherty,  10  Ga. 
274;  McThugald  v.  Dougherty,  11  Ga. 
586;  Jenkins  v.  Jenkins,  1  Paige,  248. 
In  this  class  of  cases  the  application 
for  a  receiver  is  not  based  upon  the  de- 
ficiency of  the  trust  property  but  upon 
the  right  of  the  beneficiaries  under  the 
deed  to  have  the  trust  performed  ac- 
cording to  the  intention  of  the  parties. 
In  Sacramento  P.  R,  Co.  v.  San 
Francisco  Super.  Ct.  65  Cal.  453,  there 
was  provision  in  the  trust  deed  that 
upon  default  in  the  payment  of  the 
principal,  or  upon  default  for  one 
year  in  the  payment  of  the  interest, 
the  trustees  should  take  possession  of 
the  property  and  apply  the  net  in- 
come to  the  payment  of  the  principal 
and  interest  of  the  bonds.  Default 
having  been  made,  an  action  was 
brought  by  the  trustees  to  forecloee 


the  lease  and  trust,  and  a  receiver 
was  appointed  on  this  application. 

Cf.  Shaio  V.  Norfolk  Ckntnty  R,  Co. 
5  Gray.  162;  ShepUy  v.  Atlantic  dk  St. 
L.  R.  Co,  55  Me.  895;  American 
Bridge  Co,  v.  Heidelbach,  94  U.  &  798, 
24  L.  ed.  144. 

In  McLane  v.  PtaeervUle  A  8.  F.  R. 
Co.  66  Cal.  606,  there  was  a  provision 
in  the  mortgage  that  upon  default  in 
the  payment  of  interest  for  one  year 
the  trustees  should  take  possession  of 
the  property  mortgaged,  collect  the 
income  and  profits  arising  from  it 
and  apply  the  same  for  certain  pur- 
poses. It  was  held  upon  the  happen- 
ing of  that  event  a  court  of  equity 
had  power  in  an  action  to  forcloee 
under  the  specific  power  of  the  mort- 
gage to  appoint  a  receiver. 

In  Allen  v.  DaUas  A  TF.  R.  Co.  8 
Woods,  816,  it  appeared  that  a  deed 
of  trust  was  executed  by  the  railroad 
company  upon  its  income  and  profits 
as  well  as  its  railroad  and  other  prop- 
erty, to  secure  the  payment  of  the 
principal  and  interest  of  its  bonds, 
and  authorized  the  trustees  in  default 
of  the  payment  of  the  interest  to  take 
possession  of  the  mortgaged  property 
and  apply  the  income  to  the  payment 
of  the  interest.  It  was  held  upon  the 
application  of  the  trustees  that  such 
default  was  sufilcient  ground  for  the 
appointment  of  a  receiver,  and  that  it 
was  not  necessary  in  such  cases  to 
show  inadequacy,  or  that  the  |)rop- 
erty  was  in  jeopardy,  or  the  insol- 
vency of  the  company,  or  that  the 
amount  due  on  the  bonds  is  in  dis- 
pute. This  case  is  based  on  the  fact 
that  there  was  a  stipulation  in  the 
mortgage  that  the  mortgagee  shall 
have  the  rents  in  case  of  default 

Cf.  SUiU  V.  Northern  C.  R,  Co.  IS 
Md.  198;  DummUe  v.  AshJl^ooke,  8 
Russ.  99,  note  c;  Whitehead  v.  Wootsn, 
48  Miss.  528;  Morrison  t.  Bueknmr, 
Hempst  442. 


RECEIVERSHIP  OP  RAILWAYS. 


463 


(c)  Where  the  revenues  and  income  of  the  road  are  being  di- 
verted from  their  proper  application,  or  misapplied/ 


In  Unian  Trust  Go.  v.  8t.  Louis,  I. 
M.  A  S.  R,  Co,  4  Dill.  114,  it  was  held 
that  a  court  of  equity  would  not  ap- 
point a  receiver  merely  upon  the 
showing  that  there  has  heen  a  default 
in  the  payment  of  the  interest  secured 
by  a  mortgage  upon  the  property  and 
income  of  the  company,  but  that  upon 
a  default  the  trustees  were  entitled  to 
immediate  possession,  and  having 
made  such  demand  and  having  been 
refused  possession,  it  is  still  necessary 
to  show  that  ultimate  loss  will  happen 
to  the  beneficiaries  under  the  mort- 
gage by  permitting  the  property  to 
remain  in  the  hands  of  its  owners 
until  final  decree.  The  facts  in  this 
case  were  held  not  to  exhibit  such 
danger  to  the  bondholders  as  would 
warrant  the  appointment  of  a  receiver, 
following  the  case  of  Williamson  v. 
New  Albany  sie.  R  Co,  1  Biss.  198. 

In  T\fsen  v.  Wabash  R,  Co,  8  Biss. 
247,  it  is  said  that  the  appointment  of 
a  receiver  in  proceedings  for  foreclos- 
ure is  a  matter  resting  in  the  sound 
discretion  of  the  court,  but  the  mere 
fact  that  there  has  been  a  default  in 
the  payment  of  the  debt  is  not  ground 
for  the  appointment  of  a  receiver,  in 
the  absence  of  a  stipulation  in  the 
mortgage  providing  that  the  mortga- 
gee shall  have  the  earnings,  and  that 
the  court  will  not  interfere,  upon  the 
application  of  a  small  minority  of  the 
bondholders,  and  appoint  a  receiver 
where  it  appears  that  such  action 
would  imperil  if  not  destroy  the  in- 
terest of  others  whose  rights  are  enti- 
tled to  equal  protection. 

In  Williamson  v.  New  Albany  ete. 
R  Co,  1  Biss.  198,  it  is  also  held  that 
the  appointment  of  a  receiver  of  the 
property  of  a  railroad  company  in  a 
foreclosure  proceeding  is  not  a  matter 


of  course  on  default  in  the  payment 
of  the  interest. 

In  Mercantile  Trust  Co.  v.  Missouri, 
K,  dh  T.  R,  Co,  86  Fed.  Rep.  221,  1  L. 
R.  A.  897,  there  was  a  clause  in  the 
mortgage  providing  that  in  case  of 
demand  and  default  in  the  payment 
of  interest  for  six  months  the  trustees 
might  enter  upon  the  property,  and  it 
was  held  that  upon  default  a  bill  to 
foreclose  might  be  entertained  by  the 
court,  though  six  months'  default  did 
not  exist.  In  this  case  it  appeared 
that  the  railroad  was  heavily  mort- 
gaged; had  made  several  defaults  in 
the  payment  of  interest,  aggregating 
over  one  million  dollars;  that  the 
business  was  decreasing  and  liable  to 
continue  decreasing  from  competition 
with  new  lines;  that  it  was  in  need  of 
repairs  and  improvements  and  there 
was  want  of  harmony  between  the 
bondholders,  and  it  was  held  that  a 
receiver  was  properly  appointed. 

In  Pullan  v.  Cincinnati  d  C,  Air 
Line  R,  Co,  4  Biss.  85,  it  was  held 
that  the  appointment  of  a  receiver 
should  be  made  only  in  strong  cases, 
and  that  in  no  case  on  the  foreclosure 
of  a  mortgage  should  a  receiver  be 
appointed,  if  it  is  clear  that  on  the 
foreclosure  the  property  will  bring 
enough  money  to  pay  the  debt,  inter- 
ests, and  costs,  and  that  it  would  be 
otherwise  if  it  was  clearly  averred 
that  the  mortgaged  property  was  in- 
suflScIent  security  for  the  debt. 

*  Drewry  v.  Barnes,  8  Russ.  94. 

In  KeUy  v.  Alabama  4t  C.  R.  Co.  58 
Ala.  489,  it  appeared  that  the  corpo- 
ration had  been  declared  bankrupt; 
that  interest  had  accumulated  on  its 
bonds  exceeding  the  value  of  the  prop- 
erty mortgaged  to  secure  them;  that 
purchasers  of  equity  of  redemption  at 
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(d)  Where  the  income  and  profits  of  tlie  railroad  as  well  as  its 
property  and  franchises  are  pledged  to  secure  the  payment  of  its 
bonds,  principal  and  interest,  and  there  is  a  default  in  the  pay- 
ment of  the  interest.'  • 


the  assignee's  sale  were  io  possession 
of  the  road  and  the  property  mort- 
gaged, receiving  the  income,  profits, 
and  earnings  of  the  road  belonging  to 
the  mortgagee  and  using  the  property 
for  their  own  exclusive  use  and  ben- 
efit, and  it  was  held  to  be  a  clear  case 
for  the  appointment  of  a  receiver. 
BlaUhford  v.  Boss,  54  Barb.  42. 

In  De€  Moines  Oa$  Co.  v.  West,  44 
Iowa,  286.  it  was  held  that  where  the 
bond  or  mortgage  pledges  the  income, 
rents,  or  profits  to  the  payment  of  the 
debt,  the  creditor  need  not  conclu- 
sively establish  his  right  to  recover 
before  he  is  entitled  to  ask  for  the  ap- 
pointment of  a  receiver;  it  is  sufficient 
if  be  shows  a  probable  right  to  re- 
cover; that  if  in  such  case  the  debtor 
is  insolvent  the  appointment  of  a  re- 
ceiver follows  as  a  matter  of  course 
(see  Code.  §§  29-103).  C/ieeter  v.  BuU 
land  AB.  R,  Co.  89  Vt.  653. 

>  In  AU^  V.  DaUas  A  W.  B,  Go.  8 
Woods,  316,  the  income  and  profits 
were  mortgaged  as  well  as  the  other 
property,  and  it  was  held  that  a  de- 
fault in  the  payment  of  the  interest 
was  sufficient  ground  for  the  appoint- 
ment of  a  receiver.  Insufficiency  in 
such  cases  or  insolvency  is  not  in- 
volved in  the  issue. 

In  Morrison  v.  Buchier,  Hempst. 
442,  the  court  say:  "Now,  without 
adopting  this  rule  (English)  to  its  full- 
est extent  it  is  proper  to  observe  gen- 
erally that  receivers  in  mortgage  cases 
will  never  be  appointed  unless  it  is 
clearly  shown  that  the  security  is  in- 
adequate, or  that  the  rents  and  profits 
have  been  expressly  pledged  for  the 
debt."  ShotweU  v.  Smith,  8  £dw.  Ch. 
588. 


In  Dow  V.  Memphie  dk  L.  B.  B.  Oo,  20 
Fed.  Rep.  260,  a  receiver  was  ap- 
pointed upon  default  in  the  payment 
of  the  interest  where  inadequate  se- 
curity and  insolvency  of  the  company 
was  shown  together  with  the  appro- 
priation of  the  rents. 

In  WUmer  v.  Atlanta  dk  B.  Air  Line 
R  Co.  2  Woods,  409,  a  receiver  was 
appointed  upon  default  in  the  pay- 
ment of  interest,  but  the  application 
was  based  on  the  ground  that  the 
trustees  had  failed  to  perform  their 
duty  in  regard  to  taking  possession  of 
the  property  upon  such  default, 
as  it  was  held  that  deficiency  in  the 
trust  pro^rty  was  not  material. 

In  Brasisey  v.  New  York  A  N.  E.  K 
Co.  19  Fed.  Rep.  668,  22  Blatchf.  72, 
a  receiver  was  appointed  prior  to  any 
default  on  the  securities,  but  it  was 
shown  that  a  default  was  imminent 
and  manifest,  and  the  company  was 
entirely  insolvent,  and  unable  to  pay 
such  interest,  and  unable  to  pay  its 
floating  indebtedness  or  borrow 
money  for  such  purpose. 

In  WhiUhead  v.  Wootm,  43  Miss. 
523,  it  was  held  that  a  mortgagee  was 
not  entitled  after  default  to  the  rents 
and  income,  nor  to  a  receiver  unless 
the  rents  and  profits  were  mortgaged, 
or  unless  the  mortgaged  property  is 
insufficient  to  meet  the  debt.  The 
court  say:  ''Unless  the  mortgagee 
has  contracted  that  he  shall  have  the 
rents  and  income  after  default  is 
made  he  is  not  entitled  to  them,  or  to 
a  receiver  to  get  them  in  except  in 
case  of  the  insufficiency  of  the  prop- 
erty to  meet  the  debt." 

In  ShepUy  v.  AUanUe  A  8t.  L.  R 
Oo.  55  Me.  895,  it  was  provided  in  the 


RECBIVER8H1P  OF  RAILWAYS. 


465 


(e)  Where  the  officers  and  directors  are  mismanaging  the  bnsi- 
iiess  and  wasting  the  property  of  the  corporation,  or  squandering 
its  money,  or  embezzling  the  same.* 

(f)  Where  by  reason  of  a  neglect  to  elect  officers,  or  otherwise, 
there  is  no  one  competent  to  take  charge  of  the  property  of  the 
•company.' 

(g)  Where  the  company  has  committed  some  act  which  consti- 
tutes a  statutory  cause  for  revoking  its  charter  or  for  the  ap- 
pointment of  a  receiver.* 

§  273.    When  not  appointed. 

A  court  of  equity  will  not  appoint  a  receiver  over  a  railway 
^corporation: 


trust  deed  that  a  failure  to  pay  Inter- 
•eBi  or  principal  of  the  boDds  gave  the 
mortgagees  the  right  to  take  the  mort- 
gaged property  into  their  actual  pos- 
session, and  manage  and  control  the 
-same,  and  apply  the  net  income  and 
profits  to  the  payment  of  the  interest 
and  principal.  A  specific  perform- 
ance of  the  contract  was  asked  by  the 
mortgagees,  and  th6  court  granted 
the  relief.  See  also  Shaw  v.  Norjofk 
County  R.  Oo.  5  Gray,  162. 

In  MeLane  v.  PlacertUle  A  B.  F.  R. 
Oo.  66  Cal.  606,  a  receiver  was  ap- 
pointed upon  a  default  in  the  payment 
of  interest  for  a  period  of  one  year  on 
the  ground  of  the  action  being  brought 
for  a  spedflc  execution  of  the  mort- 
gage- 
In  BacTomento  P.  R.    Co.  v.   San 

Franeiaeo  Super,  Ot.  65  Cal.  458,  a  re- 
•oeiver  was  appointed  for  the  nonpay- 
ment of  the  interest. 

In  J>oe  V.  Northwest  Goal  A  T.  Oo. 
4M  Fed.  Rep.  928,  a  receiver  was  ap- 
pointed  on  the  ground  of  insolvency 
and  mismanagement. 

>  In  Blatchford  v.  Roes,  54  Barb.  42, 
a  receiver  was  held  to  be  proper  upon 
the  ground  that  the  executive  com- 
mittee of  a  company  had  voted  them- 

30 


selves  money  in  addition  to  their 
regular  compensation  for  services  as 
promoters  and  originators  of  the  com- 
pany and  other  parties,  and  it  was 
held  that  the  action  of  the  committee 
in  this  regard  afforded  ample  reason 
for  the  appointment  of  a  receiver. 

In  People  v.  JBruff,  9  Abb.  N.  0. 
158,  misconduct  by  the  officers  of  a 
corporation  was  alleged,  and  it  was 
held  to  be  sufficient  ground  for  the 
appointment  of  a  receiver.  See  also 
Ee^er  ▼.  Brooklyn  Elev.  R,  Oo.  9  Abb. 
N.  O.  166. 

In  Lawrence  v.  Oreenwieh  F.  Ine, 
Oo,  1  Paige,  687,  where  the  majority 
of  stockholders  neglected  to  choose 
officers  to  take  charge  of  the  property, 
a  receiver  was  appointed  on  the  ap- 
plication of  the  minority  stockholders 
for  the  purpose  of  preserving  the 
property  for  the  benefit  of  the  stock- 
holders generally.  Cf.  Andrews  y. 
Powys,  2  Bro.  P.  C.  504;  Maguire  v. 
AUen,  1  Ball  &  B.  75. 

•  Smith  V.  Daneig,  64  How.  Pr.  820; 
Re  Louisiana  Sat.  Bank  <t  Safe  De» 
posit  Oo.  85  La.  Ann.  196;  Stark  v. 
Burke,  5  La.  Ann.  740;  Dobson  v.  Si^ 
monton,  78  N.  C.  68. 

•  Oonro  V.  Oray,  4  How.  Pr.  165. 
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(a)  In  the  absence  of  notice  to  such  corporation  of  the  applica- 
tion,  and  an  opportunity  to  be  heard  thereon/ 


'As  a  general  rule  an  order  for  a  re- 
ceiver will  not  be  granted  ex  parte  un- 
til the  time  for  the  defendant's  appear- 
ance has  expired,  and  the  bill  has  been 
taken  for  confessed  against  him.  Tblo 
is  not  the  rule  where  the  defendant 
has  fraudulently  withdrawn  himself 
from  the  jurisdiction  of  the  court  to 
avoid  service  of  process.  Sandfard  v. 
Sinclair,  8  Paige,  873. 

In  WMpley  v.  Brie  R,  Co.  6  Blatchf . 
271,  it  is  held  that  a  receiver  cannot 
be  appointed  even  with  the  consent  of 
both  parties  in  an  improper  case. 

In  Cook  V.  Detroit  A  M,  R.  Co.  46 
Mich.  458,  it  is  held  that  a  receiver 
cannot  be  appointed  ex  parte  in  a  pro- 
ceeding by  creditors  to  wind  up  an  in- 
solvent corporation  and  pending  the 
possession  on  a  demurrer,  whereby 
the  right  to  file  the  bill  is  put  in  issue. 

In  Slate  v.  Jackeormlle,  P,  db  M.  R, 
Co.  15  Fla.  201,  it  is  held  that  it  is  not 
necessary  for  a  party  defendant  to  be 
served  with  process  before  the  entry 
of  an  appeal  from  an  ex  parte  order 
or  demand  pending  his  rights,  If  such 
order  is  the  subject-matter  of  an  ap- 
peal. It  is  also  held  upon  the  author- 
ity of  Verplanck  v.  Mercantile  Ins.  Co, 
2  Paige,  450,  that  It  is  irregular  to  de- 
prive the  corporation  of  the  possession 
of  its  property  and  corporate  rights 
without  its  having  an  opportunity  to 
be  heard,  and  without  sufiicient  cause 
for  such  a  summary  proceeding.  Tlie 
settled  practice  in  ordinary  suits  is 
that  a  receiver  cannot  be  appointed 
ex  parte  before  the  defendant  has  had 
an  opportunity  to  be  heard  in  relation 
to  his  rights,  except  where  he  is  out 
of  the  jurisdiction  of  the  court  or  can- 
not be  found,  or  where  for  some  other 
reason  it  is  absolutely  necessary  for 
the  court  to  interfere  before  there  is 


time  to  give  notice  to  the  opposite- 
party  to  prevent  the  destruction  or 
loss  of  property.  And  where  the  court 
ia  asked  to  deprive  a  defendant  of  the 
possession  of  his  property  without  a 
hearing  or  an  opportunity  to  be  heard 
the  particular  facts  and  circumstances 
which  render  such  a  summary  proceed- 
ing proper  must  be  set  forth  in  the  bill 
or  petition  on  which  the  application  ia 
founded.  See  also  People  v.  Norton, 
1  Paige.  17;  Friebert  v.  Burgees,  11 
Md.  456;  Haight  v.  Burr,  19  Md.  184. 

In  Cleveland,  C.  C.  A  L  R.  Go.  v. 
JeweU,  87  Ohio  St.  649,  it  is  said  that 
the  appointment  of  a  receiver  to  take 
from  the  defendant  the  possession  of 
his  property  cannot  be  lawfully  made 
without  notice,  unless  the  delay  re- 
quired to  give  notice  will  result  in  ir- 
reparable loss. 

In  People  v.  Albany  dk  8.  B.  Co.  5^ 
Barb.  844,  869,  it  is  said  that  the  or- 
der for  the  appointment  of  a  receiver 
ex  parte  must  have  been  granted  in- 
cautiously upon  some  mistaken  oral 
representation  or  statement  of  facts 
in  the  case,  as  it  was  in  clear  conflict 
with  the  law  and  settled  practice  of 
the  court.  Of.  Field  v.  Ripley,  2a 
How.  Pr.  26;  McCarthy  v.  PtaiBe,  » 
Abb.  Pr.  166. 

In  Ebwe  v.  Jones,  67  Iowa,  180,  the 
appointment  of  a  receiver  in  vacation 
and  without  notice  to  the  adverse 
party  was  held  to  be  clearly  errone> 
ous.  Of.  I\'eneh  v.  Oifford,  80  Iowa, 
148;  Bisson  v.  Curry,  85  Iowa,  72. 

See  also  BUmdheim  v.  Moore,  11 
Md.  864,  where  it  is  held  that  in  order 
to  justify  the  appointment  of  a  re- 
ceiver it  must  appear  that  the  claim- 
ant has  title  to  the  property  and  the 
court  must  be  satisfied  that  a  receiver 
is  necessary  to  preserve  such  property. 
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(b)  In  the  absence  of  statatorj  authority  and  when  the  appli- 
cation is  based  on  the  insolvency  of  the  corporation  alone,  no 
fraud  or  breach  of  trust  being  alleged.* 

(c)  In  foreclosure  cases  when  it  does  not  clearly  appear  that 


The  court  wiU  never  appoint  a  re- 
ceiver merely  because  the  measure  can 
do  no  harm  and  that  fraud  or  immi- 
nent danger,  should  any  be  apparent* 
must  be  clearly  proved.  Unless  the 
necessity  be  of  the  most  stringent 
character  the  court  wUl  not  appoint  a 
receiver  until  the  defendant  is  first 
heard  in  response  to  the  application. 
See  alse  to  the  same  effect,  Triebert  v. 
Burgess,  11  Md.  452;  Voshell  v.  Hyr^ 
son,  26  Md.  83;  Smith  v.  Port  Dover  db 
L.  K  R  Co,  12  U.  C.  App.  288;  Rogers 
▼.  Ikmgherty,  20  Ga.  271. 

In  McLean  v.  Lafayette  Bank,  8 
McLean,  G08,  it  is  held  that  the  notice 
of  motion  to  appoint  a  receiver  is 
necessary  when  counsel  for  opposite 
I>arty  is  not  present  in  court. 

In  Whitehead  v.  Wooien,  48  Miss. 
528,  it  is  held  that,  to  justify  the  ap- 
pointment of  a  receiver  before  answer 
filed  or  pro  coi\fesso  taken,  there  must 
be  strong  special  reasons  given  as 
where  the  defendant  has  withdrawn 
himself  from  the  Jurisdiction  of  the 
court  to  avoid  service,  or  is  guilty  of 
fraud  endangering  the  property. 

In  People  v.  Albany  d  S.  B,  Go,  7 
Abb.  Pr.  N.  S.  265,  it  is  held  that  a 
receiver  should  not  be  appointed  ex 
parte  except  where  the  defendant  is 
out  of  the  jurisdiction  of  the  court  and 
cannot  be  found,  or  it  is  necessary  to 
interfere  before  there  is  time  to  give 
notice  to  prevent  destruction  or  loss  of 
property. 

'In  FarvMfnf  Loan  d  T,  Co.  v.  CM- 
eago  A  A,  B.  Co,  27  Fed.  Rep.  147,  it 
Is  said  that  the  appointment  of  a  re- 
ceiver rests  in  the  sound  discretion  of 


the  court  and  that  mere  insolvency 
may  or  may  not  call  for  such  action. 

In  New  Foundland  B.  Const,  Co,  v. 
BchMk,  40  N.  J.  £q.  222,  the  allega- 
tions of  the  bill  were  that  the  com- 
pany was  insolvent  and  had  sus- 
];>ended  its  business  for  want  of  funds 
to  carry  on  the  same  and  it  was  held 
that  the  allegations  were  not  sufficient 
for  the  appointment  of  a  receiver. 
The  facts  and  circumstances  must  be 
set  out  from  which  the  insolvency  of 
the  corporation  shall  appear.  See  also 
Bawnsley  v.  Trenton  Mut.  L.  Ins.  Co. 
9  N.  J.  Eq.  95,  847;  Baker  v.  Backus, 
82  111.  79. 

In  Pond  V.  Framingham  eft  L,  B, 
Co,  120  Mass.  194,  a  biU  in  equity  was 
filed  by  the  creditors  of  the  railway 
corporation  alleging  that  the  corpora- 
tion was  insolvent;  that  all  its  prop- 
erty was  mortgaged  to  trustees  for  the 
benefit  of  one  class  of  creditors;  that 
it  owed  large  amounts  to  other  credit- 
ors, one  of  whom  had  attached  all  of 
its  property;  that  it  was  about  to  exe- 
cute a  lease  to  the  attaching  creditor 
for  a  long  term  of  years  at  a  rental 
which  would  not  pay  the  interest  on 
its  indebtedness  and  that  the  execu- 
tion of  the  lease  would  be  injurious  to 
the  interest  of  its  creditors  and  stock- 
holders. It  was  held  that  the  bill  did 
not  state  a  case  within  the  equity  ju- 
risdiction of  the  court,  in  the  absence 
of  allegations  of  fraud  or  breach  of 
trust  or  other  ground  of  jurisdiction, 
which  bring  the  case  within  the  es- 
tablished equity  powers  of  the  court 
of  chancery. 
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the  conditions  of  the  mortgage  have  been  broken  or  the  right  to 
foreclose  is  doubtful.* 

(d)  When  the  application  is  in  behalf  of  a  small  minority  of 
the  bondholders  and  it  appears  that  the  interests  of  the  majority 
bondholders  would  be  prejudiced  thereby.* 

(e)  When  there  has  been  a  default  in  the  payment  of  interest, 
but  it  does  not  appear  that  there  will  be  a  loss  to  the  beneficiaries 
under  the  mortgage  by  permitting  the  road  to  remain  in  the 
hands  of  the  mortgagor  until  decree  and  sale.' 


'  In  BriarflM  Iron  Works  ▼.  Foster, 
54  Ala.  622,  it  is  held  that  while  no 
unbending  rule  can  be  declared  ap* 
plicable  to  every  case  in  which  the 
appointment  of  a  receiver  is  sought, 
yet  a  receiver  should  not  be  appointed 
in  the  first  instance  on  the  assertion 
of  a  disputed  right  and  the  defendant 
.displaced  from  the  possession  of 
property  when  the  required  protec- 
tion can  be  given  by  a  writ  of  injunc- 
tion or  equitable  attachment,  where 
the  party  injured  may  have  the  benefit 
of  a  bond. 

In  PuUan  v.  Cincinnati  d  O.  Air 
Line  R  Co.  A  Biss.  85,  it  is  held  that 
while  the  appointment  of  a  receiver  is 
generally  within  the  sound  discretion 
of  the  court,  yet  it  is  a  power  only  to 
be  exercised  in  strong  cases;  that  in 
DO  case  of  a  mortgage  ought  a  receiver 
to  be  appointed  if  it  is  clear  that  on 
a  foreclosure  the  mortgaged  property 
will  bring  enough  money  to  pay  the 
debt,  interest,  and  costs. 

In  American  Loan  d  T,  Co.  v. 
Toledo,  C,  A8,  IL  Co.  29  Fed.  Rep. 
416,  it  is  said  that  although  there  has 
been  a  default  in  the  payment  of  the 
interest  coupons  secured  by  the  mort- 
gage, yet  if  it  appear  that  there  is  a 
fair  and  reasonable  claim  by  the  de- 
fendant company  growing  out  of  con- 
temporaneous contracts;  that  the  time 
of  payment  has  been  extended  or  that 
the  plaintiffs  are  precluded  from  re- 


lying upon  the  default,  a  receiver 
will  not  be  appointed  until  the  court 
shall  determine  that  the  right  to  fore- 
close exists.  Mere  disagreement  of  the 
parties  is  not  sufilcient  ground  for 
the  appointment  of  a  receiver. 

Mere  default  in  the  payment  of  the 
debt  is  not  ground  for  the  appoint- 
ment of  a  receiver  in  the  absence  of  a 
stipulation  in  the  mortgage  that  the 
mortgagee  shall  have  the  rents.  Tyeen 
▼.  Wabash  R  Co.  8  Biss.  247. 

•  In  Tysm  v.  Wabash  R.  Co,  8  Biss. 
247,  it  was  held  that  the  court  would 
not,  in  deference  to  the  mere  technical 
rights  of  a  very  small  minority  of 
bondholders,  appoint  a  receiver  where 
It  appears  that  such  action  would 
imperil,  if  not  destroy,  the  interest  of 
others  whose  rights  are  entitled  to 
equal  consideration.  In  making  the 
appointment  it  must  be  apparent  to 
the  court  that  much  greater  injury 
would  result  to  those  interested  in  the 
railway  by  not  appointing  than  by 
leaving  the  property  in  the  hands  of 
the  persons  then  holding  it  and 
especially  so  where  it  appears  thai  a 
funding  plan  is  being  negotiated. 

*  If  the  plaintiff  has  a  complete  and 
perfect  remedy  at  law  in  respect  to 
the  matters  complained  of  in  the  bill, 
a  receiver  will  not  be  appointed. 
Rice  V.  at.  Paul  db  P.  R,  Co.  24  Minn. 
464. 

If  the  security  is  ample  a  recover 
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(f)  When  the  plaintifE  has  an  adequate  remedy  at  law.* 

(g)  When  by  statute,  on  the  dissolution  of  a  corporation,  the 


will  not  be  appointed  before  a  decree 
and  sale,  though  provision  may  be 
made  therefor  in  the  mortgage.  Deg- 
ener  v.  StOes,  6  N.  T.  Supp.  474; 
Williamson  v.  Ifeic  Albany  eie.B,  Co.  1 
Biss.  198. 

In  Blair  ▼.  8t.  Louis,  H.  <fc  K.  R. 
Oo,  20  Fed.  Rep.  848,  it  is  said:  "A 
court  should  not,  on  mere  default  of 
interest  on  bonds,  take  possession  of  a 
railway  and  substitute  a  receiver  of 
its  appointment  to  do  what  the  cor- 
porate authorities,  more  familiar  with 
its  interests,  could  better  do.  In  the 
absence  of  fraud.  Incompetency,  etc.« 
the  court,  pending  a  proceeding  for  a 
foreclosure,  under  ordinary  circum- 
stances will  not  take  possession 
through  its  receiver  of  llie  corporate 
property  and  substitute  its  officer  in 
the  place  of  the  corporate  officers. 
*  *  *  The  sole  object  in  ordinary 
cases  of  foreclosure,  if  the  corporate 
authorities  in  possession  are  incom- 
petent, is  to  put  the  property  in  a  re- 
ceiver's hands  for  the  interest  of  all 
concerned  in  the  litigation,  viz.,  stock- 
holders, mortgagees,  other  lien  credit- 
ors, creditors  at  large,  etc.  Courts 
should  not  interfere  with  the  custody 
and  management  of  the  business  of 
the  corporation  through  its  corporate 
officers,  pending  litigation,  except  for 
cause  shown." 

In  Michigan  it  is  held  where  the 
mortgagor  is  entitled  under  the  statute 
to  the  possession,  and  consequently 
to  the  rents  and  profits  of  the  mort- 
gaged premises  until  such  a  time  as 
he  is  devested  by  a  perfected  fore- 
closure, it  IB  not  competent  to  cut 
short  his  rights  in  this  regard  by 
Bieans  of  a  receiver.  Waga/r  v.  Stone, 
86  Mich.  864;  Hazeltins  ▼.  Granger, 
44  Mich.  608;  BeecHier  v.  Marquette  db 
P.  BolUng  MiU  Co.  40  Mich.  807.     It 


is  different,  however,  where  the  mort- 
gagor voluntarily  puts  the  mortgagee 
in  possession.  Beading  v.  Waterman, 
46  Mich.  107.  The  above  cases  are 
based  on  the  settled  doctrine  that  a 
mortgage  conveys  no  title  to  the 
mortgagee,  the  mortgage  being  a 
security  for  the  debt  only  until  the 
title  passes  by  a  foreclosure  and  sale 
of  the  property.  See  HogseU  f>.  Ellis, 
17  Mich.  868;  Ladue  v.  DetroU  A  M. 
R  Co.  13  Mich.  880;  Van  Husan  v. 
Kanouse,  18  Mich.  308;  Carutliers  v. 
Humphrey,  12  Mich.  270. 

In  Union  Trust  Co.  v.  8t.  Louis,  L 
M.  A  8.  R.  Co.  4  Dill.  114,  it  is  held 
that  in  a  foreclosure  it  must  be  shown 
that  loss  will  happen  to  the  bene- 
ficiaries under  the  mortgage  by  per- 
mitting the  prox)erty  to  remain  in  the 
hands  of  its  owners  until  final  decree 
and  sale. 

>  In  Rice  v.  B.  Paul  <&  P.  R.  Oo.  24 
Minn.  464,  where  the  facts  show  the 
plaintiff  to  have  a  complete  and  ade- 
quate remedy  at  law,  the  court  refused 
to  appoint  a  receiver. 

In  Brie  R.  Co.  v.  Delaware,  L.  db  W. 
B.  Oo.  21  N.  J.  Eq.  282,  it  appeared 
that  defendants  in  common  of  an  ease- 
ment disagreed  as  to  the  use  of  a  tun- 
nel jointly  and  the  court  held  that  it 
had  jurisdiction  in  such  circumstances 
of  the  subject-matter,  but  that  under 
the  peculiar  circumstances  it  was  not 
deemed  necessary  or  advisable  to  ap- 
point a  receiver  or  manager  of  the 
tunnel. 

In  Blondheim  v.  Moore,  11  Md.  865, 
the  court,  after  a  review  of  previous 
decisions,  lays  down  the  following 
propositions: 

(1)  That  the  power  of  appointment 
is  a  delicate  one  and  to  be  exercised 
with  great  circumspection. 

(2)  That  it  must  appear  the  claimant 
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directors  or  officers  are  made  trustees  for  the  closing  np  of  the 
affairs  of  the  corporation.* 


has  title  to  the  property,  and  the  court 
must  be  satisfied  that  a  receiver  is 
necessary  to  preserve  the  property. 

(3)  That  there  is  no  case  in  which 
the  court  appoints  a  receiver  merely 
because  the  measure  can  do  no  harm. 

(4)  That  fraud  or  imminent  danger, 
if  the  immediate  possession  should  not 
be  taken  by  the  court,  must  clearly  be 
proved. 

(5)  That  unless  the  necessity  be  of 
the  most  stringent  character  the  court 
will  not  appoint  until  the  defendant  is 
first  heard  in  response  to  the  applica^ 
tion. 

In  Ramsey  v.  Brie  R  Go.9S  How. 
Pr.  198,  it  was  held  under  the  f acU  of 
the  case  that  the  plaintiff  had  no  such 
standing  in  court  as  a  creditor,  bond- 
holder,or  stockholder  as  to  entitle  him 
to  a  receiver  and  that  the  law  is  well 
settled  that  a  receiver  of  a  railway 
company  cannot  be  properly  appointed 
in  an  action  by  a  stockholder  or  a  cred- 
itor who  has  no  judgment. 

In  Smith  V.  Part  Daoer  db  L,  H,  R 
Co.  12  U.  C.  App.  288,  it  is  held  that 
in  the  appointment  of  a  receiver  the 
court  acts  only  upon  the  proper  case 
being  made  for  the  exercise  of  its  Ju- 
risdiction according  to  well-estab- 
lished principles,  and  in  that  sense 
only  can  a  receiver  be  said  to  be  «s9 
debito  justituB,  whether  the  appli- 
cation be  interlocutory  or  made  at 
the  hearing,  whether  the  appointment 
of  a  receiver  is  the  sole  object  of  the 
action  or  only  incidental  to  other  re- 
lief and  whether  the  relief  is  sought  at 
the  instance  of  a  Judgment  creditor  or 
of  anyone  else. 

'A  receiver  will  not  be  appointed 
where  it  appears  that  it  would  be  more 
conducive  to  the  interest  of  all  other 
stockholders  not  to  disturb  the  exist- 


ing management  and  arrangements  in 
the  company,  and  where  the  relief 
asked  for  would  produce  irreparable 
injury  to  the  majority  of  the  stock- 
holders. HcimiUonY,  AeceeeoryTrannt 
Go,  26  Barb.  46. 

In  Parsons  v.  Charter  Oak  L.  Ins,  Co. 
81  Fed.  Rep.  805.  under  the  statutes  of 
Connecticut  providing  for  receivers,  it 
was  held  that  it  was  a  part  of  the  con- 
tract with  the  policyholders  that  in  case 
of  insolvency  a  receiver  should  marshal 
all  the  assets  so  that  his  powers  would 
not  be  limited  as  those  of  a  receiver 
usually  are;  that  when  such  receiver 
has  been  duly  appointed  in  the  mode 
provided  for  in  the  charter  policy 
holders  cannot  deny  his  authority; 
that  the  distribution  of  the  assets  of 
the  company  should  be  made  accord- 
ing to  the  charter;  that  the  facta  set 
forth  in  the  bill  of  complaint  did  not 
show  complainant  had  a  superior 
right  to  the  assets  of  the  company  in 
the  state  of  Iowa,  but  on  the  contrary 
such  assets  were  part  of  the  common 
fund  in  which  all  policy  holders  had 
an  interest. 

In  I^les  V.  Riverside  Furniture  Co, 
80  W.  Va.  128,  it  was  held  that  the 
facts  alleged  in  the  bill  did  not  justify 
the  taking  of  the  property  of  the  cor- 
poration out  of  the  hands  of  trustees 
and  putting  it  in  the  hands  of  a 
receiver. 

In  Vose  ▼.  Reed^  1  Woods,  647.  it 
was  held  that  where  funds  are  in  the 
hands  of  trustees  appointed  by  the 
legislature  to  hold  their  trust  ex  officio 
as  high  public  officers  of  the  state  and 
especially  where  one  part  of  the  trust 
involves  duty  of  a  public  character 
the  court  will  not  willingly  take  the 
funds  out  of  their  hands  and  will  not 
do  so  except  for  the  most  cogent  res- 
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(h)  When  the  rights  of  third  parties  who  are  not  before  the 
<5onrt  are  affected  by  the  appointment.* 

(i)  When  it  is  apparent  that  the  plaintiff's  application  is  based 
solely  upon  a  disagreement  as  to  the  management  of  the  business 
of  the  corporation.' 

§  274.    Powers  of  railway  receiver. 

The  receiver  of  a  railroad  company,  as  a  rule,  ex  necessitate  has 
powers  far  in  excess  of  those  ordinarily  given  to  receivers  of 
other  corporations,  and  his  duties  are  correspondingly  increased. 
Generally  speaking,  the  magnitude  of  the  interests  intrusted  to 
his  management  carries  with  it  greater  power  and  discretion,  and, 
from  the  very  nature  of  the  business,  a  judicious  management 
•depends  largely  upon  the  exercise  of  a  sound  business  judgment 
in  the  many  conflicting  and  embarrassing  positions  in  which  the 
receiver  is  placed,  sometimes  requiring  prompt  action,  where 
application  to  court  for  specific  directions  is  not  practicable.  As 
in  other  cases,  the  receiver's  power  is  derived  from  the  order  of 


sons,  such  as  gross  fraud  and  immi- 
nent danger  to  the  trast  fund,  it  must 
resort  to  every  course  and  means  of 
•compelling  the  trustees  to  perform 
their  duty. 

>  WMpley  V.  Brie  E,  Co.  6  Blatchf . 
271;  Bigelow  v.  Union  Freight  B.  Oo, 
187  Mass.  478. 

In  Searles  y.  JaekeonviUe,  P.  A  M. 
RGo.2  Woods,  621,  the  court  refused 
to  appoint  a  receiver  of  property 
which  was  in  the  possession  of  a  per- 
son not  a  party  to  the  suit. 

'  In  American  Loan  d  T.  Oo,  v.  To- 
ledo, a  dbS.  KCo.  29  Fed.  Rep.  416, 
it  is  said  the  court  will  not  appoint  a 
receiver  on  account  of  the  mere  dis- 
agreement of  the  parties  as  to  the  man- 
agement of  the  property;  that  can 
only  be  done  as  an  incident  to  some 
relief  falling  within  the  jurisdiction  of 
the  court  in  relation  to  the  contracts 
of  the  parties.    The  appointment  of  a 


receiver  merely  to  manage  the  prop- 
erty is  not  within  the  power  of  the 
court  of  equity. 

In  Cleveland,  0.  0.  dk  L  B,  Go.  v. 
Jewett,  87  Ohio  St.  649,  the  con- 
troversy between  the  parties  was  solely 
as  to  thee£Fect  of  an  attempted  consoli- 
dation of  corporations  and  under  such 
circumstances  the  appointment  of  a 
receiver  was  held  to  be  an  unwarranted 
exercise  of  judicial  power,  which  the 
court  would  reverse  and  set  aside. 
See  Cincinnati,  8.  db  0.  B.  Co.  v.  Shan, 
81  Ohio  St.  16;  Verplanek  v.  Jd&rean- 
tile  Ins.  Oo.  2  Paige,  488. 

In  Hinkley  v.  BUVien,  78  Me.  221, 
there  was  a  contest  between  the  stock- 
holders of  the  corporation  and  the 
court  held  there  was  no  ground  for 
the  appointment  of  a  receiver.  See 
Delaware,  L.  dk  W.  B.  Co.  v.  Erie  B, 
Oo.  21  N.  J.  £q.  298. 
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appointment,  and  such  specific  orders  and  directions  as  the  courts 
from  time  to  time,  may  make.  The  primary  object  in  the  ap- 
pointment  of  a  receiver  over  a  railway  is  the  sale  of  its  property 
and  conversion  of  its  assets,  and  the  distribution  of  the  proceeds 
thereof  among  those  entitled  thereto,  according  to  their  several 
rights  and  interests,  as  fixed  by  the  court. 

In  all  cases  it  is  the  duty  of  the  court,  acting  through  its  re- 
ceiver, to  preserve  the  property  and  carefully  protect  the  interests- 
of  bondholders,  creditors,  lienholders,  and  all  others  therein, 
which  can  only  be  done  by  keeping  the  property  intact.  The  re- 
ceiver is  required  to  manage  and  operate  the  road  as  a  going 
concern,  and  this,  of  necessity,  requires  the  investment  of  the^ 
receiver  with  all  requisite  power  and  authority  therefor,  as  inci- 
dental and  secondary  to  the  main  purpose  of  the  litigation.  Be- 
sides, the  railway  corporation,  in  consideration  of  its  franchises^ 
and  grants,  assumed  duties  of  a  quasi-public  nature,  which  the- 
court  will  recognize  as  of  primary  importance  and,  through  its 
receiver,  will  perform,  and,  in  order  to  properly  do  so,  will  clothe- 
the  receiver  with  additional  powers  not  ordinarily  granted  to 
other  receivers,  in  the  way  of  affording  facilities  for  the  adequate 
and  proper  management  of  the  road  and  the  safety  and  con- 
venience of  the  public. 

As  elsewhere  noted,  the  appointment  of  a  receiver  cannot  have- 
any  effect  as  to  the  validity  of  existing  liens,  or  in  a  word  he 
takes  the  property  subject  to  all  valid  existing  liens.* 

§  275.    Power  to  pay  unsecured  claims. 

The  power  of  the  court  to  order  the  receiver  to  pay  from  the 
current  earnings  of  the  road  the  unsecured  claims  for  labor,  sup- 


^  The  court  appointing  a  receiver  of 
a  railroad  company,  in  a  suit  by  stock 
and  bond  holders  and  general  creditors 
for  the  appointment  of  receivers  to 
preserve  the  property  and  manage  it 
as  a  unit,  has  no  power  to  vacate  any 
valid  lien  upon  the  property,  and  pre- 
vent the  enforcement  of  a  judgment 
constituting  a  valid  lien  thereon,  but 
should  either  order  payment  thereof 
or  grant  leave  to  sue  out  execution 
and  sell  the  property  upon  which  it  la 


a  lien.     8coU  v.  Farmen'  Loan  db  T. 
Co,  69  Fed.  Rep.  17. 

The  holder  of  a  judgment  constitu- 
ting a  lien  on  real  estate  of  a  railroad 
not  embraced  in  mortgages  under 
which  a  receiver  was  appointed  is  en- 
titled to  have  such  land  discharged 
from  the  custody  of  the  receiver,  and 
to  levy,  for  the  sale  of  the  same,  an  ex- 
ecution to  satisfy  the  judgment  8oot^ 
T.  Farm&nf  Loan  dk  T,  Ck>.  mpra. 
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plies,  and  equipment  existing  at  the  time  of  the  appointment,  has 
been  a  subject  of  much  discussion,  but  is  now  firmly  established 
in  railway  foreclosure  cases.  There  is  not  entire  liarmony  in  the 
courts,  it  is  true,  as  to  the  nature  of  the  claims  allowed  priority 
under  this  rule,  nor  as  to  the  time  within  which  the  claims  must 
have  accrued  in  order  to  receive  the  sanction  of  the  court  in  their 
payment.  The  New  York  courts,  prior  to  the  passage  of  the 
statute  of  1885  (see  chap.  376),  refused  to  permit  receivers  to  pay 
or  to  issue  receiver's  certificates  for  the  payment  of  indebtedness 
for  labor  and  services  rendered  to  the  corporation  prior  to  the 
receiver's  appointment,  where  the  lienholders  objected.*  The 
Federal  courts,  however,  have  shown  great  liberality  in  author- 
izing the  receiver  to  pay  this  class  of  indebtedness  from  the  cur- 
rent receipts,  and,  if  insufficient,  then  from  the  corpus  of  the 
property.  It  is  impossible  to  determine  from  the  adjudicated 
cases  any  rules  of  universal  application,  and  the  chancellor,  in 
the  absence  of  statutory  regulations,  and  in  the  exercise  of  a 
sound  judicial  discretion,  must  determine  from  each  particular 
case  the  justice  and  equity  of  granting  the  receiver  power  to  pay 
from  the  current  receipts  the  indebtedness  of  the  corporation 
accruing  prior  to  the  appointment,  on  account  of  labor  and  sup- 
plies in  operating  the  road,  or  borrow  money  upon  receiver's  cer- 
tificates for  such  purpose.  In  favor  of  the  exercise  of  this  power 
by  the  court,  the  following  principles  have  been  recognized  and 
have  received  the  sanction  of  the  courts : 

(a)  While  courts  of  equity  have  no  power  to  impair  the  valid- 
ity of  existing  mortgage  liens  by  the  creation  of  liens  in  favor  of 
a  class  of  unsecured  creditors  and  give  them  a  priority  over 
the  former,  yet  the  mortgagee  at  the  time  of  taking  his  mortgage 
fully  understood  he  was  procuring  a  lien  upon  a  live  and  going 
concern,  and  that  it  was  to  be  continued  as  such,  and  in  order  to 
do  so  the  operating  expenses,  including  supplies  and  labor,  must 
be  paid  from  the  current  receipts,  and  when  he  asks  the  aid  of 


1  The  act  of  1885,  chap.  876,  required 
an  insolyent  raUroad  corporation  to 
pay  the  wages  of  its  employees  in 
preference  to  its  other  debts.  Prior 
to  the  passage  of  this  act  the  court 
had  no  power  to  authorize  a  receiver 
to  issue  certificates  of  indebtedness 


for  the  payment  of  labor  and  services 
in  operating  the  road  prior  to  the  re- 
ceiver's appointment  and  make  the 
certificates  a  lien  prior  to  the  mort- 
gage. Metropolitan  Trust  Co.  v.  TonO' 
ioanda  Valley  A  C.  B.  Co.  103  N.  Y. 
245.  Cf.  Baht  y.  AttnU,  106  N.  Y.  428. 
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the  court  in  realizing  upon  his  securities  he  is  not  in  a  position  to 
insist  upon  a  different  understanding.  Besides,  but  for  the  labor 
and  supplies  already  furnished  and  not  paid  for,  the  value  of  his 
security  is  maintained.  He  asks  the  court,  as  a  means  of  pre- 
venting a  depreciation  in  the  value  of  the  security,  to  continue 
the  business  as  a  going  concern,  and  shall  he  repudiate  that  which 
has  been  done  of  equal  value  for  the  same  end  i 

(b)  There  must  of  necessity  be  a  limit  as  to  the  time  in  which 
the  indebtedness  accrued,  which  in  all  cases  must  be  reasonable, 
sometimes  being  fixed  at  three  months,  and  sometimes  six  months 
or  even  longer.  It  is  also  quite  as  necessary  to  determine  what 
classes  of  claims  are  entitled  to  protection.  Usually,  however, 
they  are  confined  to  labor  and  supplies  strictly  necessary  for  the 
operation  of  the  road,  though  sometimes  permanent  improve- 
ments under  peculiarly  equitable  circumstances  are  embraced.* 


>  In  WaUaee  v.  LoomU,  07  U.  S.  146» 
162,  24  L.  ed.  895,  901,  the  receivers 
were  authorized  by  the  order  appoint- 
ing them  to  put  the  road  in  repair 
.and  operale  the  same  and  to  procure 
such  rolling  stock  as  might  be  neces- 
sary; and  for  these  purposes  to  raise 
money  by  loan  to  an  amount  named 
in  the  order,  and  issue  their  certifi- 
cates of  indebtedness  therefor,  and 
the  order  declared  that  such  loan 
should  be  a  first  lien  on  the  property, 
payable  before  the  first  mortgage 
bonds.  The  court  say  the  power  to 
authorize  such  receivers  to  raise 
money  necessary  for  the  preservation 
and  management  of  the  property,  and 
make  the  same  chargeable  as  a  lien 
thereon  for  the  repayment,  cannot  at 
this  day  be  seriously  questioned.  It 
is  a  part  of  that  Jurisdiction  always 
exercised  by  the  court,  by  which  it  is 
its  duty  to  protect  and  preserve  the 
trust  funds  in  its  hands.  It  is  un- 
doubtedly a  power  to  be  exercised 
with  great  caution;  and,  if  possible, 
with  the  consent  or  acquiescence  of 
the  parties  interested  in  the  fund. 
In  Humphrejfi  v.  Allen,  101  111.  490. 


it  is  held  that  any  person  desiring  to 
object  to  the  issuance  of  such  certifi- 
cates must  do  so  before  they  are 
issued  and  sold  to  bona  fide  purchas- 
ers or  paid  out  to  creditors. 

In  Philadelphia  Invest.  Co.  v.  OMe 
dtN.W.R.  Co,  86  Fed.  Rep.  48,  where 
it  was  doubtful  if  the  improvements 
would  add  to  the  selling  price  of  the 
road,  it  was  held  that  the  issuing  of 
receiver's  certificates  should  be  denied 
absolutely  for  an  item  for  purchas- 
ing and  laying  track  over  a  portion  of 
the  road  not  yet  completed;  also  for 
another  item  to  reimburse  bondhold- 
ers for  advances  made  to  meet  arrears 
of  wages  and  divert  a  strike;  that  an- 
other item  for  the  payment  of  claims 
for  material  furnished  should  not  be 
allowed  except  upon  the  consent  of 
all  lienholders,  and  that  certain  other 
items,  if  desired  by  the  consenting 
bondholders,  should  be  allowed  and 
made  a  charge  as  against  the  non- 
oonsenting  bondholders. 

In  Humphrey  v.  AU^,  101  Dl.  490. 
it  is  held  that  if  the  holder  of  raihroad 
bonds  secured  by  trust  deeds  has  no- 
tice of  the  appointment  of  a  receiver 
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In  order  to  make  payments  of  this  natnre,  where  the  receiver  has 
not  adequate  funds  in  his  hands  for  such  purpose,  the  court  in 
foreclosure  proceedings  frequently  orders  the  issuance  of  re- 
ceiver's certificates,  payable  out  of  the  current  net  income,  or,  in 
-case  of  its  inadequacy,  out  of  the  proceeds  of  sale,  prior  to  the 
payment  of  the  mortgage  bondholders. 


and  the  entry  of  an  order  directing 
such  receiver  to  issue  certificates  on 
which  to  raise  money  to  discharge  a 
chattel  mortgage  on  personal  property 
of  the  coiApany,  pay  taxes  and  car- 
rent  expenses,  and  making  such  cer- 
tificates a  prior  and  first  lien  on  all 
the  property  of  the  company,  and  he 
desires  to  question  the  power  of  the 
court  to  make  such  an  order,  it  must 
be  done  before  the  certificates  are 
issued  and  sold  to  bona  fide  purchasers 
or  paid  out  to  creditors  of  the  com- 
pany. 

In  Meyer  v.  Johnslan,  58  Ala.  287, 
it  is  held  that  a  court  of  chancery  has 
power,  after  notice  of  a  hearing  of  in- 
terested parties,  to  authorize  the  issue 
of  certificates  creating  a  first  lien  and 
displacing  their  lien  to  that  extent  on 
the  property  of  a  railroad  which  it  is 
operating  through  its  receivers  when- 
ever it  is  necessary  to  raise  money  for 
the  economical  management  and  con- 
servation of  the  property. 

In  Hoover  v.  Montclair  d  O,  L,  B, 
Co.  29  N.  J.  Eq.  4,  it  was  held  that 
where  a  receiver  had  no  funds  with 
which  to  make  repairs  he  would  be 
authorized  to  issue  receiver's  certifi- 
cates therefor,  such  certificates  be- 
ing for  a  debt  incurred  for  the  benefit 
and  protection  of  the  property,  and  a 
first  lien  upon  the  property  of  the 
road  and  the  net  receipts  and  income 
thereof. 

In  Kennedy  v.  8t,  Paul  A  P.  B,  Co, 
2  Dill.  448,  it  was  held  that  in  order 
to  prevent  a  valuable  land  grant  in 
favor  of   a  railroad  company  from 


lapsing,  a  receiver  might  be  appointed 
at  the  instance  of  bondholders,  where 
the  principal  security  was  the  land 
granted,  and  the  receiver  was  author- 
ized to  complete  the  unfinished  por- 
tion of  the  road  and  his  debentures 
issued  for  that  purpose  were  made  a 
first  lien. 

In  Taylor  v.  PhOaddphia  ABB, 
Co.  7  Fed.  Rep.  877,  where  the  mort- 
gage bondholders  obtain  appointment 
of  receivers  in  a  foreclosure  proceed- 
ing, the  court  in  its  discretion  was 
empowered  to  pay  employees  and  ma- 
terialmen, who  had,  prior  to  the  ap- 
pointment, furnished  labor  and  mate- 
rial and  supplies  necessary  for  the 
operation  of  the  road.  And  the  fund 
produced  by  the  administration  of  the 
court  may  be  distributed  at  the  dis- 
cretion of  the  court  in  such  manner 
as  not  to  embarrass  the  receivers,  and 
pay  for  labor  and  materials  by  cer- 
tificates payable  out  of  any  funds  ap- 
plicable thereto,  at  such  dates  as  the 
receiver  may  designate. 

In  Farmer^  Loan  db  T,  Go.  v.  Orape 
Creek  Coal  Co.  60  Fed.  Rep.  481,  the 
court  refused  to  authorize  a  receiver 
to  issue  certificates  and  make  a  first 
lien  on  mortgaged  property  in  order 
to  continue  the  business  in  the  case  of 
a  mining  company.  See  note  on  this 
case  in  16  L.  R.  A.  008. 

In  Metropolitan  Truat  Co.  v.  Tono" 
uanda  d  8.  C,  B,  Co.  108  N.  Y.  245, 
It  is  held  that  prior  to  the  passage  of 
the  Act  of  1885  the  court  had  no  power 
to  authorize  a  receiver  in  a  foreclosure 
proceeding  to  pay  or  issue  his  certifi- 
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§  276.    Oronnds  upon  which  preferred  claims  allowed. 

The  grounds  upon  which  unsecured  claims  have  been  allowed 
preferential  payment  from  the  current  income  derived  from  the 
operation  of  the  road  prior  to  the  lien  indebtedness  may  be  stated 
as  follows : 

(a)  The  necessity  of  the  payment  of  such  claims  in  order  to 
keep  the  road  in  operation  as  a  going  concern,  and  thus  preserv- 
ing  the  property  from  depreciation  and  ruin,  thereby  protecting 
the  lienholders.* 

(b)  Where  the  mortgagee  applies  to  the  court  for  a  foreclosure 
of  his  mortgage  or  trust  deed,  and  asks  the  court  through  its  re- 
ceiver to  take  from  the  legally  constituted  authorities  the  opera- 
tion and  management  of  the  road  pending  such  foreclosure,  the- 
court,  as  an  equitable  condition  to  the  appointment  of  a  receiver, 
may  require  the  payment  of  operating  expenses  incurred  prior  to- 
the  appointment,  at  least  for  a  reasonable  period.* 


cates  in  payment  of  labor  and  services 
in  operating  the  road  prior  to  his  ap- 
pointment, and  make  such  certificates 
a  prior  lien  to  the  mortgage. 

»  Union  Trust  Co,  v.  IViiuM  if.  R, 
Co,  117  U.  S.  434,  29  L.  ed.  963;  Gen- 
tral  TruHt  Co.  v.  St.  Louis,  A.  &  T. 
R,  Co.  41  Fed.  Rep.  551 :  Miltenberger 
V.  Logansport,  C.  d  S.  W.  R.  Co.  106 
U.  8.  286,  27  L.  ed.  117;  Barton  v. 
Barbour,  104  U.  8.  126, 26  L.  ed.  672. 

*  Farmers*  Loan  &  T,  Co.  v.  Kansas 
City,  W.  &  N,  TF.  R.  Co,  53  Fed.  Rep. 
182.  In  Fosdick  v.  SehaU,  99  U.  8.  235, 
253,  25  L.  ed.  389,  343.  Chief  Justice 
Waitesaid:  * 'The  mortgagee  has  his 
strict  rights  which  he  may  enforce  in 
the  ordinary  way.  If  he  asks  no 
favors  he  need  grant  none.  But  if  he 
calls  upon  a  court  of  chancery  to  put 
forth  its  extraordinary  powers,  and 
grant  him  purely  equitable  relief,  he 
may,  with  propriety,  be  required  to 
submit  to  the  operation  of  a  rule 
which  always  applies  in  such  cases, 
and  do  equity  in  order  to  get  equity. 
The  appointment  of  a  receiver  is  not 
a  matter  of  strict  right,  such  an  ap- 


plication always  calls  for  the  ezerdse- 
of  judicial  discretion,  and  the  chan- 
cellor should  so  mould  his  order  that, 
while  favoring  one,  injifstice  is  not 
done  to  another."  To  the  same  ef- 
fect, substantially,  are  the  following 
cases:  TInion  Trust  Co,  v.  Qouihsr,  107 
U.  8.  691  27  L.  ed.  488;  MOtenberger, 
▼.  Logansport,  C,  &  8,  W.  R,  Co.  106^ 
U.  8.  286,  311.  27  L.  ed.  117.  127; 
Union  Trust  Co.  v.  IlUnois  M.  R.  Co. 
117  U.  8.  434.  457,  29  L.  ed.  963.  971; 
T7umas  v.  Peoria  dk  R,  L  R.  Co.  86 
Fed.  Rep.  808;  Central  TruM  Co,  ▼. 
8t.  Louis,  A.  A  T,  R.  Co,  41  Fed. 
Rep.  551 ;  Dow  v.  Memphis  dk  L.  R.  R. 
Co.  20  Fed.  Rep.  260;  Central  Trust 
Co.  V.  Texas  dh  8t.  L.  R,  Co.  22  Fed. 
Rep.  135;  Douglass  v.  Cline,  12  Bush, 
(m;  Williamson  v.  Washington  City,  V. 
M,  dh  G.  8.R.  Co.  38  Gratt.  624;  Poland 
V.  Lamoille  Valley  R,  Co.  52  Vi.  144; 
Hertey  v.  lUinoU  M.  R,  Co.  28  Fed. 
Rep.  169;  United  States  7¥ust  Co.  v. 
liew  York,  W.  S.  dk  B.  R,  Co.  25  Fed. 
Rep.  797;  Mercantile  Trust  Co.  v.  Pitts- 
burg  dk  W.  R.  Co.  29  Fed.  Rep.  730; 
Atkins  Y.  Petersburg  R.  Co.  8  Hughes,. 
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(c)  Where  the  carrent  receipts  have  been  diverted  from  the 
payment  of  the  operating  expenses  and  applied  in  payment  of 
the  bonded  indebtedness  or  such  permanent  improvements  as  re- 
sult in  the  enhanced  value  of  the  property  constituting  the  secur- 
ity of  the  bondholders,  the  court  upon  equitable  grounds  may  re- 
store to  the  labor  and  supply  creditors  from  the  current  net 
receipts,  or  the  corpus,  the  money  thus  diverted.  This  principle 
is  based  upon  the  tacit  understanding  of  the  lienholders  that  the 
income,  so  far  as  necessary,  shall  be  applied  in  payment  of  the 
ordinary  current  operating  expenses  due  for  labor  and  supplies.* 


^07;  Western  Pimnsylvania  R.  Oo.  ▼. 
Johnston,  59  Pa.  290;  Addison  v.  Levois, 
75  Va.  701;  Ooe  v.  New  Jersey  M.  R. 
Co.  81  N.  J.  Eq.  105;  Pdrter  v.  Pitts- 
imrg  Bessemer  Steel  Co.  120  U.  S.  649, 
80  L.  ed.  880;  Farmers'  Loan  A  T. 
Oo,  ▼.  Chicago  d  A.  R.  Co.  42  Fed. 
Rep.  6;  Jessup  ▼.  Atlantic  db  G.  R.  Oo, 
^  Woods,  441 :  Blair  y.  St.  Louis,  H, 
4>  K,  R.  Co,  22  Fed.  Rep.  471;  Unior^ 
Trust  Oo,  V.  Morrison,  125  U.  8.  591, 
<81  L.  ed.  825;  MorgarCs  Louisiana  A 
T.  R.  eft  S.  S.  Co,  v.  Texas  0.  R,  Co. 
187  U.  8.  171,  84  L.  ed.  625;  Quincy, 
M.  db  P.  R.  Co.  V.  Humphreys,  145  U. 
S.  82,  86  L.  ed.  682;  Penn  Mut.  L. 
Ins,  Co.  Y.  Heiss,  141  111.  85,  62. 

The  requirement  imposed  as  a  oon- 
•dition  of  the  appointment  of  recelyers 
of  a  railroad  corporation,  that  a  judg- 
ment against  the  company  be  paid 
out  of  the  proceeds  of  the  property, 
is  conclusive  where  all  the  parties  ac- 
•quiesce  and  accept  It,  whether  or  not 
the  court  had  the  power  to  impose  it 
in  the  first  instance.  Union  Trust, 
Co.  V.  Atehiscm,  T,  dbS.F.  R.  Co.  (N. 
M.)  42  Pac.  89. 

The  time  within  which  the  claim 
most  have  accrued  in  order  to  be  en- 
titled to  a  preferential  payment  has 
been  arbitrarily  fixed  at  various  pe- 
riods, sometimes  ninety  days,  some- 
times dx  months,  twenty-two  months, 
and  even  three  years.    See  as  to  sev- 


eral periods.  Blair  v.  St.  Louis,  H. 
db  K.  R.  Co.  22  Fed.  Rep.  478,  note; 
Hale  V.  Frost,  99  U.  8.  889,  25  L.  ed. 
419;  Douglass  v.  Cline,  12  Bush,  608; 
SJdddy  V.  Atlantic,  M.  db  0.  R.  Co.  Z 
Hughes,  820;  Williamson  v.  Washing- 
ton City,  V.  M.  db  O.  8.  R.  Co.  88 
Gratt.  624;  Atkins  y.  PetershurgR.  Co. 
8  Hughes,  807.  It  is  not  essential 
that  the  order  for  the  payment  of  the 
preferred  debts  should  be  made  at 
the  time  of  the  appointment,  though 
it  is  the  better  practice  to  do  so.  Cen- 
tral Trust  Co.  V.  St.  Louis,  A.  db  T. 
R.  Co,  41  Fed.  Rep.  551 ;  Fosdiek  v. 
ScJiaU,  99  U.  8.  285,  25  L.  ed.  839; 
Blair  V.  St,  Louis,  H.  db  K,  JR.  Co.  22 
Fed.  Rep.  471.  Nor  is  the  payment 
of  this  class  of  claims  as  preferential 
dependent  upon  the  appointment  of 
a  receiver.  They  have  priority  over 
the  mortgage  without  regard  to  the 
question  of  receivership.  Farmers* 
Loan  db  T,  Co,  v.  Kansas  City,  W.  db 
N.  W.  R.  Co.  58  Fed.  Rep.  182. 

'Id  WiUiamson  v.  Washington  City, 
V.  M.  db  Q.  S.  R.  Co.  88  Qratt  624.  it 
was  held  that  if  a  railroad  company 
before  the  appointment  of  a  receiver 
had  paid  out  of  the  net  revenues  in- 
terest on  the  bonded  indebtedoess,  or, 
for  the  purpose  of  repair  and  improve- 
ment of  the  road  upon  the  sale  of  the 
road,  there  should  be  paid  to  the  cred- 
itors for  labor  and  material  from  the 
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proceeds  of  the  sale,  the  amount  of 
net  revenues  so  diverted.  This  de- 
cision is  based  on  Dauglcus  v.  Cline, 
12  Bush,  008;  Elli$  v.  Boston,  E.  iSb  E, 
B.  Co,  107  Jdass.  1,  with  other  cases. 

In  Mellhenny  ▼.  Bim,  80  Tex.  1.  it 
appeared  that  the  net  earnings  of  the 
road  sufficient  to  pay  all  the  labor 
and  supply  claims  had  been  appro- 
priated towards  betterments  upon  the 
roads,  and  the  interest  upon  the  bonds, 
and  it  was  held  that  such  diversion 
was  in  derogation  of  the  rights  of 
those  entitled  to  the  fund,  and  that  it 
was  proper  that  the  money  should  be 
restored  or  provided  for  in  the  order 
of  the  sale  of  the  road. 

In  Blair  v.  8t,  Louis,  H.  A  K.  B.  Co. 
23  Fed.  Rep.  471,  it  is  held  that  claims 
for  labor  and  supplies  accruing  within 
six  months  prior  to  the  appoint- 
ment of  a  receiver  are  entitled  to  be 
paid  out  of  the  net  income  of  the  re- 
ceivership, and  in  exceptional  cases 
where  special  equity  appears  such 
claims  may  be  made  a  first  lien  upon 
the  corpus  of  the  mortgaged  property. 

In  Turner  y.  Indianapolis,  B,  d  W, 
R,  Co,  8  Biss.  816,  a  receiver  was 
ordered  to  pay  the  claims  of  operatives 
and  supply  men  owing  at  the  time  of 
his  appointment  and  to  hold  the 
property  subject  to  them,  not  as  a  lien 
upon  the  road  but  in  the  exercise  of 
the  equitable  discretion  of  the  court. 
In  fixing  the  time  within  which  such 
claims  will  be  allowed  and  ordered 
paid,  the  court  adopted  by  analogy 
the  rule  of  the  statute  of  Illinois  in 
relation  to  liens  on  railroads  for  work 
done  and  material  furnished. 

In  Thomas  v.  Peoria  4b  B.  I.  B,  Co. 
86  Fed.  Rep.  808,  Mr.  Justice  Harlan 
held  that  if,  both  before  and  during  the 
receivership  of  the  property  of  a  rail- 
road corporation  pending  a  mortgage 
foreclosure,  moneys  from  the  current 
receipts  are  exi>ended  for  materials 
and  equipment,  a  claim  for  rent  of 


cars  may  be  charged  upon  the  income 
during  the  receivership,  and  if  that  is 
inadequate,  upon  the  proceeds  of  the 
mortgaged  property;  but  that  in  the 
absence  of  special  circumstancea  such 
preferential  payment  would  not  be 
extended  back  of  six  months  before 
the  receivership. 

In  Pennsylvania  Finance  Co.  ▼. 
Charleston,  C.  A  C.  B.  Co.  48  Fed. 
Rep.  188,  it  is  held  that  persons  who- 
furnish  labor  supplies  and  material  to 
a  railroad  to  keep  it  a  going  concern 
are  entitled  to  payment  out  of  the 
earnings  thereof  before  the  payment 
of  any  interest  on  the  mortgaged 
bonds,  and  if  it  appears  that  money 
due  upon  claima  of  this  nature  has 
been  paid  out  as  Interest  on  the  bonds 
or  for  permanent  improvements 
whereby  the  bondholders  have  been 
benefited,  the  court  will  order  an 
amount  equal  to  the  sum  so  diverted 
to  be  paid  upon  such  claims  out  of 
any  earnings  in  the  hands  of  a  re- 
ceiver, or  failing  in  this,  out  of  the 
proceeds  of  sale. 

In  Penmylvania  Finance  Co.  y. 
Charleston,  C.  A  C.  B.  Co,,  Bt partem 
Moore,  49  Fed.  Rep.  808,  preferential 
payment,  it  was  held,  would  not  be 
given  to  a  merchant  for  rations  fur- 
nished to  laborers  upon  the  railway 
under  contract  with  the  company  and 
for  which  the  company  alone  is  liable, 
although  the  company  charges  the 
rations  to  its  laborers  as  part  of  their 
wages. 

In  Farmers* Loan  A  T.  Co.  ▼.  Kansae 
City,  W.  AN.W.B.  Co.  63  Fed.  Rep. 
182,  claims  for  which  a  preferential 
payment  will  be  made  are  said  to  be 
in  favor  of  those  who  have  aided  to- 
conserve  the  property,  and  have  been 
contracted  within  a  reasonable  time, 
and  that  the  six  months'  rule  is  not  a 
fixed  and  unbending  rule  barring  all 
claims  contracted  more  than  six 
months  before  the  appointment,  nor 
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(d)  Where  the  statute  creates  a  lien  in  favor  of  specific  cred-^ 
iters  having  priority  over  the  mortgage  bondholders/ 


is  the  authority  to  prefer  claims  con- 
fined to  cases  where  there  has  been  a 
diversion  of  the  income. 

Id  Fb9diek  v.  SdutU,  99  U.  S.  252, 
25  L.  ed.  842,  Chief  Justice  Waite 
says  that  eveiy  railroad  mortgagee  in 
accepting  his  security  impliedly  agrees 
that  the  current  debts  made  in  the 
ordinary  course  of  business  shall  be 
paid  from  the  current  receipts  before 
he  has  any  claim  upon  the  income. 
If,  for  the  convenience  of  the  moment, 
something  is  tal^en  from  what  may 
not  be  improperly  called  the  current 
debt  fund  and  put  into  that  which 
belongs  to  the  mortgage  creditors,  it 
certainly  is  not  inequitable  for  the 
court,  when  sBked  by  the  mortgagees 
to  take  possession  of  the  future  in- 
come and  hold  it  for  their  benefit,  to 
require  as  a  condition  to  such  order 
that  what  is  due  from  the  earnings  to 
the  current  debt  shall  be  paid  by  the 
court  from  the  future  current  receipts 
before  anything  derived  from  that 
source  goes  to  the  mortgagees.  In 
this  way  the  court  will  only  do  what, 
if  a  receiver  should  not  be  appointed, 
the  company  ought  itself  to  do,  and 
even  though  the  mortgage  may  in 
terms  give  a  lien  upon  the  profits  and 
income  until  possession  of  the  mort- 
gaged premises  is  actually  taken, 
or  something  equivalent,  the  whole 
earnings  belong  to  the  company  and 
are  subject  to  its  control.  See  Oalve$- 
ton,  H.  A  H.  R,  Co.  v.  Oou>drey,  78 
U.  S.  11  Wall.  459.  20  L.  ed.  199;  Oil- 
man V.  IlUmne  A  M,  Teleg.  Co.  91 U.  8. 
608,  28  L.  ed.  405;  American  Bridge 
Co.  V.  Eeidt^baeh,  94  U.  S.  798,  24 
L.  ed.  144. 

In  MiUenberger  v.  Loganeport,  (7.  d 
8,  W.  K  Co.  106  U.  S.  288,  27  L.  ed. 
117,  the  receiver  was  authorized  to 


pay  arrears  due  for  operating  ezpen> 
ses  not  exceeding  $10,000  to  other 
connecting  lines  for  materials  and 
repairs  and  for  ticket  and  freight 
balances,  part  of  which  had  been  in- 
curred more  than  90  days  before  the 
order  appointing  the  receiver  was 
made,  and  to  purchase  rolling  stock 
and  build  6  miles  of  road  and  a. 
bridge  on  the  main  line  of  the  road, 
and  make  such  expenditures  a  lien 
prior  to  the  lien  of  the  mortgagees.  See 
also  Union  Trust  Co.  v.  Souther,  107 
U.  8.  591,  27  L.  ed.  488;  Bumhamy. 
Bowen,  111  U.  8.  776,  28  L.  ed.  596. 
In  this  case  income  was  diverted  to 
the  improvement  of  the  property,  and 
an  assignee  of  such  a  claim  is  entitled 
to  the  same  rights  as  the  original 
holder. 

In  Union  Trust  Co.  v.  lUinois  M,  B. 
Co.  117  U.  8. 484,  29  L.  ed.  968,  certifi. 
cates  issued  for  necessary  repairs 
were  allowed  priority,  and  it  is  held 
that  the  rule  is  applicable  to  a  case  in 
which  the  first  receiver  was  appointed 
in  a  suit  not  brought  by  the  bondholders 
or  the  trustees;  that  it  was  sufficient 
if  the  bondholders  and  their  trustee, 
after  they  were  made  parties,  knew  of 
the  merits  of  the  order  and  the  appli- 
cation of  the  money  upon  which  the 
certificates  were  issued,  to  replace 
earnings  diverted  from  the  payment 
of  operating  expenses  and  ordinary 
repairs.  See  also  Sage  v.  Memphis  db 
L.  B.  B.  Co.  125  U.  8. 861, 81  L.  ed.  694; 
Freedman^s  Sav.  <t  T.  Co,  v.  Shepherd, 
127  U.  8.  494,  82  L.  ed.  168. 

>  In  nearly  all  the  states  and  territo- 
ries liens  have  been  given  by  statute 
for  labor,  and  usually  for  labor  and 
materials  furnished  for  the  construc- 
tion and  operation  of  railroads,  aa 
follows: 
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Alabama, 

for  labor 

Arizona, 

<i 

and  materials. 

Arkansas, 

«< 

it 

California, 

<< 

<4 

Colorado, 

<t 

<< 

Connecticut, 

<i 

<« 

Florida, 

<« 

Georgia, 

«i 

f< 

Idaho, 

<c 

•  « 

Illinois, 

«< 

«« 

Indiana, 

<< 

14 

Iowa, 

c« 

44 

Kansas, 

IC 

44 

Kentucky, 

<< 

Maine, 

•1 

Massachusetts, 

<< 

44 

Michigan, 

<c 

•4 

Minnesota, 

« 

44 

Mississippi, 

•  4 

Missouri, 

<4 

«4 

Montana, 

ft 

44 

Nebraska, 

« 

44 

Nevada, 

•  < 

44 

New  Jersey, 

«c 

New  Mexico, 

<« 

«« 

New  York, 

<« 

North  Carolina, 

•< 

North  Dakota, 

•  ( 

«4 

Ohio, 

« 

44 

Pennsylvania, 

c< 

44 

Rhode  Island, 

<< 

44 

South  Dakota, 

Tennessee, 

« 

44 

Texas, 

«l 

Utah, 

« 

Vermont, 

Cf 

Virginia, 

•« 

Washington, 

«• 

West  Virginia, 

M 

Wisconsin, 

«f 

Wyoming, 


44 


It  should  be  observed  in  thisconnec- 


Code  1876,  g  8481. 

Rev.  Stat.  1887.  §  2294. 

Act  1887,  p.  96. 

Stat.  1888,  §§  2181,  2189,  2148. 

Gen.  SUt.  1888,  §  8022. 

Code,  1882. 

Gen.  Lawb,  1880, 1881,  Code  Civ.  Proc 

§§  816,  829. 
Stat,  of  1895. 1872,  1877. 
Laws  1887,  chap.  9.  p.  27;  Rev.  Stat 

1881,  §g  5286,  5291. 
Rev.  Code.  1880,  g  2182. 
Comp.  Laws  1886.  chap.  84. 
Gen.  Stat.  1881,  p.  982. 
Rev.  Stat  1888.  chap.  51. 
Act  1878,chap.  858;  Act  1882,chap.ll2. 
Stat.  1882,  §§  8428.  8425. 
Gen.  Stat  1878,  chap.  10,  §  1. 
Laws  1882.  chap.  88. 
Rev.  Slat  1879.  g§  8200,  8216. 
Comp.  Stat  1887,  §§  1870, 1894. 
Comp.  Stat  1885,  p.  426. 
Gen.  SUt  1885.  §g  8808,  8827. 
Rev.  Stat.  1877.  p.  927. 
Comp.  Laws  1884,  g§  1519,  1685. 
8  Rev.  Stat.  7th  ed.  1882.  p.  2489. 
Act  1871.  1872,  chap.  188;  Code  1882, 

§  1942. 
Rev.  Code,  §  4790. 
Laws  1884.  p.  126;  Laws  1888.  p.  99. 
Purdon's  Bright  Dig.  1883,  p.  118. 
Pub.  Stat  chap.  177,  g§  1-28. 

Code  1882.  gg  2774,  2775,  2778. 

Laws  1879.  p.  8.  chap.  12,  g  1, 4;  Laws 

1887.  chap.  25. 
Laws  1884.  p.  840,  gg  1057-1070;  Code 

1880. 
Rev.  Laws  1880,  g  8872. 
Code  1887,  gg  2485.  2486. 
Code  1898,  §  1229. 
Code  1887,  chap.  75. 
Rev.  Stat  1878,  gg  8814,  8818;  Supp. 

1888. 
Rev.  Stat.  1887,  gg  1507,  1512,  1517. 

1540. 
tion  that  where  the  statute  has  given  a 
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(e)  The  classes  of  claims  for  which  preferential  payments  have 
been  allowed  in  priority  over  the  mortgage  indebtedness  are  gen- 
erally confined  to  {f)  the  operating  expen  ses,  such  as  for  labor, 
supplies,  rolling  stock,  and  rentals/    {S)  There  is  a  class  of  casesy 


lien  to  a  class  or  classes  of  persons,  the 
lien  cannot  be  extended  to  others  not 
clearly  within  the  class  or  classes  speci- 
fied. If  the  term  'iaborer"  is  used  it 
does  not  include  others  who  furnish 
labor.  Lehigh  Goal  A  Nav,  Co.v.Cen- 
tral  R  Oo.  29  N.  J.  £q.  252;  Pennayl 
wnia  A  D.  R.  Oo.  v.  Leuffer,  88  Pa. 
168;  Erieswn  v.  Brown,  88  Barb.  890; 
Poland  V.  Lamoille  VaUey  R  Co,  62 
Yt.  144.  In  other  words,  the  statutes 
will  not  be  extended  beyond  the  clear 
purport  thereof  by  implication. 

'  In  TSimtr  ▼.  Indianapolis,  B,  A  W, 
R,  Co.  8  Biss.  815,  the  court  say: 
"The  practice  has  been  to  allow  all  to 
be  paid  that  could  be  fairly  regarded 
as  a  part  of  the  actual  operating  ex- 
penses of  the  road,  whether  for  labor 
or  supplies  in  their  various  forms." 

In  Kneeland  ▼.  American  Loan  db 
T.  Co.  136  U.  8.  89,  84  L.  ed.  879, 
Mr.  Justice  Brewer  says:  "The  ap- 
pointment of  a  receiver  vests  in  the 
<sourt  no  absolute  control  over  the 
property,  and  no  general  authority  to 
displace  vested  contract  liens.  Be- 
cause in  a  few  specified  and  limited 
cases  this  court  has  declared  that  un- 
secured claims  were  entitled  to  prior- 
ity over  mortgage  debts  an  idea  seems 
to  have  obtained  that  a  court  appoint- 
ing a  receiver  acquires  power  to  give 
such  preference  to  any  general  and 
unsecured  claims.  It  has  been  as- 
sumed that  a  court  appointing  a  re- 
ceiver could  rightfully  burden  the 
mortgaged  property  for  the  payment 
of  any  unsecured  indebtedness.  In- 
deed we  are  advised  that  some  courts 
have  made  the  appointment  of  a  re- 
ceiver conditional  upon  the  payment 
of  all  unsecured  indebtedness  in  pref- 
31 


erence  to  the  mortgage  liens  sought 
to  be  enforced.  Can  anything  be 
conceived  which  more  thoroughly  de- 
stroys the  sacredness  of  contract  ob- 
ligations? One  holding  a  mortgage 
debt  upon  a  railroad  has  the  same 
right  to  demand  and  expect  of  the 
court  respect  for  his  vested  and  con- 
tracted priority  as  the  holder  of  a 
mortgage  on  a  farm  or  lot.  So,  when 
the  court  appoints  a  receiver  of  rail- 
road property  it  has  no  right  to  make 
that  receivership  conditional  on  the 
payment  of  other  than  those  few  un- 
secured claims  which  by  the  rulings 
of  this  court  have  been  declared  to 
have  an  equitable  priority.  No  one 
is  bound  to  sell  to  a  railroad  company 
or  to  work  for  it,  and  whoever  has 
dealings  with  a  company  whose  prop- 
erty is  mortgaged  must  be  assumed  to 
have  dealt  with  it  on  the  faith  of  its 
personal  responsibility,  and  not  in  ex- 
pectation of  subsequently  displacing 
the  priority  of  the  mortgage  liens.  It 
is  the  exception  and  not  the  rule  that 
such  priority  of  liens  can  be  displaced. 
We  emphasize  this  fact  of  the  sacred- 
ness of  contract  liens  for  the  reason 
that  there  seems  to  be  growing  an  idea 
that  the  chancellor,  in  the  exercise  of 
his  equitable  powers,  has  unlimited 
discretion  in  this  matter  of  the  dis- 
placement of  vested  liens."  8t.  Louis, 
A.  &  T.  H.  R,  Co.  V.  Cleveland,  0.  C, 
<fc  /.  B.  Co.  126  U.  8.  658,  31  L.  ed. 
832.  It  should  be  observed  that  the 
foregoing  remarks  of  Mr.  Justice 
Brewer  were  in  a  case  brought  by  a 
creditor  and  not  in  a  case  where  the 
mortgagee  was  seeking  to  foreclose 
his  mortgage. 
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however,  growing  out  of  the  construction  of  the  road,  which  are 
entitled  to  payment  in  priority  to  the  bondholders,  that  are  not 
included  in  the  general  class  of  operating  expenses  above.  Thus, 
where  the  mortgage  is  executed  prior  to  the  construction  of  the 
road,  or  at  least  prior  to  its  completion,  and  it  is  apparent  that  the 
lien  of  the  mortgage  is  designed  to  attach  to  the  road  when  com- 
pleted, and  claims  for  construction  account  have  accrued  growing 
out  of  labor  and  supplies  furnished  after  the  execution  of  the 
mortgage  and  in  the  completion  of  the  road,  and  the  net  income 
has  been  diverted  to  the  payment  of  interest  or  improvements, 
the  claimants  in  such  case  are  entitled  to  priority  over  the  secured 
bondholdei-s.* 

§  277.    Scope  of  implied  power  as  to  operating  expenses. 

(a)  In  regard  to  the  receiver's  right  to  pay  indebtedness  accru- 
ing out  of  his  management  of  the  road  pending  the  receivership 
less  difficulty  has  been  experienced,  and  it  may  now  be  stated  as 
a  general  principle  well  established  that  all  expenditures  made 
by  him  in  the  ordinary  course  of  business  and  in  good  faith,  with 
a  view  to  a  careful  and  judicious  management  and  operation  of 
the  road,  are  to  be  considered  within  the  discretion  allowed  to  a 
receiver  of  a  railroad.  In  the  absence  of  general  direction  and 
power  given  to  the  receiver,  in  this  regard,  in  the  order  of  ap- 
pointment, the  nature  and  scope  of  his  duties  would  necessarily 
imply  such  power,  for  the  law  never  imposes  a  duty  without,  at 
the  same  time,  giving  the  necessary  power  to  perform  such  duty, 
and  especially  is  this  true  in  regard  to  receiverships  of  railways 
where  the  power  is  a  necessary  attribute  to  the  duties  imposed. 
The  scope  of  the  outlays  which  a  railway  receiver  may  be  con- 
sidered as  authorized  to  make  may  be  considered  as  including  the 
cost  of  all  necessary  labor  and  supplies  adequate  to  the  due  and 
proper  management  of  the  road,  as  a  going  concern  keeping  in 
mind  the  preservation  of  the  property,  and  the  safety  and  con- 
venience of  the  public ;  all  necessary  repairs  to  the  same  end ;  all 
liabilities  incurred  in  sustaining  the  necessary  business  relations 
with  other  railroads  and  carriers;  and  all  obligations  incurred  by  rea- 
son of  his  relations  to  the  public  and  duties  as  a  common  carrier.* 

>  Mellhenny  ▼.  Bim,  80  Tex.  1.  Tnut  Co.  v.  lUimnt  M,  B,  Co,  117  U. 

*Mr.  Justice  Blatchford  in   Union       8.  434,  455,  29  L.  ed.  908,  970,  wjs: 
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"Property  subject  to  liens  and  claims 
and  debts  of  yarious  characters  and 
ranks  which  is  brought  within  the 
cognizance  of  a  court  of  equity  for 
administration  and  conversion  into 
money  and  distribution,  is  a  trust 
fund.  It  is  to  be  preserved  for  those 
entitled  to  it.  This  must  be  done  by 
the  hands  of  the  court  through  offi- 
cers. The  character  of  the  property 
gives  character  to  the  particular 
species  of  preservation  which  it  re- 
quires. Unimproved  land  may  He 
idle  with  only  payment  of  taxes.  Im- 
proved property  should  be  rented. 
Movable  property  that  is  not  perish- 
able may  be  locked  up  and  kept ;  but 
if  perishable  it  must  be  sold  by  way 
of  preservation.  A  railroad  and  its 
appurtenances  is  a  peculiar  species  of 
property.  Not  only  will  its  structures 
deteriorate,  decay,  and  perish  if 
not  cared  for  and  kept  up  but  its  busi- 
ness and  goodwill  will  pass  away  if 
it  is  not  run  and  kept  in  good  order. 
Moreover,  a  railroad  is  a  matter  of 
public  concern.  The  franchises  and 
rights  of  the  corporation  which  con- 
structed it  were  given  not  merely  for 
private  gain  to  the  corporators  but  to 
furnish  a  public  highway;  and  all  per- 
sons who  deal  with  the  corporation  as 
creditors  or  holders  of  its  obligations 
must  necessarily  be  held  to  do  so  in 
the  view  that  if  it  falls  into  insolvency 
and  its  affairs  come  into  a  court  of 
equity  for  adjustment,  involving  the 
transfer  of  ■  its  franchises  and  prop- 
erty, by  a  sale,  into  other  hands  to 
have  the  purposes  of  its  creation  still 
carried  out,  the  court  while  in  charge 
of  the  property  has  the  power,  and 
under  some  circumstances  it  may  be 
its  duty  to  make  such  repairs  as  are 
necessary  to  keep  the  road  and  its 
structures  in  a  safe  and  proper  condi- 
tion to  serve  the  public.  Its  power  to 
do  this  does  not  depend  on  consent 
nor  on  prior  notice.    Consent  is  de- 


sirable, but  is  seldom  practicable, 
where  the  debts  exceed  the  value  of 
the  property."  Of.  Wallace  v.  Loomis, 
97  U.  S.  146,  24  L.  ed.  1008;  MUUn- 
berger  y.  Logan»port^  C,  A  8,  W.  B. 
Co.  106  U.  8.  286.  27  L.  ed.  117;  Bar- 
ton v.  Barbour,  104  U.  S.  126,  26  L. 
ed.  672. 

Arrears  due  for  operating  expenses, 
ticket  and  freight  balances,  money 
due  for  rolling  stock,  labor,  car 
springs,  salary  of  the  attorney  imme- 
diately prior  to  the  appointment,  and 
taxes,  are  among  the  claims  that  have 
been  treated  as  preferred.  LiUenber- 
ger  v.  Jarris-Oonklin  Trust  (Jo.  8  Utah, 
15;  MUUnherger  v.  Loganspjrt,  C.  A  S. 
W,  R  Co.  106  U.  8.  286.  27  L.  ed.  117; 
Atkins  V.  Petersburg  B.  Co.  8  Hughes. 
807;  S/ciddy  v.  Atlantic,  M.  A  O.  B. 
Co.  8  Hughes,  320;  Blair  v.  8l.  Louis, 
H.  A  K,  B.  Co.  28  Fed.  Rep.  521; 
Giles  V.  Stanton,  86  Tex.  620;  Be 
Eastern  db  M.  B.  Co.  L.  R.  45  Ch.  Div. 
367. 

This  class  of  preferential  claims  are 
in  their  nature  equitable  claims  and 
are  subject  to  assignment.  Burriham 
Y.  Bowen,  111  U.  S.  776  28  L.  ed.  596; 
Union  Trust  Co.  v.  Walker,  107  U.  8. 
596,  27  L.  ed.  490;  Mcllhenny  v.  Bim, 
80  Tex.  1. 

The  right  of  preference  in  payment 
out  of  funds  in  the  hands  of  receivers 
attaches  to  the  debt,  and  not  to  the 
person  of  the  original  creditor,  and 
will  pass  to  an  assignee  of  the  debt. 
Northern  P.  B.  Co.  v.  Lament,  69 
Fed.  Rep.  28. 

The  receiver  has  power  to  make 
such  reasonable  outlays  as  are  re- 
quired in  the  ordinary  course  for  such 
as  keeping  the  road  and  its  rolling 
stock  in  repair,  etc.  McLane  v.  Placer- 
mUedtS.  V.  B.  Co.  66  Cal.  606. 

In  Union  Trust  Co.  v.  Illinois  M,  B. 
Co.  117  U.  8.  484,  29  L.  ed.  968,  pri- 
ority  was  allowed  over  the  mortgage 
indebtedness  for   necessary  repairs^ 
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(b)  It  should  be  observed,  however,  that  the  doctrine  above 
announced,  authorizing  the  receiver  to  create  indebtedness  enti- 
tled to  priority  over  the  bonded  indebtedness,  is  not  to  be  applied, 
as  a  rule,  to  private  corporations,  which  are  not  quasi  public  in 
their  nature.^ 


tax  liens,  receivers'  certificates  issued, 
or  surplus  earnings  diverted  from  the 
payment  of  operating  expenses,  worn- 
out  parts  of  the  road,  wages  for  the 
employees  of  the  receiver,  debts  due 
to  other  railroad  companies,  ordinary 
expenses  of  the  receivers  in  operating 
the  road,  and  rents  of  rolling  stock, 
and  if  the  earnings  were  not  sufficient 
they  were  to  be  paid  out  of  the  corpus 
of  the  property;  but  it  was  held  that 
debts  for  money  borrowed  by  the  re- 
ceiver without  the  previous  order  of 
the  court  were  not  to  be  allowed  pri- 
ority, though  the  money  was  applied 
to  pay  expenses  of  the  receivership, 
repairs,  and  supplies. 

Id  Cowdrey  v.  Galteston^  H.  dH,B. 
Co,  1  Woods,  831,  all  outlays  of  the 
receiver  intrusted  with  the  manage- 
ment of  a  railroad  which  were  made 
in  good  faith,  in  the  ordinary  course 
of  business,  with  a  view  of  advancing 
the  business  of  the  road  and  to  make 
it  profitable  and  successful,  were  held 
to  be  within  the  line  of  the  discretion 
necessarily  allowed  to  the  receiver, 
but  where  extraordinary  outlays  of 
money  are  to  be  made  the  receiver  in 
all  cases  should  apply  to  the  court  for 
authority.  In  this  case  receivers*  ex- 
penses for  counsel  and  witness  fees 
incurred  in  a  motion  for  his  removal 
were  allowed  as  a  charge  against  the 
trust  fund  when  it  appeared  that  he 
acted  in  good  faith  and  with  integrity 
of  purpose  and  when  it  further  ap- 
peared that  there  were  no  grounds 
nor  apparent  grounds  for  the  motion. 

'In  Farmers*  Loan  A  T,  Go.  v. 
Qrape  Creek  Coal  Co,  60  Fed.  Rep. 


481,  16  L.  R.  A.  608,  Judge  Gresham 
says:  *' Private  corporations  owe  no 
duty  to  the  public,  and  their  continued 
operation  is  not  a  matter  of  public 
concern.  It  is  only  against  railroad 
mortgages  that  the  Supreme  Court  of 
the  United  States  has  sustained  orders 
giving  priority  to  receiver's  certificates 
representing  particular  indebtedness, 
and,  as  already  stated,  then  only  on 
principles  having  no  application  to  a 
mortgage  executed  by  a  private  cor- 
poration owing  no  duty  to  the  public" 
In  Wood  V.  Guarantee  I^$t  4b  Safe 
Deposit  Co.  128  U.  8.  417,  82  L.  ed. 
472.  the  court  say:  **The  doctrine  of 
Fosdick  V.  SchaU,  99  U.  S.  252,  25  L. 
ed.  842,  has  never  yet  been  applied  in 
any  case  except  that  of  a  railroad." 
And  see  Kneeland  v.  American  Loan 
dt  T.  Co.  186  U.  S.  89,  84  L.  ed 
879;  Bound  v.  South  Carolina  R.  Co. 
50  Fed.  Rep.  812;  Manchester  Locomo- 
tive Works  V.  Truesdaie,  44  Minn.  118, 
9  L.  R.  A.  140;  FideUty  Ina.  d  8. 
D.  Co.  V.  Shenandoah  Iron  Co.  42 
Fed.  Rep.  872;  Seventh  Nat.  Bank  v. 
Shenandoah  Iron  Go.  85  Fed.  Rep. 
486;  Baht  v.  AttriU,  42  Hun,  414.  But 
see  Kam  v.  Borer  Iron  Co.  86  Va. 
754.  In  this  case  it  does  not  seem  that 
the  question  as  to  the  right  in  the  mat- 
ter of  a  private  corporation  was 
raised  against  the  right  of  the  re- 
ceiver to  issue  certificates  having  pri- 
ority over  existing  mortgages  in  pay- 
ment of  claims  accruing  prior  to  re- 
ceiver's appointment  generally.  See 
Manclvester  Locomotive  Works  v.  Tmes- 
dale  (Minn.)  9  L.  R.  A.  140,  noU 
p.  143,  where  the  following  cases  are 


RECEIVERSHIP  OF  RAILWAYS. 


485 


§  278.    Preferential  claims^  basis  of. 

(a)  In  receiverships  of  railways  there  has  grown  np  a  practice  in 
conrts  of  equity  of  allowing  a  species  of  claims  a  preferential  at- 
titude towards  contract  lienholders,  and  thus  giving  such  claims 
a  priority  in  payment  over  the  bonded  indebtedness  secured  by 
mortgage  or  trust  deed.  These  are  sometimes  called  by  the  courts 
equitable  liens  and,  whatever  may  be  said  as  to  the  justice  and 
equity  of  giving  them  priority  over  the  recorded  contractual  liens, 
it  is  doubtful  whether  the  court  has  power  to  base  the  priority  of 
their  payment  upon  the  existence  of  an  actual  lien.  The  equi- 
table priority  in  the  allowance  of  these  claims  is  to  be  found  rather 
in  the  contractual  relation  of  the  parties.  Thus  when  a  mort- 
gagee takes  mortgage  security  upon  a  railway  and  its  income,  it 
is  done  with  the  tacit  understanding  that  the  mortgagor  shall 
operate  the  road  as  a  going  concern,  and  that  his  lien  attaches  to 
the  corpus  and  its  earnings  only  when  the  operating  expenses 
have  been  paid.  The  giving  of  this  class  of  claims  a  priority  in 
payment  over  the  mortgage  indebtedness  has  for  its  basis  the  non- 
existence of  a  mortgage  lien  rather  than  a  lien  of  the  claimants, 
in  so  far  as  the  necessary  operating  expenses  are  concerned.  If 
it  be  true  that  from  any  state  of  facts  or  relationship  of  parties 
a  court  of  equity  can  create  a  lien,  and  make  it  superior  to  that 
of  a  recorded  mortgage,  it  is  a  power  beyond  that  usually  sup- 
posed to  belong  to  such  courts. 

(b)  Sometimes  this  class  of  claims  is  given  an  equitable  prior- 
ity in  mortgage  foreclosures  upon  the  ground  that  the  court,  in 
the  exercise  of  a  sound  judicial  discretion,  may  impose  terms  upon 
tlie  plaintiff  and  require  him,  as  a  condition  of  granting  a  receiver- 
ship, to  consent  to  the  payment  from  the  income  of  the  operating 


cited:  Dunham  v.  CindnruUi,  C.  A  C. 
R.O0. 68  U.  S.  1  Wall.264. 17  L.ed.  584; 
Denniiton  y.  Chicago,  A,  A  8t.  L.  B. 
Co.  4  Bias.  414;  Duncan ▼.  MobOc  db  O. 
R  Oo,  2  Woods,  542;  Jerome  v.  Mc- 
Carim;  94  U.  8.  784,  24  L.  ed.  180; 
Wallace  v.  Loomis,  97  U.  S.  146,  24  L. 
ed.  895;  Brown  ▼.  New  York  dt  E,  R 
Co.  19  How.  Pr.  84;  Vatable  v.  New 
York,  L.  E.  A  W,  R.  Co,  96  N.  Y.  49; 
Atkins  Y.  Petersburg  R  Oo.  9  Hughes, 
807;   Union  Trust  Go.  ▼.  8out?ier,  107 


U.  S.  692.  27  L.  ed.  488;  Farmers*  d 
M.  Nat.  Bank  ▼.  Philadelphia  dt  R 
R  Co.  1  Fed.  Rep.  879;  Meyer  v. 
Johnston,  58  Ala.  287;  Goe  v.  New 
Jersey  M.  R.  Co.  81  N  J.  Eq.  105; 
Turner  v.  Peoria  dk  8.  R.  Co,  95  HI. 
185;  Coe  v.  Columbus,  P.  db  L  R.  Co. 
10  Ohio  St.  872;  Ourney  v.  Atlantic 
db  O.  W.  R  Co,  58  N.  Y.  868;  United 
States  Trust  Co.  v.  New  York,  W.  S,  J 
B.ROo.26  Fed.  Rep.  803. 
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indebtedness  accruing  within  a  limited  period  prior  to  the  re- 
ceivership, and  tliereafter,  on  the  ground  that  before  he  is  in  a 
condition  to  ask  for  equity  he  must  do  equity.  In  other  words 
the  court,  in  effect,  says  to  the  plaintiff  ^Hhe  equitable  rights  asked 
for  will  be  granted  only  on  condition  that  you  consent  that  the 
receiver  pay  certain  specified  indebtedness"  which,  in  the  view  of 
the  court,  is  entitled  to  peculiar  equitable  considerations.  This 
doctrine,  as  a  basis  of  judicial  action,  it  would  seem  ought  not  to 
be  extended,  and  particularly  so  where,  as  in  this  class  of  cases, 
its  application  is  wholly  unnecessary. 

§  279.    Rule  in  Federal  courts. 

The  Supreme  Court  of  the  United  States  in  a  case  where  it  ap- 
peared that  rolling  stock  was  purchased  under  tiie  form  of  leases 
in  which  the  title  was  reserved  in  the  vendors  until  certain  an- 
nual amounts  were  paid,  with  a  provision  that  the  vendors  might 
retake  the  property  on  default  in  the  payments,  and  the  bill  was 
filed  by  a  judgment  creditor,  and  subsequently,  after  the  expira- 
tion of  four  months',  bills  were  filed  by  the  trustees  for  the  fore- 
closure of  the  mortgages,  and  a  receiver  was  continued  there- 
under, where  it  appeared  that  the  receipts  were  not  suflicient  to  pay 
the  operating  expenses,  and  that  the  rolling  stock  was  returned 
to  the  intervenors  prior  to  the  sale,  but  no  demand  was  made 
prior  to  the  filing  of  the  bills  for  foreclosure  for  the  return,  and  it 
was  sought  to  recover  from  the  receiver  the  contract  price  or 
rental  for  the  rolling  stock  during  the  four  mouths  prior  to  the 
filing  of  bills  for  foreclosure,  the  following  propositions  were 
considered  and  established  by  the  court : 

(a)  The  court  by  the  appointment  of  a  receiver  acquires  certain 
rights,  and  assumes  certain  obligations,  and  the  expenses  which 
the  court  creates  in  discharge  of  these  obligations  are  burdens 
necessarily  on  the  property  taken  possession  of,  and  this  irrespec- 
tive of  the  question  who  may  be  the  ultimate  owner  or  who  may 
have  the  preferred  lien  or  who  may  invoke  the  receivership. 

(b)  The  court  has  no  right  to  make  the  receivership  conditional 
on  the  payment  of  other  than  those  few  unsecured  claims  which 
by  the  rulings  of  that  court  have  been  declared  to  have  an  equi- 
table priority. 

(c)  No  one  is  bound  to  sell  to  a  railroad  company  or  to  work 
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for  it,  and  whoever  has  dealings  with  a  company  whose  property 
is  mortgaged  must  be  assumed  to  have  dealt  with  it  on  the  faith 
of  its  personal  responsibility,  and  not  in  expectation  of  subse- 
quently displacing  the  priority  of  the  mortgage  liens. 

(d)  When  the  receiver  is  appointed  at  the  instance  of  a  gen- 
eral creditor  and  there  is  a  deficit  in  the  running  expenses  of 
the  road,  and  rolling  stock  is  taken  back  by  the  lessor  under  the 
provisions  of  his  lease,  his  claim  for  rent  is  not  entitled  to  priority 
over  the  mortgage  creditors. 

(e)  If,  however,  the  rolling  stock  is  taken  possession  of  by  the  re- 
ceiver at  the  instance  of  the  mortgagee,  and  is  used  for  the  benefit 
of  the  mortgagee's  interest  in  the  real  estate,  the  rent  for  the  roll- 
ing stock  has  priority  to  the  mortgage,  as  to  the  earnings  and  pro- 
ceeds of  sale. 

And  in  such  case  the  reasonable  rental  value  is  the  rental 
to  be  paid.' 

(f)  (I)  Where  the  interests  of  mortgagees  are  involved  the 
growing  tendency  of  courts  is  .not  to  enlarge  the  class  of  claims 
which  are  given  preference  in  payment  over  the  mortgage  in- 
debtedness.' (^)  The  better  rule  would  seem  to  be  that  the  pay- 
ment of  claims  as  preferential  to  the  mortgage  lien  does  not  depend 
upon  a  provision  therefor  incorporated  in  the  order  of  appoint- 
ment,' though  it  has  been  held  to  be  a  prerequisite.*  (3)  The 
general  rule  is  that  claims  for  which  a  preference  is  allowed  must 
have  accrued  within  a  reasonable  time  prior  to  the  appointment 
of  the  receiver,*  and  while  some  courts  have  fixed  an  arbitrary 


>  Kneeland  v.  American  Loan  dk  T. 
Co.  186  U.  S.  89.  84  L.  ed.  879. 

*  The  tendency  of  judicial  decision 
it  to  narrow  rather  than  enlarge  the 
class  of  claims  against  railroad  com- 
panies to  be  preferred  over  mortgage 
liens  out  of  funds  in  the  hands  of  re- 
ceivers. Wood  y.  New  York  dt  N.  B. 
R  Co,  70  Fe<l.  Rep.  741. 

*  The  allowance  of  claims  against 
rail rf tads  in  preference  to  mortgage 
liens  does  not  depend  upon  the  order 
of  court  appointing  receivers.  Wood 
▼.  New  York  A  N.  B.  R,  Co,  supra. 

*  To  make  a  claim  for  the  services 


rendered  to  a  railroad  compnny  before 
the  appointment  of  a  receiver  entitled 
to  preference  over  mortgage  indebted- 
ness, there  must  have  been  an  order 
of  court  at  the  time  the  receivers' 
were  appointed,  for  its  payment,  and 
the  current  earnings  before  or  after 
the  appointment  of  the  receivers  must 
have  been  diverted  to  paying  interest 
on  the  mortgage  debt.  Central  TYuU 
Co,  V.  Chattanooga  S.  R,  Co.  69  Fed. 
Rep.  295. 

*  The  allowance  of  claims  in  prefer- 
ence to  mortgage  liens  against  rail- 
road property  in  the  hands  of  receiv- 
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period  of  four,  six,  or  twelve  months  within  which  claims 
are  preferred/  yet  no  fixed  and  inflexible  rule  can  be  laid 
down  upon  the  subject.*  (4)  The  allowance  of  claims  of  this 
nature  should  not  be  granted  without  notice  to  those  interested.' 
(5)  Claims  for  preference  have    been   held  to  include  labor/ 


en  does  not  depend  upon  any  fixed 
or  arbitrary  rule  as  to  the  time  when 
the  debts  were  contracted,  farther 
than  that  they  must  have  been  in- 
curred within  a  reasonable  time  be- 
fore the  appointment  of  receivers, 
depending  upon  the  circumstances  of 
each  particular  case.  Wood  ▼.  New 
York  it  N.  B.  R.  Co.  70  Fed.  Rep.  741. 

A  debt  for  coupling  links  and  pins 
and  tank  steel  furnished  a  railroad 
company  within  a  reasonable  time 
before  the  appointment  of  receivers 
IS  one  for  supplies  necessary  to  keep 
it  a  going  concern,  possessing  a  su- 
perior equity  over  mortgage  liens, 
when  such  supplies  were  necessary 
to  the  operation  from  day  to  day  of 
the  road.  Wood  ▼.  New  York  AN.  B, 
B.  Co.  supra. 

>  A  claim  for  necessary  supplies  to 
keep  a  railroad  a  going  concern,  fur- 
nished within  four  months  of  the 
time  of  the  appointment  of  receivers 
in  a  foreclosure  suit  in  which  the  de- 
cree allows  the  receivers  to  pay  sup- 
ply accounts  contracted  within  four 
months,  and  within  a  year  of  the  ap- 
pointment of  the  same  receivers  in 
another  suit  in  which  the  decree  de- 
clared that  no  payment  should  be 
made  without  special  order  of  the 
court, — is  not  barred  as  not  coming 
within  the  time  within  which  priority 
can  be  given  over  the  mortgage  liens. 
Wood  V.  New  York  dh  N  B.  R  Co. 
70  Fed.  Rep.  741. 

The  six  months'  limitation,  in  an 
order  appointing  receivers,  upon  the 
payment  of  claims  for  supplies,  has 
no  effect  in  barring  meritorious  pref- 


erential claims.    Northern  P.  B,  Oo. 
y.  Lamont,  69  Fed.  Rep.  28. 

'  There  is  no  fixed  rule  of  a  Federal 
court  barring  claims  contracted  more 
than  six  months  before  the  appoint- 
ment of  a  receiver  of  a  railroad  com- 
pany or  giving  claims  contracted 
within  such  time  a  preferential  char- 
acter in  respect  to  a  mortgage  upon 
the  railroad  property.  Central  Tnui 
Co,  V.  Baet  Tenneeee,  V.  4b  Q,  B  Oo. 
eo  Fed.  Rep.  658;  Wood  v.  New  York 
db  N.  B.  B,  Co.  70  Fed.  Rep.  741. 

*  An  order  authorizing  the  receiver 
of  a  railroad  company  to  issue  his 
certificates  to  raise  funds  for  the 
maintenance  of  the  road  cannot  be 
granted  without  notice  of  the  motion 
therefor  to  the  parties  interested  In 
the  fund  sought  to  be  charged  thereby. 
8taU  V.  Port  Bayal  dh  A.  B.  Oo.  (S.  C.) 
28  8.  E.  8a0. 

«By  theactof  1885  (N.Y.Stat,  chap. 
876),  a  receiyer  of  a  corporation 
is  required  to  pay  the  wages  of  his 
employees  and  laborers  in  preference 
to  other  debts  or  claims,  as  therein 
specified.  Prior  to  that  act  the  eouit 
had  no  power  to  authorize  a  reoelTer 
in  a  foreclosure  proceeding  to  pay  or 
issue  certificates  for  the  payment  of 
labor  and  services  in  operating  a  rail- 
road accruing  prior  to  his  appoint- 
ment and  make  such  certificates  a 
lien  prior  to  the  mortgage.  Metro- 
poUlan  Tmei  Co.  v.  Tonawanda  Valley 
dt  C.  B.  Co.  108  N.  Y.  244. 

In  the  case  of  Baht  v.  AUriU,  106 
N.  Y.  428,  it  is  held  that  the  lien  of 
a  mortgage  attaches  not  only  to  the 
land  in  the  condition  in  which  it  was 
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al  the  time  of  Its  execution,  but  as 
chauged  or  improyed  by  accretions  or 
by  labor  expended  upon  it  during  the 
existence  of  the  mortgage;  and  credi- 
tors whose  debts  were  created  for 
money,  labor,  or  material  used  in  the 
improvement  acquire  a  legal  or  equita- 
ble claim  to  displace  or  subordinate 
the  lien  of  the  mortgage  for  their  pr<^ 
tection.  The  payment  of  this  class 
of  claims,  where  a  bUl  is  filed  to  fore- 
close a  mortgage,  is  sometimes  made 
a  condition  to  the  granting  of  an 
order  for  a  receiver  where  the  claims 
accrued  within  a  short  time  prior  to 
the  receivership.  Fotdiek  v.  SchaU^ 
99  U.  S.  285,  251,  25  L.  ed.  839,  842; 
Union  Trwt  Go,  v.  SauVter,  107  U.  8. 
592, 27  L.  ed.  448;  Burnham  v.  Botoen, 
111  U.  8.  776,  788,  28  L.  ed.  696. 599; 
United  States  Trust  Go,  v.  ^ew  York, 
W.  8.  <ft  B.  B,  Oo.  26  Fed.  Rep.  800,802. 

All  debts  incurred  by  a  receiver  for 
the  necessary  repairs  and  for  the 
general  protection  and  preservation 
of  the  property  may  be  made  and 
charged  upon  the  corpus  of  the  prop- 
erty itself.  Meyer  v.  Johnston,  58  Ala. 
887,  845,  850;  WaUaee  v.  Lomnis,  97 
U.  B.  146,  162,  168,  24  L.  ed.  895, 901; 
Vermont  A  0.  B.  Co,  v.  Vermont  O. 
B,  Co.  50  Vt.  500, 576;  Hoover  v.  MorU- 
elair  d  G,  L,  B.  Co.  29  N.  J.  Eq.  4; 
Hale  V.  Nashua  d  L,  R  Co.  00  IX. 
H.  888.  841;  McLane  v.  Placer viUe  S 
S.  F.  B.  Co.  66  Cal.  606,  et  seq. 

The  operating  expenses  of  an  in- 
solvent railroad  are  preferred,  as 
necessary  for  the  preservation  of  the 
property.  Meyer  v.  Johnston,  58  Ala. 
287,  846:  EUis  ▼.  BosUm,  K  A  E.  K 
Co.  107  Mass.  28;  Ba/rUm  v.  Barbour ^ 
104  U.  8.  126,  184.  185,  26  L.  ed.  672, 
677,  678:  Poland  y.  Lamoille  Valley  B 
C5?.52Vt.  178;  Woodruff  v.  Erie  B.  Oo. 
98  N.T.609,620, 622;  MeLana  y. Placer- 
viUe  dh  8.  V.  B.  Go.  66  Cal.  606.  628; 
Union  Tru$t  Co.  y.  lUinois  M.  B.  Co. 
117  U.  8.  484,  464, 465.  29  L.  ed.  968. 


978,  974;  Metropolitan  TrutA  Co,  y. 
Tonawanda  Valley  A  C,  B.  Go.  108  N. 
T.  245. 

The  test  is  whether  it  has  been 
shown  that  the  debts  or  expenses  for 
which  priority  is  claimed  were  neces- 
sarily incurred  for  the  protection  or 
preservation  of  the  property  in  the 
hands  of  the  courts.  Hale  v.  Nashua 
A  L.  B.  Co.  60  N.  H.  838;  Seott  v. 
Delahunt,  65  N.  Y.  128;  Woodruff  v. 
Brie  B.  Co.  98  N.  Y.  609.  622.  628; 
Meyer  v.  Western  Car  Co.  102  U.  S. 
18,  26  L.  ed.  61;  Union  Trust  Co.  v. 
Illinois  M.  B.  Co.  117  U.  8.  468,  464, 
29  L.  ed.  968.  978. 

A  telegraph  company  rendering 
services  to  a  railroad  company  in 
operating  a  line  along  its  road  is  a 
laborer  within  the  Virginia  statute 
giving  laborers'  claims  priority  over 
mortgages  upon  property  in  the  hands 
of  receivers.  Newgass  v.  Atlantic  dt 
D.  B.  Co.  72  Fed.  Rep.  712. 

A  bookkeeper  of  an  insolvent  cor- 
poration is  an  "employee"  within  N. 
Y.  Laws  1885,  chap.  876,  §  1,  pro- 
viding that  where  the  receiver  of  a 
corporation  is  appointed  the  wages  of 
the  employees  shall  be  preferred  to  all 
other  debts  or  claims  against  the  cor- 
poration. People  y.  Beteridye  Brew. 
Co.  91  Hun,  813. 

Independently  of  the  claim  of  divi- 
sion of  income,  debts  may  be  preferred 
over  mortgage  liens  upon  railroad 
property  in  the  hands  of  receivers 
when  incurred  for  labor  and  supplies 
necessary  to  keep  the  road  a  going 
concern  from  day  to  day,  or  the  out- 
come of  indispensable  business  rela- 
tions, the  continuance  of  which  in- 
volve the  Interests  of  the  public  and 
the  traffic  of  the  road.  Wood  v.  New 
York  db  N  E,  B.  Go.  70  Fed.  Rep. 
741. 

The  inchoate  right  of  one  furnishing 
supplies  and  materials  to  an  insolvent 
railroad  company,  to  be  preferred  in 
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money  expended,  waiting  rooms,  ticket   offices,*  and   operating 
expenses,"  but  does  not  include  damages  for  personal   injuries* 


case  a  receiver  is  appointed »  to  the 
lien  of  a  mortgage  upon  the  property, 
is  lost  by  the  giving  of  a  note  by  the 
railroad  company  guaranteed  by  the 
furnisher  of  the  supplies  and  mate- 
rials under  a  requirement  that  it  be 
secured  by  a  deposit  of  mortgage 
bonds  of  the  railroad  and  a  lien  on  all 
securities  owned  by  the  railroad  in  the 
possession  of  the  bank  discounting 
the  note.  Ohio  Falls  Car  Mfg.  Go,  v. 
Central  Trust  Co,  71  Fed.  Rep.  916. 

1  Moneys  due  for  providing  waiting- 
rooms,  ticket  offices,  and  a  place  for 
the  employees  of  a  railroad  to  board 
and  lodge  at  reduced  rates,  at  one  of 
the  principal  stations  of  a  railroad, 
constitute  a  preferential  debt,  where 
the  road  is  in  the  hands  of  receivers. 
Northern  P.  B,  Co,  ▼.  Lamont,  69 
Fed.  Rep.  23. 

'Liability  of  sureties  on  a  super- 
sedeas bond  obtained  by  a  railroad 
company,  fixed  by  default  of  the  com- 
pany after  the  appointment  of  a  receiv- 
er, is  entitled  to  rank  as  a  current 
operating  expense  which  should  be 
paid  out  of  the  funds  in  the  receiver's 
hands  in  preference  to  a  mortgage 
debt.  Farmers*  Loan  A  T.  Co,  v. 
Northern  P,  R  Co.  71  Fed.  Rep.  245. 

Current  expenses  of  a  railroad  in  the 
hands  of  a  receiver,  whether  con- 
tracted before  or  after  his  appoint- 
ment, are  properly  paid  out  of  the 
revenue  coming  into  his  hands,  in 
preference  to  a  mortgage.  Farmen^ 
Ijoan  db  T.  Co.  v.  Northern  P.  JR.  Co, 
supra;  Wood  v.  New  York  &  N.  E.R. 
R.  Co,  70  Fed.  Rep.  741;  FOkins  v. 
Adams,  60  111.  App.  410. 

Compensation  and  expenses  allowed 
to  the  trustee  in  a  railroad  mortgage 
and  its  solicitor  should  not  be  given 
priority  over  receivers'  certificates  out 


of  the  funds  in  the  receiver's  hands. 
Peterndurg  8av,  &  I.  Co.  v.  Deilatorre, 
70  Fed.  Rep.  648. 

Money  borrowed  to  pay  taxes  is  a 
preferred  claim.  Hanna  v.  StaU 
Trust  Co,  70  Fed.  Rep.  2,  80  L.  R.  A. 
201. 

The  fiiing  of  a  bill  for  foreclosure 
of  a  mortgage  covering  the  income  of 
a  railroad  company  does  not  impound 
its  gross  revenue  so  as  to  prevent  the 
payment  to  connecting  lines  of  road 
of  their  just  and  equitable  share  of 
the  earnings  from  interchanged  busi- 
ness. Ames  V.  Union  P,  B.  Co.  78 
Fed.  Rep.  49. 

The  current  Income  of  a  railroad 
is  primarily  to  be  devoted  to  the  pay- 
ment of  current  debts,  and  when  used 
for  the  payment  of  interest  upon 
mortgage  indebtedness  or  for  per- 
manent improvements  or  for  the  bene- 
fit of  the  mortgagees  in  any  manner, 
at  the  expense  of  the  current  debt 
fund,  must  be  restored  to  the  extent 
of  such  diversion.  WoodY,  New  York 
d  N,  E,  R,  Co,  70  Fed.  Rep.  741. 

'A  judgment  for  personal  injuries 
in  favor  of  a  passenger  upon  a  railway 
operated  by  a  receiver  appointed  in 
quo  warranto  proceedings  instituted 
by  the  state  to  forfeit  the  company's 
charter  for  the  purpose  of  having  the 
railroad  operated  for  the  benefit  of  its 
owners,  pending  such  proceeding,  is 
not  entitled  to  superior  rank  to  the 
lien  of  a  mortgage  executed  before 
the  cause  of  action  for  damages  ac- 
crued, notwithstanding  a  provision  of 
the  state  court  vacating  such  receiver- 
ship, that  the  charges  upon  the  prop- 
erty in  the  hands  of  a  receiver  are 
made  a  lien  thereon.  Foreman  v. 
Central  Trust  Co.  80  U.  8.  App.  653» 
71  Fed.  Rep.  776. 
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nor  rents/  (6)  As  to  the  justice  and  propriety  of  the  allowance 
of  tliese  claims  as  preferential  there  can  be  no  question,  if  the 
proper  caution  is  exercised  as  to  the  scope  of  the  allowance.* 

§  280.    Application  to  rolling  stock  and  car  trusts. 

Preferential  payment  has  been  extended  to  rentals  under  the 
conditional  sales  of  rolling  stock  commonly  designated  as  car  trust 
leases.  The  payment  or  liability  for  such  rentals,  by  the  receiver, 
is  governed  by  the  same  principles  as  obtain  in  the  case  of  rentals 
for  leased  lines  of  road  coming  into  the  receiver's  hands  at  the 
time  of  his  appointment.  He  is  entitled  to  a  reasonable  time  in 
which  to  determine  whether  he  will  retain  the  rolling  stock  under 
the  leases,  or  return  the  same  to  the  lessors.     If  he  retains  the 


Preference  over  a  mortgage  debt  in 
respect  to  the  receiver's  earnings  can- 
not be  given  to  a  claim  for  damages 
caused  by  negligence  of  a  street  rail- 
way company  before  the  appointment 
of  the  receiver,  in  a  suit  to  foreclose 
the  mortgage  on  the  street  railway 
property.  8t.  Louis  Trtiat  Co,  t. 
Mey,  70  Fed.  Rep.  82,  80  L.  R.  A. 
466;  Farmen^  Loan  dk  T.  Go.  v.  />«- 
troU,  B,  O,  db  A.  B.  Co.  71  Fed. 
Rep.  29. 

A  Judgment  creditor  of  a  railroad 
for  damages  for  personal  injuries  ac- 
quires no  superior  equity  over  a  mort- 
gage in  funds  paid  by  the  company  to 
its  receiver  from  earnings  prior  to  his 
appointment,  where  he  has  acquired 
no  lien  and  obtained  no  injunction  be- 
fore the  commencement  of  the  suit  to 
foreclose  the  mortgage,  although  pay- 
ment of  such  sum  to  the  receiver  could 
not  have  been  enforced  against  the  ob- 
jection of  the  mortgagor,  as  the  right 
to  make  such  objection  is  personal  to 
the  latter.  Fa/rmers*  Loan  db  T.  Co.  v. 
Deiroa,  B,  0.  db  A,  B.  Co.  71  Fed. 
Rep.  29. 

The  liability  to  a  person  injured  by 
the  operation  of  a  railroad  in  the  hands 
of  receivers  is  a  part  of  the  running 


expenses  of  the  road,  which  will  take 
precedence  of  mortgage  liens  upon  the 
property  in  the  receiver's  hands.  St. 
Louis  8.  W.  R  Co.  v.  HMrook,  78 
Fed.  Rep.  112. 

'Rents  accruing  for  property  leased 
by  a  corporation  from  the  appoint- 
ment of  a  receiver  of  its  property 
until  confirmation  of  a  sale  of  the 
leasehold  do  not  constitute  a  prior 
charge  upon  the  funds  in  the  hands  of 
the  receiver,^where  he  has  not  adopted 
the  lease,  on  the  ground  that  they  are 
an  operating  expense.  Tradesman 
Pub.  Co.  V.  KnoxviUe  Car  Wheel  Co. 
95  Tenn.  634. 

^Kneeland  v.  American  Loan  d  T. 
Co.  186  U.  S.  89,  84  L.  ed.  879;  UnUm 
Trust  Co.  V.  Illinois  M.  B.  Go.  117  U. 
S.  486.  29  L.  ed.  968;  Miltenberger  v. 
Logansport,  G.  dt  S.  W.  B.  Go.  106  U. 
S.  286,  27  L.  ed.  117;  Wallace  v. 
Loomis,  97  U.  8.  146,  24  h.  ed.  805; 
Meyer  v.  Johnston^  58  Ala.  887;  SUis 
V.  Vernon  lee,  L.  dk  W.  Co.  86  Tex.  109; 
Bank  of  Montreal  v.  Chicago ,  G.  dk  W. 
B.  Co.  48  Iowa,  518;  Hoover  v.Montclair 
dk  G.  L.  B.  Co.  29  N.  J.  Eq.  4;  Me- 
Lane  v.  PlaomiUe  dk  S.  V.  B,  Co.  66 
Cal.  606. 
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rolling  stock  under  this  class  of  leases  and  nses  it,  or  signifies  his 
intention  of  retaining  the  same  by  other  nnequi vocal  acts  of  own- 
ership,  as  the  sale  thereof,  with  the  other  property  embraced  in 
the  foreclosure,  he  must  pay  a  reasonable  rental  therefor  during 
the  time  it  is  in  his  possession  and  use,'  and  in  some  cases  the 


>A8  to  the  right  of  the  mortgagee  to 
hold  the  rolling  stock  under  his  mort* 
gage,  where  the  rolling  stock  is  by  the 
Constitution  or  statutes  made  personal 
property,  see  Badebavgh  t.  Taeama 
d  P.  B.  Co.  8  Wash.  570;  Hammock 
▼.  Farmer^  Loan  A  T,  Co.  105  U.  S. 
T7,  26  L.  ed.  1111;  HoyU  ▼.  PlatUburg 
d  M.  R  0?.  54  N.  Y.  814;  VUas  v. 
Bige,  106  N.  T.  439.  But  see  Dtno  v. 
MemphiB  it  L.  B,  B.  Co,  20  Fed.  Rep. 
260. 

In  Farm^TB^  Loan  dbTCo.-v,  Chi- 
eoffo  A  A.  B.  Co,  42  Fed.  Rep.  6,  roU- 
ing  stock  under  a  car  trust  lease  was 
taken  possession  of  by  a  receiver  and 
continuously  used  by  him  without  ob- 
jection from  the  bondholders  or  trus- 
tees and  payments  were  made  on  the 
rentals  from  the  income.  On  applica- 
tion by  .the  lessor  it  was  held  that 
the  retention  and  use  of  the  cars  by 
the  receiver  and  the  nonaction  of  the 
bondholders  did  not  amount  to  a  con- 
yersion;  that  the  lessor  was  not  en- 
titled to  the  rental  according  to  the 
terms  of  the  lease  out  of  the  corpus  of 
the  estate,  but  only  to  a  return  of  the 
cars  within  a  reasonable  time,  if  so  de- 
manded, and  a  quantum  meruit  for  the 
use  thereof.  In  Coe  v.  Neui  Jersey  M. 
B.  Co,  27  N.  J.  Eq.  87,  it  was  held 
that  if  the  lessors  were  willing  to  ac- 
cept for  the  rolling  stock  in  the  hands 
of  the  receiver  what  in  fact  it  was 
worth  irrespective  of  the  price  fixed 
in  the  agreement  and  to  allow  on  such 
price  what  had  been  received  by  them 
on  account  of  rent  the  receivers  would 
be  authorized  to  purchase  the  rolling 
stock  at  iU  true  value  and  pay  for  the 


same  in  certificates.  In  Taglor  ▼. 
PhOadaphia  dbB,B,Cd.9  Fed.  Rep. 
1,  where  the  net  earnings  were  suffi- 
cient for  the  purchase  of  additional 
rolling  stock,  the  court  refused  to  per^ 
mit  the  receiver  to  raise  money  for 
such  purpose  by  the  creation  of  a  car 
trust.  In  Fotdiek  y.  SehaU,  09  U.  8. 
285, 25  L.  ed.  889,  it  was  held  that  the 
mortgagees  under  a  contract  of  this 
character  took  only  such  title  under 
their  mortgage  as  the  mortgagor  held, 
no  more  and  no  less;  that  the  mort- 
gagee's-title  was  subject  to  the  rights 
of  the  vendor  in  the  rolling  stock,  and 
the  decree  of  the  court  ordering  a  re- 
turn of  the  rolling  stock  to  the  vendor 
was  proper.  The  receiver  was  di- 
rected to  pay,  for  the  use  of  the  cars, 
out  of  the  funds  in  his  hands  the  sum 
of  $14,568.75,  as  rent  for  the  period 
the  cars  were  in  use  before  the  ap- 
pointment of  the  receiver,  but  on  ap- 
peal this  order  was  reversed  on  the 
ground  that  there  was  no  fund  sub- 
ject to  the  payment  of  the  rental  ex- 
cept  the  fund  arising  from  the  sale  of 
the  mortgage  property,  to  which  fund 
the  rolling  stock  had  in  no  way  con- 
tributed; that  the  vendor  as  to  such 
claim  was  but  a  general  creditor.  In 
Meyer  v.  Western  Oar  Co.  102  U.  8. 
1,  26  L.  ed.  59,  the  doctrine  of 
Fosdiek  v.  Sehall,  eupra,  was  ad- 
hered to  so  far  as  the  title  of  the 
vendor  as  against  the  mortgagee  was 
concerned.  It  was  also  held  that  the 
receiver  must  pay,  from  the  fund  in 
his  hands  to  the  credit  of  the  suit, 
compensation  for  the  use  of  the  can 
during  the  time  they  were  in  his  pos* 
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contract  price.     In  reference  to  the  amount  of  rental  which  the 
receiver  will  be  required  to  pay  for  the  use  of  rolling  stock  while 


sessioii,  the  amount  being  subetan- 
tUIly  ag^reed  upon.  In  MiUenberger 
▼.  Logaiuport,  0.  db  8.  W.  R.  Oo,  106 
U.  8.  286,  27  L.  ed  117.  the  receiver 
was  authorized  to  pay  aa  rental  of  a 
leased  line  of  road  what  such  rental 
was  reasonably  worth  during  the  time 
It  was  in  the  use  of  the  receiver,  and 
not  the  contract  price.  In  Kneeiand 
v.  Anwriaan  Loan  db  T.  Oo.  186  U.  8. 
89,  84  L.  ed.  879,  one  question  before 
the  court  was  as  to  the  method  of  as- 
certaining the  reasonable  rental.  It 
was  held  that  the  reasonable  value  ir- 
respective of  use  was  the  true  meas- 
ure and  not  the  actual  mileage.  In 
Thomoi  ▼.  West&m  Oar  Oo.  149  U.  8. 
96,  87  L.  ed.  668,  it  was  held  that  a 
debt  due  a  car  company  for  the  use  of 
rolling  stock  prior  to  the  appointment 
of  a  receiver  is  not  a  preferred  debt 
having  priority  over  the  mortgage 
lien;  and  it  is  also  held  that  the  lessor 
is  not  entitled  to  interest  on  a  debt 
due  for  rental  from  the  receiver  while 
the  property  is  in  use  by  him. 

In  Sunflower  OH  Oo.  v.  Wilson,  142 
U.  8.  813,  86  L.  ed.  1025,  Mr.  Justice 
Brown  says:  "Upon  taking  possession 
of  the  property  he  was  entitled  to  a 
reasonable  time  to  elect  whether  he 
would  adopt  this  contract  and  make 
it  his  own,  or  whether  he  would  in- 
sist upon  the  inability  of  the  company 
to  pay,  and  return  the  property  in 
good  order  and  condition,  paying  of 
course  the  stipulated  rental  for  it  so 
long  as  he  used  it."  Turner  v.  BieH- 
urdson,  7  East.  885;  Oom.  v.  Franklin 
Ine.  Oo.  115  Mass.  278;  Sparhawk  v. 
Terkee,  143  U.  8.  1,  85  L.  ed.  915.  If 
he  elects  to  take  property  subject  to  a 
condition,  he  is  bound  to  perform  the 
condition  before  he  can  obtain  title  to 
the  property.    He  may,  however,  de- 


cline to  assume  this  obligation  and  re- 
turn the  property  to  the  purchaser 
upon  complying  with  the  terms  of  the 
contract  with  respect  to  such  return. 
Bouihern  Bkp.  Go.  v.  WeeUm  N.  0.  B. 
Co.  99  U.  8.  191,  25  L.  ed.  819. 

In  Badebaugh  v.  Taeoma  d  P.  B.  Oo. 
8  Wash.  570,  it  is  held  that,  under  the 
laws  of  Washington  (Gen.  8tat.  1646 
el9eq.\  a  mortgage  upon  the  real  estate 
of  a  railroad  and  purporting  to  cover 
the  rolling  stock  also  does  not  bind 
the  latter  class  of  property  when  the 
instrument  is  executed  and  recorded 
as  a  real-estate  mortgage  and  does  not 
comply  with  the  formalities  in  the  ex- 
ecution of  a  chattel  mortgage.  It 
is  also  held  that  the  appointment 
of  a  receiver  of  a  railroad  corporation 
has  the  same  effect  in  law  as  though 
the  creditors  whom  he  represents  had 
taken  possession  of  the  rolling  stock 
under  legal  proceedings  and  the  right 
of  the  mortgagee  to  take  possesion  of 
the  rolling  stock  does  not  give  the 
mortgagee  any  priority  over  creditors 
when  its  right  of  possession  accrues 
subsequent  to  the  appointment  of  the 
receiver. 

In  Humae  v.  Western  Car  Co.  149 
U.  8.  96,  87  L.  ed.  668,  a  debt  due 
from  a  car  company  for  rental  of  cars 
prior  to  the  commencement  of  a  suit 
to  foreclose  a  mortgage  on  the  road 
and  the  appointment  of  a  receiver,  is 
held  not  to  be  a  preferred  debt  hav- 
ing priority  over  the  mortgage  debt. 
It  was  also  held  that  where  a  corpo- 
ration for  the  manufacture  and  sale 
of  cars  deals  with  a  railroad  company 
whose  road  is  subject  to  a  mortgage 
securing  outstanding  bonds,  the  holder 
of  a  claim  under  such  contract  occu- 
pies a  very  diiferent  position  from 
workmen  and  employees  and  must  be 
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retained  by  him,  though  frequently  passed  upon  by  the  courts, 
has  not,  as  yet,  met  with  such  uniformity  of  treatment  as  renders 
it  possible  to  fix  definitely  the  underlying  principles  governing 
the  matter.  It  would  seem,  however,  that  a  careful  examination 
of  the  cases  will  establish  the  following  propositions  as  reasonably 
well  settled : 

(a)  The  receiver  not  being  required  to  adopt  the  contract  as  an 
entirety,  and  exercising  his  discretion  by  refusing  to  adopt  it, 
need  not  adopt  the  terms  of  payment,  but  must  in  equity  pay  a 
reasonable  price  for  the  use  of  the  property  while  he  re- 
tains it. 

(b)  If  in  the  exercise  of  his  discretion  he  adopts  the  conti'act  as 
an  entirety  he  must  pay  the  contract  price. 

(c)  Even  as  between  the  original  parties  the  contract  price 
stipulated  does  not  necessarily  represent  a  just  and  equitable 
rental  value,  the  contract  being  intended  as  essentially  a  sale  con- 
tract in  most  cases  rather  than  a  lease. 

(d)  The  vendee-lessee  being,  as  a  rule,  wholly  unable  to  com- 
plete his  contract,  the  vendor-lessor  is  entitled  to  a  return  of  his 
property,  and,  on  proper  demand  upon  the  receiver  therefor  and  a 
refusal,  should  be  entitled  to  compensation  for  the  use  of  the 


regarded  as  contractiDg  upon  the  re- 
Bponaibility  of  the  railroad  company 
and  not  in  reliance  upon  the  interpo- 
sition of  a  court  of  equity. 

In  Fosdick  ▼.  Southwestern  Gar  Co, 
99  U.  S.  256,  25  L.  ed.  844,  a  car  con- 
tract providing  that  the  cars  should 
be  the  property  of  the  seller  until 
paid  for,  it  was  held  that  the  lien 
of  the  seller  was  not  subordinated  to 
the  lien  of  a  pre  existing  mortgage. 

In  Meyer  v.  Western  Car  Co,  102  U. 
S.  1,  26  L.  ed.  59,  it  appeared  that  a 
railroad  company,  after  executing  a 
mortgage  to  secure  its  bonds  covering 
all  the  property  it  then  possessed  or 
might  thereafter  acquire,  entered  into 
a  written  contract  wherebv  it  leased 
for  a  specific  period,  and  at  stipulated 
sums  payable  monthly,  certain  cars. 


and  reserved  the  right,  which  was 
never  exercised,  of  purchasing  the 
cars  at  the  original  cost  at  any  time 
during  the  contract  The  seller  re- 
served the  right  to  rescind  the  con- 
tract if  the  company  failed  to  pay  the 
interest  on  its  bonds.  The  mortgai^or 
filed  a  bill  to  foreclose  his  mortgage, 
in  which  case  a  receiver  was  ap- 
pointed who  took  charge  of  the  road 
and  used  the  leased  cars  in  operating 
it.  It  was  held  that  the  contract  was 
binding  between  the  parties,  and  the 
failure  to  record  the  contract  did  not, 
under  the  Iowa  statutes,  render  the 
cars  subject  to  the  lien  of  the  mort- 
gage; that  the  seller  was  entitled  to 
the  possession  of  them  and  compen- 
tion  for  their  use  by  the  receiver,  pay- 
able out  of  the  funds  in  his  hands. 


RECEIVERSHIP  OF  RAILWAYS. 


495 


property  at  the  stipulated  rental,  on  the  principle  that  the  re- 
ceiver by  his  act  makes  the  contract  his  own  by  adoption.' 


'  In  Farmer^  Lban  db  T,  Co,  v.  Chi- 
cago A  A,  R.  Co.  42  Fed.  Rep.  6,  the 
elle  r,  upon  the  abaDdonment  of  a  re- 
ceiver, petitioned  the  court  for  a  return 
of  its  cars  within  thirty  days  there- 
after, said  cars  being  sold  under  a  car 
trust  contract.  They  were  not  re- 
turned, but  were  continuously  used 
by  the  receiver  without  objection 
from  the  bondholders  or  the  trustee, 
and  payments  were  made  upon  the 
rental.  After  a  further  lapse  of  three 
months  a  second  petition  was  filed 
slating  the  facts  asking  for  a  rule 
on  the  receiver  to  pay  the  amount 
due  under  the  car  trust  contract, 
and  asking  to  have  the  same  de- 
clared a  prior  lien  upon  the  rent- 
als of  the  road  as  well  as  upon 
the  property  embraced  in  the  mort- 
gages. It  was  held  that  the  retention 
and  use  of  the  cars  by  the  receiver, 
the  bondholders  taking  no  action,  did 
not  amount  to  a  conversion;  that  pe- 
titioner was  not  entitled  to  payment 
according  to  the  terms  of  the  lease 
out  of  the  corpus  of  the  estate,  but 
only  to  a  return  of  the  cars  within  a 
reasonable  time  if  so  demanded,  and 
a  quantum  meruit  for  the  use  thereof. 
But  see  Miitenberger  v.  Logansport,  C, 
d  8.  W.  B.  Go.  106  U.  8.  286.  27  L.  ed. 
117;  Burnham  v.  Botoen,  111  U.  8.  776, 
28  L.  ed.  596.  In  Union  Trust  Co.  v. 
Illinois  M.  R  Co.  117  U.  8.  479,  29 
L.  ed.  979,  it  was  held  that  car  ren- 
tals accruing  before  the  receiver  was 
appointed  are  not  entitled  to  be  first 
paid  out  of  the  corpus  of  the  prop- 
erty. 

In  Woodruff  ▼.  Erie  R.  Co.  93  N.  Y. 
609,  it  is  held  that  a  receiver,  by  en- 
tering into  possession  of  and  keeping 
leased  property,  manifested  by  an  un- 
equivocal act  his  election  to  regard 


the  continuance  of  such  lease  as  bene- 
ficial for  all  the  parties  interested,  and 
his  intention  to  continue  the  interest 
acquired  by  the  railroad  company  un- 
der such  lease.  He  could  not  take 
possession  of  the  property,  and  enjoy 
its  use  and  occupation  without  in- 
curring a  liability  for  the  payment  of 
the  rent  under  the  lease  by  which  his 
predecessor  secured  its  collection. 
The  principles  which  govern  the  lia- 
bility of  an  assignee  of  a  lease  seem 
to  be  applicable  to  the  case  of  a  re- 
ceiver, and  he  would  be  equitably 
and  legally  chargeable  with  the  pay- 
ment of  rent  under  a  lease  for  such 
time  as  he  continued  to  occupy  the 
property  demised.  While  it  was  com- 
petent for  him  at  any  time  to  nego> 
tiate  anew  and  secure  a  modification 
of  the  terms  of  the  lease  with  the  con- 
sent of  the  various  parties  interested, 
or  to  repudiate  the  lease  and  surren- 
der the  property,  yet,  not  having  done 
so,  he  must  be  held  to  continue  his 
acceptance  under  the  terms  and  con- 
ditions of  the  existing  lease  as  to  the 
payment  of  rent  thereon.  8ee  Mar- 
tin V.  Black,  9  Paige,  641,  where  the 
same  principle  is  applied  to  an  exec- 
utor who  takes  possession  of  leased 
property  under  a  lease  to  his  testator. 
See  also  Miitenberger  v.  Logansport,  C. 
&  8.  W.  R.  Co.  96  U.  B.  286.  27  L.  ed. 
117. 

In  People  v.  National  Trust  Co.  82 
N.  T.  283,  a  receiver  was  appointed 
on  the  application  of  stockholders 
over  a  railroad,  and  such  receiver  oc- 
cupied leased  premises  from  May  1, 
1876,  until  February  1, 1879,  when  he 
abandoned  possession,  having  paid 
rent  up  to  that  time.  Subsequent  to 
the  abandonment  the  corporation  was 
dissolved  and  the  receiver  continued, 
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but  an  application  was  made  by  the 
lesfiors  for  an  order  on  the  receiver  to 
pay  rent  accruing  subsequent  to  his 
abandonment.  It  appeared  that  he 
had  paid  all  admitted  debts,  and  had 
deposited  a  sum  sufficient  to  pay  all 
disputed  claims,  including  the  rent 
accrued  and  to  accrue,  upon  the  lease 
in  question,  and  that  there  was  still 
a  large  surplus  distributable  among 
the  stockholders.  It  was  held  that 
the  lessors  were  entitled  to  the  relief 
sought. 

In  Com,  ▼.  FranJdin  Ins,  Co.  116 
Mass.  278,  it  is  said  that  the  receivers 
have  elected  to  take  possession  and 
assume  the  liability  to  pay  the  rent 
according  to  the  covenants  of  the 
lease,  if  they  retained  it  for  the  in- 
terest of  the  creditors,  but  until 
such  election,  or  the  doing  of  some 
act  which  would,  in  law,  be  equiv- 
alent to  an  election,  they  are  not  lia- 
ble. As  receivers  they  cannot  be  held 
merely  on  the  covenants,  but  become 
liable  solely  by  reason  of  their  own 
acta  Turner  v.  Bieha/rdeon,  7  £ast» 
385.  It  is  also  held  that  the  payment 
of  a  quarter  rent  by  the  receiver  as  a 
compromise  is  not  to  be  construed  as 
an  election.  To  amount  to  an  elec- 
tion there  must  be  some  occupation 
and  use  of,  or  some  dealing  and  inter- 
mingling with,  the  estate,  or  some 
act,  admission,  or  agreement  which, 
in  terms,  or  by  necessary  implication, 
indicates  an  election.  Citing  Cope- 
land  V.  Stephen$,  1  Barn,  ft  Aid.  593; 
AnseU  v.  Bobton,  2  Cromp.  &  J.  610; 
Hanson  v.  SUwmon,  1  Barn.  &  Aid. 
803;  Thomas  v.  PemberUm^  7  Taunt. 
206;  HUl  V.  Dohie,  8  Taunt.  825;  Eos 
parte  Faxon,  1  Low.  Dec.  404;  Mar- 
tin V.  Black,  9  Paige,  641;  Eoyt  t. 
Stoddard,  2  Allen,  442. 

When,  at  the  instance  of  a  general 
creditor,  a  receiver  of  a  railroad  com- 
pany and  its  rolling  stock  is  appointed 
and  with  the  latter  ita  rolling  stock 


leased  to  the  company  with  the  right 
of  purchase,  and  there  being  a  deflolt 
in  the  running  of  the  road  by  the  re- 
ceiver, and  the  rental  is  not  paid,  and 
the  lessor  takes  possession  of  his  roll- 
ing stock,  his  claim  for  rent  \&  not  en- 
titled to  priority  over  the  mortgage 
on  the  foreclosure  sale  of  the  road 
under  the  mortgage.  Kneeland  t. 
American  Loan  S  T,  Co,  136  U.  8. 
89,  34  L.  ed.  879.  In  this  case  Mr. 
Justice  Brewer,  in  speaking  of  the 
granting  of  preferences  over  the  mort- 
gage, says:  "The  appointment  of  a 
receiver  vests  in  the  court  no  absolute 
control  over  the  property  and  no  gen- 
eral authority  to  displace  Tested  con- 
tract liens.  Because,  in  a  few  speci- 
fied and  limited  cases,  this  court  has 
declared  that  unsecured  claims  weT« 
entitled  to  priority  over  mortage 
debts,  an  idea  seems  to  have  obtained 
that  a  court  appointing  a  receiver  ac- 
quires power  to  give  such  preferenot 
to  any  general  and  unsecured  claims. 
It  has  been  assumed  that  a  court  ^h 
pointing  a  receiver  could  rightfully 
burden  the  mortgaged  property  for 
the  payment  of  any  unsecured  indebt- 
edness. Indeed,  we  are  advised  that 
some  courts  have  made  the  appoint- 
ment of  a  receiver  conditional  upon 
the  payment  of  all  unsecured  Indebt- 
edness in  preference  to  the  mortgage 
liens  sought  to  be  enforced.  Can 
anything  be  conceived  which  more 
thoroughly  destroys  the  sacred neas  of 
contract  obligations?  One  holding  a 
mortgage  debt  upon  a  railroad  has 
the  same  right  to  demand  and  expect 
of  the  court  respect  for  his  vested 
contract  priority  as  the  holder  of  a 
mortgage  on  a  farm  or  lot.  So,  when 
a  court  appoints  a  receiver  of  railroad 
property,  it  has  no  right  to  make  that 
receivership  conditional  on  the  pay- 
ment of  other  than  those  few  unse- 
cured claims  which,  by  the  rulings  of 
this  court,  have  been  declared  to  have 
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an  equitable  priority.  No  one  ia 
bound  to  sell  to  a  railroad  company 
or  to  work  for  it.  and  whoever  has 
dealings  with  a  company  whose 
property  is  mortgaged  must  be  as- 
sumed to  have  dealt  with  it  on  the 
faith  of  its  personal  responsibility, 
and  not  in  expectation  of  subsequently 
displacing  the  priority  of  mortgage 
liens.  It  is  the  exception,  and  not 
the  rule,  that  such  priority  of  liens 
can  be  displaced.  We  emphasize 
this  fact  of  the  sacred ness  of  contract 
liens,  for  the  reason  that  there  seems 
to  be  growing  an  idea  that  the  chan- 
cellor, in  the  exercise  of  his  equitable 
powers,  has  unlimited  discretion  in 
this  matter  of  the  displacement  of 
vested  liens.** 

In  Be  Oak  Pits  OoUiery  Co.  L.  R, 
21  Ch.  Div.  822,  it  is  said  that  when 
the  liquidator  retains  the  property  for 
the  purpose  of  disposing  of  it,  or 
when  he  continues  to  use  it,  the  rent 
ought  to  be  regarded  as  a  debt  con- 
tracted for  the  purpose  of  winding 
up  the  company  and  ought  to  be  paid 
in  full,  like  any  other  debt  or  ex- 
pense properly  incurred  by  the  liqui- 
dator for  the  same  purpose,  and  in 
such  case  it  appears  that  the  rent  for 
the  whole  period  during  which  the 
property  is  so  retained  or  used  ought 
to  be  paid  In  full,  without  reference 
to  the  amount  which  could  be  real- 
ized by  a  distress.  Cf.  Re  Lundy 
Granite  Co.  L.  R.  6  Ch.  462;  Be  Brown, 
Bayley^dt  Dixon,  L.  R.  18 Ch.  Div.  649. 

In  Central  Trust  Go.  v.  Wabash,  St, 
L.  db  P.  R.  Co.  82  Fed.  Rep.  566,  it 
appeared  that  a  railroad  company 
had  promised  the  owner  of  a  sawmill, 
where  one  of  its  switches  was  not  used 
for  the  receiving  of  freight,  but  only  to 
get  sand  for  track  repairing,  that  it 
would  take  up  lumber  for  him  at  that 
point  in  certain  quantities.  A  short 
time  after  the  contract  was  made  the 

32 


mill  owner  was  notified  that  the  road 
would  refuse  to  receive  any  more 
lumber  at  the  switch,  and  theu  the 
road  passed  into  the  hands  of  the  re- 
ceivers. It  was  held  that  even  if  the 
contract  could  not  be  terminated  by 
the  company  at  its  pleasure,  the  claim 
for  damages  for  its  breach  did  not 
entitle  the  mill  owner  to  an  allow- 
ance against  the  property  in  the  hands 
of  the  receiver  or  out  of  the  earnings 
of  the  road  in  priority  to  the  mortgage. 
As  to  the  payment  of  a  reasonable 
price,  see  Farmers'  Loan  db  T.  Go,  v. 
Chicago  A  A.  B.  Go.  42  Fed.  Rep.  6; 
Ooe  V.  If^etD  Jersey  M.  B.  Go.  27  N.  J. 
Eq.  87;  Miltenberger  v.  Logansport,  O. 
dS.  W.  B.  Co.  10«.  U.  8.  286,  27  L. 
ed.  117;   TJiomas  v.  Western  Car  Go, 

149  U.  8.  95,  87  L.  ed.  668. 

As  to  the  payment  of  the  contract 
price,  see  Fanners*  Loan  d  T.  Co.  v. 
Noithern  P.  B.  Co.  58  Fed.  Rep. 
257;  Fosdick  v.  SchaU,  99  U.  8.  235, 
25  L.  ed.  389;  Fosdick  v.  Southwestern 
Car  Co.  99  U.  8.  256,  25  L.  ed.  814; 
Union  TruHt  Co.  v.  lUinois  M.  B.  Go. 
117  U.  8.  434.  29  L.  ed.  963;  Peoria  ds 
P.  U.  B.  Co.  V.  Chicago,  P.  d  S.  W. 
B.  Co.  127  U.  8.  200,  32  L.  ed.  110; 
Kneeland  v.  American  Loan  d  T.  Go. 
136  U.  8.  104,  84  L.  ed.  885;  Sunflower 
OU  Co.  V.  Wilson,  142  U.  8.  318,  85  L. 
ed.  1025;  United  States  Trust  Co.  v. 
Wabash  W.  B.  Co.  160  U.  8.  287,  87 
L.  ed.  1085. 

As  to  mode  of  ascertaining  what  is 
reasonable  rental,  see  Kneeland  v. 
American  Loan  d  T.  Go.  supra. 

As  to  rentals  generally,  see  Taylor 
V.  Philadelphia  d  B.  B.  Go.  9  Fed. 
Rep.  1;  Meyer  v.  Western  Car  Go.  102 
U.  8.  1,  26  L.  ed.  59;  Quincy,  M.  d 
P.  B.  Co.  V.  Humphreys,  145  U.  8.  83. 
86  L.  ed.  632;  St.  Joseph  d  St.  L.  B. 
Go.  V.  Humphreys,  145  U.  8.  105,  80 
L.  ed.  640;  Seney  v.  Wabash  W.  B.  Go. 

150  U.  8.  810,  87  L.  ed.  1092;  Fam^ 
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§  281.    Claims  not  preferential. 

There  is  a  class  of  unpreferred  claims  which  are  not  considered 
as  having  any  special  equitable  features  and  are  not  entitled, 
therefore,  to  preferential  payment  from  the  income  or  corpus  of 
the  mortgaged  property  in  priority  to  mortgage  liens.  This 
class,  of  course,  is  extensive  and  embraces  all  claims  not  preferen- 
tial and  not  secured  by  mortgage,  and  embraces  such  as  (a)  ad- 
vances made  to  complete  the  road  ;*  (b)  damages  occasioned  by 
fire  ;*  (c)  attorneys'  fees  earned  before  appointment ;'  (d)  articles 
sold  to  the  company  after  the  mortgage  is  given  ;*  (e)  locomotives 


en*  Loan  A  T.  Co,  v.  Northern  P.  B. 
Co.  58  Fed.  Rep.  267. 

Where  the  receiver  Ib  directed  by 
the  courts  to  take  possession  of  leased 
property,  as  sleeping  cars,  with  full 
knowledge  of  the  covenants,  and  he 
continues  the  use  of  such  property 
until  the  expiration  of  the  term,  he 
will  be  liable  for  necessary  repairs,  in 
the  same  manner  and  to  the  same  ex- 
tent as  the  lessee.  Easton  v.  Eotiaton 
A  T.  C  B.  Co,  88  Fed.  Rep.  784. 

The  mere  appointment  of  a  receiver 
for  a  railway  company  is  not  a  breach 
of  a  contract  by  the  company  for  the 
purchase  of  goods  so  as  to  relieve  the 
other  party  to  the  contract  from  the 
necessity  of  performing  before  bring- 
ing an  action  for  breach  of  the  con- 
tract. Diamond  State  Iron  Co.  v.  San 
Antonio  dh  A,  P.  B.  Co.  (Tex.  Civ. 
App.)83S.W.  987. 

>In  Kelly  v.  QreenBay  dfe  M.  B.  Co. 
5  Fed.  Rep.  846,  a  claim  for  advances 
made  to  a  railroad  company  for  the 
purpose  of  completing  the  construc- 
tion of  the  road  will  not  be  preferred 
to  the  mortgage  lien,  unless  the  ad- 
vances were  made  in  consequence  of 
the  requests,  promises,  and  acts  of  the 
bondholders. 

•In  miee  v.  Caee,  14  Fed«  Rep.  141, 
damage  occasioned  by  fire  aloog  the 
line  of  road  occasioned  by  a  defective 
locomotive  is  not  such  a  claim  as  to 


constitute  part  of  the  operating  ex- 
penses and  has  no  equity  superior  to 
that  of  the  bondholders. 

•In  Blair  ▼.  St.  Louis,  K  db  K,  B 
Co.  88  Fed.  Rep.  521,  the  claim  of  an 
attorney  for  fees  earned  a  year  and  a 
half  t)efore  the  appointment  of  a  re- 
ceiver are  not  entitled  to  preference, 
but  where  the  annual  salary  of  an  at- 
torney falls  due  only  a  short  time  be- 
fore the  road  is  placed  in  the  hands  of 
a  receiver  he  is  entitled  to  priority. 

*In  United  States  Trust  Co.  v.  Neie 
York,  W,  S.  d  B.  B.  Co.  25  Fed.  Rep. 
800,  where  articles  such  as  clocks 
were  furnished  to  be  used  in  operating 
the  road  which  was  sold  subsequent 
to  the  giving  of  the  mortgage,  a  pref- 
erence is  not  allowed. 

In  Bound  v.  South  Carolina  B.  Co, 
51  Fed.  Rep.  58,  it  is  held  that  inas- 
much as  the  services  of  the  attorney 
had  nothing  to  do  with  keeping  the 
road  a  going  concern  such  fees  were 
not  entitled  to  priority. 

In  Pennsylvania  Finance  Co.  v. 
Charleston,  C.  A  C.  B.  Co.  52  Fed. 
Rep.  678,  it  was  held  that  legal  scrv> 
ices  rendered  to  a  railroad  company  in 
maintaining  before  the  courts  the 
validity  of  municipal  aid  bonds  are 
not  of  a  character  to  take  precedence 
of  the  mortgage  bonds.  The  fact 
that  such  services  resulted  in  benefit 
to  the  bondholders  will  not  justify  the 
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sold  more  than  six  months  prior  to  the  appointment.*  (f)  In  the 
matter  of  construction  to  be  given  to  car  trust  contracts  or  leases, 
the  rule  is  not  uniform  but  the  weight  of  authority  would  seem 
to  be  that  the  law  of  the  state  where  the  property  is  situated 
governs.'     Whether  they  will  be  construed  as  leases  or  as  condi- 


<h'splacing  of  the  latter's  Hep  when 
they  were  not  parties  to  the  contract 
of  employment.  See  also  Pmnsylva- 
nia  Mnance  Oo,  t.  Oharlesion,  (7.  d  0, 
B.  Co,  62  Fed.  Rep.  526;  Central, 
Truit  Co,  ▼.  VaUey  R  Co.  65  Fed. 
Rep.  903. 

1  In  Manchester  LooomoHne  Works  y. 
TruewUUe,  44  Minn.  115,  9  L.  R.  A. 
140,  where,  more  than  six  months  after 
the  sale  of  locomotivee,  the  road  was 
placed  in  the  hands  of  a  receiver  on 
application  of  the  mortgage  bond- 
holders to  foreclose  a  mortgage  given 
long  before  the  sale  and  covering  all 
the  railroad  property,  both  real  and 
prospective,  including  its  earnings,  it 
was  held  that  the  debt  was  properly  a 
general  debt  of  the  corporation  and 
not  incurred  for  current  expenses 
proximately  connected  with  the  opera- 
tion of  the  road  where  the  receiver 
and  the  court  refused  to  give  the 
claim  a  preference  over  the  bond- 
holders. 

In  Addison  v.  Lewis,  76  Ya.  701,  it 
IB  held  that  the  claims  which  are  enti- 
tled to  preference  are  confined  to  out- 
standing debts  for  labor,  supplies, 
equipments,  or  permanent  improve- 
ments of  the  mortgaged  property, 
such  as  may  under  the  circumstances 
appear  to  be  reasonable,  but  the 
claims  pf  general  creditors  can  never 
take  priority  over  the  mortgage  cred- 
itors except  where  it  is  shown  that 
the  general  creditors  have,  by  prin- 
ciples of  the  courts  of  equity,  a  supe- 
rior equity  to  the  lien  creditor;  that 
each  claim  must  be  determined  upon 
the  particular  facts  showing  the  par- 
ticular equity.    But  see  Union  Trust 


Co.  V.  Morrison,  126  U.  S.  591,  81  L. 
ed.  825,  where,  after  judgment  was 
rendered  against  the  surety  on  an  in- 
junction bond,  he  intervened  and 
asked  the  protection  of  the  court  as 
to  his  claim  as  against  the  mortgage 
bondholders. 

•  In  Green  v.  Van  Buskirk,  72  U.  8. 5 
Wall.  807, 18  L.  ed.  599.  it  is  held  that 
the  liability  of  personal  property  to  be 
sold  under  writ  must  be  determined 
by  the  law  of  the  state  where  the 
property  is  situated,  notwithstanding 
the  domicil  of  all  the  claimants  to 
the  property  may  be  in  another  state. 
Title  to  personal  property  must  be 
determined  by  the  law  of  the  state 
where  the  proceedings  are  had  in  re- 
gard to  the  levy  and  sale  thereof. 
Mr.  Justice  Miller  in  this  case  says, 
"But  after  all  this  is  a  mere  principle 
of  comity  between  the  court  which 
xpust  give  way  where  statutes  of  the 
country  where  the  property  is  situated, 
or  the  established  policy  of  its  laws, 
prescribe  to  its  courts  a  different  rule. 
No  one  can  seriously  doubt  that  it  is 
competent  for  any  state  to  adopt  such 
a  rule  in  its  own  legislation  since  it 
has  perfect  jurisdiction  over  all  prop- 
erty, personal  or  real,  within  its  ter- 
ritorial limits.  Every  nation  having  a 
right  to  dispose  of  all  the  property 
actually  situated  within  it,  has  (as  has 
been  often  said)  a  right  to  protect  it- 
self and  its  citizens  against  the  in- 
equalities of  foreign  laws  which  are 
injurioustotheir  interests."  And  Chan- 
cellor Kent,  in  commenting  on  the  law 
of  contracts,  says:  **Upon  this  subject 
of  conflicting  laws  it  may  be  gener- 
ally observed  that   there  is  a  stab- 
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tional  sales  turns  upon  the  fact  as  to  whether  the  rights  of  cred- 
itors are  involved,  and,  if  so,  then  such  contracts  are  fraudulent  or 
at  least  not  enforceable  as  to  third  parties.' 

§  282.    Extent  of  power  of  railway  receiver. 

The  power  of  a  railway  receiver  embraces,  in  addition  to  the 
ordinary  duty  of  preserving  the  property,  the  additional  duties  of 


born  principle  of  jurisprudence  that 
will  often  intervene  and  act  with  con- 
trolling efficacy.  This  principle  is 
that  where  the  lex  lod  contractus  and 
the  lex  fori  as  to  conflictiog  rights  ac- 
quired in  each  come  in  direct  collu- 
sion, the  comity  of  nations  must  yield 
to  the  positive  law  of  the  land." 

In  the  case  of  Milne  v.  Moreton,  6 
Binn.  861,  the  supreme  court  of  Penn- 
syWania  says:  "Every  country  has  a 
right  of  regulating  the  transfer  of  all 
property  within  its  territory;  but  when 
no  positive  regulation  exists,  the 
owner  transfers  it  at  his  pleasure." 
Cf.  Lanfear  v.  Summer,  17  Mass.  110; 
Story,  Gonf .  L.  §  390.  The  general 
rule  no  doubt  is,  that  in  the  absence  of 
any  local  law  or  policy,  transfers  of 
personal  property  will  be  respected  by 
the  courts  of  the  country  where  the 
property  is  located.  But  see  Taylor  v. 
Boardman,  25  Vt.  689;  Ward  v.  Mor- 
rison,  26  Vt  698;  Emerson  v.  Par- 
tridge, 27  Vt.  8;  Olivier  v.  Totcnes,  2 
Mart.  (N.  S.)  98.  Cf.  Herzeyv.  Rhode 
Island  Locomotive  Works,  98  U.  8.  664, 
28  L.  ed.  1008;  McGormick  v.  Hodden, 
87  111.  870. 

1  In  McGormick  v.  Hodden,  87  111. 
870,  it  was  held  that  where  the  seller 
delivered  possession  to  the  purchaser 
which  was  coupled  with  an  agreement 
that  the  property  is  to  be  considered  as 
belonging  to  the  seller  until'the  pay- 
ment of  the  purchase  money,  notwith- 
standing such  delivery  of  possession, 
Buch  agreement  as  to  creditors  of  the 
purchaser  is  fraudulent  and  void. 

In  Hervey  v.  Wiode  Inland  Loccmo- 


Uve  W<yrks,  98  IT.  8.  664.  23  L.  ed. 
1003,  the  doctrine  of  Oreen  ▼.  Van  Bus- 
kirk,  72  U.  8.  5  Wall.  807. 18  L.ed.  699. 
is  affirmed,  and  it  is  held  that  the  real 
owner  of  personal  property  who  vests 
another  to  whom  it  is  delivered  with 
an  interest  therein,  must,  if  desirous 
of  preserving  a  lien  on  such  property, 
situated  in  Illinois,  comply  with  the 
requirements  of  the  laws  of  that  state. 
And  that,  where  personal  property  has 
been  sold  and  delivered,  secret  liens 
treating  the  seller  as  its  owner  until 
the  payment  of  the  purchase  money 
cannot  be  maintained  in  such  state. 
Such    contracts    are    constructively 
fraudulent  as    to  .creditors  and  the 
property,  so  far  as  their  rights  are 
concerned,  Is  considered  as  belonging 
to  the  vendee  holding  the  possession. 
The  law  in  such  case  is  not  changed 
by  reason  of  the  agreement  assuming 
the  form  of  a  lease,  the  real  purpose 
of  the  parties  being  looked  to  to  deter- 
mine the  nature  of  the  contract     See 
also  to  the  same  effect  Fosdiek  v.  SehaU, 
99  U.  8.  285,  25  L.  ed.  889.  and  where 
it  is  also  held  that  as  between  the  par- 
ties, notwithstanding  the  statute,  the 
transaction  is  just  what  on  its  face  it 
purports  to  be,  t. «..  a  conditional  sale 
with  a  right  of  rescission  on  the  part 
of  the  vendor  in  case  the  purchaser 
shall  fail  in  payment  of    his  instal- 
ments, a  contract  legal  and  valid  as 
between  the  parties,  but  made  witli 
the  risk,  on  the  part  of  the  vendor, 
of  losing  his  lien  if  it  works  a  legal 
wrong  as  to  third  parties.    Mureh  v. 
Wright,  46  111.  48a 
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a  manager,  and  this  carries  with  it  the  necessary  power  of  properly 
and  adequately  performing  the  appropriate  functions  pertaining 
to  his  office.  Assuming,  as  he  does,  under  the  direction  of  the 
court,  the  exercise,  for  the  time  being,  of  the  franchises  of  the 
corporation,  and  at  the  same  time  taking  upon  himself  the  efficient 
and  economical  management  of  the  road,  and  charged,  as  he  is, 
with  the  duty  of  preserving  the  property  from  deterioration  and 
maintaining  its  integrity  as  a  going  concern,  it  is  only  possible 
for  him  to  do  so  by  investing  him  with  a  large  measure  of  dis- . 
cretionary  as  well  as  plenary  power  adequate  to  the  duties 
imposed.  His  responsibility  to  the  court,  the  parties,  and  the 
public,  necessarily  implies  power  coextensive  with  duties  of  his 
three-fold  relationship,  and  more  extensive  than  those  pertaining 
to  the  ordinary  pendente  lite  receivership.  The  receivership 
property  being  in  eustodia  legis^  it  is  protected  from  interference 
by  execution,  attachment,  garnishment,  or  trustee  process.*  Of 
course,  it  must  be  understood  the  power  of  the  receiver  emanates 
from  the  court,  he  being  in  fact  the  hand  of  the  court,  or  the  in- 
strumentality by  which  the  will  of  the  court  is  put  into  execution 
and  made  effective.* 

§  283.    General  scope  of  his  power. 

The  scope  of  power  ordinarily  exercised  ffjr  the  railway  receiver 
in  the  performance  of  the  functions  pertaining  to  his  office  may 
be  stated  in  general  terms  as  follows: 

(a)  The  preservation  of  railway  property,  whether  at  the  in- 
stance of  the  mortgagee,  creditors,  or  stockholders,  if  necessity 
implies  the  continued  operation  of  the  road  as  a  going  concern, 


>  RumU  v.  Texas  <fc  P.  R.  Go.  68 
Tex.  646;  Richards  v.  People,  81  111. 
651 ;  Bell  v.  Chicago,  8t.  L.  <fc  i\r.  0.  R. 
Co.  84  La.  Ann.  785;  Robinson  v.  At- 
lanUc  A  O.  W.  R.  Co.  66  Pa.  160; 
Texas  Trunk  R.  Go.  v.  Lewis,  81  Tex. 
10. 

'  In  Memphis  d  G.  R.  Go.y.  ffoeehner, 
67  Fed.  Rep.  456,  it  is  held  that  a  re- 
ceiver appointed  by  a  court  of  equity 
to  hold,  manage,  and  operate  an  insolv- 
ent railroad  company  is  not  the  agent 
of  the  insolvent  railroad  corporation, 


but  the  hand  of  the  court  appointing 
him,  and  holds,  manages,  and  operates 
the  property  under  the  orders  and 
directions  of  the  court  as  its  custodian 
and  not  for  or  under  the  control  of 
the  directors  or  shareholders  of  the 
corporation.  His  management  is  for 
the  benefit  of  those  ultimately  entitled 
under  the  decree  of  court.  His  acts 
are  not  the  acts  of  the  corporation, 
and  his  servants  are  not  the  ai^ents  or 
servants  of  the  corporation. 
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and  this  in  the  very  natare  of  things  embraces  all  necessary  con* 
tracts  for  labor  and  sapplies  such  as  will  enable  the  receiver  to 
preserve  the  property  for  the  benefit  of  the  parties  in  interest^ 
and  at  the  same  time  subserve  the  public  interests.' 

(b)  It  is  also  a  part  of  his  duty  which  includes  the  necessary 
power  therefor  to  collect  in  all  outstanding  indebtedness  due  the 
company." 


*  In  Lehigh  Goal  A  Nat.  Oo,  ▼.  Om- 
iralB.  Oo.  41  N.  J.  Eq.  167.  it  is  held 
that  a  receiver  of  an  insolvent  rail- 
road company  has  power  to  make 
such  contracts  for  labor  and  supplies 
as  are  reasonably  necessary  for  him 
to  perform  the  duties  of  his  appoint- 
ment. And  equity  will  enforce  such 
contracts  agftinst  the  trust  To  the 
same  effect  is  Esd  parte  Carolina  Nat. 
Bank,  18  8.  C.  289;  Union  Trust  Oo, 
V.  lUinoia  M.  B.  Oo,  117  U.  8.  486. 
29  L.  ed.  963:  Clarke  v.  Central  B.  d 
Bkg.  Co.  66  Fed.  Rep.  16;  PlaU  v. 
Philadelphia  dk  B,  B.  Co.  65  Fed.  Rep. 
660;  Phiniey  v.  Augusta  dt  K,  B.  Go. 
62  Fed.  Rep.  771;  Continental  Trust 
Co.  V.  Toledo,  8L  L.  iSi  K.  0.  B,  Co. 
59  Fed.  Rep.  514;  LeMgh  Coal  A  Nav. 
Oo.  V.  Central  B.  Oo.  41  N.  J.  Eq.  167. 

The  ordinary  outlays  a  receiver  is 
permitted  lo  make  are  to  keep  the 
road,  buildings,  and  rolling  stock  in 
repair,  and  such  additional  facilities 
as  the  business  may  require.  Extraor- 
dinary outlays  must  receive  the 
sanction  of  the  court.  McLane  y, 
PlacervUle  d  S.  V.  B.  Co.  66  Cal.  606. 

If  the  receiver  in  the  operation  of 
the  road  creates  an  indebtedness,  with 
the  consent  of  the  lienholders,  which 
is  beyond  the  income,  it  may  be  paid 
from  the  proceeds  of  the  corpus. 
Hand  ▼.  Savannah  A  0,  B.  Oo,  17  8. 0. 
219. 

Traffic  balances  are  necessary  ex- 
penditures. Langdon  v.  Vermont  dh  G, 
B.  Go.  54  Vt.  593;  Woodruff  v.  Erie  B. 
Oo,  98  N.  T.  609;  Central  Trust  Oo. 


▼.  Ohio  0.  B.  Oo.  28  Fed.  Rep. 
806.  28  Am.  A  Eng.  R.  Oas.  666; 
Philadelphia  Invest.  Oo.  v.  Ohio  <t  N. 
W.  B.  Oo.  41  Fed.  Rep.  878. 

In  Woodruff  v.  Erie  B.  Oo.  93  N.  Y. 
609,  it  was  held  that  the  court  had 
full  authority  to  direct  how  the  rail- 
road property  should  be  managed 
while  in  the  possession  of  the  re- 
ceiver; that  whatever  might  be  the 
rights  of  the  various  parties  as  between 
themselves  to  priority  in  the  distribu- 
tion of  the  assets  of  an  Insolvent  cor- 
poration, such  rights  could  affect 
only  the  property  remaining  after  the 
liabilities  created  by  the  receivership 
had  been  fully  paid. 

*  The  receiver  of  a  railroad  may 
properly,  in  exercise  of  his  business 
Judgment,  give  an  unusually  low  rate 
in  order  to  introduce  into  general  use  a 
cheap  and  valuable  article  which,  if 
brought  into  general  demand,  would 
add  to  the  freight  receipts  of  the  road 
handling  it.  Glarke  v.  Central  B.  d 
Bkg.  Co.  66  Fed.  Rep.  16. 

In  Langdon  v.  Vermont  db  O,  B.  Oo, 
54  Vt.  593,  it  is  held  that  where  a 
court  of  equity  charges  receivership 
property  on  behalf  of  bona  fide  credi- 
tors with  an  equitable  lien,  the  equita- 
ble charge  does  not  arise  from  nor 
depend  upon  the  contract  relation  of 
the  parties,  but  solely  from  the  ad  of 
the  court. 

In  Bank  cf  Montreal  ▼.  Chicago^  (7. 
dk  W.  B.  Oo,  48  Iowa,  518,  it  was  held 
that  the  receiver  had  no  power  to 
issue  certificates  in  payment  for  wa- 
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(c)  And  reduce  to  his  posBession  the  property  of  the  company 
in  the  possession  of  or  held  by  persons  or  corporations  for  its 
benefit  and  use.* 

(d)  He  may  disaffirm  the  unlawful  acts  of  the  officers  and 
directors  of  the  company.' 

(e)  He  may  also  restrain  the  performance  of  illegal  acts  which 
have  the  effect  of  renderinf^  the  title  and  rights  to  the  receiver- 
ship property  of  less  value." 


terial  until  such  material  had  been 
furnisbed,  and,  having  issued  certifi- 
cates for  material  contracted  to  be 
delivered,  but  which  in  fact  never 
was  delivered,  such  certificates  were 
void. 

In  Be  Beaitls,  L.  8.  A  E,  R.  Oo.  61 
Fed.  Rep.  541,  it  is  held  that  a  re- 
ceiver of  a  railroad  company  is  not 
bound  by  an  agreement  made  before 
his  appointment  between  the  railroad 
company  and  its  employees  whereby 
the  latter  are  not  to  be  discharged 
except  for  cause,  to  be  determined  by 
arbitrators. 

*  In  Terry  v.  Bamberger,  14  Blatchf. 
234,  it  was  held  that  a  receiver  had  a 
right  of  action  against  one  for  con- 
version of  the  property  of  the  com- 
pany made  prior  to  his  appointment. 

« In  WardeU  v.  Union  P.  B.  Co.  108 
U.  8.  651, 26  L.  ed.  509,  it  is  held  that 
the  directors  of  a  corporation  were 
subject  to  the  obligations  which  the 
law  imposes  upon  trustees  and  agents 
and  cannot  therefore,  with  respect  to 
the  same  matters,  act  for  themselves 
and  for  it,  nor  occupy  a  position  in 
conflict  with  its  interest. 

In  FUnt  db  R  If.  R,  Co.  v.  Dewey, 
14  Mich.  477,  it  is  said  that  the  law 
would  not  permit  an  agent  to  place 
himself  in  a  situation  in  which  he 
may  be  tempted  to  disregard  the  in- 
terest of  his  principal  for  his  own 
private  gain.  And  to  the  same  effect 
is  Kitehen  v.  SL  Louie,  K,  C.  db  N.  R. 
Co.  69  Mo.  224.  as  well  as  Stewart  v. 


LehighVaUey  R.  Co.  88  N.  J.  L.  504, 
and  the  Great  Luxembourg  R,  Co,  ▼. 
Magnay,  25  Beav.  686. 

In  European  AN.  A.  R,  Co.  ▼.  Poor, 
69  Me.  277,  it  is  held  that  if  a  direc- 
tor of  a  railroad  company  enter  into  a 
contract  for  the  construction  of  the 
road  he  cannot  then,  or  subsequently, 
derive  any  benefit  personally  from 
such  contract. 

In  Boyle  v.  Piattsburg  d  M.  R.  Co. 
54  N.  T.  814,  it  is  held  that  the  officer 
of  a  railroad  company  occupies  the 
position  of  a  fiduciary  character  and 
is  incapacitated  from  dealing  in  his 
own  behalf  in  respect  to  the  corpora- 
tion property  or  in  respect  to  any 
matters  involving  his  powers  and 
duties  as  a  director.  He  cannot  be- 
come the  purchaser  of  property  of 
the  corporation  under  an  execution 
sale,  and  in  such  case  actual  fraud  or 
actual  advantage  need  not  be  shown. 
This  was  in  an  action  brought  to  fore- 
close a  mortgage  of  the  railroad  cor- 
poration in  which  a  receiver  was 
appointed. 

In  Pain4  v.  Lake  Erie  A  L.  R.  Co. 
81  Ind.  288.  858,  it  is  held  that  the 
directors  of  a  railroad  company  could 
not  acquire  an  interest  in  the  profits 
of  a  contract  for  the  construction  of 
the  road,  such  as  would  give  them  a 
standing  in  a  court  of  equity.  Their 
relations  to  the  company  forbade  such 
an  agreement. 

<  In  Datia  v.  Gray,  88  U.  8. 16  Wall. 
208,  21  L.  ed.  447,  suit  was  brought 
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(f)  He  is  empowered  to  defend  all  snits  and  proceedings  in  the 
interest  of  those  whom  he  represents,  when  in  the  exercise  of  a 
sound  judgment  a  defense  will  be  available.' 
r  (g)  He  may  make  all  necessary  arrangements  for  the  transaction 
of  the  business  of  a  common  carrier,  including  accommodations 
with  connecting  lines.' 


to  CDJoiD  the  Memphis,  E.  &  P.  R  Co. 
from  disposing  of  its  effects,  in  which 
action  a  receiver  was  appointed  and  re- 
quired to  take  possession  of  the  money 
and  assets,  real  and  personal,  of  every 
kind  belonging  to  the  railroad  com- 
pany, and  subsequently  an  order  was 
made  that  the  receiver  should  be  au- 
thorized and  empowered  to  defend 
and  continue  all  suits  brought  by  or 
against  the  railroad  company  before 
or  after  his  appointment,  and  a  suit 
was  instituted  by  the  receiver  in  his 
own  name  to  enjoin  the  defendants 
from  all  illegnl  acts  which  the  bill 
alleges,  if  done,  would  render  the 
rights  and  title  of  the  company  to  its 
property  of  greatly  diminished  value, 
if  not  wholly  worthless.  The  court 
says:  *'We  think  it  is  competent  for 
him  to  perform  this  function  In  the 
mode  he  has  adopted.  The  decree  in 
the  case  wherein  he  was  appointed 
expressly  authorizes  him  to  sue  for 
that  purpose  in  his  own  name.  The 
order  was  made  by  a  court  of  ade- 
quate authority  and  in  the  regular  ex- 
ercise of  its  jurisdiction."  The  pro- 
ceeding by  the  receiver  was  held  to 
be  auxiliary  to  the  original  suit  The 
court  further  says:  *'  In  the  progress 
and  growth  of  equity  jurisdiction  ft 
has  become  usual  to  clothe  such  oflS- 
cers  with  much  larger  powers  than 
were  formerly  conferred.  It  is  not 
unusual  for  courts  of  equity  to  put 
them  in  charge  of  railroads  or  com- 
panies which  have  fallen  into  finan- 
cial embarrassments,  and  require 
them  to  operate  such  road  until  the 


difficulties  are  removed  or  such  ar- 
rangements are  made  that  the  roads 
can  be  sold  with  the  least  sacrifice  of 
the  interest  of  those  concerned. 

» In  Bartlett  v.  Keim,  60  N.  J.  L. 
260,  it  is  held  that  a  receiver  of  a  rail- 
road has  the  right  to  set  up,  as  a  de- 
fense against  a  suit  for  injuries  sus- 
tained from  negligence  in  running 
the  trains  by  such  receiver,  the  stat- 
ute of  limitations. 

» In  Biera  v.  Wabash,  8t.  L,  db  P.  K 
Co.  84  Fed.  Rep.  244.  35  Am.  &  Eag. 
R.  Cas.  646.  it  was  held  to  be  the 
duty  of  a  receiver  of  a  railroad,  who 
controls  its  operation  and  who  is  no 
less  a  common  carrier  because  the 
property  is  in  the  custody  of  the  court, 
to  receive  and  transport  cars  and 
freight,  and  to  furnish  accommoda- 
tions to  connecting  lines  to  the  same 
extent  and  in  the  same  manner  as 
are  the  proper  officers  of  railroad  com- 
panies. The  court  say:  **  His  rights 
and  duties  are  those  of  a  carrier.  He 
is  bound  to  afford  to  all  railroad  com- 
panies whose  lines  connect  with  hia 
equal  facilities  for  the  exchange  of 
traffic.  It  is  his  duty  to  receive  from 
and  deliver  to  other  connecting  roads 
both  loaded  and  empty  cars.  He  can- 
not discriminate  against  one  road  by 
maintaining  a  policy  of  noninter- 
course  with  it."  Bee  also  Chicago,  B. 
<g  Q.  R.  Co.  V.  Burlington,  C.  li,  dt 
N.  B.  Co.  84  Fed.  Rep.  481. 

In  Philadelphia  Invest.  Co.  v.  Ohio 
db  N.  W.  R.  Go.  41  Fed.  Rep.  378, 
where  a  receiver  of  a  railroad  com- 
pany made  an  arrangement  for  the 
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(h)  He  caoDot  be  compelled  to  complete  the  unfinished  con- 
tracts of  the  corporation  if  not  advantageous  to  the  estate ; '  bnt 
the  rale  is  otherwise  if  the  contract  is  performed  npon  one  side,* 


transportation  of  freight  and  passen- 
gers with  another  railroad  company 
oyer  the  line  of  his  road,  and  there 
was  nothing  making  the  arrangement 
obligatory  on  either  party  for  any 
stated  period  of  time,  it  was  held  that 
the  receiver  may  terminate  the  ar- 
rangement at  will  without  previous 
notice. 

*  In  Southern  Exp,  Co.  v.  Western  N. 
a  B,  (Jo.  99  U.  8.  191.  25  L.  ed.  819. 
it  appeared  that  a  contract  was  made 
between  the  express  company  and 
the  railroad  company  by  which  the 
latter  should  give  the  former  the 
necessary  facilities  for  the  transaction 
of  all  its  business  upon  the  road,  for- 
ward without  delay  by  the  passenger 
trains  both  ways,  haul  the  express 
matter  that  should  be  offered,  in  con- 
sideration for  which  the  express  com- 
pany was  to  loan  to  the  railroad  com- 
pany twenty  thousand  dollars  to  be 
expended  in  repairs  and  equipments 
for  the  road,  the  contract  to  continue 
for  the  period  of  one  year,  and  until 
the  principal  and  interest  of  the  debt 
should  be  fully  paid.  This  contract 
the  receiver  refused  to  carry  out,  and 
a  bill  for  specific  performance  was 
filed  against  him.  The  court  refused 
to  grant  the  prayer  of  the  petition  on 
the  ground  that  the  road  was  in  the 
hands  of  a  receiver  in  a  suit  brought 
by  theboDdholders  to  foreclose  their 
mortgage;  that  the  express  company 
had  no  lien ;  that  it  was  simply  a  con- 
tract for  the  transportation  of  persons 
and  property  over  the  road,  and  the 
specific  performance  by  the  receiver 
would  be  a  form  of  satisfaction  or 
payment  which  the  receiver  could  not 
be  required  to  make.  The  court  say: 
"Ab  well  might  he  be  decreed  to  sat- 


isfy appellant's  demand  by  money  as 
by  the  service  sought  to  be  enforced. 
Both  belong  to  the  lien  holders  and 
neither  can  be  thus  diverted." 

•In  Ckntral  Truet  Go.  v.  Ohio  C.  R. 
Co.  28  Fed.  Rep.  306,  28  Am.  &  Eng. 
R.  Cas.  666,  the  receiver  was  author- 
ized to  continue  a  pooling  contract  in 
force  at  the  time  of  his  appointment. 
The  court  say:  "The  existence  of 
this  contract,  it  must  be  presumed, 
was  well  known  to  those  who  are  now 
seeking  to  repudiate  it;  if  not,  it 
might  have  been  by  the  exercise  of 
the  slightest  diligence.  In  conse- 
quence of  casualties  not  foreseen  at 
the  beginning  it  has  eventuated  in  the 
accumulation  of  the  cash  balance  now 
in  controversy.  The  contract  has 
been  fully  executed  as  to  the  transac- 
tions and  business  out  of  which  that 
balance  has  grown."  As  to  the  ques- 
tion of  an  unperformed  and  executory 
contract,  the  court  say:  ''The  ques- 
tion now  presented  to  me  is  not 
whether  an  unperformed  and  execu- 
tory contract  shall  be  enforced,  nor 
whether  damages  shall  be  recovered 
against  a  party  who  refuses  to  operate 
under  it.  It  is  whether  one  party 
who  has  received  all  the  expected  ben- 
efits to  be  derived  from  it  shall  ac- 
count for  the  fruits  of  its  perform- 
ance, which,  by  its  terms,  belong  to 
another,  and  which,  contrary  to  its 
terms,  it  retains.  The  contract, 
whether  legal  or  not,  was  not  binding 
on  the  complainant  or  the  receiver, 
and  if  objected  to  in  season,  proper 
instructions  would  have  been  given  in 
reference  to  its  recognition  and  adop- 
tion. Failing  to  take  proper  steps  to 
that  end  the  receiver  was  necessarily 
left  at  liberty  to  exercise  his  own 
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or  the  receivership  property  has  received  the  benefit  of  the  con- 
tract.' 

(i)  He  may  adopt  or  refuse  to  adopt  the  unexpired  leases  of 
the  corporation,  and  is  entitled  to  a  reasonable  time  in  which  to 
exercise  his  option.' 


Judgment  and  discretion  in  reference 
to  it.  The  contract  itself  was  a  cus- 
tomary one  among  railroads,  and  the 
receiver  believed  it  to  be  reasonable 
and  fair,  and  that  it  was  expedient  to 
continue  it  in  force.  This  was  done 
with  the  result  already  stated.  Good 
faith  requires  that  the  proceeds  aris- 
ing from  its  operation,  and  which,  by 
its  terms,  belonged  to  the  petitioner, 
should  be  paid  over  to  it  without  re- 
gard to  the  question  now  made  as  to 
the  original  validity  of  the  contract." 
» In  Ea6ton  v.  Houston  d  T.  C.  B. 
Go.  88  Fed.  Rep.  784,  where  the  receiver 
was  authorized  to  take  charge  of  all 
the  company's  property  including 
leases,  and  carry  on  the  road,  and 
have  the  use  and  benefit  of  certain 
sleeping  cars  with  knowledge  of  the 
terms  of  a  lease  under  which  the  cars 
were  held  and  used,  it  was  held  that 
the  receivers  became  the  assignees  of 
the  railroad  company,  and  were  bound 
to  perform  the  covenants  of  the  lease 
as  to  the  care  and  terms  of  the  leased 
cars.  It  appeared  that  the  receiver 
used  the  leased  cars,  operated  the 
same,  and  enjoyed  all  the  advantages 
thereof  for  the  benefit  of  the  trust 
fund,  and  were  thereby  legally  and 
equitably  obligated  to  perform  the 
several  covenants  of  the  railroad  com- 
pany. The  lease  in  this  case  was  an 
entirety  and  of  necessity  an  assignment 
and  the  assumption  thereof  was  of 
the  whole  and  not  any  particular  part. 
Cf.  Woodruff  v.  Brie  R.  Go.  98  N.  Y. 
619;  Dorrance  v.  Jones,  27  Ala.  630; 
Pugsley  v.  Atkin,  11  N.  Y.  494;  Sut- 
Uff^.  Atwood.  15  Ohio  St.  186;  People, 
QrMffr,  v.  Dudley,  58  N.  Y.  823. 


*In  GentT(A  Trust  Go,  ▼.  Wabash,  SL 
L.  db  P,  B,  Go,  84  Fed.  Rep.  259,  it 
was  held  that  the  mere  fact  of  taking 
possession  of  the  leased  lines  forming 
a  continuous  road  over  which  the  re- 
ceivers were  appointed  did  not  make 
the  receivers  assignees  so  as  to  make 
the  rentals  due  under  such  leases  prior 
to  the  mortgages.  See  also  Gentral 
Trust  Go.  V.  Wabash,  St.  L.  dt  P.  R, 
Go.  46  Fed.  Rep.  26;  Park  v.  New 
York,  L.  E.  db  W.  R.  Go.  67  Fed.  Rep. 
799;  New  York,  P.  dh  0.  R.  Go.  v.  Hew 
York,  L.  B.  db  W.  R.  Go.  58  Fed.  Rep. 
268.  In  the  last-named  case  it  was  also 
held  that  the  use  of  a  leased  line  for  a 
considerable  period  did  not  work  an 
adoption  where  the  lessor  had  not  de- 
manded  a  surrender.  Ames  v.  Union 
P.  R.  Go.  60  Fed.  Rep.  966;  Gentral 
Trust  Go.  V.  GharlotU,  G.dbA.R  Go. 
65  Fed.  Rep.  264. 

In  Quiney,  M.  dk  P.  R.  Go.  y.  Humph- 
reys, 145  U.  8.  82,  86  L.  ed.  682.  it 
was  held  that  the  receivers,  by  the  oc- 
cupation of  the  road  under  the  order 
of  the  court,  were  not  obliged  to  pay 
rental  under  a  lease  made  with  the 
insolvent  corporation.  The  court 
adopts  the  rule  established  in  bank- 
ruptcy matters  that  a  reasonable  time 
is  allowed  to  the  receivers  to  ascertain 
the  value  of  the  lease  before  exercis- 
ing their  election;  that  in  such  case 
receivers  will  not  be  required  without 
their  consent  to  take  that  which  will 
charge  the  estate  with  a  burden. 
Qlenny  v.  Langdon,  98  U.  8.  20.  25  L. 
ed.  48;  American  FUe  Go.  v.  Oarrett, 
110  U.  S.  288, 28  L.  ed.  149;  8parhawk 
V.  Yerkes,  142  U.  S.  1,  85  L.  ed.  915; 
Martin  y.  Biack,  9  Paige,  641;  Com. 
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§  284.    Limitations  on  reeeiyer's  power. 

The  receivership  property  being  held  by  the  receiver  in  behalf 
of  mortgagees,  creditors,  or  stockholders,  and  thus  impressed  with 
a  species  of  trust  relationship,  it  follows  that  there  must  of  neces- 
sity be  certain  limitations  upon  his  power  in  his  dealings  there- 
with. All  his  contracts,  likewise,  are  made  with  reference  to 
the  receivership  fund  or  property  in  his  custody,  and  the  res  or 
the  income  is  impressed  with  the  ultimate  payment  of  all  indebt- 
edness incurred  in  the  management  of  the  road.  Hence  it  is 
that  the  rule  has  become  well  settled  that  all  persons  dealing 
with  the  receiver  in  his  official  capacity  must  do  so  with  the 
knowledge,  and  are  chargeable  with  notice,  of  the  limitations  on 
his  power.*  If  his  contracts  and  transactions  have  not  received 
in  advance  the  sanction  of  the  court,  they  are  at  all  times  subject 
to  the  annulment  of  the  court  as  not  being  for  the  best  interests 
of  the  estate.  Occupying  as  he  does  a  fiduciary  relationship,  he 
is  not  permitted  to  become  personally  interested  in  the  receiver- 
ship property,  or  make  contracts  in  his  official  capacity  resulting 
in  his  personal  gain.*  Operating  the  road,  in  one  sense,  in  the 
interest  of  the  public,  he  cannot  make  unjust  discrimination  as  to 
freight  rates,*  or  form  pooling  arrangements  for  discriminating  pur- 
poses.* He  has  no  discretionary  power  as  to  the  payment  of  the 
corporate  debts  from  the  assets  or  earniugs  of  the  road.*    He  has 


y.  Franklin  In$.  Go,  115  Mass.  278; 
Berry  v.  (?«m.  17  N.  H.  9;  Be  Oak 
PUs  CoUiery  Co,  L.  R.  21  Ch.  Div. 
S22;  Sunflower  Oil  Co.  v.  Wiison,  142 
U.  S.  818,  85  L.  ed.  1025. 

Id  Dawson  Mfg.  Co.  v.  Brunswick  db 
A,  B.  Co.  51  Ga.  186,  it  was  held  that 
where  the  contract  between  the  manu- 
facturing company  and  the  railroad 
company  was  rescinded  for  nonpay- 
ment of  the  money  stipulated,  the 
railroad  company  was  liable  for  rent 
and  for  damages  to  the  cars  while  used, 
on  the  ground  that  it  could  not  be 
presumed  to  keep  and  use  the  cars 
and  not  pay  for  them. 

Farmeri^  Loan  d  T.  Co.  v.  Ohieago 
d  A.  B.  Ch.  42  Fed.  Rep.  0.    In  this 


case  it  was  held  that  the  receiver  re- 
taining and  using  the  cars  made  him 
liable  for  the  rental  according  to  the 
terms  of  the  lease. 

>  8iat6  y.  Edgefield  db  JT.  B.  Oo.  6 
Lea,  858. 

» Farley  y.  81,  Paul,  M,  db  M.  B.  Co. 
4  McCrary,  188. 

*  Biers  y.  Wabash,  8t.  L.  dt  P.  B.  Go. 
84  Fed.  Rep.  244,  85  Am.  &  Eng.  R 
Cas.  646;  Handy  y.  Cleveland  dt  M.  B. 
Oo.  81  Fed.  Rep.  689. 

^Missouri  P.  B.  Oo.  y.  Texas  dk  P. 
B.  Co.  81  Fed.  Rep.  862,  28  Am.  & 
Eng.  R.  Cas.  1. 

*EllisY.  Boston,  H.  dt  B.  B.  Oo.  107 
Mass.  !• 
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no  power  to  appropriate  receivership  fnnds  in  the  promotion  or 
defeating  of  parallel  lines  of  road,*  or  to  grant  permission  to  an- 
other road  to  cross  his  line  of  road,'  or  to  contract  for  municipal 
aid  in  building,  completing,  or  equipping  a  road,*  or  lease  the 
receivership  road,*  and  unless  specially  authorized  cannot  contract 
debts  on  the  faith  of  the  receivership  property,*  and  as  a  rule  his 
power  is  confined  to  the  property  in  litigation.*  He  has  no 
power  to  grant  an  annual  pass  for  life,'  and  has  no  power  to  lease 
for  a  term  of  years  general  offices  and  thereby  bind  his  successors 
or  the  property  without  the  sanction  of  the  court/ 

§  285.    Liability  of  railway  receiyers. 

The  general  liability  of  receivers  has  been  considered  heretofore 
and  only  the  liability  of  railway  receivers  will  be  considered  in 
this  connection  in  so  far  as  their  liability  may  be  different  from 
that  of  ordinary  receivers  such  as  grows  out  of  the  varied  and 
more  extended  duties  imposed  upon  them.  The  liability  of  rail- 
way receivers  is  measured  by  the  functions  and  duties  pertaining 
to  his  office.  Being  a  common  carrier  of  passengers  and  property 
and  exercising  the  franchises  of  a  corporation,  he  assumes  corre 
spending  duties  to  the  public  and  the  patrons  of  the  road,  and  in 


'  Cowdrey  v.  Qalneston,  H.  A  H.  iJ. 
(Jo.  98  U.  S.  852,  23  L.  ed.  950. 

» Uowleti  V.  Neu>  T<rrk,  W.  8,  db  B. 
B.  Co.  14  Abb.  N.  C.  828. 

'Smith  V.  McOuUougK  104  U.  S.  25, 
26  L.  ed.  687. 

*In  McMinntille  A  M.  B.  Co,  v. 
Sttggins,  8  Baxt.  177,  it  is  held  that  a 
receiver  of  a  railroad  compaay  has 
DO  power  to  lease  the  receivership 
road  so  as  to  vest  in  the  lessees  an  in- 
terest in  the  road  and  its  franchises, 
which  could  not  be  devested  by  a  sub- 
sequent act  of  the  legislature. 

*  In  Hand  v.  Savannah  dh  C.  B.  Co, 
17  S.  0.  219,  it  was  held  that  claims 
against  the  receiver  of  an  insolvent 
railroad  company  for  moneys,  ser- 
vices, supplies,  damages,  and  neces- 
sary expenses  of  the  management 
cannot  be  paid  from  the  proceeds  of 
the  mortgaged  property  where  such 


proceeds  were  insufficient  to  pay  the 
mortgage  debt;  that,  unless  specially 
authorized  by  the  court  to  contract 
debts  on  the  faith  of  the  property,  the 
receiver  is  restricted  to  the  income 
and  profits  of  the  road. 

•  In  Noyes  v.  Bieh,  52  Me.  115.  it  is 
held  that  the  receiver's  right  to  cus- 
tody of  the  property  extends  only  to 
the  property  which  is  the  subject- 
matter  of  the  litigation,  but  the  rule 
is  otherwise  where  the  receiver  U 
appointed  under  a  creditor's  bill,  in 
which  case  he  takes  the  whole  es- 
tate. To  the  same  effect  is  Smith  v. 
McCullough,  104  U.  8.  25,  26  L.  ed. 
687. 

'^Martin  v.  New  York,  8.  db  W.  R 
Co,  86  N.  J.  Eq.  109. 

'Chicago  Deposit  Vault  Co.  v.  Jfc- 
Nulta,  152  U.  S.  554,  88  L.  ed.  819. 
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general  is  liable  to  the  same  extent,  and  his  liability  is  governed 
by  precisely  the  same  principles  as  are  applicable  to  ordinary  car- 
riers. His  relations  to  the  public  and  to  his  employees  are  in  no 
manner  limited  or  modified  by  reason  of  his  official  position  or 
trust  relationship.  It  may  be  stated  in  general  terms  therefore  • 
(a)  A  receiver  exercising  the  functions  of  a  common  carrier  by 
virtue  of  the  franchises  of  a  railway  corporation  should  be  held 
amenable  in  his  official  capacity  to  the  same  rules  of  liability  that 
are  applicable  to  the  company  while  it  exercises  the  same  powers 
in  operating  the  road.' 


1  In  KUin  ▼.  Jewett,  26  N.  J.  Eq. 
474,  the  vice  chancellor  says:  "  I 
think  the  rule  may  be  considered  set- 
tled that  where  the  iDJury  results 
from  default  or  misconduct  of  a  re- 
ceiver appointed  by  the  court  of 
equity  while  acting  under  the  color 
of  authority  of  the  court, — there  being 
no  dispute  as  to  the  power  of  the 
court  to  make  the  order  under  which 
he  claims  to  have  acted, — the  court 
may,  in  its  discretion,  either  take  cog- 
nizance of  the  question  of  the  re- 
ceiver's liability  and  determine  it,  or 
permit  the  aggrieved  party  to  sue  at 
law.  But  if  the  power  of  the  court 
is  disputed  the  court  has  no  choice;  it 
must  assume  exclusive  jurisdiction 
and  inhibit  the  aggrieved  person 
from  seeking  redress  against  the  re- 
ceiver in  any  other  tribunal.  Any 
other  course  when  its  jurisdiction  is 
assailed  would  be  an  abandonment  by 
the  court  of  both  its  power  and  dig- 
nity. ABUm  V.  Heron,  2  Myl.  &  K. 
890;  Parker  v.  Browning^  8  Paige, 
888.  ♦  ♦  »  It  was  not  seriously  dis- 
puted that  the  receiver  must  be  held 
liable  if  actionable  negligence  was 
shown.  It  would  seem  to  be  clear 
that  no  person  can  be  permitted  to 
exercise  the  rights  and  power  of  a 
common  carrier,  especially  when  they 
embrace  the  franchise  granted  to  a 
railway  corporation,  except  subject 


to  the  duties  and  liabilities  of  a  com- 
mon carrier.  Whether  a  receiver  is 
regarded  as  an  officer  of  the  law,  or 
the  representative  of  the  proprietors 
of  the  corporation,  or  its  creditors,  or 
has  combined  all  these  characters,  he 
is  intrusted  with  the  powers  of  the 
corporation,  and  must  therefore  neces- 
sarily be  burdened  with  its  duties  and 
subject  to  its  liabilities.  There  can 
be  no  such  thing  as  an  irresponsible 
power,  force,  or  authority  without 
being  subject  to  duty  under  any  sys- 
tem of  laws  framed  tp  do  justice.  It 
is  an  inseparable  condition  of  every 
grant  of  power  by  the  state,  whether 
expressed  or  not,  that  it  shall  be 
properly  exercised,  and  that  the 
grantee  shall  be  liable  for  injuries 
resulting  directly  and  exclusively 
from  his  negligence  in  its  use.  Both 
upon  principle  and  authority  I  think 
it  must  be  held  that  a  receiver  oper- 
ating a  railroad  under  an  order  of  a 
court  of  equity  stands  in  respect  to 
duty  and  liability  just  where  the  cor- 
poration would  were  it  operating  the 
road,  and  the  question  whether  or 
not  the  receiver  is  liable  for  negli- 
gence must  be  tested  by  the  same 
rules  that  would  be  applied  if  the 
corporation  was  the  actual  party  de- 
fendant before  the  court."  Blumsr^ 
thai  V.  Brainard,  38  Vt.  403;  Paige  v. 
Smiih,  90  Mass.  806. 


610 


REOEIVSRSHIFS. 


To  this  rule  there  are  the  following  exceptions :    {!)  Where  a 
liability  is  created  by  statute  against  the  corporation  itself  which 


In  Ex  parU  Brown,  15  8.  C.  518,  It 
was  held  that  a  passeDger  injured 
upon  a  railway  while  in  the  hands  of 
a  receiver  was  entitled  to  damages 
for  such  injuries  received  and  to  be 
paid  out  of  the  fund  in  court  realized 
from  the  earnings  of  the  road  during 
the  receivership  in  preference  to  mort- 
gage or  other  debts.  It  is  held  it 
cannot  be  denied  that  a  company, 
while  managed  by  its  own  directors, 
is  liable  to  demands  of  this  kind,  and 
when  managed  by  a  receiver  as  an 
officer  of  the  court  it  is  equally  liable 
out  of  its  property  to  respond  to  un- 
paid claims  of  this  kind,  whether  the 
cause  of  action  arose  before  or  after 
the  judgment  of  insolvency  and  ap- 
pointment of  a  receiver.  Eb  parts 
Johnson,  19  8.  C.  492. 

In  Meara  v.  Holbrook,  20  Ohio  St. 
187,  it  is  held  that  a  receiver  of  a  rail- 
road operating  the  same  under  the 
order  of  court  in  the  same  manner  as 
a  railroad  company,  and  having  the 
exclusive  control  of  the  road  and  its 
agents  and  employees  in  the  business, 
is  answerable  in  his  official  capacity 
to  his  employees  and  others  for  in- 
juries sustained  through  the  negligent 
discbarge  of  his  duties  by  himself  or 
his  agents  where  the  railroad  com- 
pany, if  it  had  been  operating  the  road, 
would  have  been  liable.  See  also 
Potter  V.  BunneU,  20  Ohio  St  150. 
where  it  is  held  that  in  an  action  for 
injuries  against  the  receiver  exercising 
the  franchises  of  the  company  it  must 
be  determined  by  the  principles  ap- 
plicable to  a  like  action  against  the 
company  when  it  operates  the  road. 

In  Erwin  v.  Davenport,  9  Heisk.  44, 
an  employee  was  run  over  and  killed 
bv  a  train  of  cars,  and  the  receiver 
was  sued  under  the  provisions  of  the 


Tenn.  Code  for  $10,000  damages.  It 
was  held  that  a  receiver  under  §  1101 
of  the  Code  is  vested  with  the  powers 
and  duties  of  the  board  of  directors 
in  managing  the  affairs  of  the  com- 
pany and  as  a  public  agent  of  the 
state;  that  where  the  public  are 
concerned  receivers  are  subordinate 
agents  of  the  state  in  the  discharge 
of  their  official  duties,  and  are  guilty 
of  wrong  to  third  persons,  they  are 
liable  to  the  same  extent  as  private 
agents  and  are  responsible  for  mis- 
feasance but  not  for  nonfeasance. 

In  Blumenthal  v.  Brainard,  38  Vt. 
402.  receivers  were  operating  a  rail- 
way under  the  order  of  a  court  of 
equity,  and  it  was  claimed  that  being 
agents  and  officers  of  that  court  they 
were  subject  to  account  only  to  that 
court,  and  were  entitled  to  protec- 
tion in  all  matters  growing  out  of 
a  performance  of  their  dutie^  as 
receivers,  and  therefore  could  not 
be  made  liable  as  a  common  carrier 
or  warehouseman,  but  the  court  held 
that  the  mere  fact  that  they  were  act- 
ing as  receivers  under  the  appoint- 
ment of  a  court  of  chancery  could 
not  be  recognized  as  a  defense  to  a 
suit  at  law  for  a  breach  of  any  obliga- 
tion or  duty  which  was  fairly  and 
voluntarily  assumed  by  them  in  mat^ 
ters  of  business  conducted  or  carried 
on  by  them  while  acting  as  such  re- 
ceivers. 

In  Lyman  v.  Central  Vermont  22. 
Co.  59  Vt.  167,  where  it  appeared 
that  the  same  person  is  receiver  of 
one  railroad  and  lessee  of  another, 
and  both  are  operated  by  him  to- 
gether, the  leased  railway  ia  not 
receivership  property,  and  an  em- 
ployee could  maintain  an  action  at 
law    against  him  without   leave  to 
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recover  for  injuries  resulting  from 
the  negligence  of  his  servants  in 
operating  the  leased  road.  It  is  also 
held  that  he  would  be  liable  as  re- 
ceiver for  injuries  resulting  upon  the 
receivership  property  to  the  same  ex- 
tent as  a  railway  company  itself.  See 
Sprague  v.  Smith,  29  Vt.  421;  Blu- 
menthol  v.  Brainard.  supra;  Newell  v. 
&mith,  49  Vt.  255;  Paige  v.  Smith,  99 
Mass.  191 ;  NichoU  v.  Smith,  115  Mass. 
832;  BaUou  v.  Farnum,  9  Allen,  47; 
Barter  v.  Wheeler,  49  N.  H.  9;  Lam- 
pTiear  v.  Byekingham,  88  Conn.  287; 
Kinney  v.  Crocker,  18  Wis.  74;  Alien 
V.  Central  B.  Co,  42  Iowa.  688. 

Receivers  running  a  road  under  ap- 
poiDtment  of  a  court  of  chancery  in 
another  state  who  act  as  common  car- 
riers, and  are  liable  in  actions  at  law 
in  the  state  in  which  appointed,  may 
be  sued  as  common  carriers,  in  Massa- 
chusetts. Pafge  v.  Smith,  90  Muss.  395; 
Nichoh  V.  Smith,  115  Mass.  8:i2. 

In  Ohio  d  M.  B.  Co.  v .  Davis,  28 
Ind.  558,  it  is  said :  "The  court  can- 
not permit  her  possession  to  result  in 
wrong  to  one  without  fault,  but  upon 
sufficient  proof  will  grant  the  relief 
to  which  the  sufferer  may  be  enti- 
tled." It  was  further  held  that  the 
railroad  company  is  not  liable  for  an 
act  of  negligence  of  the  receiver  hav- 
ing possession  of  such  road. 

In  Southern  Exp.  Co.  v.  Wentfi.rn  N. 
C.  B.  Co  99  U.  S.  191.  25  L.  ed.  819, 
the  receiver  declined  to  carry  out  a 
contract  made  by  the  railroad  com- 
pany over  which  he  was  receiver  with 
an  express  company,  and  a  bill  for 
specific  performance  was  filed  by  the 
express  company.  It  was  held,  first, 
that  the  Tev<  iver  was  the  only  neces- 
sary party  defendant;  and,  second, 
that  the  transaction  between  the  com- 
panies was  simply  a  contract  for  trans- 
portation which  created  no  lien,  and 
the  speci  fie  performance  thereof  would 
be  a  form  of  satibf action  or  payment 


which  the  receiver  could  not  be  re» 
quired  to  make. 

In  Harding  v.  NetHeton,  86  Mo.  658, 
an  action  was  brought  in  a  state  court 
against  the  receiver  of  a  railroad  by 
permission  of  the  Federal  court  which 
appointed  him,  for  the  breach  of  a 
contract  for  the  purchase  of  ties  made 
by  the  railroad  before  the  appoint- 
ment of  a  receiver,  and  it  was  held 
that  the  judgment  of  the  state  court 
could  not  be  enforced  against  the  prop- 
erty of  the  corporation  in  the  hands 
of  a  receiver,  but  must  be  presented 
to  the  Federal  court  for  allowance 
and  that  the  latter  would  determine 
the  manner  and  time  of  paying  the 
judgment  out  of  the  assets  of  the  road. 

In  Sloan  v.  Central  Iowa  B.  Co.  62 
Iowa,  728,  it  is  held  that  where  the 
receiver  is  operating  a  railroad  under 
the  appointment  and  direction  of  a 
court  he  is  included  under  the  terms 
''persons  owning  or  operating  rail- 
ways" in  contemplation  of  §§  1278 
and  1807  of  the  Iowa  Code,  and 
that  such  receiver,  or  rather  the  prop- 
erty in  his  hands,  is  liable  for  the  claim 
of  an  employee  for  injuries  received 
through  the  negligence  of  coem- 
ployees. 

In  Brown  v.  Brown,  71  Tex.  855,  it 
is  held  that  the  judgment  for  personal 
injuries  should  be  against  the  receiver 
in  his  official  capacity,  leaving  the 
matter  of  its  enforcement  to  be  deter- 
mined by  the  court  having  jurisdic- 
tion of  the  receivership  which  is  in 
view  of  the  rights  of  all  persons  inter- 
ested in  the  proper  application  of  the 
fund  in  the  custody  of  the  court. 

In  Missouri  P.  B.  Co.  v.  7'exas  P. 
B.  Co.  80  Fed.  Rep.  167,  it  is  held 
that  where  a  receiver  has'  exclusive, 
charge  of  the  management  and  of  the 
employment  of  operatives  and  em- 
ployees, the  entire  control  of  the  com- 
pany having  passed  to  the  reccivera 
as  fully  as  it  was  before  exercised  by 
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is  in  the  nature  of  a  personal  or  special  obligation  not  assamed 
by  the  receiver/  and  (2)  where  contracts  exist  at  the  time  of  the 


the  oflicers  of  the  road,  the  receiver 
18  answerable  In  his  official  capacity 
for  injuries  sustained  in  the  same 
manner  that  the  corporation  would 
have  been  liable.  (Bee  note).  See  also 
Pdpt^s  Case,  30  Fed.  Rep.  169;  Cen- 
tral Truit  Co,  V.  WahasK  St.  L.  dt  P. 
B.  Co.  30  Fed.  Rep.  344.  In  this  case 
it  is  held  that  where,  except  for  a 
receivership,  the  rights  of  an  inter- 
vener would  be  determined  by  the 
laws  of  the  state  in  which  he  resides, 
as  interpreted  by  the  supreme  court, 
the  fact  that  a  receivership  has  been 
instituted  should  not  be  allowed  to 
operate  to  increase  the  intervener's 
rights. 

In  Hornsby  v.  Eddy,  66  Fed.  Rep. 
461,  the  statute  provided  "every  rail- 
road company  organized  or  doing 
business  in  this  state  shall  be  liable 
for  all  damages  done  to  any  employee 
of  such  company  in  consequence  of 
any  negligence  of  its  agents  or  by  any 
mismanagement  of  its  engineers  or 
other  employees  to  any  person  sustain- 
ing such  damage."  Under  this  stat- 
ute it  was  held  that  a  person  injured 
from  the  negligence  of  coempluyees 
was  in  no  wise  effected  by  the  fact 
that  the  railroad  was  in  the  hands  of 
a  receiver  and  operated  by  him. 
Union  Trust  Co,  v.  ThomoMn,  25 
Ean.  1. 

In  Central  Trust  Co,  v.  Wabash,  8t. 
Z.  dt  P.  R.  Co.  26  Fed.  Rep.  12,  it  is 
held  that  the  fact  that  a  railroad  is  in 
the  bands  of  a  receiver  does  not  make 
it  any  the  less  liable  under  §  800  of 
the  Revised  Statutes  of  Missouri  for 
double  damages  in  kiUiug  stock. 

In  Cardot  v.  Barr^,  63  N.  Y.  281, 
it  is  held  that  a  receiver  of  an  insol- 
vent railroad  company  who  is  running 
and  operating  its  road  in  the  absence 


of  evidence  that  he  assumed  to  act 
other  than  as  assignee,  or  that  he  held 
himself  out  as  a  carrier  of  passengers 
other  than  as  an  officer  of  the  court,  is 
not  liable  in  an  action  for  negligence 
causing  the  death  of  a  passenger 
where  no  personal  neglect  is  imputed 
to  him,  either  in  the  selection  of  his 
agents  or  in  the  performance  of  duty, 
and  where  the  negligence  charged 
was  that  of  a  subordinate  whom  he 
necessarily  and  properly  employed  In 
compliance  with  the  order  of  the 
court. 

In  Thurman  ▼.  Cherokee  B.  Co,  56 
Ga.  876,  it  is  held  that  an  employee 
of  a  railroad  company  cannot  main- 
tain an  action  against  the  company 
for  personal  injury  sustained  by  him 
while  the  road  is  in  the  hands  of  a  re- 
ceiver. See  Henderson  y.  Walker^  55 
6a.  481.  To  the  same  effect  is  Camp  v. 
Barney,  6  Thomp.  &  0.  622,  4  Hun, 
873;  Mete  v.  Buffalo,  C.  db  P  B.  Co. 
68  N.  Y.  61. 

1  In  Chio  A  JT  B,  Co,  ▼.  Mteh,  29 
Ind.  498,  it  is  held  that  where  a  rail- 
road company,  in  answer  to  an  action 
to  recover  the  value  of  animals  killed 
by  their  machinery,  desires  to  set  up 
the  fact  that  its  road  is  in  the  posseft- 
sion  and  being  operated  by  a  receiver 
of  the  Federal  court,  the  answer 
should  be  accompanied  by  the  origi- 
nal or  a  copy  of  the  order  of  the 
latter  court  for  the  appointment;  and 
it  is  further  held  that  the  mere  ap- 
pointment of  a  receiver  with  the 
usual  powers  of  a  chancery  receiver 
does  not  relieve  the  railroad  company 
from  liability  to  suit,  and  that  the 
receiver  operates  the  road  subject  to 
that  liability. 

In  McKinney  v.  Chio  dt  M,  B,  Co. 
22  Ind.  99,  it  is  held  that  a  railroad 
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icompany  \b  liable  for  stock  killed  by 
its  car8,although  the  road  at  the  time  is 
operated  by  a  receiver.  (See  statute.) 
In  ZoumiOe,  N.  A.  d  0.  R.  Go.  ▼. 
Oauble,  46  lod.  277,  the  same  prin- 
•ciple  is  affirmed. 

In  Ohio  d  M.  R  Oo.  t.  BusseU, 
116  111.  52,  it  is  held  that  in  an  action 
.against  a  railroad  company  to  recover 
double  the  value  of  a  fence  built  by 
the  owner  or  occupant  of  the  premises 
adjoining  the  railroad  right  of  way 
after  the  neglect  or  refusal  of  the 
company  to  build  the  same  on  notice 
4»  required,  it  is  no  defense,  so  far  as 
the  corporation  is  concerned,  that  its 
property  is  in  the  hands  of  a  receiver 
•or  us^d  by  another  party.  It  is  said 
that  the  appointment  of  a  receiver 
gives  to  him  only  the  temporary  man- 
agement of  its  affairs,  under  the 
•direction  of  the  court,  and  that  the 
corporation  still  exists  and  may  exer- 
cise its  franchises,  in  so  far  as  it  does 
not  interfere  with  the  rightful  man- 
4igement  of  the  receiver. 

In  Kansas  P.  R,  Go.  v.  Wood,  24 
Kan.  619,  the  legislature  has  passed  a 
law  requiring  railroad  companies  to 
fence  their  roads  or  be  liable  for  any 
atock  killed  by  the  trains.  A  receiver 
•of  a  corporation  was  appointed,  and 
after  his  discharge  the  property  was 
returned  to  the  possession  of  the  cor- 
poration, but,  while  the  possession  of 
the  receiver  continued,  stock  belong- 
ing to  the  plaintiffs  was  killed  by  the 
railroad  trains  at  a  place  where  the 
road  was  not  fenced,  and  it  was  held 
that  an  action  might  be  maintained 
against  the  corporation  for  the  en- 
forcement of  the  liability  imposed  by 
the  statute.  The  decision  is  based  on 
the  ground  that  a  statutory  duty  was 
cast  upon  the  company  and  for  such 
duty  it  is  liable,  whether  property  in 
the  hands  of  the  company  can  be 
reached  or  not. 

83 


Kan.  Laws  1874,  chap.  04,  relating 
to  the  killing  and  wounding  of  stock 
by  railroads,  applies  to  receivers  oper- 
ating a  road,  who  have  been  appointed 
by  courts  of  competent  Jurisdiction. 
Rauss  V.  Bedinger,  1  Kan.  App.  865. 

In  Turner  v.  Cross,  88  Tex.  218,  15 
L.  R.  A.  262,  it  is  held  that  a  receiver 
is  neither  property  owner,  charterer, 
nor  hirer  of  a  railroad  operated  by 
him,  under  article  2899  of  the  Revised 
Statutes  of  Texas,  prior  to  its  amend- 
ment April  11,  1892,  and  it  is  not 
liable  for  any  injury  negligently  in- 
flicted upon  and  resulting  in  the  death 
of  an  employee  of  a  road;  that  when 
receivers  are  lawfully  apointed  they 
are  not  the  representatives  of  the 
company  or  persons  whose  property 
may  be  placed  in  their  management, 
though  it  may  in  some  cases  be  sub- 
jected to  liability  for  charges  arising 
under  the  permission  of  the  court  ap- 
pointing him  or  from  the  negligence 
of  the  receivers  and  their  employees. 

A  railroad  company  is  not  liable 
under  the  Texas  statutes  for  claims 
arising  out  of  the  management  of  the 
road  by  receivers,  upon  the  redeliv- 
ery of  the  property  to  it,  unless  funds 
were  expended  in  betterments  during 
the  receivership,  or  unless  the  prop- 
erty returned  to  it  is  of  a  value  equal 
to  or  exceeding  the  claim.  Missouri, 
K,  A  T.  R.  Co.  V.  Wylie  (Tex  Civ. 
App.)  88  8.  W.  771. 

Where  a  statute  makes  a  railroad 
company  liable  for  injury  to  an  em- 
ployee through  the  negligence  of  a 
coemployee  in  the  same  line  of  em- 
ployment, it  is  inapplicable  to  a  re- 
ceiver of  the  railroad.  Campbell  ▼. 
Cook,  86  Tex.  680;  Allen  v.  Dilling- 
ham, 60  Fed.  Rep.  176;  Bonner  v. 
Franklin  Co- Operative  Asso.  4  Tex. 
Civ.  App.  166;  Missouri,  K.  d  T.  R. 
Oo.v.  SUfner,  5 Tex.  Civ.  App.  60.  See, 
ecmtra,  Texas  d  P.  R.  Co,  v.  Cox,  145 
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U.  S.  598,  86  L.  ed.  829.  But  this 
depends  upon  the  language  of  the 
statute,  and  if  the  statute  is  broad 
enough  to  embrace  a  receiver,  he  is 
liable.  Sloan  ▼.  Central  Iowa  R.  Oo, 
62  Iowa,  728;  Bond  y.  8taU,  68  Miss. 
648;  Bouse  ▼.  Homsby,  67  Fed.  Rep. 
219;  Hornsby  v.  JSddy,  56  Fed.  Rep. 
461. 

The  Ohio  statute  giving  a  right  of 
recovery  against  a  lessor  railroad 
company  for  wrongs  and  injuries 
committed  by  the  lessee  company 
does  not  give  a  right  of  action  against 
the  lessor  company  for  wrongs  and 
injuries  committed  by  a  receiver  of 
the  lessee.  Chamberlain  v.  HFeto  Tork^ 
L.  E.  dk  W,  B,  Co.  71  Fed.  Rep.  636. 

A  receiver  operating  a  railroad  un- 
der the  direction  of  a  court  of  equity 
is  liable  to  an  employee  injured  by 
the  negligence  of  a  coemployee.  under 
Minn.  Gen.  Stat.  1894,  §  2701,  making 
*' every  railroad  corporation  owning 
or  operating  a  railroad"  liable  for 
such  negligence.  Mikkdeon  v.  Tmee- 
dale  (Minn.)  65  N.  W.  260. 

The  liability  of  a  receiver  appointed 
to  conduct  the  business  of  a  corpora- 
tion, pending  an  action  in  a  United 
States  court,  upon  a  contract  which 
is  still  executory  at  the  time  of  his 
appointment,  is  not  affected  by  24 
Slat,  at  L.  554,  §§  2,  8.  providing 
that  such  receiver  shall  manage  the 
property  according  to  the  require- 
ments of  the  valid  laws  of  the  state  in 
which  the  property  is  situated,  in  the 
same  manner  as  the  owner  would  be 
bound  to  do,  as  such  provisions  ren- 
der him  responsible  only  for  things 
occurring  while  he  is  in  possession. 
Scott  V.  Bainier  Power  dk  B.  Co,  18 
Wash.  108. 

The  Georgia  statutes  making  re- 
ceivers of  railroad  companies  liable 
for  injuries  to  persons  and  property 
caused  by  the  running  of  cars  on  the 
road,  for  which  the  road  is  liable  as 


common  carrier  by  the  laws  of  the- 
state,  does  not  make  a  receiver  liable- 
for  injuries  to  an  employee  knocked- 
from  a  moving  train  by  striking  a- 
structure  beside  the  track,  under  Ga. 
Code,  §  2088,  declaring  that  railroad 
companies  are  liable  as  common  car- 
riers, and,  as  they  have  employees 
who  cannot  control  those  running  the 
trains,  they  shall  be  liable  to  such 
employees  as  to  passengers  for  in- 
juries arising  from  the  want  of  care- 
and  diligence  of  the  train  employees. 
Central  Trust  Co.  v.  East  Tennessee, 
V.itO.RCo.e»  Fed.  Rep.  858. 867;. 
Baltimore  Trust  dk  Q.  Co.  v.  Atlanta 
Traction  Co.  69  Fed.  Rep.  858. 

In  Texas  dt  P.  B.  Co.  v.  Collins,  84 
Tex.  121,  suit  was  brought  for  the 
death  of  the  husband  of  the  plaintiff 
who  was  an  employee  of  the  railroad, 
and  it  was  held  that  the  receiver 
could  not  be  held  reliable  for  injuries 
resulting  in  death  unless  the  receiver 
was  primarily  liable  for  such  death 
either  under  the  common  law  or  the 
statutes.  See  YtHMkum  v.  Selph,  88 
Tex.  607. 

In  Decker  v.  Gardner,  124  N.  T. 
884.  11  L.  R.  A.  480,  it  is  held  that 
receivers  pendente  lite  are  officers  of 
the  court  merely  and  their  functions 
are  limited  to  the  care  and  preserva- 
tion of  the  property  commended  to 
their  charge  and  possession,  with  no 
authoHty  except  what  is  conferred 
by  the  court,  and  do  not  represent  the 
corporation  in  its  individual  or  per- 
sonal character  or  supersede  it  in  the 
exercise  of  its  corporate  powers,except 
in  so  far  as  the  mortgaged  property 
is  concerned.    In  this  respect,  except 
as  to  the  possession  and  management 
of  the  mortgaged  property^  thecorpora- 
tion  is  free  and  unfettered  to  exercise 
its  franchises,  and  it  was  held  that 
with  the  particular  cause  of  action  set 
out  in  the  complaint  the  receiver  had 
no  connection,  and  it  could  not  possi* 
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receiver's  appointment  executory  in  their  nature,  which  the  court, 
in  the  interest  of  the  beneficiaries  of  the  trust  fund  in  the  hands 
of  the  receiver,  will  not  require  him  to  assume  and  carry  out.* 

(b)  If  a  railroad  company  is  not  in  the  management  ol  its  road 
it  cannot  be  held  liable  for  the  negligence  of  the  receiver,  who  is 
in  such  management/ 


bly  be  charged  upon  the  property  in 
the  receiver's  possession.  This  was 
an  action  of  trespass  to  which  the  re- 
ceiver was  made  a  party. 

In  Patoell  v.  Dayton,  8.  d  G.  B.  Co, 
16  Or.  88,  it  was  held  that  in  an  action 
for  waste  it  is  no  defense  to  show  that 
at  the  time  of  the  grievance  com- 
plained of  the  corporation  was  in  the 
hands  of  a  receiver. 

Neither  a  lessor  nor  lessee  railroad 
company  is  liable  for  wrongs  and  in- 
juries done  by  receivers  who  have  the 
sole  and  exclusive  management  and 
control  of  the  property  of  both  roads. 
Chamberlain  v.  New  York,  L,  E.  db  W. 
JR.  Co.  71  Fed.  Rep.  636. 

^  In  Central  Trust  Go,  v.  Marietta  (ft 
N.  Q.  R.  Co.  51  Fed.  Rep.  15. 16  L.  R. 
A.  90,  it  is  held  that  a  receiver  ap- 
pointed in  a  suit  by  the  bondholders 
to  foreclose  a  mortgage  on  a  railroad 
could  not  be  compelled  to  perform  a 
contract  of  the  corporation,  although 
payment  had  been  received  on  such 
contract  before  the  appointment  of 
the  receiver.  This  decision  is  based 
upon  the  ground  that  the  enforce- 
ment of  such  a  contract  against  the 
receiver  would  be  equivalent  to  re- 
quiring the  repayment  of  the  money 
received  by  the  corporation,  and  this 
could  not  be  done  inasmuch  as  there 
was  no  lien  on  such  money  so  paid. 

In  Southern  Exp.  Co.  v.  Weitem  N. 
O.  R  Co.  99  U.  8.  191,  25  L.  ed.  319, 
the  same  principle  is  affirmed.  See 
Frankle  v.  Jaekton,  80  Fed.  Rep.  898. 

'  In  Pennsylvania  B.  Co.  v.  Jones, 
156  U.  8.  838,  89  L.  ed.  176,  it  was 


held  that  where  a  railroad  was  in  the 
hands  of  a  receiver,  but  the  road  was 
managed  and  controlled  by  the  agents 
and  employees  of  the  company,  and 
the  receiver's  functions  were  restricted 
to  the  receipt  of  its  share  of  the  net 
earnings,  the  company  was  liable  for 
personal  injury  received  by  a  passen- 
ger upon  the   road.    This  decision 
was  based  upon  the  case  of  Washing- 
ton, A.  &  G.  B.  Co.  V.  Brown,  84  U. 
8.  17  Wall.  448.  21  L.  ed.  675,  where 
it  appeared  that  a  railroad  company 
was  run  on  a  joint  account  of  the 
lessees  on  the  Virginia  end  of  the  road, 
and  the  receiver  on  the  end  in  the 
District.    It  was  urged  in  that  case 
that  the  company  was  not  liable  for 
anything  done  while  the  road  was 
operated  by  the  lessees  and  the  re- 
ceiver,  but  Mr.  Justice  Davis  said: 
"It  is  the  accepted  doctrine  in  this 
country  that  a  railroad  corporation 
cannot  escape  the  performance  of  any 
duty  or  obligation  imposed  by  its  char- 
ter, or  the  general  laws  of  the  state,  by 
a  voluntary  surrender  of  its  road  into 
the  hands  of  lessees.    The  operation 
of  the  road  by  the  lessees  does  not 
change  the  relations  of  the  original 
company  to  the  public.    It  is  argued, 
however,  that  this  rule  is  not  applica- 
ble where  the  proceeding,  instead  of 
being  voluntary,  is  compulsory,  as  in 
the  case  of  the  transfer  of  possession 
to  a  receiver  by  a  decree  of  a  court  of 
competent  jurisdiction.    Whether  this 
be  so  or  not  we  are  not  called  upon  to 
decide,  because  it  has  never  been  held 
that  the  company  is  relieved  from  lia- 
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(c)  A  receiver  may  make  himself  personally  liable  for  injuries 
resulting  from  the  use  of  defective  machinery  where  he  has 
knowledge  of  the  existence  of  such  defects.' 

(d)  He  is  liable  in  his  official  capacity,  as  a  common  carrier  for 
goods  lost  in  shipment,'  and  for  injury  occasioned  by  the  careless- 
ness and  negligence  of  his  servants.* 

(e)  He  will  not  be  compelled  to  carry  out  an  executory  con- 


bility  unless  possession  of  the  receiver 
is  exclasive,  and  the  servants  of  the 
road  are  wholly  employed  and  con- 
trolled by  him.  In  this  case  the  pos- 
session was  not  exclusive  nor  were 
the  servants  subject  to  the  receiver's 
order  alone.  On  the  contrary,  the 
road  was  run  on  the  Joint  account  of 
the  lessees  and  the  receiver,  and  the 
servants  employed  and  controlled  by 
them  jointly.  Both  were,  therefore, 
alike  responsible  for  the  act  com- 
plained of,  and,  if  so,  the  original  com- 
pany is  also  responsible  for  the  serv- 
ants under  such  an  employment  in 
legal  contemplation  and  are  as  much 
the  servants  of  the  receiver  as  of  the 
lessees  and  receiver  of  the  court. "  Qod- 
frey  v.  Ohio  A  M.  B.  Go,  116  Ind.  30; 
State  V.  Wdhash  B.  Co,  115  Ind.  466; 
Bell  V.  Indianapolis,  C.  d  L.  B.  Go.  63 
Ind.  57;  Mite  v.  BuffcUo,  C.  cfc  P.  B. 
Co.  58  N.  Y.  61;  Turner  v.  Uannibal 
A  St.  J,  B,  Co.  74  Mo.  602;  Kansas  d 
G.  S.  L.  B,  Co.  V.  Through,  72  Tex. 
108;  Bpan  v.  Hays,  62  Tex.  42;  Mem- 
phis d  L.  B.  B.  Go.  V.  Stringfellov),  44 
Ark.  822;  Thurman  v.  Cherokee  B.  Co. 
56  Ga.  876;  Dams  v.  Duncan,  19  Fed. 
Rep.  477. 

But  the  appointment  of  a  receiver 
does  not  relieve  the  company  from  the 
payment  of  a  tax  upon  gross  receipts. 
Philadelphia  db  B,  B.  Co.  v.  Gem.  104 
Pa.  80. 

The  statute  may,  however,  make  a 
corporation  liable, though  in  the  hands 
of  a  receiver.  Brockert  v.  Central 
Iowa  B.  Co.  82  Iowa,  369;  McNuUa  v. 


Ensch,  184  III.  46;  McNulta  v.  Loek^ 
ridge,  187  111.  270. 

If  the  company  is  in  the  manage- 
ment of  the  road  and  a  receiver  in 
receipt  of  the  income,  the  company  is 
liable.  Penwtylvania  B.  Co.  v.  Jones, 
155  U.  8.  850.  89  L.  ed.  182.  And 
see  Washington^  A.  db  G.  B.  Co.  v. 
Brawn,  84  U.  8.  17  Wall.  445,  21  L. 
ed.  675;  Clark  ^r.  Dyer,  81  Tex.  339; 
Louisville,  2^.  A.  df  G.  B.  Co.  v.  Cavble, 
46  Ind.  277;  Central  Trust  Co.  v.  Wa- 
bash, 8t.  L.  db  P.  B.  Co.  26  Fed.  Repc 
12;  Missouri  P.  B.  Go.  v.  Eumes,  115 
U.  8.  572,  29  L.  ed.  463. 

^  JEh^n  Y.  Davenport,  9  Heisk.  44, 
but  he  is  not  personally  liable  for  neg- 
ligence of  his  employees,  as  a  general 
rule.  jR^a»v.^a^«,62Tex.  42;i>at»i 
V.  Duncan,  19  Fed.  Rep.  477;  Oardat 
V.  Barney,  68  N.  Y.  281. 

*Blvmenthal  v.  Brainard,  88  Vt. 
402;  Paige  v.  Smith,  99  Mass.  895; 
Rain  v.  Smith,  80  N.  Y.  458. 

'A  receiver  exercising  the  fran- 
chises of  a  road  under  the  direction  of 
court  is  responsible  officially  for  the 
negligence  of  his  servants.  Meara  v. 
HoQtrook,  20  Ohio  8t  187;  KUin  v. 
JeweU,  26  N.  J.  Eq.  474;  Potior  v. 
Bunnell,  20  Ohio  St.  150;  Oowdrey 
V.  Galveiton,  H.  db  H.  B  Co.  93  U.  B. 
852.  23  L.  ed.  950;  Winboum's  Case,  80 
Fed.  Rep.  167;  Pope's  Case,  80  Fed. 
Rep.  169;  Brown  v.  Wabash  B.  Go.  96 
111.  297;  Little  v.  Dusenberry,  46  N.J. 
L.  614;  Brown  v.  Brown,  71  Tex.  855; 
Melendy  v.  Barbour,  78  Va.  544. 
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tract  existing  at  the  time  of  his  appointment  where  the  corpora- 
tion could  not  have  been  compelled  to  perform  it.'  The  mere 
fact  that  a  leased  line,  forming  part  of  a  unit  system  covered  by 
a  mortgage,  does  not  pay  expenses,  is  not  sufficient  justification 
for  the  receiver  to  disaffirm  the  lease  as  to  such  branch  line.' 

§  286.    Effect  of  discharge  as  to  liability. 

The  liability  of  the  receiver  being  official  in  its  nature,  and  not 
personal,  it  follows  that  no  action  can  be  maintained  against  him 
after  he  has  been  discharged  growing  out  of  personal  injuries 
occasioned  by  the  negligence  of  his  agents  and  employees,  nor 
will  a  suit  pending  against  him  at  the  time  of  his  discharge  be 
continued  against  him.'    And  where  injuries  have  been  sustained 


'A  receiver  appointed  to  conduct 
the  business  of  a  corporation  pending 
an  action  may  refuse  to  perform  a 
contract  which  was  still  executory  at 
the  time  of  his  appointment,  and  the 
specific  performance  of  which  could 
not  have  been  enforced  against  the 
corporation;  and  such  refusal  does 
not  give  liability  under  the  contract 
a  preference  over  e;iecuted  contracts. 
'8coU  V.  Bainier  Power  db  B.  Co,  18 
Wash.  108. 

Refusal  of  the  receivers  of  a  rail- 
road company  to  carry  out  a  contract 
by  the  company  for  the  purchase  of 
steel  rails  to  be  delivered  at  a  specified 
time  will  not  authorize  the  seller  to 
maintain  an  action  for  breach  of  the 
contract,  where  the  latter,  before  such 
refusal,  has  so  delayed  its  preparations 
for  performance  that  it  could  not  have 
the  rails  ready  for  delivery  at  the  time 
specified.  Diamond  State  Iron  Co.  v. 
8an  Antonio  dh  A.  P.  B.  Co.  (Ter.  Civ. 
App.)  88  8.  W.  987. 

*  Receivers  of  a  branch  railroad  will 
not  be  permitted  to  disaffirm  leases  of 
feeding  roads  where' a  mortgage  upon 
all  the  property,  including  the  leased 
lines,  contemplates  that  it  shall  be 
operated  as  a  unit,  although  such  lines 
do   not   pay   expenses.      MercantiU 


Trust  Co.  V.  St.  Louis  d  8.F.  B.  Co.  71 
Fed.  Rep.  601. 

Receivers  of  a  railroad  company 
will  be  directed  to  carry  out  a  con- 
tract with  a  coal  and  iron  company 
under  which  the  latter  conveyed  to 
the  railroad  company  a  branch  road 
in  consideration  of  a  stipulation  on 
the  part  of  the  latter  to  pay  the  earn- 
ings of  such  branch  to  the  former  un- 
til the  cost  should  be  reimbursed  in 
full.  lidelUy  Ins.  T.  <fc  3.  D.  Co.  v. 
Norfolk  db  W.  B.  Co.  72  Fed.  Rep.  704. 

*  In  Byan  v.  Hays,  62  Tex.  42,  a 
receiver  was  appointed  by  a  court  of 
competent  jurisdiction  on  the  appli- 
cation of  bond- holding  creditors,  and 
invested  with  exclusive  authority  to 
manage  and  carry  on  the  business  of 
the  road  as  a  common  carrier,  subject 
to  the  supervision  of  the  court,  and 
with  all  the  rights  and  franchises  of 
the  cor];)oration.  A  sale  was  made  of 
the  mortgaged  property  and  a  deed 
executed  to  the  purchasers.  Subse- 
quently the  purchasers  of  the  railroad 
property  conveyed  the  same  back  to 
the  original  company,  and  its  board 
of  directors  passed  a  resolution  ac- 
cepting from  the  receiver  the  property 
and  all  money  in  his  hands  and 
assumed    all    debts    and    liabilities 
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against  him  as  receiver.  The  receiver 
was  finally  discharged »  but  before 
such  discharge  suit  was  brought 
against  the  receiver  and  railroad 
company  to  recover  damages  for 
injuries  inflicted  on  the  plaintiff 
through  the  negligence  of  the  re- 
ceiver and  his  agents  while  in  his  ex- 
clusive charge.  Held  (1)  that  the  re- 
ceiver was  not  liable  after  all  the 
property  once  in  his  control  as  re- 
ceiver had  been  turned  over  to  the 
purchasers  and  after  be  had  received 
his  discharge.  (2)  That  his  liability, 
being  an  official  one,  ceased  at  his 
discharge,  except  where  he  was  per- 
sonally at  fault.  (8)  That  the  rela- 
tion of  master  and  servant  does  not 
technically  exist  between  a  railroad 
company  and  a  receiver  when  the 
company's  property  is  placed  in  his 
possession  by  the  proper  court.  (4) 
While  this  is  true,  the  profits  or  in- 
come of  the  property  while  in  the 
hands  of  the  receiver  are  responsible 
for  the  satisfaction  of  claims  for  in- 
juries resulting  from  the  negligence 
of  the  receiver  or  his  employees.  (5) 
The  railroad  company  was  not  re- 
sponsible for  damages  sustained  by 
plaintiff  through  the  negligence  of 
the  servants  of  the  receiver  further 
than  its  current  receipts  while  in  his 
hands,  and  the  company,  on  the  dis- 
charge of  the  receiver,  would  not  be 
responsible  merely  by  reason  of  their 
purchase  from  those  who  bought  at 
the  receiver's  sale.  See  also  Hicks  v. 
International  dk  G.  N.  B.  Co.  62  Tex. 
88;  International  db  G,  N.  E.  Co.  v. 
Ormond,  62  Tex.  274. 

In  Brawn  v.  Gay,  76  Tex.  444,  it  is 
held  that  the  sole  liability  of  a  re- 
ceiver, except  in  cases  where  he  is 
personally  at  fault,  is  official,  and  a 
discharge  of  the  receiver  and  return 
of  the  property  to  the  owner  would 
render  a  judgment  against  him  for 
injuries  fruitless.    See  also  Texas  P, 


B,  Co,  V.  Johnson^  76  Tex.  421;  Bogf/9 
v.  Brown,  82  Tex.  41;  Texas  P,  B,  Co. 
V.  Gverheiser,  76  Tex.  487;  Texas  P. 
R  Co.  V.  Griffin,  76  Tex,  441;  T^xas 
d  P.  B.  Co.  V.  Geiger,  79  Tex.  18; 
Texas  <b  P.  B.  Co.  v.  Miller,  79  Tex. 
81,  11  L.  R.  A.  395;  Texas  cfe  P.  B.  Co. 
V.  Comstock,  83  Tex.  537;  Texas  d  P. 
B.  Co.  V.  Adams,  78  Tex.  372. 

In  Fhrmers'  Loan  d  T.  Co,  v. 
Central  B.  Co.  7  Fed.  Rep.  537,  it  is 
held  that  no  action  can  be  sustained 
against  the  receiver  of  a  railroad  com- 
pany after  his  discharge  and  the 
transfer  of  the  property  to  a  pur- 
chaser under  an  order  of  court  in  a 
foreclosure  proceeding. 

In  Farmers^  Loan  d  T,  Go.  v.  Cen- 
tral B.  Co.  17  Fed.  Rep.  758,  it  is  held 
that  where  a  receiver  is  discharged 
and  the  sale  of  the  property  confirmed 
with  a  provision  in  the  order  of  con- 
firmation that  the  purchaser  shall  pay 
all  debts  of  the  receiver  and  all  claims 
and  liabilities  pending  in  the  foreclo- 
sure case,  the  purchaser  at  such  sale 
cannot  be  permitted,  after  accepting 
the  property,  to  question  the  validity 
of  the  order,  and  it  is  the  proper  ex- 
ercise of  the  chancery  power  of  the 
court  on  surrendering  the  trust  prop- 
erty to  the  purchaser  to  retain  juris- 
diction of  the  original  case  and  enforce 
the  payment  of  the  debts  and  liabili- 
ties incurred  by  the  receiver  while 
operating  the  railway. 

In  Davis  v.  Duncan,  19  Fed.  Rep. 
477,  it  is  held  that  a  receiver  is  not 
personally  liable  for  the  torts  of  his 
employees,  and  only  when  he  com- 
mits the  wrong  himself  Is  he  person- 
ally liable;  that  proceedings  against  a 
receiver  for  the  torts  of  his  employee! 
is  in  the  nature  of  a  proceeding  in 
rem  and  renders  the  property  held  by 
the  receiver  liable  in  compensation 
for  such  injuries;  that  the  railroad 
company  is  not  liable  for  injuriea  in- 
flicted by  a  receiver  or  his  servants 
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"by  a  person  through  the  negligence  of  the  receiver's  agents  or 
-employees,  and  the  receiver  has  been  discharged  and  the  property 
restored  to  the  company,  the  company  in  such  case  becomes  liable 
for  the  damage  resulting  from  such  injury  if  during  the  receiver- 
ship the  current  receipts  have  been  applied  towards  betterments 
K>r  permanent  improvement  of  the  road,  at  least  to  the  extent  of 
49uch  diversion/    And  in  case  the  property  of  the  company  has 


while  its  property  was  in  the  hands 
of  a  receiver  and  when  it  was  out  of 
possession,  having  no  control  over  it. 

In  Brtnon  v.  Wabash  B.  Co,  96  HI. 
297,  it  was  provided  in  the  deed  of 
sale  "  that  said  estate  and  interest  are 
hereby  charged  with  and  shall  pass 
by  virtue  of  these  presents  subject  to 
'the  payment  of  all  liabilities  incurred 
in  respect  to  the  said  railroad  or  its 
business  by  said  receiver."  Held  that 
the  purchase  under  the  deed  was  sub- 
ject for  the  payment  of  such  liabili- 
ties as  the  receiver  had  incurred  while 
he  had  possession  of  the  road.  And 
it  seems,  in  such  a  case,  if  a  receiver  is 
liable  for  the  personal  injuries  arising 
from  the  negligent  management  of  a 
road  the  party  injured  or  his  repre- 
sentative must  first  sue  at  law  and 
-settle  the  question  of  the  receiver's 
liability  and  the  amount  of  damages, 
and  then  file  his  bill  against  the  grantee 
company;  that  a  bill  in  equity  will 
not  be  maintained  in  the  first  instance. 

In  SUmu  v.  QtntraX  Iowa  R.  Co.  62 
Iowa,  728,  it  is  held  under  §§  1278 
-and  1307  of  the  Code  that  the  prop- 
erty in  the  hands  of  a  receiver  is  lia- 
ble for  the  claim  of  an  employee  for 
injuries  received  through  the  negli- 
gence of  coemployees. 

In  a(^mid  v.  New  Ywk,  L.  E.  d  W. 
R.  Co.  82  Hun,  886,  the  railroad  prop- 
erty was  sold  under  an  order  of  fore- 
closare  to  certain  parties,  as  trustees, 
subject  to  all  lawful  indebtedness  of 
the  receiver,  made  or  incurred  by  him 
•during  his  receivership,  which  indebt- 


edness was  made  a  lien  upon  the 
premises  prior  to  the  lien  of  the  mort- 
gages. Subsequently  the  purchasers 
conveyed  the  property  to  the  defend- 
ant company,  also  making  the  con- 
veyance subject  to  the  debts  and  lia- 
bilities, after  which  the  receiver  was 
discharged.  It  was  held  that  the 
plaintiff  could  maintain  an  action 
against  the  grantee  of  the  purchaser 
to  recover  the  amount  of  her  judg- 
ment, or  to  have  the  same  declared  a 
lien  upon  the  property  so  sold  and 
satisfied  by  the  sale  thereof.  See  also 
Pennsylvania  Finance  Co,  v.  Charlea- 
ton,  a  dt  a  B.  Co.  46  Fed.  Rep.  608. 

» Texas  &  R  B.  Co.  v.  Huffman,  88 
Tex.  286.  In  this  case  it  is  held  that 
a  railroad  company  is  not  liable  for 
the  negligence  of  its  receivers,  ipso 
faeio,  but  where  it  is  alleged  and 
proved  on  trial  that  the  earnings  of 
the  road  while  in  the  hands  of  a  re- 
ceiver had  been  invested  in  better- 
ments of  the  property  and  then  turned 
over  to  the  company,  the  company  is 
responsible,  on  the  ground  that  it  has 
received  the  benefit  of  the  fund  which 
was  primarily  liable  for  the  damages 
occasioned  by  the  act  of  the  receiver. 
Texas  P.  B.  Co.  v.  Johnson,  76  Tex. 
421;  Texas  P.  B.  Co.  v.  Oriffln,  76 
Tex.  441;  Mobile  <fi  0.  B,  Co.  v.  Davis, 
62  Miss.  271. 

A  railroad  company  cannot  be  held 
.table  for  breach  of  a  receiver's  con- 
tracts or  his  torts,  by  mere  proof  that 
upon  his  discharge  it  received  the 
property  from  him,  in  the  absence  of 
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been  sold  under  a  foreclosure  proceeding  and  the  purchaser  at 
such  sale  has  assumed  all  the  receiver's  liabilities,  or  the  purchafie- 
is  made  subject  to  the  liabilities  against  the  property,  the  pur- 
chaser becomes  liable  therefor,  and  the  person  entitled  to  damagea^ 
may  recover  the  same  in  an  action  at  law  against  the  purchaser/ 
or  the  court  making  the  foreclosure,  if  it  retains  jurisdiction  for 
that  purpose,  may  enforce  the  payment  against  the  purchaser.* 
As  we  have  elsewhere  seen,  the  court  will  not  permit  the  receiver 


evidence  of  betterments  to  the  road 
from  the  net  earnings  realized  by  the 
receiver.  Missouri,  K,  &  T,  R.  Co,  v. 
McFadden  (Tex.)  88  S.  W.  858. 

Failure  to  aasert  a  claim  against  a 
railroad  company  while  the  property 
is  in  the  hands  of  a  receiver,  and  the 
presentation  of  another  claim  by  the 
same  claimant,  which  is  paid,  do  not 
>estop  him  to  assert  such  claim  after 
the  property  is  turned  over  to  the  cor- 
poration by  the  receiver  without  a 
sale.  Diamond  State  Iron  Co,  v.  San 
Antonio  <fc  A,  P.  R,  Co,  (Tex.  Civ. 
App.)  88  8.W.  987. 

>in  FarvMTit  Loan  d  T.  Co,  y.  Cen- 
tral R.  Co.  17  Fed.  Rep.  758,  the 
claims  for  damages  were  filed  in  the 
foreclosure  proceeding,  pursuant  to 
the  terms  of  the  order  of  court,  and 
under  the  statute  of  Iowa  the  claims 
were  entitled  to  a  lien  upon  the  railroad 
for  the  amount  of  damages  from  the 
time  of  recovering  Judgment.  The 
receiver  was  not  personally  liable,  but 
the  property  in  his  hands  was  liable 
and  could  be  reached  by  suit  in  form 
against  the  receiver. 

In  Schmid  v.  New  York, L.  B,  db  W,  R. 
Co.  82  Hun,  886,  the  action  was  brought 
by  the  plaintiflF  against  the  receiver 
and  a  judgment  recovered  against  him. 
Subsequently,  plaintiff's  Judgment 
not  being  paid,  an  action  was  brought 
for  the  amount  of  the  claim,  claiming 
a  lien  on  the  property  sold  by  the  re- 
ceiver.   See  also  Ryan  v.  Hays,  62 


Tex.  42;  Etcks  v.  LiiematUmal  d  G. 
JV:  R.  Co.  62  Tex.  88;  Intematumal  dt^ 
O,  N,  R,  Co.  V.  Ormond,  62  Tex.  275. 
But  see  Ohio  db  M,  R.  Co.  v.  NickUu^ 
78  Ind.  888. 

In  Brown  v.  Wabash  R.  Co.  96  Dl. 
297,  a  bUl  in  equity  was  brought  by 
Brown  as  administrator  against  the 
railway  company  on  account  of  an- 
accident  occurring  while  the  railway 
was  in  the  hands  of   the  receiver. 
The  basis  of  the  action  was  to  recover 
in  an  action  of  equity  unliquidated 
damages  for  personal  injury,  and  it 
was  held  that  there  being  a  remedy  at' 
law  the  court  would  not  take  juria- 
diction.    The  court  say:     "A  court 
of  chancery  is  not  a  forum  in  which 
the  question  of  damages  should  be 
settled ;  if  it  was,  the  sacred  right  of 
trial  by  jury  could  easily  be  abrogated 
and  set  aside  by  merely  resorting  to- 
such  a  tribunal." 

A  purchaser  of  a  railroad  ia  liable 
for  damages  caused  by  negligence  of 
a  receiver  if  the  betterments  upon  the 
road  by  the  receiver  subsequent  to  the 
sale,  and  the  earnings  turned  over  to- 
the  purchaser,  exceeded  in  value  the 
liabilities  imposed  upon  tlie  purchaser- 
by  the  decree  of  the  court  and  the 
operating  expenses  of  the  receiver 
and  claims  for  damages  against  him. 
Houston  d  T,  C,  R.  Co.  v.  KeUy  (Tex. 
Civ.  App.)85S.W.  878. 

^  Farmers^  Loan  d  T,  Co.  v.  Ceniral 
B.  Co.  17  Fed.  Rep«  75a 
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to  be  sued  without  its  permission  first  obtained,'  except  in  actions 
in  the  Federal  court,  where  by  act  of  Congress  the  rule  has  been 
changed.* 


^Palys  v.JewU,  82  N.  J.  Eq.  802; 
Mslendy  v.  Barbour,  78  Va.  544. 

In  Kinney  r,  Oroeker,  18  Wis.  74,  it 
is  held  tliat  the  courts  of  Wisconsin 
have  Jurisdiction  in  actions  for  inju- 
ries against  a  receiver  appointed  by 
the  United  States  court  without  leave 
to  bring  such  action.  Barton  v.  Bar- 
bour, 104  U.  8.  126,  26  L.  ed.  672; 
Blumenthal  v.  Brainard,  88  Vt.  402; 
Lyman  v.  Central  Vermont  R,  Co,  59 
Vt  167;  Pacific  R.  Co,  v.  Wade,  91  Cal. 
449, 13  L.  R  A.  754. 

»In  Eddy  v.  LafayeUe,  49  Fed.  Rep. 
807,  it  is  held  that  the  act  of  March 
8,  1887,  was  intended  to  place  receiv- 
ers of  railroad  companies  upon  the 
same  plane  with  the  railroad  compa- 
nies, both  as  respects  their  liability  to 
be  sued  for  acts  done  while  operating 
the  road,  and  as  respects  the  mode  of 
service  of  process. 

In  Central  Trust  Co.  v.  East  Ten- 
nesMc,  F.  dh  Q.  R,  Co,  59  Fed.  Rep. 
528,  it  is  held  that  the  Judiciary  Act 
of  1887  and  1888  is  not  restricted  to 
the  courts  having  Jurisdiction  of  the 
receiver  and  the  property  or  to  the 
Federal  courts  generally,  but  extends 
to  any  court  of  competent  Jurisdic- 
tion, and  the  appointing  court  has  no 
power  to  enjoin  the  bringing  of  such 
suits  in  any  other  than  the  Federal 
courts.  Bee  Texas  d  P.  R.  Co.  v. 
Johneon,  151  U.  8.  8i,  88  L.  ed.  81. 
See  also  Dillingham  v.  Russell,  78  Tex. 
47,  8  L.  R.  A.  QBi;  Southern  P,  R.  Co. 
v.  Maddox,  75  Tex.  800;  Barton  v. 
Barbour,  104  U.  8.  126,  26  L.  ed.  672; 
Kinney  v.  Crocker,  18  Wis.  75;  Me- 
lendy  v.  Barbour,  78  Va.  544. 

In  Central  Trust  Co.  v.  8t,  Louis,  A. 
dkT  R.  Co.  40  Fed.  Rep.  426,  it  is 
held  that  where  receivers  of  a  railroad 


running  through  Arkansas,  and  who 
were  appointed  in  that  case,  had  re- 
moved into  another  state,  the  court 
would  authorize  them  to  be  sued  in 
the  state  of  Arlcansas  by  service  on 
their  station  agents  or  clerks  therein. 
Prior  to  the  Act  of  Congress  it  had 
been  the  rule  in  the  state  courts  of 
Arkansas  to  permit  a  receiver  of  a 
railroad  to  be  sued  without  special 
leave  of  court. 

In  Missouri  P,  R,  Oo.  ▼.  Texas  P,  R. 
Co.  41  Fed.  Rep.  811,  it  is  held  that 
a  Judgment  rendered  in  an  action  in  a 
state  court  against  a  receiver  appointed 
in  an  action  in  the  circuit  court  insti- 
tuted prior  to  the  passage  of  the  Ju- 
diciary act  of  March  8,  1887,  and 
which  had  been  brought  without  the 
consent  of  the  court  appointing  such 
receiver  was  not  conclusive  as  to  him 
but  was  subject  to  the  equity  Juris- 
diction of  the  court  appointing  him. 

In  Central  Trust  Co.  v.  St,  Louis,  A. 
eft  T.  R,  Co.  41  Fed.  Rep.  551,  it  is 
held  that  when  a  state  court  has  Ju- 
risdiction of  the  parties  and  the  sub- 
ject matter  their  Judgment  against  the 
receiver.of  a  Federal  court  is  as  final 
and  conclusive  as  it  is  against  any 
other  suitor;  that  it  is  not  within  the 
Jurisdiction  of  the  United  States  cir- 
cuit court  to  annul,  vacate,  or  modify 
the  Judgment  of  state  courts,  and  this 
rule  is  not  affected  by  the  last  clause 
of  the  8rd  section  of  the  Act  of  Con- 
gress of  August  18,  1888  (25  Stat,  at 
L.  486). 

A  receiver  of  a  railroad  appointed 
by  a  Federal  court  is  not  entitled  un- 
der the  Act  of  March  8,  1887,  chap. 
878,  §  8  (24  Stat,  at  L.  552-554),  to  im- 
munity from  suit  for  acts  done  by  hia 
predecessor  without  previous  permis- 
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§  287.    Beceiyers'  certificates. 

The  principles  involved  in  the  matter  of  receivers'  certificates 
have  been  so  fully  considered  elsewhere  that  but  a  passing  notice 
will  be  given  the  subject  in  this  connection.  A  few  general  rul^ 
relating  to  it  may  be  stated  as  follows : 

(a)  These  certificates  are  issued  under  the  authority  and  direc- 
tion of  the  court  and  are  evidences  of  indebtedness  entitling  the 
holder  to  receive  from  the  receivership  funds  the  amount  specified 
therein  if  the  fund  is  suflScient  for  such  purpose,  and,  if  not,  2k  pro 
rata  share  with  other  holders  of  certificates. 

(b)  They  have  not  the  element  of  negotiability  that  ordinarily 
attaches  to  commercial  paper,  and  are  subject  to  all  the  equities 
existing    against    the    payees,   notwithstanding   the   assignment 

thereof.* 

(c)  The  holder  takes  this  class  of  paper  with  notice  of  the 
authority  and  purposes  for  which  it  is  issued,  and  that  it  is  pay- 
Able  solely  from  the  funds  of  the  receivership,  and  that  there  is 


sion  given  by  that  court,  affirming 
same  case  in  McNvXta  v.  Lochridge, 
137  111.  270. 

In  Texas  d.  P.  B.  Oo.  ▼.  Cox,  146  U. 
8.  698,  86  L.  ed.  829,  it  is  held  that 
the  proviso  in  §  6  of  the  Act  of  March 
8,  1887,  does  not  limit  the  operation 
of  g  8  of  that  Act  as  corrected  by  the 
Act  of  August  18,  1888,  and  the  cir- 
cuit court  of  the  United  States  may 
take  jurisdiction  of  an  action  against 
the  receiver  or  manager  of  the  prop- 
erty appointed  by  it  without  previous 
leave  obtained,  although  the  action  is 
commenced,  before  the  enactment  of 
the  statute.  The  court  say:  ''As  Ju- 
risdiction without  leave  ja  maintain- 
able through  the  Act  of  Congress,  and 
as  the  receivers  become  such  by  rea- 
son of  and  derive  their  authority  from 
and  operate  the  road  in  obedience  to 
the  orders  of  the  circuit  court  in  the 
exercise  of  its  judicial  powers,  we 
hold  the  jurisdiction  existed  because 
the  suit  was  one  arising  under  the 


Constitution  and  laws  of  the  United 
States,  and  this  is  in  harmony  with 
previous  decisions."  Buck  v.  Colbath, 
70  U.  S.  8  Wall.  384,  18  L.  ed.  257; 
Feibelman  v.  Packard,  109  U.  8.  421, 
27  L.  ed.  984;  Boek  v.  Perkiru,  189  U. 
8.  628.  86  L.  ed.  814. 

*  Union  Trust  Co,  v.  lUinoii  M,  R, 
Co.  117  U.  8.  484,  29  L.  ed,  968;  Tur- 
ner V.  I^earia  dt8.  B,  Co.  05  111.  134. 
Receivers'  certificates,  being  merely 
evidences  of  indebtedness,  have  no 
higher  character  than  the  debts  which 
they  represent.  Fidelity  In$.  A  8.  D. 
Co.  V.  Skenandoah  Iron  Co.  42  Fed. 
Rep.  872. 

The  doctrine  that  claims  furnished 
to  a  railroad  corporation  before  the 
appointment  of  receivers  may  have  a 
preference  over  the  lien  of  a  mort- 
gage does  not  apply  to  mining  or 
manufacturing  companies.  FideUty 
Ins.  db  S.  D.  Co.  V.  Shenandoah  /fv» 
Co.  supra. 


RECEIVERSHIP  OP  RAILWAYS. 


523 


no  responsible  principal  back  of  them  to  be   made   liable   in 
•case  of  default.* 

(d)  In  case  of  private  corporations  such  certificates  are  not  as  a 
rule  made  preferential  to  existing  liens,  but  may  be  made  so  in 
Kjase  of  public  corporations,  such  as  railways.' 


*  Bank  of  Montreal  v.  Ckicctgo,  0.  dk 
W.  R,  Co.  48  Iowa.  518;  Stanton  v. 
Alabama  &  G.  B,  Co,  2  Woods,  506; 
WeMon  V.  Chapman,  77  Hun,  144; 
Newbold  v.  Pema  d  S.  R,  Co,  5  111. 
App.  867;  Mercantile  Truit  Co.  v. 
Kanawha  d  0.  B,  Co.  50  Fed.  Rep. 
874;  Turner  v.  Peoria  <k  8.  B.  Co.  95 
111.  134. 

Certificates  issued  without  author- 
ity are  invalid  and  of  no  effect.  Stan- 
ton y.  Alabama  d  0.  B.  Co.  81  Fed. 
Rep.  585. 

The  holder  is  put  upon  inquiry  as 
to  what  has  been  done  in  the  litiga- 
tion in  which  the  certificates  are 
issued,  and  is  charged  with  notice 
of  subsequent  proceedings  therein. 
Union  Trust  Co,  v.  lUinois  M.  B.  Co, 
117U.  8.  434,  29  L.  ed.  968. 

*  Farmers*  Loan  d  T,  Co.  v.  Cfrape 
Creek  Coal  Co.  50  Fed.  Rep.  481,  16 
L.  R.  A.  603;  Kennedy  y.  St.  Paul  d 
P.  B,  Co.  2  Dill.  448;  Bound  y.  South 
Carolina  B  Co.  dO  Fed.  Rep.  312; 
Jerome  y.  McCarter,  94  U.  S.  734,  24 
L.  ed.  186;  Wallace  y.  Loomis,  97  U.  S. 
146.  24  L.  ed.  895;  Fosdiek  y.  SchaU, 
99  U.  S.  285,  25  L.  ed.  839;  Barton  y. 
Barbour,  104  U.  8.  126,  26  L.  ed.  672; 
Miltenberger  y.  Logansport,  C.  d  S.  W, 

B.  Co.  106  U.  8.  286,  27  L.  ed.  117; 
Union  Ih-ust  Co,  y.  Illinois  M,  B.  Co. 
117  U.  8.  434,  29  L.  ed.  963;  Burn- 
ham  y.  Bowen,  111  U.  8.  776, 28  L.  ed. 
596;Tr<MM?  y.  Guarantee  Trust  d  S,  D. 
Co.  128  U.  8.  421,  32  L.  ed.  473;  Knee- 
land  y.  American  Loan  d  T.  Co.  18d 
U.  8.  89,  84  L.  ed.  879;  Morgan*s 
Louisiana  d  T.  B.  d  S.  S.  Co.  y.  Texas 

C.  B.  Co,  187  U.  8.  171,  34  L.  ed.  625; 


Kneeland  y.  Luce,  141  U.  8.  491,  85 
L.  ed.  880. 

When  a  railroad  and  mineral  prop- 
erty are  dependent  for  their  yalue, 
both  may  be  charged  by  certificates, 
pending  a  creditors'  suit,  to  obtain 
money  to  reconstruct  a  bridge,  and 
such  certificates  may  be  made  a  prior 
lien.  Kan^  y.  Borer  Iron  Co.  86  Va. 
754. 

Receiyers'  certificates  issued  to  a 
promoter  of  a  corporation  for  money 
advanced  to  pay  for  improvements 
put  on  the  corporate  property  will 
not  be  given  priority  over  the  rights 
of  the  seller  of  the  property,  who 
waived  his  lien  upon  the  fraudulent 
guaranty  by  another  promoter  at  the 
time  of  the  sale  that  money  was  in  his 
possession  which  would  be  applied  to 
pay  for  such  improvements.  Hooper 
y.  Central  Trust  Co,  (Md.)  29  L.  R.  A.  , 
262. 

Where  the  receiver  of  a  railroad 
company  was  directed  to  issue  cer- 
tificates to  pay  specific  expenses  in- 
curred by  his  predecessor,  and  to  be 
payable  to  the  persons  to  whom  de-' 
livered  or  order, — Held,  that  the 
holder  of  one  issued  to  8,  or  bearer, 
and  negotiated  by  mere  delivery, 
would  take  subject  to  all  equitable 
defenses  against  the  payee,  and  the 
printed  order  of  the  court  on  the 
back  was  notice  to  him  that  it  was 
made  payable  to  bearer  contrary 
thereto.  Turner  y.  Peoria  d  S.  B. 
Co.  95  111.  184. 

First  mortgage  bondholders  of  a 
corporation,  protesting  against  the 
issuance  of  receivers'  certificates  to 
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(e)  It  is  an  essential  to  the  validity  of  such  certificates  that 
they  shall  be  issued  and  delivered  for  the  purposes  authorized  by 
the  court* 

(f)  They  are  authorized  with  the  greatest  caution  by  the  court 
and  only  when  the  necessity  therefor  is  clear  and  their  propriety 
not  seriously  questioned.' 


pay  for  work  to  be  done  under  a  con- 
tract approved  by  the  court  and  pro- 
yiding  for  payment  in  cash,  or  such 
certificates,  are  entitled  to  be  heard  as 
to  whether  such  certificates  should 
be  issued.  Dam  y.  Orank,  96  CaL 
888. 

ReceiTers'  certificates  issued  under 
an  order  made  after  a  decree  of  fore- 
closure and  sale  of  property,  which 
contain  on  their  face  a  proyisiou  au- 
thorized by  the  order  making  them  a 
lien  on  the  property,  will  constitute  a 
first  lien  thereon,  if  the  order  is  not 
appealed  from.  Ez  parte  Farmers* 
Loan  d  T.  Go.  129  U.  S.  206, 82  L.  ed, 
656. 

The  power  of  court  to  authorize  the 
issuance  of  receivers*  certificates,  and 
to  make  them  a  charge  upon  a  rail- 
road and  its  property  superior  to  the 
lien  of  mortgages  and  statutory  liens, 
is  to  be  exercised  with  great  caution, 
and  when  possible  with  consent  or 
acquiesence  of  the  parties  interested 
in  the  funds.  Investment  Go,  v.  Ohio 
di  N.  W.  R  Go,S&  Fed.  Rep.  48. 

The  petition  of  a  receiver  of  an  in- 
solvent railroad  company  to  borrow 
money  and  issue  certificates  therefor, 
for  the  purpose  of  completing  im- 
provements already  begun,  will  not 
be  granted  if  it  is  doubtful  whether 
the  selling  price  of  the  road  would  be 
enhanced  thereby  except  upon  con- 
sent of  the  bondholders  and  lien- 
holders  interested.  Investment  Go.  v. 
Ohio  d  N.  W.  R,  Go.  supra. 

An  order  made  upon  the  consent  of 
some  of  the  interested  bondholders 


and  lienholders  authorizing  the  re- 
ceiver to  borrow  money  and  issue 
certificates  for  improvements,  will 
not  be  made  a  charge  upon  the  in- 
terest or  aifect  the  lien  of  noncon- 
senting  parties,  unless  it  is  made  clear 
to  the  court  that  the  value  of  the  road 
will  be  80  increased  by  the  improve- 
ments to  such  extent  as  to  make  il 
equitable  to  require  them  to  pay  their 
ratable  proportion  of  the  cost,  /n- 
vestment  Go.  v.  Ohio  db  If.W.  R  Go. 
supra. 

A  circuit  judge  may  authorize  the 
receiver  of  a  railroad  to  issue  his  cer- 
tificates to  procure  funds  for  the 
maintenance  of  the  road,  under  S.  C. 
Rev.  Stat,  g  2244,  providing  that  such 
court  shall  always  be  open  for  the 
purpose  of  making  all  interlocutory 
orders  preparatory  to  the  hearing  of 
all  causes  on  their  merits,  and  that 
any  judge  may  make  such  order. 
State  V.  P&rt  Royal  db  A.  R.  Go.  {S.  C.) 
28  8.  E.  868.  Cf .  Bank  of  Montreal 
V.  Ghieago,  G.  A  W.  R  Go.  48  Iowa, 
618;  Goe  v.  New  Jersey  M.  R  Go.  27 
N.  J.  Eq.  87;  Hoover  v.  Montelavr  db 
O.  L.  R.  Go.  29  N.  J.  Eq.  4;  Oibert  v. 
Washington  Gity,  V.  M.  dtG.S.R  Go. 
88  Qratt  686;  Meyer  v.  Johmton,  58 
Ala.  287. 

*  Stanton  v.  Alabama  dbG.R  Go.  81 
Fed.  Rep.  585;  Union  Trust  Go.  v. 
Ghieago  dt  L.  H.  R  Go.  1  Fed.  Rep. 
518. 

*  Meyer  v.  Johnston,  68  Ala.  287; 
Wallace  v.  Loomis,  97  U.  8.  146,  24  L. 
ed.  895;  Jerome  v.  MeGarter,  94  U.  8. 
784,  24  L.  ed.  186;  Hoover  v.  Montelair 
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(g)  The  court,  having  ordered  the  issuing  of  receiver's  certifi- 
cates, should  see  that  the  holders  are  protected  by  the  final  decree 
-either  by  requiring  the  purchaser  to  assume  their  payment,  or 
providing  for  their  payment  from  the  sale  proceeds/ 

(h)  A  receiver,  having  deposited  the  money  realized  on  the  sale 
of  certificates  and  checked  against  the  same,  is  estopped  from 
questioning  the  validity  of  certificates  in  the  hands  of  an  innocent 
purchaser.* 


4s  G.  L,  R.  Co.  29  N.  J.  Eq.  4;  Smith 
V.  McOuUough,  104  U.  S.  25,  26  L. 
«d.  9l81\MiUenberger  v.  Loganspori,  0, 
dS,  W.R  Co.  106  U.  8.  286,  27  L. 
^.  117;  ^net  y.  Maryland  0.  R,  Co. 
59  Fed.  Rep.  25. 

'  Where  a  decree  of  sale  provides  for 
the  payment  of  the  undue  principal 
of  certain  receivers'  certificates  and 
interest,  it  cannot  be  claimed  by  the 
purchaser  that  the  lien  for  such  prin- 
cipal and  interest  extends  only  to  the 
•amount  originally  paid  to  the  receiver. 
GeniralNat.  Bank  ▼.  HoMrd,  80  Fed. 
Rep.  484.  Gf.  MereantOe  Tnut  Oo.  v. 
Kanawha  d  0.  R.  Oo.  68  Fed.  Rep.  6; 
Weison  v.  Chapman,  76  Hun,  592. 

The  court,  when  it  has  authorized 
the  issuance  of  certificates,  with 
knowledge  of  all  parties  in  interest, 


will  protect  the  holders  thereof. 
Humphrey%  v.  AUen,  101  111.  490; 
Union  Trust  Co.  v.  IJUnoU  M,  R.  Oo. 
117  U.  8.  434,  29  L.  ed.  963;  MiUen- 
herger  v.  Logansport,  0.  db  8.  W.  R.  Co. 
106  U.  S.  286,  27  L.  ed.  117;  Centrai 
Trust  Co.  V.  Seasongood,  180  U.  S.  482, 
82  L.  ed.  985;  Knedand  v.  Luce,  141 
U.  S.  491,  85  L.  ed.  880;  Alabama 
Iron  A  R.  Oo.  v.  Anniston  Loan  dh  T. 
Oo.  57  Fed.  Rep.  25;  JUreantOe  Trust 
Oo,  V.  Kanawha  db  0.  R.  Coi  58  Fed. 
Rep.  6:  Gordon  v.  Newman,  62  Fed. 
Rep.  686;  LavuhUn  v.  UmUd  States 
RolUng-Stock  Co.  64  Fed.  Rep.  25; 
Snow  T.  Window,  54  Iowa,  200;  Lang- 
don  V.  Vermont  d  C.  R.  Oo.  58  Vt.  228; 
Stevens  v.  Union  Trust  Co.  5  Hun,  498. 
*  Alabama  Iron  d  R.  Oo.  v.  Anniston 
Loan  d  T.  Oo.  67  Fed.  Rep.  25. 
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§800.  Pertaining   to  decedents'  es- 
tates. 

(a)  General. 

(b)  Contests  over  wills. 

§  301.  As  to  executors  and  adminis- 
trators, 
(a)  When  appointed, 
(i)  Violation  of  trust;  waste, 

etc. 
(S)  Insolvency   of    executor; 

waste,  etc. 
{$)  Removal  from  state. 

(4)  Death  of;  refusal  to  act 

(5)  Property  devised   belong- 

ing to  another. 
{€)  Misapplication  of  executor; 
fraud. 

(7)  No  one  competent  to  act. 

(8)  Contest   between    foreign 

and  local  administrator. 
{9)  Nonresident  executor. 
(10)  Property  in  foreign'  coun- 
try. 


(11)  Bankruptcy  of  executor. 

(if)  Conversion  of  trust  prop- 
erty by  executor. 

(IS)  In  matter  of  fraud. 

(14)  Refusal  to  obey  order  of 
court.  Illegal  trust. 

(b)  When  not  appointed. 

(2)  Poverty  of  executor  or  ad- 
administrator. 

(S)  Creditor's  proceeding  pend- 
ing at  death  of  testator. 

(S)  Application  of  surety  on 
bond,  etc. 

(4)  When   defendant   is   sol- 

vent. 

(5)  When  complunt  not  ade- 

quate. 
(€)  When  misapplication  not 
clearly  shown. 

(c)  Misconduct  and   refusal  Xxy 

act. 

(d)  Where  no  one  competent  to 

act. 


§  300.    Beeeiyership  in  decedents'  estates. 

(a)  General. 

A  court  of  chancery  will  not  interfere  in  matters  concerning' 
the  administration  of  an  estate,  and  take  the  administration  from 
those  who  by  law  are  entitled  to  it,  except  in  cases  where  there 
appears  to  be  an  urgent  necessity  in  order  to  preserve  and  pro- 
tect the  property  from  injury  and  loss,  or  where  there  is  no  one 
legally  competent  to  administer,  or  where  those  charged  with  the 
duty  are  violating  the  trust  imposed  in  them  by  law.  The  rea- 
son for  this  rule  is  in  the  principle  that  where  the  law  has  cre- 
ated an  office  and  charged  the  occupant  with  the  duties  apper- 
taining thereto,  no  court  will  willingly  step  in  and,  througli  its 
officers,  assume  the  functions  of  the  legally  constituted  authori- 
ties, and  particularly  so  where  another  court  is  given  jurisdiction 

526 


RECEIVERSHIP  IN  DECEDENTS*  ESTATES.  52T 

to  adequately  and  completely  protect  the  interests  of  all  par- 
ties concerned,  as  in  the  administration  of  estates.  The  probate 
courts,  and  those  of  similar  jurisdiction,  are  usually  clothed  with 
ample  and  complete  power  in  this  regard. 

(b)  Contests  over  wills. 

Where  there  is  a  contest  between  parties  interested  in 
estate,  growing  out  of  the  validity  of  a  will,  and  a  receiver  has 
been  appointed  prior  to  the  appointment  of  an  administrator 
pendente  lite^  and  the  contest  is  likely  to  be  protracted,  it  is 
proper  to  order  the  receiver  to  turn  over  to  the  administrator 
pendente  lite  the  personal  and  real  estate  belonging  to  the  testate. 
This  is  based  upon  the  fact  that  the  orphans'  court  appointing 
the  administrator  is  the  proper  court  for  the  adjudication  of  the 
matters  in  dispute,  and  the  jurisdiction  of  the  chancery  court 
was  temporary  and  for  the  purpose  of  preserving  the  property 
until  such  time  as  the  proper  court  appointed  a  person  with  full 
power  to  protect  and  preserve  the  property.* 

Where  an  administrator  of  a  life  estate  has  been  appointed  and 
has  partially  administered  the  estate,  a  receiver  will  not  be  ap- 
pointed, however  proper  it  might  have  been  to  do  so  in  the  fii*st 
instance.' 

Where  land  has  been  devised  to  two  persons  under  a  will,  and 
subsequent  to  the  execution  of  the  will,  the  testator  conveyed  part 
of  the  land  to  one  of  the  legatees,  who  entered  upon  such  land  and 
operated  the  same  as  mining  property,  and  it  appears  that  there  is 
danger  of  waste  of  the  property,  and  the  solvency  of  the  legatee 
and  grantee  was  doubtful,  the  court  may  appoint  a  receiver,  it 
also  appearing  that  the  land  was  charged  by  the  testator  with 
the  payment  of  debts.  In  such  case,  it  appearing  that  the  prop- 
erty over  which  a  receiver  was  asked  to  be  appointed  was  mining 

'A  court  of  chancery  cannot  appoint  'Where  an  administer  for  a  life 

a  receiver  after  the  granting  of  let-  tenant  has  been  appointed  and  has- 

ters  pendente  lite  by  the  orphan's  court,  partially  administered  the  trust  estate, 

and  if    such  receiver  has  been  ap-  a  receiver  for  such  estate  will  not  be 

pointed    prior    thereto,    his    powers  appointed.      Shannon   v.    Davis,   64 

cease  after  the  grant,  and  he  will  be  Miss.  717. 
discharged   and  directed   to  deliver 
over  the  property  to  such  administra- 
tor.   Be  Colvin,  3  Md.  Oh.  278. 
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property  and  machinery  for  operating  such  mines,  every  bene- 
ficial and  legitimate  object  will  be  attained  by  leaving  the  oper- 
ations to  go  on  as  before,  and  requiring  returns  to  be  made  to 
the  appointee  from  time  to  time,  and  securing  tlie  same  by  bond, 
conditioned  for  the  payment  of  the  proceeds  as  ordered  by  the 
court.* 

§  301.    As  to  executors  and  administrators. 

(a)  When  appointed. 

Afl  we  have  already  seen  in  the  case  of  testamentary  trustees, 
the  court  will  sometimes  appoint  a  receiver  of  property  in  the 
hands  of  executors  and  administrators,  but  in  all  such  cases  there 
must  be  a  strong  case  made  out  establishing  immediate  danger  to 
the  trust  fund  or  property.  This  must,  of  necessity,  be  the  rule 
for  the  reason  that  the  wishes  of  the  testator  would  be  disregarded 
in  case  of  executors  or  the  orders  of  a  court  of  co-ordinate  juris- 
diction be  annulled  in  case  of  administrators.  A  receiver  may  be 
appointed  in  lieu  of  an  administrator,  or  executor,  (i)  Where  it 
is  shown  that  the  trust  has  been  clearly  violated,  resulting  in  waste 
or  misappropriation,"  or  that  such  a  result  is  probable ;  {£)  or  that 


J  SUth  V.  Jones,  101 N.  C.  860.  This 
requirement  is  peculiarly  applicable 
where  the  party  in  possession  is  a 
legatee  under  the  will  and  also  claims 
the  property  under  a  deed  from  the 
testator. 

•  JBdrman  v.  Wagener,  88  8.  C.  487. 
In  this  case  a  suit  was  instituted  by 
the  executor  for  the  sale  of  land  and 
to  marshal  assets  and  to  enjoin  cred- 
itors from  suing  at  law,  in  which  gen- 
eral creditors  intervened,  and  asked 
to  have  a  receiver  appointed  on  the 
ground  that  the  executor  was  guilty 
of  misconduct  in  his  management  of 
the  estate,  and  was  not  a  safe  custo- 
dian thereof  and  was  insolvent.  It 
was  also  held  that  the  Judgment  and 
execution  returned  in  such  case  was 
unnecessary,  for  the  reason  that  the 
principle  has  no  application  in  a  suit 
to  marshal  assets,  or  in  a  suit  to  com- 


pel an  administrator  or  executor  to 
account.  Cf.  Feizer  v.  HugJtes,  27 
8.  C.  408;  AfiHtin  v.  Marria,  28  8.  C. 
408.  In  Middleton  v.  DodnoeQ,  18 
Yes.  Jr.  266,  Lord  Ersklne  said: 
"But  if  a  manifest  abuse  of  the  trust 
by  wasting  the  property  appears, 
which  does  appear  in  this  Instance, 
not  from  a  single  act  but  an  habitual 
and  prospective  course  of  dealing, 
bringing  the  property  into  danger,  can 
it  be  said  that  this  court  is  not  to  treat 
an  executor  as  any  other  trustee  ?  And 
an  executor  may  say  that  unless  he  is 
proved  to  be  insolvent,  the  court  is  to 
overlook  the  misapplication  and  re- 
fuse a  receiver."  In  this  case  the  ap- 
plication was  before  answer.  The 
marriage  of  an  executrix  to  a  second 
husband  in  necessitous  circumstances 
where  there  were  infant  children  by 
the  first  marriage  was  held  sufficient 
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the  executor  is  insolvent,  and  this  fact  is  coupled  with  waste  or 
misapplication ; '  {3)  or  his  removal  from   the  state  and  thus  an 


ground  for  the  appointment  of  a  re- 
ceiver in  BiUon  y.  Lady  Mount  Coi- 
hell,  4  Bro.  P.  C.  306;  Lake  ▼.  De 
Lambert,  4  Ves.  Jr.  593.  In  Stairley 
V.  Babe,  McMulI.  Eq.  22,  it  appeared 
that  the  executrix  had  managed  the 
estate  judiciously,  but  subsequently 
married  a  second  husband  possessing 
no  qualifications  for  the  management 
of  such  an  estate,  but  was  young,  of 
limited  means,  and  without  experience 
and  with  little  aptitude  for  any  oc- 
cupation. Cf.  Jenkifis  y.  Jenkins^  1 
Paige.  248;  Oildersleeve  v.  Lester,  68 
Hun,  532. 

>  Pnee  v.  Price,  23  N.  J.  Eq.  428. 
in  this  case  the  court  found  that  there 
had  been  waste  and  misappropriation 
and  a  refusal  to  answer  concerning 
the  same.  In  Duval  v.  Marshall,  80 
Ark.  230,  it  appeared  that  the  admin- 
istrator had  hindered  and  embarrassed 
the  collection  of  the  debts  of  the  es- 
tate. It  was  also  held  that  the  court 
haying  acquired  jurisdiction  to  col- 
lect and  hold  the  assets  it  would  retain 
jurisdiction  to  settle  the  estate.  Up- 
on the  question  of  insolvency  of  the 
executor  the  court  in  Fairhaim  y. 
FisTier,  67  N.  C.  390.  said :  *'The  mere 
poverty  of  the  executor  does  not  au- 
thorize the  court  against  the  will  of 
the  testator  to  remove  him  by  placing 
a  receiver  in  his  place.  There  must 
be  in  addition  some  maladministra- 
tion or  some  danger  of  loss  from  the 
misconduct  or  negligence  of  the  ex- 
ecutor for  which  he  will  not  be  able 
to  answer  by  reason  of  his  insolvency. 
That  seems  to  be  the  well-settled  rule. 
♦  *  •  The  only  pretext  for  a  receiver 
as  far  as  the  case  appears  in  these  pro- 
ceedings, is  the  misunderstanding  be- 
tween the  two  executors.  But  that 
ia  not  sufficient  of  itself  or  in  connec- 
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tion  with  the  limited  circumstances  of 
the  defendant."  Nor  will  the  fact  that 
it  appears  that  the  executrix  is  a  per- 
son of  little  or  no  fortune  be  sufficient 
in  the  absence  of  proof  of  mismanage- 
ment; nor  is  the  fact  of  a  dispute  in 
another  court  concerning  the  probate 
sufficient.  Knight  y.  Duplessis,  1 
Ves.  Sr.  324.  In  Howard  v.  Papera, 
1  Madd.  142  (Am.  ed.  p.  86)  the  vice 
chancellor  says:  "No  misapplication 
or  abuse  of  trust  is  made  out  against 
this  executrix,  and  it  would  be  too 
much  to  take  the  administration  of 
this  testator's  property  out  of  her 
hands  merely  because  she  is  poor,  a 
circumstance  known  to  her  husband, 
the  testator,  when  he  appointed  her 
executrix."  Cf.  Oladdon  v.  Stoneman, 
note  to  last  case  cited ;  Jenkins  y.  Jen- 
kins, 1  Paige.  243;  Price  y.  Price,  28 
N.  J.  Eq.  428. 

In  Anonymous,  12  Ves.  Jr.  4.  the 
question  l)efore  the  court  was  upon 
the  sole  ground  that  the  executrix  had 
no  property  other  than  an  annuity  of 
£20  given  her  by  the  testator,  and 
that  therefore  a  receiver  should  be 
appointed,  aod  Sir  William  Grant 
says:  * 'There  is  no  doubt  that  in  sev- 
eral instances,  as,  if  the  executor  has 
wasted  the  effects,  or  in  other  respects 
has  misconducted  himself,  this  court 
will  interfere.  But  has  the  court  ever 
taken  the  disposition  out  of  the  hands 
of  the  executor  on  account  of  his 
mean  circumstances — for  it  comes  to 
that?  Tou  must  prove  the  unfitness 
of  the  person.  In  this  case  the  only 
ground  is  that  she  is  not  a  person  of 
properly.  ♦  •  »  If  any  miscon- 
duct.waste,or  improper  disposition  of 
the  assets  were  shown  the  court  would 
instantly  interfere."  Cf.  Oray  y. 
Oaither,  74  N.  C.  287.     But  if  the  as- 
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abandonment  of  the  trust;  *  (-^)  or  the  death  of  .the  executor,  or 
death  of  one  and  refusal  of  the  other  to  act ;  *  (5)  or  where  a  sale 
of  property  is  necessary,  the  legal  title  to  which  was  in  the  testa- 
tor, and  which  he  devised  to  an  executor,  but  in  which  another 
person  had  an  interest  and  equitable  title ;  *  {6)  or  where  judgment 
creditors  allege  fraud  and  misapplication  by  an  executor  and  in- 
solvency,* or  where  he  has  given  no  security,  and  has  mismanaged 
the  estate,  and  is  about  to  leave  the  country; '  (7)  or  where  by  reason 
of  a  contest  in  the  court  of  probate  there  is  no  proper  pei-son  to 
receive  the  estate;*  (<^)  or  where  a  foreign  administrator  has 


signee,  upon  his  own  petition,  has 
been  adjudged  a  bankrupt  a  receiver 
is  proper,it  not  being  within  the  power 
of  his  assignee  in  bankruptcy  to  have 
charge  of  the  trust  property.  Steele 
V.  Cobham,  L.  R.  1  Ch.  App.  825; 
Oladdon  v.  SUmeman,  1  Madd.  142, 
note  (Am.ed.  p. 86).  In  a  bill  by  a  ward 
charging  waste  and  insolvency  on  the 
part  of  an  administrator,  a  receiver 
may  be  appointed.  Ware  v.  Ware,  42 
Ga.  408.  In  Gray  v.  Oaither,  74  N. 
C.  287,  an  executor  converted  his 
land  and  personal  estate  into  notes 
and  money,  and  the  court  held  the 
estate  to  be  insecure.  It  was  also  held 
that  though  the  trustee  was  insolvent, 
if  the  testator  knew  of  that  fact  it 
would  not  be  ground  for  removal. 

^Ex  parte  OaUuehat,  1  Hill,  Eq. 
148.  In  this  case  the  executor  had  re- 
moved to  another  state  and  the  appli- 
cation was  made  by  the  eeetui  que  tntst. 

*  Palmer  v.  Wright,  10  Beav.  234.  In 
this  case  it  would  seem  that  the  power 
of  the  probate  court  to  appoint  a  suc- 
cessor would  afford  ample  relief. 
The  Master  of  Rolls  says:  "Nothing,  I 
think,  can  be  more  clear  than  when 
there  are  two  trustees  and  executors, 
and  one  dies  and  the  survivor  refuses 
to  act,  the  persons  beneficially  inter- 
ested in  the  estate  are  entitled  to  the 
protection  of  the  court  and  to  a  re- 
ceiver." 


»  Marvine  v.  Drexel,  68  Pa.  862.  In 
this  case  Drczel,  the  trustee,  died,  or- 
dering his  executors  to  sell  his  real 
estate  whenever  they  thought  proper. 
There  was  an  agreement  as  to  the  pur- 
chase of  lands  between  Drexel  in  his 
lifetime  and  Marvine,  and  the  former's 
executors  and  Marvine  disagreeing  in 
regard  to  the  mode  of  selling,  a  re- 
ceiver was  appointed.  This  case  was 
based  upon  the  idea  that  a  receiver 
would  be  disinterested  and  the  execu- 
tors were  representatives  of  the  estate 
only,  and  that  the  court,  having  ob- 
tained jurisdiction,  would  direct  the 
sale  in  the  interest  of  all  parties. 

^Ex  parU  Walker,  25  Ala.  81;  8eoU 
v.  Bec?ier,  4  Price,  Exch.  Rep.  346. 

»  ChappeU  v.  Akin,  39  Ga.  177.  The 
allegations  of  the  bill  in  this  case  were 
that  the  executor  was  insolvent,  un- 
married, extravagant,  engaged  in  no 
settled  business,  intending  soon  to 
move  to  Honduras,  and  was  badly 
managing  his  own  business,  and 
threatened  to  sell  the  trust  property. 

^BendaU  v.  BendaU,  1  Hare,  152. 
In  Wood  V.  Hutchinge,  2  Beav.  289, 
an  appeal  was  pending  in  the  privy 
council  from  the  ecclesiastical  court, 
and  the  power  of  the  administrat- 
or pendente  Ute  had  been  suspended 
by  an  inhibition  from  the  appeal 
court  and  there  was  no  one,  pending 
the  litigation,  to  care  for  the  estate. 
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brought  property  of  the  estate  within  the  jurisdiction  of  a  court 
of  chancery  where  there  is  a  local  administrator ;  *  {9)  or  where 
the  executor  is  a  nonresident;*  {10)  or  where  the  property  is  in 
a'  foreign  country ; '  {11)  or  where  the  executor  has  become  a 
bankrupt ;  *  {12)  or  where  the  executor  converts  the  trust  prop- 
erty to  his  own  use/  the  great  advantage  to  be  secured,  however, 
through  the  instrumentality  of  this  proceeding  is  preventive  in 
its  nature  rather  than  to  redress  grievances  that  have  already  been 
committed ;  *  {IS)  or  where  fraud  is  charged ; '  {14)  or  where  the 
trustee  has  been  ordered  to  pay  money  due  from  him  on  an  al- 
leged breach  of  trust, '  or  where  the  bill  is  filed  to  wind  up  an 


*  Hervey  v.  Fiizpatrick,  Kay,  421. 

*  Jones  Y.Smiih,  10  Hare.  71.  (No  ap- 
pearance of  defendant  and  no  written 
opinion.) 

'In  Cockburn  ▼.  Bapluid,  2  Sim.  & 
S.  453,  the  application  was  made  by  the 
executor  resident  in  England,  and  the 
court  required  resident  sureties  in 
England. 

In  order  to  Justify  a  court  in  ap- 
pointing a  receiver  to  take  property 
from  an  executor  or  administrator 
who  has  been  appointed  by  the  proper 
court  under  letters  testamentary  or  of 
administration,  it  must  be  alleged  in 
the  bill  or  otherwise  shown  by  afBda- 
vits  or  other  competent  evidence: 

(1)  That  there  is  Imminent  danger  to 
the  estate ;  (2)  that  the  probate  court,  or 
court  exercising  probate  jurisdiction, 
has  inadequate  power  to  afford  ade- 
quate relief ;  (3)  that  the  allegations 
and  charges  are  definite  and  spe- 
cific, and  not  on  information  and 
belief ;  (4)  that  the  executor  or  ad- 
ministrator is  irresponsible,  or  his 
bond  insufficient  or  inadequate. 

A  receiver  in  lieu  of  an  executor  or 
administrator  may  properly  be  ap- 
pointed: (1)  Where  it  is  shown  that  a 
trust  has  been  clearly  violated  and  as 
a  result  serious  waste  and  misappro- 
priation has  followed;  (2)  that  the  ex. 
ecutor  or  administrator  is  insolvent 


and  this  fact  coupled  with  misman- 
agement and  waste  or  misapplica- 
tion; (8)  on  his  removal  from  the  state 
and  thus  abandoning  the  trust;  or  (4) 
in  case  of  his  death,  or  where  there  is, 
by  reason,  a  contest  over  the  right  to 
administer  and  there  is  no  one  legally 
entitled  to  receive  and  care  for  the 
funds  or  property,  pending  the  litiga- 
tion. 

*  Steele  v.  Cobham,  L.  R.  1  Ch.  App. 
825;  Langley  v.  Hawk,  5  Madd.  46; 
Oladdon  y.SUmeman.l  Madd.  142  (Am. 
ed.  p.  86  note).  In  the  first  case  above 
cited  the  court  held  that  the  fact  that 
the  assignees  were  not  before  the  court 
was  not  material. 

*In  Graff  v.  Qaither,  74  N.  C.  237, 
the  court  ordered  the  executor  to  give 
the  bond  for  the  protection  of  the  assets 
and  for  the  performance  of  the  final 
decree  and  upon  his  failure  to  do  so 
then  a  receiver  should  be  appointed. 
There  was  no  dereliction  of  duly  on 
the  part  of  the  executor  and  the  court 
held  under  such  a  state  of  facts  it  was 
error  to  appoint  a  receiver  in  the  first 
instance. 

•  Perrin  v.  Lepper,  56  Mich.  851 ; 
Dougherty  v.  McDougald,  10  Ga.  121. 

'  Vernon  v.  Kimie,  2  U.  C.  Jur.  40. 

8  Goney  v.  BenneU,  54  L.  J.  Ch.  1130; 
Leathes  v^Leathes^W  eek\y  Notes,  1882, 
p.  71 ;  Whiteley  v.  Learoyd,  56  L.  T.  846. 
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ille^l  tniPt,'   or  where  it  is  necessary  to  prevent  the  transfer  of 
property  held  in  trust.* 

(b)  When  not  appointed. 

The  eonrt  will  not  appoint  a  receiver  in  lieu  of  an  executor  or 
administrator  (7)  where  the  only  ground  of  complaint  alleged  is 
the  poverty  or  financial  irresponsibility  of  the  person  acting  in 
this  relationship;'  nor  (^)  in  a  creditor's  proceeding  where  the 
bill  was  filed  against  the  intestate  debtor  in  his  lifetime,  and  after 
his  death  revived  against  his  administrator;*  nor  where  the 
alleged  cause  of  complaint  occurred  during  the  lifetime  of  the 
intestate,  and  where  there  is  no  allegation  of  mismanagement 
against  the  administrator;*  nor  {3)  on  the  application  of  a  surety 
on  the  bond  of  the  administrator,  where  the  purpose  is  to  require 
the  administrator  to  secure  the  bondsman  on  account  of  his  lia- 
bility lor  his  principal;'  nor  {4)  where  the  defendant  is  perfectly 
solvent,  and  where  he  offers  to  secure  the  plaintiff  in  whatever 


» Cameron  ▼.  Havemeyer,  26  Abb.  N, 

C.  438. 

«Ztt«  ▼.  Qrimont,  17  111.  App.  808. 

» In  Fairbaim  y, Fisher,  4  Jones  £q. 
3flO,  the  court  say :  *  *  There  does  not 
appear  to  be  any  change  for  the 
worse,  at  least  in  the  property  or 
credit  of  the  executor,  since  the  death 
of  the  testator  or  even  the  making  of 
his  will;  the  mere  poverty  of  the 
executor  does  not  authorize  the  court 
against  the  will  of  the  testator  to  re- 
move him  by  placing  a  receiver  in  his 
place.  There  must  be  in  addition 
some  maladministration,  or  some 
danger  of  loss  from  the  misconduct 
or  negligence  of  the  executor,  for 
which  he  will  not  be  able  to  answer 
by  reason  of  his  insolvency."  HotMrd 
V.  Papera,  1  Madd.  142;  Oladdon  ▼. 
Stoneman,  1  Madd.  143,  riote;  Johns  v. 
Johns,  28  Ga.  81;  Anonymous,  12 
Ves.  Jr.  4. 

*Afathews  ▼.  Neilsan,  8  Edw.  Gh. 
346;  Sylvester  v.  Reed,  8  Edw.  Ch. 
296.    In  these  two  cases  it  was  held 


that  a  creditor's  bill  could  not  be  re- 
vived against  the  debtor's  administra- 
tor where  the  purpose  is  to  obtain 
the  appointment  of  a  receiver. 

•  Perrtn  v.  Lepper,  56  Mich.  851. 
There  was  no  showing  whatever  that 
the  property  was  being  wasted  by  the 
complainant  administrator,  or  that 
the  estate  was  unsafe  in  his  hands, 
and  a  receiver  was  refused. 

•  DelaneyY,  Tipton,  3Hayw.  (Tenn.) 
14.  In  this  case  Delaney,  the  surety 
on  the  administrator's  bond,  filed  a 
bill  and  asked  for  an  order  on  the 
administrator  to  give  security  to  him, 
and  in  default  of  so  doing  that  a  re- 
ceiver be  appointed  to  take  posses, 
sion  of  the  assets, — held,  that  the  plain- 
tiff was  not  entitled  to  the  relief.    Cf. 

Walker  v.  Drew,  20  Fla.  908,  as  to  a 
surety  of  a  deceased  debtor  and  his 
right  to  have  a  receiver;  and  Steti- 
house  V.  Davis,  82  N.  C.  482,  as  to  the 
right  t)f  a  surety  of  a  purchaser  at  an 
administrator's  sale. 
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rights  he  may  be  entitled  to  on  final  hearing;'  nor  (5)  where  the 
acts  of  an  executor  complained  of  are  not  serious,  and  he  has  tlie 
confidence  of  the  business  men  of  the  community ;'  nor  (6)  where 
the  misapplication  of  the  funds  charged  is  not  clearly  shown.* 

There  must  be  a  strong  case  made  for  the  appointment  in  order 
to  justify  a  court  in  interfering  in  the  matter  of  trustees  who 
have  been  appointed,  or  authorized  to  act  under  the  orders  of 
another  court  of  competent  jurisdiction,  and  especially  so  in  the 
case  of  executors  who  are  presumed  to  have  been  appointed  by 
reason  of  some  peculiar  fitness  or  confidence  reposed  in  them  by 
the  testator/ 


*A  receiver  of  a  dececlent*s  estate 
should  not  be  appointed  without  giv- 
ing a  defendant,  who  is  shown  to  be  en- 
titled to  at  least  half  the  estate  and  to 
be  perfectly  solvent,  an  opportunity  to 
give  a  sufficient  bond  to  protect  the 
petitioner  in  whatever  rights  he  may 
be  able  to  establish  at  the  final  hear- 
ing.    Bivins  v.  Marvin,  96  Ga.  268. 

*  That  one  of  the  three  executors  of 
an  estate  without  bond  has  been  seen 
a  few  times  playing  cards  for  money 
is  not  sufficient  cause  for  the  appoint- 
ment of  a  receiver  pending  an  action 
by  the  heirs  to  recover  their  alleged 
interest  in  the  estate,  and  for  par- 
tition, where  a  large  number  of  busi- 
ness and  professional  men  in  the  com- 
munity where  such  executor  lives 
affirm  his  integrity  of  character  and 
his  entire  fitness  for  the  trust.  Hari'U 
V.  Hicks  (Tex.  Civ.  App.)  34  8.  W. 
9»8. 

*  The  advance  by  the  executors  to 
the  widow  of  less  than  half  of  the 
cash  on  hand,  which  was  prima  fade 
a  community  fund,  does  not  authorize 
the  appointment  of  a  receiver  pend- 
ing an  action  by  the  heirs  to  recover 
their  alleged  interest  in  the  estate, 
and  for  partition,  upon  the  ground  of 
misapplication  of  the  funds  and  re- 
fusal to  allow  the  plaintiffs  free 
Access  to  the  books  of  deceabed,  where 


the  widow's  interest  in  the  estate  is 
apparently  largely  in  excess  of  the 
amount  paid  her,  and  she  was  other- 
wise without  means  of  support.  Har- 
ris V.  Hieks  (Tex.  Civ.  App.)  84  8.  W. 
988. 

A  receiver  cannot  be  appointed  in 
an  action  against  a  foreign  executor 
as  an  individual  to  apply  securities 
of  the  estate  to  redeem  securities  of  a 
third  person  pledged  for  the  testator's 
debt,  as  the  executor  in  his  individual 
capacity  could  not  be  compelled  so  to 
do.  CMUns  V.  Stewart,  2  App.  Div. 
271. 

^In  Shannon  v.  Davis,  64  Miss. 
717,  it  is  held  that  where  an  adminis- 
trator has  been  appointed  and  has 
partially  administered  the  estate  a  re- 
ceiver is  improper,  though  it  might 
have  been  proper  to  appoint  in  the 
first  instance.  In  Perrin  v.  Lepper, 
56  Mich.  851,  it  was  held  that  in  the 
absence  of  proof  of  waste  on  the  part 
of  the  administrator,  or  danger  to  the 
estate,  the  appointment  would  not  be 
made.  Cooley,  J.,  says:  "Receivers 
are  not  appointed  by  way  of  punish- 
ment of  parties,  and  especially  of 
dead  parties,  for  their  misconduct." 
The  court,  however,  will  not  hesitate 
where  the  administrator  is  seeking  to 
administer  property  the  title  to  which 
appears  to  be  in  another.     HUl   v. 
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(c)  MisooNDUcrr  and  refusal  to  act. 

Where  an  executor  refuses  to  collect  and  account  for  a  fund 
that  was  placed  by  his  intestate's  will  in  a  firm  for  a  definite 
period,  and  there  is  danger  of  its  being  lost  by  reason  of  such 
refusal,  a  receiver  is  proper,  and  the  court  has  power  to  make  the 
appointment.  While  courts  are  slow  to  appoint  receivers  to  take 
property  of  an  estate  from  the  hands  of  an  administrator  who  has 
been  legally  appointed,  yet  where  the  administrator  is  attempting  to 
administer  property  the  title  to  which  appears  to  be  in  another, 
then  in  such  case  a  receiver  should  be  appointed  if  the  circum- 
stances indicate  that  the  rights  of  all  the  parties  would  thereby 
be  more  eflEectually  and  expeditiously  protected  and  enforced.* 


Arnold,  79  Ga.  867.  Cf.  Stairley  ▼. 
Babe,  McMull.  Eq.  ^;  MiddUion  ▼. 
Dodsuf€U,  18  Ves.  Jr.  68.  And  see  Ben- 
daU  T.  Bendall,  1  Hare,  162,  where 
the  vice  chancellor  reviews  the  Eog- 
lish  doctrine  upon  this  subject.  And 
in  Haines  ▼.  Carpenter,  1  Woods, 
262,  the  court  refused  to  entertain  a 
bill  to  appoint  a  receiver  upon  the 
ground  that  the  executor  had  qualified 
and  given  bond  for  the  discharge  of 
his  trust  and  had  taken  possession  of 
the  estate  under  the  provisions  of  the 
will  of  the  testator,  where  the  allega- 
tions were  made  on  information  and 
belief.  The  court  say:  "The  property 
is  in  gremio  Ugis;  the  jurisdiction  of 
the  parish  court  has  attached  to  the 
assets;  they  are  in  the  hands  of  a 
trustee  who  is  required  to  account 
only  to  the  court  which  appointed 
him,  and  this  court  has  no  power  to 
take  the  assets  from  the  possession  of 
that  trustee  and  compel  him  to  ac- 
count here."  In  Wanneker  v.  Hiteh- 
eock,  88  Fed.  Rep.  888,  it  was  held 
that  where  the  probate  court  had  full 
power  to  protect  the  interests  of  all 
parties  a  receiver  would  not  be  ap- 
pointed. Cf.  Middleton  v.  Dodswell, 
18  Ves.  Jr.  266;  Haines  ▼.  Carpenter, 
supra. 


On  a  creditor's  bill,  a  decree  was 
rendered  establishing  the  claims  of 
creditors  and  directing  their  pay- 
ment out  of  such  assets  as  may  be 
applicable  to  them,  by  the  adminis- 
trator, and  ordering  the  receiver  to 
pay  the  claims  out  of  the  moneys  and 
securities  at  their  nominal  amount 
which  should  come  into  his  hands. 
Held,  that  the  direction  to  the  re- 
ceiver to  pay  was  subordinate  to  the 
right  of  the  administrator  to  determine 
the  applicability  of  the  assets,  and 
the  receiver  having  paid  out  money 
to  the  agent  of  a  creditor  without  the 
direction  of  the  administrator,  the 
court  granted  an  injunction  to  re- 
strain the  moneys  paid  to  such  agent 
within  the  control  of  the  court. 
Chreen  v.  Hanberry,  2  Brock.  403. 

*  Where  an  administrator  is  seeking 
to  administer  property,  the  title  to 
which  clearly  appears  to  be  in  an- 
other, then  a  receiver  should  be  ap- 
pointed, if  the  circumstances  indicate 
that  the  rights  of  all  the  parties  would 
thereby  be  more  effectually  and  expe- 
ditiously protected  and  enforced.  Hill 
V.  Arnold,  79  Ga.  867. 
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Where  it  appears  that  the  conduct  of  an  administrator  is  such 
as  to  hinder  and  delay  the  collection  of  the  assets  of  an  estate,  a 
court  of  chancery  has  power,  and  it  is  its  duty,  to  appoint  an  ad- 
ministrator to  collect  and  hold  the  assets,  and,  having  acquired 
jurisdiction  for  that  purpose,  it  may  retain  it  for  the  purpose  of 
finally  settling  the  estate.* 

If  an  executor  of  a  will  and  legatee  thereunder  files  a  bill  in 
the  nature  of  a  creditor's  bill,  enjoining  creditors  of  the  testate 
from  suing  him  at  law,  such  executor  is  a  quasi  trustee  for  the 
creditors,  and  on  proper  application  a  receiver  may  be  appointed, 
where  there  is  a  misuse  or  misapplication  or  waste  of  the  prop- 
erty, and  there  is  danger  of  loss,  and  in  such  case,  on  the  applica- 
tion of  creditors,  it  is  not  incumbent  to  show  that  they  have  ex- 
hausted their  legal  remedies,  the  basis  of  their  application  being 
mismanagement.  Where  the  application  is  based  upon  waste 
committed  by  the  executor  or  administrator,  the  charge  must  be 
specific  and  designate  the  thing  done  which  constitutes  the  waste 
complained  of.' 

A  creditor  may  file  a  creditor's  bill  against  the  executor  of  a 
deceased  debtor  to  make  him  account  for  the  estate  in  his  hands, 
without  first  having  obtained  a  judgment  at  law  and  procured  a 
return  of  execution  nulla  hona* 

But  where  an  executor  has  qualified  and  given  bond  for  the 
faithful  discharge  of  his  duties,  and  has  taken  possession  of  the 
property  of  the  estate  by  virtue  of  the  provisions  of  the  will,  a 
strong  case  must  be  made  against  him  to  induce  the  court  to  ap- 
point a  receiver  and  take  from  the  executor  the  property  of  the 
estate ;  and  in  such  case  the  charges  of  mismanagement  must  be 
positive  and  not  on  information  and  belief,  and  in  addition  to  the 
proof  of  danger  it  must  also  appear  that  the  executor  in  posses- 
sion is  irresponsible  or  his  bond  is  insuflicient/ 


*  Where  it  is  shown  that  the  exec- 
utor is  guilty  of  misconduct,  and  was 
not  a  safe  custodian  and  was  insolvent 
and  the  estate  is  insolvent,  a  receiver 
will  be  appointed.  Rarmon  v.  Wag- 
ener,  88  S.  C.  487. 

In  such  case  it  is  not  necessary  to 
establish  an  exhaustion  of  legal  reme* 
dies.     Harmon  v.  Wagener,  tupra. 


^Sanders  v.  Christie,  1  Grant  Ch. 
(Ont.)  187. 

« Harmon  v.  Wagener,  88  S.  C.  487. 

^  Where  an  executor  has  qualified 
and  given  bond  for  the  faithful  dis- 
charge of  his  trust,  and  taken  posses- 
sion of  the  property  of  the  estate  by 
virtue  of  the  provisions  of  the  will,  a 
strong  case  must  be  made  against  him 
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Where  an  administratrix  ifi  carrying  on  the  business  of  her  de- 
ceased husband,  on  the  filing  of  a  bill  by  the  heirs  of  such  de- 
ceased person  alleging  that  the  administratrix  was  not  the  widow 
of  the  deceased  it  is  proper  to  appoint  a  receiver.*  And  where  a 
bill  is  tiled  by  a  devisee  to  try  the  validity  of  a  will  as  to  real  es- 
tate the  court  will,  under  special  circumstances,  appoint  a  re 
ceiver  ;■  and  so  also  where  the  executor  is  carrying  on  the  business 
of  the  testator  pursuant  to  his  directions  and  it  is  shown  that  the 


to  induce  the  court  to  appoint  a  re- 
ceiver to  take  the  possession  of  the 
property  from  him.  Haines  v.  Gvr- 
p&nter,  1  Woods,  262. 

Cf.  Beverley  v.  Brooke,  4  Gratt.  208; 
Baivbridge  v.  Blair,  4  L.  J.  Ch.  N.  S. 
207;  Smith  v.  Smith,  2  Younge  &  0. 
861;  Middleton  v.  DodsioeU,  18  Yes. 
Jr.  286;  Hagga/rty  v.  Pittman,  1  Paige, 
298;  Burt  v.  Burt,  41  N.  T.  46. 

WiUie  V.  CorUee,  2  Edw.  Ch.  281. 
This  was  a  case  against  trustees  but 
the  principle  is  applicable  to  executors 
and  administrators  as  well.  The  vice 
chancellor  says:  "The  court  looks  to 
the  security  and  preservation  of  the 
property,  and  ought  not  to  interfere 
pending  the  litigation  when  the  plain- 
tiffs rie:ht  is  not  perfectly  clear  and 
the  property  itself,  or  the  income  aris- 
ing from  it,  is  not  shown  to  be  in  dan- 
ger; and  it  is  acknowledged  to  be  the 
rule  in  several  of  the  English  cases 
that  there  must  be  some  evil  actually 
existing,  or  some  evidence  of  danger 
to  the  property  or  a  strong  special 
case  of  fraud  in  the  defendant  clearly 
proved  to  induce  the  court  in  this 
stage  of  the  cause  to  take  the  property 
under  its  care.  Hugonin  v.  Basely^  18 
Ves.  Jr.  105;  MidcUeton  v.  DodsweU, 
18  Yes.  Jr.  286;  Lhyd  v.  Pamngfiam, 
16  Yes.  Jr.  69.  In  another  case  in  the 
Irish  chancery  court  it  has  been  ob- 
served that  such  an  interference  is,  to 
a  certain  extent,  giving  relief — ^in  fact 
depriving  defendants  of  a  present  use 
and  enjoyment  of  the  estate  and,so  far. 


a  decision  pro  tempore  against  them; 
and,  therefore,  without  some  strong 
necessity,  the  court  ought  not  to  do 
any  act  to  disturb  the  existing  posses- 
sion until,  from  a  view  of  the  whole 
case  and  by  a  regular  adjudication,  it 
can  pass  upon  the  right."  Houlditeh 
V.  Lord  Donegal,  1  Beatty,  402. 
Speaking  upon  the  general  subject  of 
the  appointment  of  receivers.  Lord 
Eldon  in  Lloyd  v.  Passingham,  16  Yes. 
Jr.  59,  says  the  court  must  not 
only  be  satisfied  of  the  existence  of 
the  fraud  but  must  be  morally  sure 
that  upon  the  hearing  of  the  cause  the 
party  would,  upon  those  circumstan- 
ces, be  turned  out  of  possession,  but  it 
must  see  some  danger  to  the  interme- 
diate rents  and  profits.  Cf.  Olark  v. 
Ridgely,  1  Md.  Ch.  70;  Bandle  v.  Car- 
ter, 62  Ala.  95;  Ex  parte  Walker,  25 
Ala.  81;  ffitchen  v.  Birks,  L.  R.  10  Eq. 
471. 

To  Justify  the  appointment  of  a  re- 
ceiver to  take  the  custody  of  assets  in 
the  hands  of  an  executor  or  adminis- 
trator there  must  be  actual  miscon- 
duct or  fraud,  and  immediate  danger 
of  loss.  Bandle  v.  Oarter  and  Ex 
parte  Walker,  eupra, 

*  Oraham  v.  Orakam,  2  Yict.  Rep. 
145. 

*  Middleton  v.  Sherlmme,  4  Younge 
&  C.  858.  But  not  in  the  absence  of 
an  allegation  of  the  insolvency  of 
those  in  possession  of  the  land.  Bryan 
V.  Moring,  94  N.  C.  694. 
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executor  is  insolvent,  that  there  is  sufficient  property  to  pay  the 
debt,  and  that  the  executor  refuses  to  pay  or  use  the  assets  for 
such  purpose  on  application  of  a  creditor, — under  such  a  state  of 
facts  a  receiver  will  be  appointed ;  *  but  in  the  absence  of  proof 
of  danger  of  loss  and  when  the  real  and  personal  property  are 
sufficient  to  pay  the  debts  of  the  decedent,  a  receiver  will  not  be 
appointed  of  the  rents  and  profits  of  the  real  estate.' 

(d)  Where  no  one  competent  to  act, 

A  receiver  of  the  property  of  a  decedent  will  be  appointed  by 
a  court  of  equity  if  it  appears  from  all  the  circumstances  that- 
there  is  no  executor  or  administrator,  and  if  there  is  imminent 
danger  of  the  property  of  the  decedent  being  taken  from  the 
state,  leaving  no  other  property  liable  to  pay  the  creditors  of  the 
estate,  and  where  the  person  in  possession  is  insolvent  or  is  a  non- 
resident, but  in  such  a  case  it  is  necessary  that  the  plaintiff  shall 
show  (1)  either  a  clear  right  in  himself  to  the  property  in  con- 
troversy, or  that  he  has  some  lien  upon  it,  or  that  it  constitutes 
a  special  fund  out  of  which  he  is  entitled  to  satisfaction,  and 
(2)  it  must  appear  that  the  property  was  obtained  by  the  defend- 
ant through  fraud  or  that  the  property  itself  or  the  income  from 
it  is  in  danger  of  loss  from  negligence,  waste,  misconduct,  or 
insolvency.' 

The  rule  that  a  receiver  will  not  be  appointed  to  take  property 


1  WUUi  ▼.  Sharp,  46  Hun,  540.  In 
this  case  the  bUl  was  filed  by  a  cred- 
itor against  an  insolvent  executor. 

'Where  it  does  not  appear  that  real 
and  personal  property  of  the  decedent 
will  be  insufficient  to  pay  the  dece- 
dent's debts,  the  court  will  not  ap- 
point a  receiver  of  the  rents  and 
profits  of  the  real  estate.  MeKaig  v. 
James,  66  Md.  588. 

'A  receiver  of  the  assets  of  a  deced- 
ent will  be  appointed  in  equity  if  it 
appears  from  all  the  circumstances 
that  there  is  no  executor  or  adminis- 
trator in  existence,  where  there  is 
imminent  danger  of  the  property  of  the 
decedent  being  taken  from  the  state 


leaving  no  other  property  liable  to 
pay  creditors,  and  the  person  in  pos- 
session is  insolvent  or  a  nonresident. 
Flagler  ▼.  Blunt,  33  N.  J.  Eq.  518. 

In  such  case  it  is  essential  that  the 
plaintiff  should  show,  first,  either  a 
clear  legal  right  in  himself  to  the  prop- 
erty in  controversy,  or  that  he  has 
some  lien  upon  it,  or  that  it  constitutes 
a  special  fund  out  of  which  he  is  en- 
titled to  satisfaction,  and,  secondly,  it 
must  appear  that  the  property  was  ob- 
tained by  the  defendant  through 
fraud,  or  that  the  property  itself  or 
the  income  from  it  is  in  danger  of  loss 
from  negligence,  waste,  misconduct, 
or  insolvency.    Flagler  ▼.  Blu7U,»upra. 
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from  an  administrator  dalj  appointed  and  in  possession  docs  not 
extend  to  a  case  where  the  property  was  fraudulently  conveyed 
to  the  deceased  in  his  lifetime/ 

>  The  rule  that  a  receiver  will  not  be  where  the  property  was  fraudolently 
appointed  to  take  property  from  an  conyeyed  to  the  deceased.  Werbam 
administrator  does  not  extend  to  a  case      y.  Kdhn,  93  Ala.  201. 
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(4)  Illegal  trusts. 
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§  810.  Lunatics*  estates. 


§  305.    General. 

A  court  of  equity  is  peculiarly  qualified  by  reason  of  its  reme- 
dial powers  in  affording  relief  to  beneficiaries  of  trust  property 
where  the  trustee  is,  by  mismanagement  of  the  estate  or  other- 
wise, endangering  the  trust  fund  or  property  in  his  possession. 
The  trustee,  in  all  cases,  is  required  to  exercise  the  greatest  care 
and  diligence  in  the  preservation  and  management  of  the  trust 
estate  placed  under  his  supervision.  In  many  cases  his  duties  are 
delicate,  and  not  free  from  obligations  of  the  most  sacred  fidu- 
ciary character,  where  the  law  requires  strict  fidelity  and  the  ut- 
most good  faith,  as  in  cases  of  express  trusts  where  the  donor 
himself  has  by  his  act  imposed  upon  the  trustee  duties  and  obli- 
gations peculiarly  exacting.  Assuming  duties  of  this  character 
by  the  trustee  in  its  very  nature  would  dictate  the  most  strict  ac- 
countability on  his  part  both  in  relation  to  the  donor  and  donee, 
or  cestui  que  itse^  and  courts  of  equity  have  jealously  guarded 
and  protected  the  interests  of  all  parties. 

Keceiverships,  as  applicable  to  trust  property  and  trustees,  usu- 
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ally  occnr  in  connection  with  express  and  implied  trusts  growing 
out  of  the  relationship  of  executors  and  administrators,  testament- 
ary trusteeships,  guardianships,  committees  of  lunatics,  and  other 
fiduciary  relationsliips  created  by  statute,  and  by  deeds  and  agree- 
ments of  the  parties.  Courts  of  equity  have  at  all  times,  owing 
to  the  peculiar  nature  of  their  remedies  and  their  adaptability  to 
trust  relationships,  been  the  special  forum  for  relief  in  matters  of 
this  character,  and  the  law  of  receivership  has  became  interwoven 
with,  and  an  element  in,  the  general  jurisprudence  on  the  subject, 
though  not  to  the  same  extent  as  in  some  other  branches  of  equity 
jurisdiction  for  the  reason  that  trustees  of  all  kinds  have  been 
especially  subject  to  the  control  and  direction,  restraint  and  guid- 
ance of  courts  of  equity,  and  for  the  additional  reason  that  trus- 
tees, as  a  rule,  are  selected  by  the  party  creating  the  trust,  and 
therefore  are  presumed  to  have  been  placed  in  their  positions  for 
some  special  fitness  and  qualification,  or  by  reason  of  some  espe- 
cial confidence  reposed  in  them,  which  courts  are  extremely  slow 
to  interfere  with. 


§  306.    Beceiver  in  lien  of  trnstee. 

(a)  When  appointbd. 

In  this  class  of  cases  the  appointment  of  a  receiver  in  lieu  of  a 
trustee  rests  in  the  sound  judicial  discretion  of  the  court,  as  in 
the  appointment  of  receivers  generally.*  As  a  general  rule  it 
may  be  stated  that  the  court  has  power  to  appoint  a  receiver  in 
lieu  of  a  trustee : 

(i)  Where  the  trustee  has  misappropriated  or  lost  the  trust 
property;'  or 

{2)  Where  fraud  is  charged  and  shown ;  *  op 


*  Janeioay  v.  Oreen,  16  Abb.  Pr.  216, 
note, 

•  Qildersleeve  v.  LesUr,  68  Hun,  583. 
A  special  receiver  of  the  assets  of 

an  insolvent  firm,  assigned  to  a  trustee 
for  the  benefit  of  creditors,  may  be  ap- 
pointed and  required  to  duly  admin- 
ister the  same  under  the  directions  of 
a  court  of  equity,  where  it  is  made  to 
appear  that  such  trustee  is  violating 
his  duty  to  keep  the  trust  property 


distinct  from  his  individual  funds  and 
safely  deposit  the  same  in  some  bank 
or  other  like  place  for  safekeeping, 
to  the  injury  or  great  risk  of  injury 
to  the  beneficiaries,  or  that  he  is  wast- 
ing or  misappropriating  such  fund  or 
a  material  part  thereof,  or  that  there 
is  danger  of  such  misappropriation. 
Wagner  v.  Coen{W,  Va.)  23  S.  E.  735. 
» Vernon  v.  ICimie,  2  U.  C.  Jur.  40. 
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{3)  Where  the  trustee  has  failed  to  obey  an  order  to  pay  over 
money  due  from  him  in  respect  to  an  alleged  breach  of  trust;  *  or 
(4)  Where  a  bill  is  filed  to  wind  up  an  illegal  trust;*  or 

(6)  Where  it  is  necessary  to  prevent  a  transfer  of  property  held, 
in  trust.' 

(6')  And  it  is  not  necessary  in  all  cases  to  allege  and  prove 
fraud  or  misconduct  on  the  part  of  the  trustee,  in  order  to  secure 
the  appointment  of  a  receiver  in  trust  matters.  Thus,  where 
coupon  bonds  or  other  property  not  ear-marked  with  the  tnist 
are  placed  in  the  hands  of  a  ^  J^acto  trustee  or  custodian,  by  the 
agreement  of  the  cestuia  que  trustent,  and  they  become  dissatis- 
fied and  file  a  bill  for  accounting  and  distribution,  and  where 
there  is  protracted  litigation  between  the  parties  in  interest,  and 
the  trustee,  though  denying  any  danger  to  the  trust  fund,  is  anx- 
ious to  be  relieved  from  a  troublesome  and  thankless  duty,  the 
court  may  appoint  a  receiver.* 

(7)  And  where  the  purposes  of  a  trust  agreement  have  failed, 
a  certificate  holder  in  such  trust  has  a  right  to  demand  that  the 
afiFairs  should  be  wound  up,  and  his  interest  protected,  and  in 
such  a  case  it  is  proper  for  the  court  to  appoint  a  receiver,  upon 
the  application  of  the  certificate  holder,  although  the  property 
may  be  in  the  hands  of  parties  of  the  highest  standing  for  busi- 
ness capacity  and  integrity  of  character.* 

{8)  Where  there  are  conflicting  claimants  of  a  trust  fund  who  are 
prosecuting  separate  suits  in  the  same  court,  and  a  receiver  is  ap- 
pointed in  one  suit,  his  appointment  will  inure  to  the  benefit  of 
the  plaintiff  in  the  other  suit,  if  upon  the  adjudication  it  is  ascer- 


»  Coney  v.  Bennett,  54  L.  J.  Oh.  1180; 
Leathee  v.Zaa^^,  Weekly  Notes.  1882, 
71;  WhUOeyy.  Learoyd,  56  L.  T.  846. 

*  Cameron  v.  Havemeyer,  25  Abb.  N. 
G.  488. 

*LuU  y.  Orimont,  17  111.  App.  808. 

*  Fidelity  Ine.  A  T.  Co,  v.  Huber,  18 
Phila.  62. 

*  Cameron  v.  Eatemeyer,  25  Abb.  N. 
C.  488  (451).  In  this  case  the  court 
had  declared  the  trust  agreement  void 
as  creating  a  vast  monopoly,  and  so 
againat  public  policy.    The  court  say: 


"  I  cannot,  therefore,  but  think  such 
a  course  is  not  only  demanded  by  law 
but  it  is  to  the  best  interest  of  all  con- 
cerned,— for  the  public,  because  it  will 
free  the  corporations  composing  the 
trust  from  their  illegal  relations  with 
it  •  •  ♦  ;  for  the  certificate  hold- 
ers, because  it  will  preserve  the  prop- 
erty and  facilitate  the  speedy  settle- 
ment of  the  matter,  either  by  a 
reorganization,  if  practicable,  or  a  di- 
vision of  the  property.' 


>f 
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tained  that  the  plaintiS  in  the  latter  suit  has  a  superior  right  to 
the  trust  fund.* 

{9)  If  the  trustee  mixes  the  property  with  his  own  it  is  not 
sufficient  ground  for  the  appointment  of  a  receiver,  in  the  ab- 
sence of  further  proof  of  danger  resulting  from  such  act.* 

Where  property  is  conveyed  to  a  trustee  for  the  benefit  of  the 
grantor's  wife,  and  at  her  death  in  trust  for  her  cliildren,  with 
power  to  rent  or  sell,  in  the  discretion  of  the  trustee,  on  a  bill 
filed  by  the  infant  cestuis  que  trustent  for  the  removal  of  the 
trustee  and  for  a  receiver,  the  court  will  not,  in  the  absence  of 
proof  of  an  abuse  of  discretion,  appoint  a  receiver. 

{10)  When  a  receiver  of  trust  property  has  been  appointed,  it 
is  proper  for  the  court  to  continue  him  on  the  expiration  of  the 
trust,  if  the  persons  who  are  entitled  to  the  possession  as  tenants 
in  common  disagree  among  themselves,  and  there  is  no  prospect 
that  they  can  act  harmoniously.' 

{II)  In  a  suit  to  compel  a  trustee  to  account  for  a  trust  fund 
which  he  should  pay  over  to  the  beneficiary,  but  which  he  retains 
because  of  an  alleged  claim  against  the  beneficiary  for  a  breach 
of  contract,  a  receiver  may  be  properly  appointed.* 


'  Bef)&rley  v.  Brooke^  4  Gratt.  187. 

For  a  case  in  which  the  allegations 
of  the  bill  were  held  insufficient  to 
warrant  the  court  in  taking  property 
from  the  hands  of  trustees  and  placing 
it  in  the  custody  of  a  receiver,  see 
PylM  V.  Riverside  Furniture  Co.  80  W. 
Va.  123  (145). 

*  Orphan  Asylum  v.  McCarUe,  Hopk. 
Ch.  429.  In  this  case  a  bill  was  filed 
by  a  legatee  under  a  will  against  trus- 
tees to  obtain  the  benefit  of  the  devise, 
and  also  for  the  appointment  of  a  re- 
ceiver. The  court  held  that  the  ques- 
tion of  the  legality  of  the  devise  was 
resting  in  equUibrio,  and  could  not  be 
considered  in  the  motion;  that  the 
mixing  of  the  trust  funds  with  his 
own  was  of  itself  no  ground  for  the 
appointment;  that  in  the  absence  of 
danger  this  was  no  breach  of  duly; 
and  that  there  was  no  case  in  which 
the  court  appointed  a  receiver  merely 


because  the  measure  could  do  no 
harm,  and  still  less  where  the  trustee 
was  such  under  the  appointment  of  a 
testator.  In  a  case  where  the  trust 
fund  is  not  in  danger,  the  court  will 
refuse  to  appoint.  Eiehard»  v.  Bar- 
ren, 5  111.  App.  510.  It  is  the  peril  of 
the  trust  fund  alone  that  moves  a 
court  to  dispossess  a  trustee  from  the 
exercise  of  his  legal  rights  over  the 
trust  fund,  and  unless  such  peril  is 
shown  by  specific  allegations,  sup- 
ported by  clear  proof,  the  court  will 
not  interfere.  Ftn't  Payne  Furnace 
Oo,  V.  Fart  Payne  Coal  A  I.  Cb.  96 
Ala.  472;  Qime  v.  Adami,  78  Ala.  S95; 
Simmone  Hardware  Co,  v.  Waibd,  1 S. 
D.  488.  11  L.  R.  A.  267;  Phelan  v. 
Eat&n,  3  Vict.  Rep.  13. 

*BaU  V.  Tampkine,  41  Fed.   Rep. 
486. 

*Bdgenbeek  v.  Edgenbeek  Zoologieal 
Arena  Co,  59  Fed.  Rep.  14. 
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(b)  When  not  appointed. 

The  court  will  not  interfere  on  application  to  have  a  receiver 
appointed  for  a  trust  e&tate  while  chancery  proceedings  are  pend- 
ing for  the  removal  of  a  trustee,  (i)  unless  a  very  strong  case  is 
made  out  ;*  nor  (IP)  where  money  due  a  judgment  debtor  is  in 
the  hands  of  a  bailee ;"  nor  {3)  where  complainant's  debt  had  at 
first  been  charged  against  the  trustee  individually  and  not  as 
trustee,  even  if  the  trustee  is  personally  insolvent  ;*  nor  {4)  iel 
case  of  a  foreign  corporation,  where  its  property  is  in  the  hands 
of  trustees  appointed  under  the  statutes  of  a  foreign  state  ;*  nor 
(5)  where  property  is  in  the  hands  of  a  trustee  for  husband  and 
wife,  under  the  terms  of  a  marriage  settlement  ;*  nor  {6)  where  a 
contract  is  held  by  a  trustee  for  the  benefit  of  several  persons,  on 
the  application  of  a  cestui  que  t/rv^U  having  but  a  small  interest 
in  the  profits,  where  the  appointment  would  operate  to  deprive 
the  contractors  of  money  sufficient  to  perform  the  contract,  and 
the  trustee  is  pecuniarily  responsible  and  not  guilty  of  a  breach 
of  duty  involving  moral  turpitude.* 

(7)  Where  trustees  have  a  discretion  in  regard  to  the  doing  or 
not  doing  of  a  particular  thing,  as  in  the  payment  of  interest,  it 
is  improper  for  the  court  to  make  an  order  which  will  take  from 
the  trustees  this  discretion.  Thus,  where  trustees  under  a  will 
were  directed  to  set  apart  and  invest  a  sum  of  money,  and  were 
authorized  in  their  absolute  discretion  from  time  to  time,  and  at 
such  time  or  times  as  tliey  should  think  proper,  to  pay  or  apply 
the  whole  or  any  part  of  the  income  to  or  for  the  benefit  of  the 
judgment  debtor,  in  such  a  manner  and  in  all  respects  as  they 
should  think  proper,  the  money  will  not  be  ordered  paid  to  the 
receiver.^ 

§  307.    Frandnlent  assignments. 

The  appointment  of  a  receiver  in  equitable  proceedings  insti- 
tuted for  the  purpose  of  setting  aside  assignments  made  for  the 
benefit  of  creditors  where  fraud  is  alleged  and  shown  in  the 

'  P&ythren  ▼.  PoythreM,  16  Ga.  406.  »  WhUaker  y.  Cohsn,  69  L.  T.  451. 

•  M&rrU  ▼.  Taylor,  82  L.  R.  Ir.  14.  •  Devliih  v.  Hope,  16  Abb.  Pr.  814. 

*  Hatcher  y.  Massey,  66  Ga.  66.  "^  Queen   y .   Lincolnshire    db   Dixon 
*FenUm  y.  Lumbermans*  Bank,  1  County  Judge^  L.  R.  20  Q.  B.  Diy. 

Clarke,  Ch.  286.  167. 
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transaction,  is  frequent,  but  in  such  case  there  must  be  proof  of 
insolvency  of  the  assignee  and  such  a  state  of  facts  shown  as 
renders  it  probable  that  the  property  will  be  disposed  of  in  fraud 
of  creditors'  rights,'  but  if  it  be  shown  that  the  assignee  is 
solvent  and  the  fraud  is  denied  by  the  answer  a  receiver  will 
not  be  appointed  pending  the  litigation.'  This  doctrine  is 
based  upon  the  principle  already  stated  that  courts  are,  at 
best,  slow  to  interfere  with  the  possession  of  a  trustee  apparently 
in  the  lawful  custody  of  property  charged  with  a  trust,  in  a  mat- 
ter of  assignment  recognized  by  law,  and  where  the  assignor  has 
a  right  to  dispose  of  his  property  in  such  manner  as  shall  seem  to 
him  best,  subject  only  to  the  rights  of  bona  fide  creditors  therein. 

§  308.    Testamentary  trustees. 

There  are  many  cases  in  which  a  receiver  will  be  appointed  to 
take  the  place  of  trustees  appointed  under  a  will,  as  where  some 
of  the  trustees  refuse  to  act  and  all  the  parties  are  before  the 
court  consenting  to  the  appointment;'  or  where  some  of  the 
trustees  are  dead,  and  the  others  refuse  to  act  ;*  or  where  the 
trustee  becomes  insolvent,  and  misapplies  the  property  or  its  pro- 
ceeds, or  otherwise  diverts  the  income  or  appropriates  the  same 
to  his  own  use ;'  or  suffers  leasehold  property  to  become  forfeited 


^ElleU  y.  Nwman,  92  N.  0.  519.  In 
this  case  an  action  was  brought  to  set 
aside  aa  assignment  alleged  to  be 
fraudulent  and  void  as  to  creditors 
when  it  appeared  that  there  was  rear 
Bonable  ground  to  apprehend  that  the 
goods  involved  in  the  action  might  be 
disposed  of  fraudulently  before  the 
case  could  be  tried  upon  its  merits, 
and  thus  render  a  judgment  inef- 
fectual. The  court  say:  *'The  au- 
thority of  the  court  to  preserve  prop- 
erty, the  subject  of  litigation,  pending 
the  action,  until  final  judgment,  and 
then  to  apply  it  as  justice  may  require, 
is  too  manifest  to  admit  of  question, 
and  such  authority  should  be  exer- 
cised when  it  appears  that  there  is  rea- 
sonable ground  to  believe  that  the 
plaintiff  may  recover,  and  the  inter- 


ference of  the  court  is  necessary  to  pro- 
tect the  property  in  question  pending 
the  controversy."  Ciiing  Parker  v. 
Qrammer,  Phill.  Eq.  28;  Grayeroff 
V.  Morehead,  67  N.  C.  422;  Morri»  ▼. 
Wiliard,  84  N.  C.  298;  Levetuon  v. 
Elttm,  88  N.  C.  182. 

^Levensan  v.  EUon,  supra, 

•Brodie  v.  Barry,  8  Meriv.  «95. 
citing  Beaumont  v.  BeaumarU,  not  re- 
ported. 

*  MeOasker  ▼.  Brady,  1  Barb.  Ch. 
829.  This  was  a  bill  for  partition,  al- 
leging the  invalidity  of  a  will,  where 
one  trustee  died  and  the  other  two  re- 
fused to  act.  Cf.  King  v.  Donnelly,  5 
Paige,  46. 

*8ee  AlbngM  v.  Albright,  91  N.  C. 
220,  where  the  testator  conTeys  his 
property  and  retains  nothing  subject  to 
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for  nonrepair  of  the  premises;'  or  where  a  trustee  fails  to  pay  money 
due  from  him  pursuant  to  an  order  of  court  ;*  or  loans  the  trust 
funds  contrary  to  the  express  conditions  of  the  trust  instrument;* 
or  withholds  the  trust  funds  from  those  entitled  thereto/  In  all 
cases,  however,  the  appointment  of  a  receiver  rests  in  the  sound 
judicial  discretion  of  the  court,  under  all  the  circumstances  of  the 
case.' 

§  309.    Infants'  estates. 

As  early  as  1727,  the  Parliament  of  England,  sitting  as  a  court 
of  appeals,  held  that  where  a  testator  by  will  named  his  widow 
S8  guardian  of  his  minor  children  it  was  beyond  the  power  of  the 


execatlon.  Ladd  yr, Harvey,  21  N.  H. 
514.  ^MiMaUme  v.Buice,  60  Ga.  152,a8 
to  insolvency.  But  the  mixing  of  the 
funds  with  his  own  in  the  absence  of 
danger  is  not  sufficient.  Orphan  Asy^ 
lum  V.  MeCartee,  Hopk.  Ch.  429. 

*Be  Fancier,  L.  R.  16  Ch.  Div.  728. 
'*  It  is  made  the  duty,"  says  the  chan- 
cellor, "of  trustees  of  leasehold  prop- 
erty to  keep  it  free  from  forfeiture  out 
of  the  rents,  if  no  other  fund  is  ap- 
plicable." 

*.B0  Om^y,  L.  R.  29  Ch.  Div.  998.  In 
this  case  the  trustee  had  absconded; 
and  it  was  decided  upon  the  authority 
of  Leathea  v.  Leathes,  Weekly  Notes, 
1882,  p.  71,  and  based  as  to  general 
power  under  the  Judicature  Act  of 
1878.  g  25,  subs.  8. 

^Narth  Carolina  R,  Co.  v.  WiUon,  81 
N.  C.  228.  In  this  case  the  trustee 
loaned  part  of  the  funds  to  a  firm  of 
which  he  was  a  member,  which  subse- 
quently failed;  and  it  was  held  that 
the  trustee's  insolvency  and  unsuccess- 
ful management  of  his  own  business 
might  be  considered  in  passing  upon 
the  question. 

^Hagenbeek  v.  Hagenbeek  ZoologiecU 
Arena  Co,  59  Fed.  Rep.  14.  In  this  case 
the  trustee  and  complainant  had  en- 
tered into  an  agreement,  and  the 
trustee  refused  to  account  because  of 
35 


an  alleged  breach  of  the  contract. 
The  court  says:  "The  defendants 
have  no  right  in  law  to  arbitrarily 
seize  upon  that  which  belongs  to  an- 
other, even  to  secure  a  liquidation  of 
their  supposed  damages." 

*In  Ladd  v.  Harvey,  21 N.  H.  514,  the 
court  say:  **  Where  there  is  some  evil 
actually  existing,  or  some  evidence  of 
danger  to  the  property  upon  the  filing 
of  the  answer,  a  receiver  will  be  ap- 
pointed. Hugonin  v.  Basely^  18  Yes. 
Jr.  105.  So,  where  before  answer 
there  is  evidence  that  the  property  is 
in  danger  from  insolvency  actually 
existing  or  expected.  Middleton  v. 
HodmeU,  13  Yes.  Jr.  266.  And  a  re- 
ceiver will  be  appointed  before  an- 
swer  where  justice  requires  it.  Duck- 
worth  V.  Trafford,lS  Yes.  Jr.  288.  The 
exercise  of  the  power  to  appoint  a  re- 
ceiver must  depend  upon  sound  dis- 
cretion, and  be  a  case  in  which  it  must 
appear  fit  and  reasonable  that  some  in- 
different person  under  approved  se- 
curity should  receive  and  distribute 
the  issues  and  profits  for  the  greater 
securities  of  all  the  parties  concerned. 
Verplank  v.  Caines,  1  Johns.  Ch.  57. 
A  receiver  is  proper  if  the  fund  is  in 
danger,  and  this  principle  reconciles 
the  cases  found  in  the  books.  Orphan 
Aeylum  v.  MeOartee,  Hopk.  Ch.  485." 
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conrt  of  chancery  to  change  the  will  of  the  testator  in  this  regard, 
in  the  absence  of  proof  of  misbehavior  on  the  part  of  each  testa- 
mentary guardian.*  It  has  remained  the  law,  supported  by  reason 
and  autliority,  from  that  time  to  this,  that  where  a  trustee  has 
been  appointed  by  a  testator  as  executor  or  as  guardian,  the  court, 
in  the  absence  of  strong  proof,  will  not  interfere  with  such  sclec> 
tion  by  the  appointment  of  a  receiver.'  But  where  it  is  shown 
that  the  executor  has  absconded  and  that  there  is  danger  to  the 
estate  a  receiver  will  be  appointed ;  *  or  if  he  is  incompetent  and 
waste  is  likely  to  follow.*  Where  a  receiver  has  been  appointed  for 


*  Dillon  y.  Lady  Mount  CcuheU,  4 
Bro.  C.  P.  806. 

*  Middleton  y.  Dodmell,  18  Yes.  Jr. 
268.  In  this  case  Lord  Erskine  said: 
"  It  is  for  the  testator,  not  the  court, 
to  say  in  whom  the  trust  for  admin- 
istration of  the  effects  shall  be  re- 
posed." Cf .  Stairley  y.  Babe,  McMull. 
Eq.  21. 

«  Pitcher  y.  HeUier,  Dick.'  580.  So 
also,  in  BroweU  y.  Beed,  1  Hare,  434, 
it  was  held  that  in  case  of  miscon- 
duct a  receiver  might  properly  be 
appointed,  but  not  because  one  of 
several  trustees  had  disclaimed,  or 
was  inactive,  or  had  gone  abroad. 

Where  a  receiver  was  appointed  to 
take  charge  of  an  infant's  estate  and 
invest  the  same,  and  report  to  the 
court  annually,  and  he  deposited  a 
portion  of  the  money  in  a  bank  in 
another  state  to  his  credit  as  receiver, 
on  which  deposit  he  was  paid  interest 
by  the  bank,  which  afterwards  failed, 
he  was  liable  for  the  loss,  as  he  had 
failed  to  report  to  the  court  the  man- 
ner in  which  he  had  invested  the  in- 
fant's estate,  although  he  had  acted 
in  the  best  faith.  State^  Collins,  v. 
QoocK  97  N.  C.  186. 

*  Stairley  v.  Babe,  McMull.  Eq.  22. 
In  this  case  the  executrix  had  mar- 
ried an  impecunious  husband  who 
was  manifestly  incompetent  to  man- 
age the  trust  in  a  judicious  manner, 
and  the  estate  was  likely  to  be  wasted 


or  diminished  through  neglect  or 
ignorance.  It  has  been  held  in 
TempU  v.  WiUiam»,  91  N.  O.  83.  (hat 
where  a  receiver  is  appointed  in  lieu 
of  a  guardian  removed,  he  is  not  in- 
vested with  the  powers  of  a  guardian, 
but  acts  under  the  control  of  the 
court  until  another  guardian  is  ap> 
pointed.  Where  there  had  been  sev- 
eral trustees,  one  of  whom  was  dead, 
one  abroad,  and  the  business  fell  ex- 
clusively on  one,  and  application  was 
made  for  a  receiver,  the  acting  trustee 
consenting,  a  receiver  was  appointed. 
71i6rdy.Lts6?r,5Madd.488.  Cf.  BroweU 
v.  Beed,  1  Hare,  434.  Where  two  are 
appointed  and  one  declines  to  act, 
the  court  will  appoint  a  receiyer  on  be- 
half of  an  infant  cestui  que  trutt,  with 
liberty  to  either  of  the  trustees  to 
offer  himself.  TaU  v.  Jenkins,  1 
Tounge&C.  Ch.  491.  It  is  not  proper 
to  appoint  the  next  friend  of  infant 
as  receiver.  {Stone  y.  Wisfiari,  2  Madd. 
64);  nor  is  it  proper  to  appoint  a  trus- 
tee and  executor  receiver.     

v.  Jolland,  8  Ves.  Jr.  72.  Cf.  Sykesy. 
Eaxtings,  11  Ves.  Jr.  863;  Sutton  v. 
Jones,  15  Ves.  Jr.  584.  Lord  Eldon, 
in  Sykes  v.  Hoistings,  supra,  says; 
*'  The  appointment  of  a  trustee  as  re- 
ceiver is  extremely  rare;  and  only 
where  he  will  act  without  emolument 
*  *  *  The  principle  of  the  court  is 
that  the  trustee  shall  not  be  receiver 
if  any  other  can  be  procured.'* 
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the  benefit  of  two  infant  tenants  in  common  he  will  not  be  dis- 
charged upon  one  of  the  infants  becoming  of  age. 

§  310.    Lunatics'  estates. 

Pending  an  application  to  determine  the  lunacy  of  a  person  an 
ad  interim  receiver  may  be  appointed  with  power  to  take  posses- 
sion of  the  estate  on  giving  bond,  and  also  with  leave  to  be 
appointed  ad  litem  in  actions  pending  against  such  alleged 
lunatic*  But  the  court  in  making  such  appointment  will  not 
select  the  solicitor  of  the  lunatic,  even  where  it  is  stated  that  no 
one  else  is  willing  to  accept ;  *  nor  a  master  in  chancery,  if  his 
accounts  are  to  be  passed  upon  by  another  master.*  On  the  death 
of  a  lunatic  the  oflBce  of  the  committee  ceases,  and  the  court 
possesses  only  power  to  compel  him  to  account  and  deliver 
possession  of  the  property  to  the  persons  entitled  thereto.  In  the 
meantime,  if  there  is  reason  to  apprehend  delay  in  ascertaining 
who  are  entitled  to  the  possession,  a  receiver  may  be  appointed  to 
preserve  the  property,  on  the  application  of  the  parties  in  in- 
terest ;  *  and  such  receiver  must  account  as  in  other  cases.* 


>  BmiCh  ▼.  Lyster,  4  Beav.  227. 

•  Be  P&untain,  L.  R.  87  Oh.  Div.  609. 
In  this  case  the  order  was  made 
€Kpa/rte. 

»  Ba;  parU  Pincke,  2  Meriv.  452. 

•  Ex  parte  Fletcher,  6  Ves.  Jr.  427. 
This  was  a  case  for  the  appoiDtment 
of  a  committee  of  a  lunatic's  estate, 
but  the  principle  is  the  same  as  in 
cases  of  receivership.  The  theory  of 
the  case  may  be  sound,  but  evidently 
its  application  in  many  cases  would 
be  a  matter  of  discretion.  Of.  Be 
Ferrior,  L.  R.  8  Ch.  App.  175. 

•  Be  Oolmn,  8  Md.  Ch.  278  (288); 
Dueihew  ofNarfoUee  CoM.cited  in  Sbel- 
f  ord  on  Lunacy,210.  Cf .  King  v.  King^ 
6  Ves.  Jr.  172;  Edmundje  v.  Bird,  1 
Ves.  &  B.  88;  BaU  v.  OUwr,  2  Ves.  & 


B.  96;  Atkinson  y.  Henshaw,  2  Ves.  & 
B.  85.  But  see  Biehards  y.  CMte^  12 
Ves.  Jr.  462.  Lord  Eldon,  in  King  y. 
King,  supra^  places  the  appointment 
on  the  ground  "that  the  property  is 
in  danger  in  this  sense,  tbat  it  may  get 
into  the  hands  of  persons  who  have 
nothing  to  do  with  it."  Gf.  BendaU 
y.  BendaU,  1  Hare,  152.  On  the  ap- 
pointment of  an  administrator  or 
executor  by  the  proper  court  the 
duties  of  the  receiver  thenceforth 
cease,  and  so  on  the  appointment  of 
an  administrator  pendente  lite  as  to 
personal  property  and  as  well  real 
estate.     Be  Gdttin,  supra. 

*Wing  y.  Champion,  1  Tenn.  Ch. 
515.  In  this  case  it  was  held  tbat  he 
should  account  at  least  once  a  year. 
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§  315.    As  between  yendor  and  yendee. 

Sometimes  the  coart  is  asked  to  appoint  a  receiver  in  behalf  of 
the  owner  of  real  estate  where  he  has  executed  a  contract  of  sale 
to  a  purchaser,  and  delivered  possession  under  the  contract,  and 
there  is  a  default  in  the  payments.  The  action  in  such  case  is 
based  upon  the  plaintiff's  right  to  rescind  the  contract  by  reason 
of  nonpayment,  or  to  have  the  property  sold  in  payment  of  the 
remaining  unpaid  purchase  money,  coupled  with  proof  shovidng 
insolvency  of  the  purchaser  or  waste  or  other  inadequacy  of  se- 
curity.' But  relief  will  not  be  granted  if  it  appears  that  the  in- 
solvency of  the  purchaser  was  known  to  the  seller  when  the  con- 
tract was  made,*  or  where  the  plaintiff's  right  of  recovery  is  fully 
denied.*  The  same  relief  is  not  granted  as  between  the  seller  and 
purchaser  of  a  stock  of  goods  even  where  insolvency  is  shown, 
unless  there  be  an  express  reservation  of  title  in  the  seller.* 


>A  receiver  of  rents  and  profits  may 
be  appointed  in  an  action  to  foreclose 
a  contract  for  the  sale  of  land  where 
the  land  affords  inadequate  security 
for  the  amount  due,  and  is  rapidly 
depreciating  in  value.  Smith  v.  KeUey, 
81  Hun,  387. 

A  vendor  who  has  sold  land  upon  a 
credit  to  one  who  has  given  notes 
signed,  as  trustee,  for  the  payment 
of  the  purchase  money  in  two  equal 
annual  instalments,  is  not  entitled  to 
have  a  receiver,  upon  failure  to  pay 
one  of  the  instalments  when  due, 
where  it  does  not  appear  that  the  pur- 
chaser or  his  oMtui  que  truBt  is  less 


solvent  than  at  the  time  of  the  pur- 
chase. Tumlin  v.  Vanhom,  77  Ga. 
815. 

MeCaOin  v.  State,  44  Ind.  151; 
PhiUips  V.  EOand,  52  Miss.  721;  Qunby 
V.  Thompson,  56  Ga.  816;  Worria  v. 
Coker,  56  Ga.  666;  Tufts  v.  LOOe,  66 
Ga.  139;  ChappeU  v.  Boyd,  66  Ga.  678; 
Jordan  v.  Beat,  57  Ga.  602;  MUer  v. 
Sapp,  49  Ga.  98. 

*  Jordan  v.  Beat,  57  Ga.  602;  TumHn 
V.  Vanhorn,  77  Ga.  815. 

•Hughes  v.  Hatdtett,  55  Ala.  681. 

^The  vendor  of  a  stock  of  goods 
upon  condition  that  they  shall  not  be 
removed  from  town,  and  that  the  pro- 
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§  316.    Between  creditor  and  debtor. 

On  a  bill  filed  by  a  creditor  to  subject  the  property  of  his 
debtor,  which  has  been  f randuleotly  conveyed,  to  the  payment  of 
his  debt,  and  the  insolvency  of  the  fraudulent  purchaser  is  shown, 
a  receiver  may  be  appointed;*  but  such  relief  will  not  probably  be 
granted  if  an  adequate  remedy  at  law  might  have  been  available, 
such  as  attachment.' 

§  317.    In  partition  suits  and  between  tenants  in  common. 

In  matters  between  tenants  in  common,  where  a  suit  for  parti- 
tion is  pending,  the  appointment  of  a  receiver  has  sometimes  been 
made,  but  the  cases  in  which  such  action  has  been  taken  are  ex- 


ceeds of  sales  staaU  be  turned  over  to 
him  until  the  balance  of  the  purchase 
price  is  paid,  has,  in  the  absence  of 
an  express  reservation  of  title,  no  such 
interest  therein  as  to  entitle  him  to  a 
receiver  upon  the  failure  of  the  pur- 
chaser to  comply  with  the  agreement 
as  to  proceeds,  though  the  latter  is  in- 
solvent.   BteeU  Y.  Atpy,  1^8  Ind.  867. 

That  he  may  by  stipulation  retain 
title  is  weU  settled,  but  it  must  be 
plain  and  express.  WinchMter  Wagon 
W9rk»  d  Mfg.  Co,  v.  Ca/rman,  109 
Ind.  81;  Hodaon  v.  Warner,  60  Ind. 
814. 

When  there  is  reasonable  ground  to 
apprehend  that,  pending  litigation,  the 
property  subject  to  litigation  will  be 
disposed  of  fraudulently  or  in  such  a 
way  as  to  deprive  the  complaining 
party  of  the  fruit  of  his  recovery 
when  had,  the  court  will  appoint  a  re- 
eeiver.  EOeU  ▼.  Newman,  92  N.  0. 
619. 

*  A  creditor  who  has  filed  a  biU  to 
subject  personal  property  fraudu- 
lenUy  disposed  of  by  a  deceased 
debtor  to  the  payment  of  his  debt, 
and  has  caused  process  to  be  served 
thereon,  may  have  a  receiver  of  the 
property  if  there  is  a  reasonable  prob- 


ability of  recovery,  and  danger  of  loes 
from  misconduct  or  insolvency  if  it  is 
permitted  to  remain  in  the  possession 
of  the  defendant.  Werbom  v.  JBToAn, 
98  Ala.  201. 

'  A  receiver  will  not  be  appointed 
on  application  of  an  attaching  cred- 
itor, in  a  suit  by  him  to  set  aside  a 
fraudulent  conveyance  of  personalty 
by  his  debtor,  where  his  remedy  at 
law  was  lost  by  his  own  laches  in  fail- 
ing to  have  the  attachment  levied 
when  a  regular  and  valid  levy  could 
have  been  made  and  the  property  law- 
fully taken  under  the  writ.  Pearu  t. 
Jennings,  94  Ala.  624. 

In  a  suit  to  set  aside  as  fraudulent 
an  assignment  for  benefit  of  creditors 
and  for  a  receiver  of  the  property,  it 
is  error  to  appoint  a  receiver,  with  in- 
structions to  collect  in  the  assets  and 
deliver  them  to  the  assignees.  Num- 
baum  V.  Price,  80  Ga.  205. 

A  creditor  seeking  to  set  aside  con- 
veyances of  land  by  his  debtor  as 
fraudulent  is  not  entitled  to  the  ap- 
I)ointment  of  a  receiver  of  the  rents 
and  profits,  in  the  absence  of  proof 
that  the  grantees  are  insolvent  Clark 
T.  Baymond,  85  Iowa,  737. 
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ceedingly  rare.     The  grounds  for  the  appointment  in  such  cases 
are  usually 

(a)  Where  one  tenant  is  in  possession  and  excludes  his  cotenant 
from  participation  in  the  possession  or  income.* 

(b)  Where  the  tenant  in  possession  is  insolvent  and  refuses  to 
account  to  his  cotenant.* 

(c)  Where  one  tenant  refuses  to  join  his  cotenant  in  the  execu- 
tion of  necessary  leases  for  the  property  owned  in  common,  or 
interferes  in  the  collection  of  rents  with  the  tenants  in  possession.' 

(d)  Where  the  court  can  see  from  the  showing  made  that  the 
appointment  of  a  receiver  is  required  in  order  to  properly  protect 
the  interests  of  parties.^ 


1  MUbank  y.  BeneH,  2  Meriv.  405; 
Low  v.  Holmes,  17  N.  J.  Eq.  148; 
Qoodale  ▼.  16th  Dist.  Ct  of  San  Fran- 
eiseo,  66  Cal.  26;  Duncan  v.  Campau, 
15  Mich.  415.  But  see  Varnum  ▼. 
Leek,  65  Iowa,  751.  Cf.  Sandford  ▼. 
Ballard,  83  Beav.  401;  Vaughan 
V.  Vincent,  88  N.  C.  116. 

^Darein  v.  Wells,  61  How.  Pr.  269; 
Parker  v.  Parker,  82  N.  C.  165;  WU- 
liams  y.  Jenkins,  11  Ga.  595;  ^t^  y. 
Jones,  101  N.  C.  860;  Thomas  y.  Nan- 
tahala  Marble  d  T.  Co.  G6  Fed.  Rep. 
485. 

*  In  an  equitable  action  for  the  par- 
tition of  real  estate,  where  the  plain- 
tiff showed  good  reason  to  belieye  that 
some  portion  of  the  property  could 
not  he  rented,  in  consequence  of  the 
refusal  of  the  defendant  to  unite  with 
the  other  tenant  in  common  (plaintiff), 
and  that  the  rents  of  other  portions 
which  had  been  rented  could  not  be 
collected  in  consequence  of  her  inter- 
ference,— Held,  that  it  was  proper,  in 
order  to  preserve  the  property  from 
serious  loss,  to  appoint  a  receiyer. 
Pignolet  y.  Bushe,  28  How.  Pr.  9. 

Plaintiffs  in  partition,  hayinga  right 
to  haye  a  receiver  appointed,  cannot 
be  deprived  of  that  right  on  the  ob- 
jection of  a  defendant  because  the  per- 
son claiming  the  rents  is  amply  re- 


sponsible, though  the  defendant  offers 
to  indemnify  against  loss  by  such  col- 
lector, or  to  take  charge  of  the  estate 
and  collect  the  rents  free  of  charge, 
and  give  a  bond  of  indemnity.  Bapp 
y.  Beehling,  122  Ind.  255. 

Pending  an  application  for  a  parti- 
tion by  one  of  two  tenants  in  com- 
mon there  is  no  ground  for  the  ap- 
pointment of  a  receiver  at  the  request 
of  one  tenant  in  common,  simply  be- 
cause the  other  is  in  possession,  under 
Iowa  Code,  §  2908,  allowing  the 
court,  in  all  civil  actions,  to  appoint  a 
receiver  if  the  interests  of  either  party 
will  be  promoted.  Varnum  y.  Leek, 
65  Iowa,  751. 

*Ames  V.  Ames,  148  HI.  821;  Piif- 
ndet  V.  Bushe,  28  How.  Pr.  9;  Bowers 
y.  DurarU,  2  N.  Y.  8.  R.  127;  Weim 
y.  Welsh,  80  N.  J.  Eq.  481 ;  Dunean  v. 
Campau^  15  Mich.  415.  Cf.  Etielyn  v. 
Evelyn,  2  Dick.  Ch.  800;  8an4ford 
v.  Ballard,  88  Beav.  401 ;  Hargrate  v. 
Hargrove,  9  Beav.  549;  Smith  y.  Ly- 
ster,  4  Beav.  227;  Butherford  v.  Jones, 
14  Ga.  521 ;  Low  v.  Holmes,  17  N.  J. 
Eq.  148;  Street  v.  Anderton,  4  Bro.  C. 
C.  414;  Knowles  y.  OlayUm,  8  L.  J. 
Ch.  181. 

Pending  a  suit  for  a  sale  of  land  for 
division  among  cotenants,  equity  will 
not,  by  appointing  a  receiyer,  inter- 
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§  318.    In  suits  for  specific  performance. 

A  receiver  will  sometimes  be  appointed  in  a  suit  pending  to 
enforce  the  specific  performance  of  a  contract,  where  it  is  neces- 
sary, by  reason  of  insolvency  or  other  good  cause  shown,  in  order 
to  adequately  protect  the  parties.'  And  also  where  real  estate  has 
been  sold  and  the  purchaser  is  permitting  the  property  to  go  to  waste 
and  thus  lessening  the  vendor's  security.'  This,  of  course,  is 
based  upon  vendor^s  right  to  a  lien  for  the  unpaid  purchase  money. 

§  319.    As  between  lessor  and  lessee. 

Where  a  party  is  clothed  with  title  and  possession  such  as  are 
conferred  by  a  lease  in  writing  and  is  in  the  enjoyment  of  rights 
apparently  legal  a  receiver  will  not  be  appointed  unless  under 
urgent  and  peculiar  circumstances.  The  plaintiff  must  show  a 
€lear  right  in  such  case  or  at  least  such  a  prima  facie  case,  with 
such  attending  circumstances  of  danger  or  probable  loss,  as  will 
move  the  conscience  of  a  chancellor  to  interfere.* 

§  320.    In  ejectment  suits. 

A  receiver  will  not  be  appointed  in  an  ejectment  suit  between 
the  first  and  second  trials  where  the  first  results  in  a  judgment  in 
favor  of  the  plaintiff,  under  a  statute  providing  for  giving  a 


fere  with  the  lawful  poflsession  of  one 
of  the  tenants,  who  is  not  shown  to 
dispute  the  title  or  to  disturb  the  pos- 
session of  his  cotenants;  especially  if 
there  is  no  sufficient  averment  of  in- 
solvency. Cassetty  y.  Capps,  8  Tenn. 
Ch.  524. 

A  receiver  of  the  rents  and  profits 
of  tenement  houses  will  not  be  granted 
at  the  suit  of  the  life  tenant  against  a 
remainderman  who,  by  agreement  of 
the  parties,  has  been  managing  the 
property,  in  the  absence  of  proof  of 
mismanagement  resulting  to  the  plain- 
tiflTs  injury.  BoUwagen  v.  JSoUwagen, 
«7  N.  Y.  S.  R.  293. 

>  The  appointment  of  a  receiver  to 
operate  oil  wells  pending  an  action 
for  the  specific  performance  of  a  con- 
tract to  assign  a  lease  is  authorized 


where  defendant,  who  is  a  nonresident 
without  property  in  the  state  save  the 
machinery  on  the  land,  is  operating 
the  wells  and  selling  the  product 
GaUotoay  v.  OamplM,  142  Ind.  324. 

A  receiver  may  be  appointed  of  a 
fund  arising  from  a  contract  with  the 
United  States  government,  in  a  suit 
to  enforce  specific  performance  of  an 
agreement  by  the  contractor  to  trans- 
fer the  checks.  Leonard  v.  Whaley, 
91  Hun,  804;  Taylor  v.  Eekersley,  L. 
R.  2  Ch.  Div.  302.  But  see  Morford 
v.  ffamner,  8  Baxt.  391;  Daru»mont 
Y.  Paltan,  4  Lea,  597. 

*  Oibbs  V.  David,  L.  R  20  £q.  873; 
Smith  V.  KelUy,  81  Hun,  887;  PM- 
lips  V.  EUand,  62  Miss.  721. 

*  Chicago  A  A.  Oil  d  Min.  Co,  v. 
TJnUed  States  PietroUum  Co,  57  Pa.  88. 
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bond  by  the  defendant  secnring  the  plaintiff  against  all  costs  and 
damages  that  may  be  recovered  against  him,  the  bond  in  snch 
case  being  considered  an  ample  protection  to  the  plaintiff.'  The 
general  rule  is  that  as  between  contestants  over  legal  title  a  conrt 
of  equity  will  not  interfere  and  appoint  a  receiver  over  the  in- 
come or  crops.'  There  must  be  strong  grounds  for  relief  shown, 
in  which  the  element  of  danger  of  loss  is  apparent* 

§  321.    In  alimony  suits. 

Where  a  deceee  for  alimony  has  been  rendered  a  proceeding 
supplementary  to  exeqution  may  be  based  thereon,  and  a  receiver 
appointed  over  the  defendant's  effects.*  But  independently  of 
any  statutory  provision  a  suit  in  equity  may  be  maintained  to 
compel  the  payment  of  alimony  decreed  to  a  wife.* 


'  A  receiver  to  harvest  and  sell  crops 
will  not  be  appointed,  pending  the 
statutory  new  trial,  in  an  ejectment 
action,  as  the  undertaking  to  pay  all 
costs  and  damages  which  shall  be  re- 
covered in  the  action,  required  by 
Ind.  Rev.  Stat.  1894.  §  1076,  as  a 
condition  of  a  new  trial,  affords  an 
adequate  remedy  at  law  if  damages 
for  conversion  of  the  crops  would  be 
recoverable  in  the  action,  and,  if  not 
recoverable,  the  remedy  would  be  im- 
proper. StephsM  V.  Kaga,  142  Ind. 
628. 

•  Thomp9on  v.  Sherrard,  22  How. 
Pr.  155,  85  Barb.  598;  Corey  v.  Long, 
12  Abb.  Pr.  N.  8.  427;  People  v. 
New  Tork,  10  Abb.  Pr.  Ill,  reversing 
8  Abb.  Pr.  7. 

The  refusal  in  such  case  to  grant 
plaintiff  a  receiver  of  the  rents  and 
profits  is  based  upon  the  fact  that  the 
action  of  ejectment  is  not  for  the  un- 
lawful withholding  of  possession,  but 
is  brought  against  the  defendants  as 
trespassers,  and  the  claim  against  de- 
fendants is  for  damage  as  trespassers. 
The  appointment  of  a  receiver  to  re- 
cover damages  in  an  action  of  trespass 
Is  unknown  to  the  law.  In  Bateman 
y,  San  Franciseo  Super,  Ot.  54  Cal.  285, 


it  Is  held  that  a  receiver  in  ejectment 
cases  cannot  be  appointed  under  the 
California  code.  In  JMUne  v.  ffenrff, 
77  N.  C.  467,  it  is  held  that  where  the 
contest  is  simply  one  over  disputed 
title  to  property,  both  parties  claiming 
the  legal  title,  a  receiver  will  not  be 
appointed  even  where  the  defendant 
is  insolvent.  A  receiver  will  be  ap- 
pointed only  when  the  plaintiff  sets 
forth  an  apparently  good  title,  not 
sufficiently  controverted  by  the  an- 
swer, and  shows  imminent  danger  of 
loss.  SeoU  V.  ScaU,  IS  Ir.  £q.  212. 
Cf.  Kron  v.  Dennie,  90  N.  C.  827; 
Whihtorth  v.  Wofford,  78  Qa.  259;  Da- 
vie V.  Taylor,  86  Qa.  506. 

•Ireland  v.  Nichole.Vl  How.  Pr.  822. 
The  statute  under  which  this  decision 
was  rendered  provided  that  the  plain- 
tiff should  have  damages  for  the  rents 
and  profits  of  the  premises  recovered. 
See,  contra,  Thompeon  r.  Shmrard,  85 
Barb.  598.  Cf .  Bogere  v.  MarahaU,  6 
Abb.  Pr.  N.  8.  457;  Payne  v.  AUer- 
bury,  Harr.  Ch.  (Mich.)  414;  PViebee  v. 
Tmanue,  12  Fla.  800;  Whitney  v.  Buck- 
fnan,  26  Cal.  447. 

^Barker  v.  Dayton,  28  Wis.  867. 

*  Barber  v.  Barber,  62  U.  8.  21  How. 
582.  16  L.  ed.  226.   In  Eirby  v.  Eirby, 
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§  322.    For  building  and  loan  associations. 

The  right  of  a  court  of  equity  to  appoint  a  receiver  of  a  build- 
ing and  loan  association  is  well  recognized,  but  the  grounds  upon 
which  it  will  intercede  and  take  the  temporary  management  of  these 
concerns  under  its  control  through  a  receivership  is  not  free  from 
difficulties.  The  corporate  franchises  of  these  associations,  being 
granted  by  the  state,  are  at  all  times  subject  to  revocation  by  the 
state  for  a  violation  of  the  charter  privileges  granted  in  the  ap- 
propriate actions  therefor,  but  tliese  proceedings  on  an  action  to 
be  set  in  motion  by  the  state  alone,  where  the  public  alone,  as  a 
body,  are  interested,  are  not  available  to  the  individual  for  the 
protection  of  private  rights  and  the  redress  of  private  wrongs. 

The  chief  difficulty  arises  from  the  peculiar  relationship  exist- 
ing in  such  associations  between  the  members  towards  each  other, 
and  the  unique  relationship  of  each  to  the  corporate  entity.  The 
members  are  of  two  kinds,  depositors  and  borrowers,  each  class 
sustaining  peculiar  relations  to  the  other.  They  have  been,  and 
not  inaptly,  termed  corporate  copartnerships  for  the  reason  that 
the  stockholders  are  in  eifect  copartners  in  their  business  relations. 
£ach  contributes  at  stated  periods  fixed  amounts  as  contributions 
to  a  common  fund  and  this  fund  is  loaned  out,  as  a  rule,  upon 
real  estate  security,  and  repaid  in  instalments  with  interest  and 
premiums,  and  these  are  also  contributions  to  the  common  fund 
for  reinvestment.  The  members  while  called  stockholders  are 
in  fact  quasi  partners  in  the  results  of  their  investments.  Owing 
to  the  peculiar  nature  of  the  business  it  is  imperative  that  the 
transactions  shall  be  under  the  supervision  of  a  board  of  directors. 


1  Paige,  261,  the  court  says:  "The  in- 
JunctioD,  receiver,  and  ne  exeat  may  all 
properly  be  made  use  of  to  aid  the 
court  in  doing  Justice  between  the  par- 
ties." So  also  in  Q^e8Ul  v.  Que$tel, 
Wright  (Ohio)  492,  where  a  husband 
conveyed  his  property  to  his  son  to 
prevent  a  recovery  for  alimony  on  a 
bin  pending  for  such  purpose  it  was 
held  that  a  court  of  chancery  may 
properly  enjoin  the  parties  from  fur- 
ther changing  the  property,  and  ap- 
point a  receiver  to  secure  the  income 
to  satisfy  the  alimony.    To  the  same 


effect  is  Cktrejf  v.  Carey,  2  Daly,  424. 
In  Holmes  v.  Holmes,  20  N.  J.  Eq.  0,  a 
receiver  is  said  to  be  justifiable  if  the 
defendant  will  not  give  bond,  with 
satisfactory  security  for  the  payments. 
Cf.  SUUman  v.  SUUman,  7  Baxt  169. 
It  would  seem  that  a  court  which 
renders  a  decree  for  alimony  would 
be  enabled  to  enforce  that  decree  by 
appointing  a  receiver,  if  necessary, 
and  that  no  separate  and  independent 
proceeding  based  on  such  decree  is  re- 
quired unless  it  is  necessary  to  go  to 
a  foreign  jurisdiction  to  enforce  it 
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managing  committee,  or  other  body,  with  appropriate  officers. 
These  governing  bodies,  under  whatever  name  designated,  are 
trustees  in  the  strictest  sense  of  the  word,  charged  with  the  man- 
agement of  the  company's  business  in  accordance  with  the  stat- 
utory requirements,  and  the  by-laws,  rules,  and  regulations  adopted 
for  its  management,  and  are  responsible  not  only  for  the  safe- 
keeping of  the  funds  contributed,  but  for  judicious  and  profitable 
investment  thereof  so  that  the  profits  derived  shall  mature  the 
stock  of  the  members  within  given  periods.  The  investors,  as  a 
rule,  have  small  holdings,  are  often  scattered  over  large  areas  of 
territory,  and  generally  from  inexperience  or  situation  are  of 
necessity  expected  to  place  a  large  degree  of  confidence  in  the  man- 
aging officers,  and  the  latter  assume  a  corresponding  degree  of 
responsibility  and  accountability.  The  strictness  and  faithfulness 
attaching  to  the  directory  of  the  ordinary  corporation  in  the  man« 
agement  of  its  affairs  are  redoubled  when  applied  to  the  govern- 
ing board  of  the  building  and  loan  society.  Coupled  with  the 
responsibility  in  the  management  of  these  institutions  is  another 
element  which  renders  the  facilities  for  mismanagement  wide  and 
extended,  and  this  has  caused  the  state  in  many  cases  to  place 
these  societies  under  the  supervision  of  designated  state  officials, 
charged  with  the  duty  of  keeping  the  management  within  the 
statutory  requirements,  as  well  as  to  detect  any  evidence  of  neg- 
ligence or  misconduct  on  the  part  of  the  corporate  officials.  Thus 
it  will  be  seen  that  the  inherent  character  of  these  institutions, 
the  attitude  of  the  state  towards  them  in  its  efforts  to  shield  their 
members  from  mismanagement,  the  large  and  increasing  number 
of  them,  the  aggregate  volume  of  corporate  funds  seeking  invest- 
ment, and  the  wide  fields  afforded  for  reckless  management  and 
maladministration, — all  render  courts  of  equity  peculiarly  appro- 
priate tribunals  not  only  for  the  prevention  of  loss  and  injury  to 
creditors  and  stockholders,  but  for  settling  and  adjudicating  the 
conflicting  rights  and  interests  of  the  members  in  their  several 
classes,  as  well  as  the  winding  up  and  distribution  of  the  assets 
according  to  the  equities  of  all  parties. 

§  323.    Orounds  for  appointment. 

The  ordinary  and  usual  grounds  upon  which  the  application  for 
a  receiver  in  this  class  of  cases  is  made  is  the  fraudulent  misman- 
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agement  of  the  affairs  of  the  association,  disregard  of  the  charter 
and  by-laws,  embezzlement  of  the  officers,  and  insolvency  of  the 
association/ 


*  In  Tbtdle  v.  American  Eldg,  L.  SL 
Soc.  dO  Fed.  Rep.  181,  a  stockholder 
in  the  associatioD  filed  a  bill  in  behalf 
of  himself  and  all  other  shareholders 
Joining  him  upon  which  a  receiver 
was  appointed  wllh  the  consent  of  the 
corporation  and  one  of  the  questions 
was  as  to  the  authority  of  the  court  to 
appoint  a  receiver.  The  court  says: 
<*The  complainant  is  substaotially 
both  depositor  and  shareholder.  Un* 
der  the  constitution  of  the  society  he 
passed  into  the  treasury  periodically 
certain  stipulated  funds.  The  fund 
thus  collected  is  loaned  out  upon  real 
estate  security.  The  interest  of  the 
member  is  not  that  simply  of  a  depos- 
itor in  a  bank  or  a  creditor  of  a  corpo- 
ration. He  holds  no  promise  of  the 
corporation  for  a  return  of  his  fund. 
fle  is  a  part  holder  of  the  fund — has 
an  interest  directly  in  the  fund — ^and  is 
•entitled  to  a  proportionate  share  as 
owner  upon  its  distribution.  The 
whole  scheme  of  building  associations 
is  that  of  a  corporate  copartnership 
whereby  are  gathered  into  a  common 
fund  and  loaned  as  such  the  money  of 
many  individuals.  The  interest  of 
each  stockholder  In  the  sums  Uius 
collected  and  loaned  is  as  direct  as  if 
no  corporation  intervened.  The  cor- 
poration has  no  function  or  power  ex- 
cept to  loan  out  these  gathered  sums 
and  return  the  avails  thereof  into  the 
hands  of  the  contributors.  If  the 
stockholder  of  a  corporation  or  a  part- 
ner in  copartnership  can  rightfully  in- 
voke the  aid  of  equity  to  administer 
the  assets  of  the  corporation  or  co- 
partnership when  such  power  seems 
essential  to  the  conservation  of  the 
assets  I  can  see  no  reason  why  the 
complainant  is  not  entitled  to  a  like 


aid.  That  the  relief  will  be  afforded 
to  stockholders  and  copartners  upon  a 
proper  showing  is  not  seriously  de- 
nied. The  need  of  such  reHef  in 
this  case  seems  to  me  to  be  imperative. 
The  society,  I  think,  largely  through 
the  mismanagement  of  its  officers,  has 
so  impaired  the  assets  that  there  ap- 
pears to  be  on  hand  less  than  sixty-six 
per  cent  on  a  dollar  contributed. 
There  is  no  claim  that  this  loss  is 
merely  temporary,  or  that  the  con- 
tinuance of  this  society  in  its  present 
management  will  repair  the  evil.  A 
continuance  of  the  organization  would 
simply  be  a  hardship  upon  already  in- 
jured shareholders  and  nothing  in 
their  interest  can  be  suggested  except 
a  speedy  and  intelligent  collection  of 
the  assets  for  distribution  among  the 
members.  This,  manifestly,  ought 
not  to  be  done  by  the  management 
that  has  brought  about  the  injury  and 
there  is  no  way  pointed  out  for  the 
substitution  of  a  new  management  that 
will  promise  a  better  administration. 
Here  the  debt  is  $900,000  collected 
from  innumerable  sources.  Most  of 
the  contributors  are  among  the  poor, 
people  not  accustomed  to  the  manage- 
ment of  business  affairs.  This  large 
fund  is  scattered  through  five  or  six 
states  and  already  promises  a  return  of 
less  than  sixty-six  per  cent  of  the 
original  advance.  There  is  no  man- 
agement in  power  except  the  discred- 
ited and  distrusted  officers.  Upon 
what  pretext  can  a  court  of  equity  close 
its  ears  against  the  call  to  take  hold." 
Subsequently  the  same  case  came 
before  the  court  and  is  reported  in  61 
Fed.  Rep.  446,  where  the  rights  of  the 
stockholders  and  the  order  of  distribu- 
tion are  discussed. 
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The  case  of  Soboken  Bldg,  Asso.  ▼. 
Martin,  18  N.  J.  Eq.  427,  is  deyoted 
to  a  discuflsion  as  to  the  rights  and  in- 
terests of  shareholders  and  the  mort^ 
gagon  in  the  society  and  the  parties 
and  the  rights  of  adjustment  with  ref- 
erence to  the  peculiar  facts  of  the  case. 

In  FroiUmrff  mdg.  Ajuo.  y.  Stark,  47 
Md.  888,  application  was  made  by 
stockholders  for  a  receiyer  of  the  cor- 
I>oration  alleging  gross  and  fraudu- 
lent mismanagement  of  the  affairs  of 
the  association,  violation  of  its  charter 
and  by-laws  by  the  oificers,  embezzle- 
ment by  the  secretary,  misappropria- 
tion by  one  of  the  directors,  and  that 
the  directors  had  refused  to  take  steps 
to  recover  the  amount  due  from  the 
defaulting  officers,  were  doing  business 
without  a  treasurer  and  without  a 
bonded  secretary,and  that  the  corpora- 
tion was  insolvent.  Under  these  alle- 
gations the  court  appointed  a  receiver 
and  the  appointment  was  held  proper 
on  appeal. 

Law  Street  Btdg.  Amo,  No,  6  v. 
Zucker,  48  Md.  448,  was  a  case  adjust- 
ing the  rights  between  the  mortgagor 
and  mortgagee  and  holding  that  the 


mortgagor  could  not  be  called  upon  to 
contribute  to  the  losses  and  liabilities 
of  the  association. 

In  Christian*$  Appeal,  102  Pa.  184, 
the  court  say  that  the  appointment  of 
a  receiver  to  administer  the  assets  of 
an  insolvent  association  may  be  atrictiy 
regular,  but  where  the  same  result 
may  be  more  directiy,  and  equally  as 
well,  attained  by  an  assignment^  the 
latter  course  should  be  followed. 

FrmUmrg  Bldg.  A8».  v.  Stark,  47 
Md.388.  In  this  case  there  was  also  aa 
allegation  that  the  officers  refused  to 
take  steps  to  recover  the  amount  due 
from  defaulting  officers.  Cf.  TowUw. 
American  Eldg,  Z.  di  I,  Soe.  %f^  Fed. 
Rep.  181. 

Where  the  active  operations  of  a 
company  have  ceased  and  its  affairs 
are  in  course  of  settlement  under  the 
direction  and  control  of  a  court  of 
equity  it  is,  to  all  practical  purposes, 
equivalent  to  a  dissolution  of  the  cor- 
poration. PeUn  Bldg,  Amo,  Ih.  $  v. 
Jaeekaeh,  57  Md.  198. 

The  court  is  averse  to  appointing  a 
receiver  without  notice.  Finoetkurf 
Btdg,  Aeea,  v.  Stark,  47  Md.  888. 
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§  880.  Removal  and  discharge. 

(a)  Notice  of  application. 

(b)  Application  for  removal. 

(c)  Application,     by      whom 

made. 

(d)  Grounds  for  removal. 


(e)  Removal  not  subject  to  ap- 

peal ;  effect  of  appeal 

(f)  Effect  of  removal  and  dis- 

charge. 

(g)  Grounds  for  refusal  to  dis- 

charge. 


§330.    BemoTal  and  discharge. 

(a)  Notice  of  applioatioit. 

Before  the  court  will  entertain  a  notice  to  remove  or  discharge 
a  receiver,  notice  should  be  given  of  the  intended  application  to 
all  parties  in  interest.  The  action  of  the  court  in  the  appoint- 
ment having  been  in  the  interest  of  all  parties  who  at  the  end  of 
the  litigation  might  establish  a  right  to  the  property  or  fund,  it 
is  necessary  that  all  should  be  heard  or  have  an  opportunity  to 
be  heard  in  the  matter  of  removal  or  discharge.^    Want  of  notice 


^  Brown  v.  P&rry,  1  Oh.  (Ont.)  253; 
Oobum  V.  Ames,  57  Gal.  201. 

A  court  which  has  made  an  ancil- 
lary appointment  of  a  receiver  ap- 
pointed in  another  jurisdiction  will 
not  entertain  the  question  of  the  re- 
moval of  such  receiver  for  misconduct, 
but  the  application  should  be  made  to 
the  court  originally  appointing  him. 
Chattanooga  T.  B.  Co.  v.  FsUon,  69 
Fed.  Rep.  278. 

A  court  will  entertain  a  motion  to 
discharge,  though  the  order  appoint- 
ing was  made  on  notice.  Sanders  v. 
Christie,  1  Grant  Ch.  (Ont.)  187. 

In  Bruns  v.  Stewart  Mfg,  Co.  81 
Hun,  816,  it  appeared  that  a  new  re- 
ceiver was  substituted  in  the  place  of 
a  former  one,  and  it  was  held  that 
where  the  motion  to  vacate  the  order 
had  been  denied,  the  court  could  not, 
upon  objection^  by  other  persons,  re- 


move the  receiver  for  different  or 
other  reasons  without  notice. 

In  Attriil  v.  Rockaway  Beach  Improv. 
Go,  25  Hun,  609,  it  is  held  that  notice 
for  the  removal  of  the  receiver  should 
be  served  upon  all  the  parties  who 
have  appeared  in  the  action. 

In  Toung  v.  Montgomery  dh  E.  B, 
Go,  2  Woods,  606,  it  is  said  that  no 
court  or  Judge  would  order  the  re- 
moval of  a  receiver  ex  parte  without 
giving  them  their  day  in  court  '*  No 
matter  what  showing  the  complain- 
ants maybe  able  to  make  as  to  the  in- 
competency, unfitness,  or  dishonesty 
of  the  receiver,  this  court  cannot  act 
That  showing  must  be  made  to  the 
court  which  appointed  him." 

It  has  been  held,  however,  that  no- 
tice to  creditors  is  not  required.  New 
York  db  W.  U.  Teteg.  Co.  v.  JeweU,  115 
N.Y.  166. 
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though  irregular  woald  prohably  not  justify  a  reversal.*  The 
receiver  as  a  rule  is  not  entitled  to  notice,  for  the  reason  that  he 
has  no  interest  in  the  subject-matter  of  the  litigation."  If^  how- 
ever, the  removal  is  based  upon  some  act  or  alleged  misconduct  of 
the  receiver,  then  in  such  case  he  is  entitled  to  notice  and  to  know 
the  grounds  upon  which  the  application  is  to  be  based.* 

(b)  Application  fob  removal. 

If  the  application  for  removal  is  based  upon  the  act  of  the  re- 
ceiver, it  should  be  made  in  the  form  of  a  petition,  setting  forth 
the  facts  upon  which  it  is  based,  so  that  an  issue  may  be  formed,* 
and  the  application  must  be  made  in  apt  time,*  or  at  least  on  con- 


>  Oobum  ▼.  Atnsi,  57  Cal.  801. 

*In  Howard  ▼.  LawOl  Maeh,  Cb.  75 
Ga,  825,  it  was  held  that  an  order  ap- 
pointing a  receiver  may  be  revoked 
without  notice.  It  ia  only  in  cases 
where  the  receiver's  conduct  is  caUed 
in  question  and  where  it  is  sought  to 
make  him  liable,  or  where  he  is  called 
upon  to  account  or  make  return  that 
he  is  entitled  to  a  notice  or  to  a  hearing. 
He  is  not  entitled  to  a  notice  or  a  hear- 
ing when  the  question  relates  to  the 
necessity  of  his  appointment  or  uf  the 
continuance  of  the  appointment. 

'A  motion  to  dismiss  a  receiver  will 
not  be  granted  until  he  has  had  rea- 
sonable notice  in  writing  of  such  in- 
tended motion,  and  the  grounds  upon 
which  his  removal  is  sought  must  be 
specifically  set  out  in  such  written 
notice.  Dougherty  v.  Jone^,  37  Ga. 
848;  Toung  v.  MoiUgomery  dbE.B,Oo, 
2  Woods,  606. 

In  8t<Ue,  Fetienger,  v.  Claypod,  18 
Ohio  8l  14,  the  receiver  beiog  ap- 
pointed by  statute  by  the  state  officers, 
it  was  held  that  he  was  not  removable 
under  the  statute  at  their  pleasure. 

Where  a  receiver  of  a  corporation, 
pending  an  action  brought  by  him  as 
such,  was  removed,  and  a  successor 
appointed,  and  the  origioal  receiver 
afterwards  died,  and  aabsequently  the 


second  receiver  was  removed  and  a 
third  appointed, — Held  that  it  was 
proper  to  substitute  the  third  receiver 
as  plaintiff  in  the  action  In  place  of 
the  first  8Mdon  v.  Adamt,  18  Abb. 
Pr.  405.  27  How.  Pr.  179,  41  Barb. 
54. 

*  Where  it  is  necessary,  in  order  to 
obtain  the  desired  relief,  that  an  inter- 
vener obtain  the  vacation  of  an  order 
appointing  a  receiver,  a  summary  pro- 
ceeding by  motion  is  not  the  appro- 
priate remedy,  but  this  should  be  done 
by  a  petition  setting  forth  the  facts 
upon  which  he  relies,  to  which  the 
receiver  may  interpose  an  answer  and 
take  issue.  Jacobmm  ▼•  LandoU,  78 
Wis.  142. 

*If,  during  the  term  of  the  court 
that  appointed  a  receiver,  there  la,  by 
adjournment,  such  an  interval  In  the 
session  as  to  prevent  the  application 
for  his  removal  to  be  made  to  the 
same,  without  causing  injustice  by 
the  delay,  it  is  the  duty  of  the  judge 
at  chambers  to  act  thereon.  (Hndnr 
nati,  8,diO,B.  Co.  v.  Sloan,  81  Ohio 
8t.  1. 

Creditors  of  a  state  bank  who  have 
acquiesced  for  several  months  in  the 
appointment  of  a  receiver  of  the  bank 
on  the  application  of  a  stockholder, 
during  which  time  large  ezpenaea  have 
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dition  that  the  receiver's  expenses  and  compensation  be  paid/ 
and  should  be  made  in  the  court  in  which  the  receiver  was  ap- 
pointed.' The  removal  rests  in  the  sound  judicial  discretion  of 
the  court,  to  be  exercised  under  all  the  circumstances  of  each 
particular  case.' 


been  incurred  in  the  administration  of 
the  receivership,  are  estopped  to  claim 
the  illegality  of  the  appointment  where 
it  is  at  most  voidable  only,  and  not 
void.  Diek&rsan  v.  Casa  County  Bank 
(Iowa)  64  N.W.  895. 

The  court  may  vacate  an  order  ap- 
pointing a  receiver  pending  a  motion 
for  a  new  trial  of  the  case  in  which 
such  appointment  was  made.  Copper 
JBiU  Min,  Co,  v.  Spencer,  25  Cal.  11. 

The  court  may,  at  any  time  before 
the  appointment  of  a  receiver,  which 
they  have  directed,  is  consummated, 
revoke  such  appointment  and  appoint 
another.  Siney  v.  New  York  Consol. 
Stage  Co,  18  Abb.  Pr.  485,  28  How. 
Pr.  481. 

*  Where  a  receiver  appointed  in  an 
action  commenced  when  a  former  ac- 
tion between  the  same  parties  and  on 
the  same  subject-matter  was  pending 
in  another  court,  had  expended  mon- 
eys in  the  matter  of  the  receivership, 
— Held,  on  granting  a  motion  to  stay 
proceedings  and  to  vacate  the  order 
for  his  appointment,  that  it  should  be 
done  on  condition  that  his  expenses 
and  compensation  be  paid  by  the 
moving  party.  McCa/rt/iy  v.  Peake,  9 
Abb.  Pr.  164. 

'  The  rights  of  one  having  a  judg- 
ment against  another  as  receiver,  with 
a  direction  that  his  claim  be  paid  from 
a  certain  fund  at  that  time  in  the  re- 
ceiver's hands,  cannot,  pending  an 
appeal  from  such  judgment,  be  taken 
away  by  a  judgment  or  direction  in 
another  action  discharging  the  re- 
ceiver, to  which  he  was  not  a  party. 
WoodtvffY.  Jewett,  115  N.Y.  267,  Re- 
versing 87  Hun,  205. 


In  AttriU  v.  Boekaway  Beaeh  Bnprov. 
Co.  25  Hun,  876,  it  is  held  that  a  re- 
ceiver appointed  in  one  judicial  dis- 
trict cannot  be  removed  upon  an  ap- 
plication made  in  another  judicial  dis- 
trict; that  a  receiver  appointed  in  an 
action  should  not  be  removed  without 
notice  of  the  application  to  the  plain- 
tiff at  whose  instance  he  was  ap- 
pointed. 

Proceedings  to  remove  must  neces- 
sarily be  in  the  case  in  which  he  is 
appointed.  MechanM  Nai.  BankY, 
Zandauer,  68  Wis.  44. 

A  mortgagee  in  possession  having 
been  adjudged  to  be  in  possession  as 
such,  and  appointed  receiver, — Held 
that  another  judge  should  not  remove 
him  for  any  cause  existing  before  the 
order  of  his  appointment  was  made, 
but  might  control  his  administration 
of  the  trust  BoUes  v.  Duff,  85  How. 
Pr.  481. 

•In  Milwaukee  d  M,  B,  Co.  v.  SotU- 
ter,  69  U.  S.  2  Wall.  510,  17  L.  ed. 
900,  it  is  held  that  the  appointment 
or  discharge  of  a  receiver  is  ordina- 
rily a  matter  resting  wholly  within 
the  discretion  of  the  court,  but  is  not 
always  absolutely  so.  That  in  a  fore- 
closure proceeding  where  the  amount 
due  on  the  mortgage  is  a  matter  un- 
settled and  contested,  the  appointment 
or  discharge  of  a  receiver  is  in  the 
discretion  of  the  court  in  which 
the  litigation  is  pending.  When  the 
amount  due  has  been  passed  upon 
and  fixed  and  the  right  of  the  mort- 
gagor to  pay  settled,  the  court  has  no 
discretion  to  withhold  the  restoration 
of  the  property,  and  the  refusal  to 
discharge  the  receiver  is  a  judicial 
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(c)  Application,  by  whom  madb. 

The  application  for  the  discharge  of  the  receiver  may  be  made 
by  the  defendant,  a  stockholder  or  creditor,  or  other  party  in 
interest,  where  a  proper  showing  is  made  and  the  court  is  of 
opinion  the  interests  of  all  concerned  moU  be  protected.'     The 


error  which  the  appellate  court  may 
correct  In  such  case  the  discharge 
is  proper,  even  though  third  parties 
set  up  claims  to  the  road  which  they 
asked  the  receiver  to  provide  for  and 
protect,  but  which  are  disputed  and 
contested.  The  court  will  exercise 
the  power  of  discharging  under  con- 
ditions, such  as  that  of  the  company 
giving  security  to  pay  the  claious  if 
finally  established  as  Hens. 

The  exercise  of  the  power  to  re- 
move a  receiver  rests  in  the  discretion 
of  the  court,  and  is  to  be  governed  by 
the  circumstances  of  each  particular 
case;  and  bias  and  partiality  are  good 
grounds  for  its  exercise.  Detroit  First 
Nat.  Bank  v.  Bamum  Wire  db  I. 
Warkg,  60  Mich.  487,  68  Mich.  124, 
816;  Davis  v.  Gray,  83  U.  8. 16  Wall. 
217,  218,  21  L.  ed.  462;  Merchants  dt 
M.  Nat,  Bank  v.  Kent  Circuit  Judge, 
48  Mich.  297. 

A  chancellor  may  in  his  sound  dis- 
cretion refuse  to  terminate  a  receiver- 
ship in  an  action  attacking  an  attach- 
ment, and  to  deliver  the  money  in 
the  receiver's  hands  to  the  attachment 
creditors  who  have  recovered  a  judg- 
ment in  the  attachment  action  pend- 
ing an  appeal  taken  upon  mere  surety- 
ship for  costs  from  a  judgment  in  their 
favor,  where  the  fund  is  large  and 
they  are  nonresidents.  Ex  parte  Hood 
(Ala.)  18  So.  176;  Be  Albert  Average, 
etc.  L.  R.  6  Ch.  App.  697. 

>  Atkins  V.  Wabash,  St.  L.  d  R  IL 
Co.  29  Fed.  Rep.  161. 

In  an  application  of  the  defend- 
ant to  vacate  and .  set  aside  the  ap- 
pointment of  a  receiver  in  an  action 


to  foreclose  a  chattel  mortgage,  the 
court  ordered  the  receiver  to  be  dis- 
charged if  the  defendant  would  exe- 
cute a  bond  to  pay  the  judgment  and 
costs,  which  bond  the  defendant  vol- 
untarily executed,  and  had  restored 
from  the  receiver  all  the  property. 
Such  defendant  cannot  contest  the 
legal  costs  of  the  receiver  or  any 
irregularity  in  his  appointment.  Btate 
Journal  Co,  y.  Commonwealth  Co,  48 
Kan  98. 

But  where  the  receiver  is  appointed 
under  a  creditor's  bill  filed  in  behalf 
of  aU,  the  removal  will  not  be  made 
against  the  consent  of  a  judgment 
creditor,  even  though  a  defendant 
Largan  v.  Bowen,  1  Sch.  &  Let.  296; 
Murrough  v.  Treneh,  2  MolL  497.  Cf. 
Be  Assodaium  qf  Land  ^nanders, 
L.  R.  10  Ch.  Div.  269. 

A  receiver  appointed  on  an  applica- 
tion of  debenture  holders,  with  power 
to  manage  the  business  of  the  cor- 
poration until  the  creditors'  petition 
to  wind  up  is  disposed  of.  should  not 
be  discharged  when  continued  after 
the  making  of  the  winding-up  order, 
because  leave  is  given  to  discontinue 
the  business,  where  interest  on  the  de- 
bentures is  in  arrears,  and  there  is  no 
uncalled  capital,  and  the  assets  of  the 
company  are  not  enough  to  pay  the 
debentures.  Strong  ▼.  Carlyls  Press 
[1893]  1  Ch.  268. 

In  Fifth  Nat.  Bank  v.  PiUdnirg  d 
a  3.  B.  Co.  1  Fed.  Rep.  190,  it  is 
held  that  the  stockholders  of  the  de- 
fendant railroad  company  cannot 
obtain  the  removal  of  the  receiver  by 
petition   where  it  appears  that  the 
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:application  has  sometimes  been  entertained  on  behalf  of  the  re- 
ceiver/ but  as  a  rule  his  application  will  not  be  granted.' 


tsorporation  has  a  regularly  elected 
Aboard  of  directors  and  that  such  board 
is  in  sympathy  with  the  petitioners. 
As  to  the  grounds  upon  which  an 
appointment  of  a  receiver  of  a  bank 
will  be  vacated  on  petition  of  a  credi- 
tor not  a  party  to  the  proceedings  for 
the  appointment,  see  Bowery  Bank 
Com,  6  Abb.  Pr.  415. 

'  The  discontinuance  of  a  suit  in 
•equity  for  the  account  and  settle- 
ment of  the  concerns  of  a  copartner- 
4ship,  does  not  discharge  a  receiver 
appointed  therein;  but  will  entitle 
the  receiver  to  apply  for  his  discharge 
and  exonerate  himself  and  his  sureties, 
unless  the  interests  of  the  defendants 
require  that  he  should  continue  in  the 
receivership  to  protect  their  rights,  in 
which  case  the  defendant  so  pro- 
tected should  be  required  to  file  a  bill 
forthwith  to  settle  his  rights.  WkU&- 
tide  y.  Pendergast,  2  Barb.  Ch.  4*^1. 

*  The  receiver  of  a  broken  bank 
will  not  be  discharged  as  a  matter  of 
course  from  his  trust.  He  must 
«how  good  cause,  and  his  mere  desire 
to  be  released,  coupled  with  the  fact 
that  the  accounts  are  complicated, 
jmd  that  much  time  will  be  lost  from 
his  own  business,  will  not  be  good 
cause.  Be&rs  y.  Chelsea  Bank,  4Edw. 
Ch.  277. 

In  VEngle  y.  Florida  0.  R.  Co.  14 
Fla.  266,  the  defendant  moved  to 
vacate  the  order  appointing  a  receiver, 
to  which  the  plaintiff  consented,  but 
the  receiver  objected.  The  court 
held  the  motion  should  have  been  so 
far  as  to  restore  the  property  to  the 
owner,  including  the  receipts  and  dis- 
burMments  of  future  earnings.  The 
receiver  should  not  be  heard  in  oppo- 
sition to  this  motion. 

In  Be  Cohin,  8  Md.  Ch.  278,  802, 
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the  chancellor  says:    "  But  what  is  it 
to  him  (the  receiver)  what  the  court 
does  with  the  property,  provided  he  is 
discharged  from  his  responsibility  as 
receiver,  and  that  he  would  be  so  dis- 
charged by  obeying  the  order  of  court 
cannot  be  questioned.     It  is  more- 
over conceded  that  the  receiver  has 
no  rights  himself,  and  of  course  can- 
not appeal  or  interfere  in  any  way  in 
the  conduct  of  the  cause,  unless  he 
can    be   considered  as   representing 
those  at  whose  instance  he  was  ap- 
pointed.   But  to  view  him  in  that 
light  would  be  to  give  him  a  charac- 
ter inconsistent  with  the  nature  of  his 
office  as  defined  by  Chancellor  Bland. 
How  can  he  be  the  officer  of  the  court 
and  the  hand  of  the  court  and  at  the 
same  time  the  representative  of  the 
Interests  of  certain  of  the  parties  to 
the  cause?    The  court  must  act  by  its 
officers  and  agents,  and  there  is  as 
much  propriety  in  calling  the  court 
the   representative   of   any    of    the 
parties  to  the  cause  as  its  agents  and 
officers  who  derive  their   authority 
from  the  court  and  are  removable  at 
its  discretion.    .    .    .    We  hold   it 
therefore  to  be  too  clear  for  doubt 
that  a  receiver  has  no  right  to  inter- 
meddle in  questions  affecting  a  right 
of  the  parties  or  the  disposition  of  the 
property  in  his  hands;  that  he  cannot 
in  any  sense  or  to  any  extent  be  re- 
garded as  the  representative  of  any 
one  or  more  of  the  parties  to  the 
cause,  and  that  he  must  retire  from 
office  and  give  up  the  property  com- 
mitted to  his  custody  whenever  re- 
quired so  to  do  by  the  court;  and  this 
whether  the  power  to  discharge  may 
be  so  reserved  or  not,  as  was   cor- 
rectly stated  in  the  argument." 
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(d)  Grounds  fob  removal. 

The  grounds  upon  which  a  receiver  may  be  removed  are  ex- 
ceedinglj  numerous  and  varied,  and  in  the  nature  of  things  no 
general  principles  can  be  laid  down  upon  the  subject.  Receivers 
have  been  removed  because  of  collusion  practised  in  the  appoint- 
ment,* where  the  injunction  and  lis  pendens  aflford  ample  protec- 
tion,* or  where  no  property  has  come  into  his  hands  as  receiver,* 
or  where  the  suit  abates  by  reason  of  the  death  of  the  defend- 
ant,* or  where  plaintiff's  indebtedness  has  been  paid,*  or  where 
the  receiver  is  guilty  of  neglect  and  dereliction  of  duty,*  or  where 


>  WiUon  V.  Barney,  5  Hun,  267. 

A  receiver  of  a  corporation  will  be 
discharged  upon  motion  of  the  court, 
upon  ita  appearing  that  the  receiver's 
appointment  was  procured  by  collu- 
sion between  the  corporation  and  one 
of  its  creditors,  for  the  purpose  of 
keeping  the  property  of  the  corpora- 
tion from  the  other  creditors.  Sage 
V.  Memphis  A  L.  R,  R,  Go.  18  Fed. 
Rep.  671,  6  McCrary,  643,  125  U.  S. 
861,  81  L.  ed.  694. 

A  receiver  of  a  corporation  ap- 
pointed without  notice  to  the  com- 
pany, upon  a  bill  containing  no  equi- 
ty, by  consent  of  the  president  in 
collusion  with  the  plaintiffs  and  with- 
out bringing  to  the  notice  of  the  court 
the  fact  that  he  had  no  authority  to 
give  such  consent,  will  be  discharged 
on  motion.  Walters  v.  Anglo-Amer- 
ican Mortg.  A  T.  Co.  50  Fed.  Rep.  816. 

•  Where  the  objects  of  a  receiver- 
ship may  be  secured  by  continuing 
an  injunction  and  filing  a  notice  of 
Us  pendens,  together  with  a  bond  for 
future  rents  of  the  property,  a  re- 
ceivership may  be  suspended.  Jon^ 
V.  Smiih,  40  Fed.  Rep.  814. 

'  A  receiver  into  whose  hands  no 
property  has  come  is  entitled  to  a  dis- 
charge upon  vacation  of  his  appoint- 
ment. PsopLe  V.  Bus/iwick  Chemical 
Co.  45  N.  Y.  S.  R.  83». 

*  Woods  V.  Creaghe,  1  Hog.  174. 


The  abatement  of  a  suit  in  equity 
does  not  discharge  a  receiver  who 
had  been  previously  appointed.  Mc- 
Cosker  v.  Brady,  1  Barb.  Ch.  829. 

*  Davis  V.  Marlborough,  2  Swanst. 
118;  TewaH  v.  Latoson,  L.  R  18  £q. 
490;  Sankey  v.  CMaley,  2  MoU.  491; 
Braham  v.  Strathmore,  8  Jur.  567. 

The  payment  of  a  judgment  by  the 
debtor,  after  the  appointment  of  a  re- 
ceiver in  supplementary  proceedings, 
do^  not,  ipso  facto,  discharge  the  re- 
ceiver. The  receiver  may  have  a 
claim  for  expenses  incurred  in  the  ex- 
ercise of  his  authority,  which  may  be 
required  to  be  paid  before  the  prop- 
erty held  by  him  can  be  taken  out  of 
his  possession.  Crook  v.  FKndiey,  60 
How.  Pr.  875.      - 

•Be  St.  George's  E8tate,L.  R.  19  Ir.  566. 

Where  an  officer  of  a  corporation 
has  been  appointed  receiver,  to  wind 
it  up  as  insolvent,  the  fact  that  in- 
vestigation of  his  conduct  as  such 
officer  is  necessary  is  ground  for  re- 
moving him  from  the  receivership. 
McCuUough  V.  Merchants'  Loan  d  T. 
Co.  29  N.  J.  Eq.  217. 

If  the  person  appointed  receiver 
absents  himself,  and  fails  to  file  the 
bond  ordered,  the  court  may,  at  its 
discretion,  remove  him  and  appoint 
another.  MeCuUough  v.  Merchants 
Loan  dh  T,  Co,  supra. 
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the  appointment  was  improvidently  made,*  or  where  the  receiver 
disobeys  the  orders  of  court,*  or  there  is  disagreement  between 
joint  receivers'  or  bitter  opposition  by  some  parties  in  interest,* 
or  even  where  no  unfitness  is  sliown  if  the  general  benefit  of  the  com- 
pany will  be  subserved  by  the  removal,*  or  from  interest  and  feelings 
of  the  receiver  towards  the  plaintiff  *  or  fraudulent  action  on  his 


'  In  Cratofcrd  v.  Rom,  89  Ga.  44,  it 
is  held  that  extraordinary  writs  and 
remedies  granted  by  a  chancellor  be- 
fore trial  on  the  merits  ought  to  be 
granted  with  caution,  unless  there 
is  immediate  danger  to  the  rights  of 
plaintiff  if  they  be  denied,  and  if  the 
court  become  satisfied  that  the  danger 
does  not  exist,  it  is  his  duty  to  dis- 
charge them.  In  this  case  the  court 
ordered  the  vacating  of  the  order  ap- 
pointing the  receiver. 

In  Terry  v.  Bank  of  Central  New 
York,  15  How.  Pr.  445,  the  defendant 
asked  the  court  that  the  order  for  an 
injunction  and  appointing  a  receiver 
be  discharged  and  leave  granted  to 
resume  business  upon  the  grounds: 

(1)  that  the  injunction  was  irregular, 
having  been  granted  without  bond; 

(2)  that  the  statutes  under  which  the 
receiver  had  been  appointed  had  been 
repealed;  and  (8)  that  the  defendant 
was  not  insolvent  within  the  provi- 
sions of  the  statute,  and,  upon  consid- 
eration by  the  court,  the  motion  was 
granted. 

« Atkinson  v.  Smith,  89  N.  C.  72. 
(Failure  to  account.) 

Upon  an  account  of  assets  collected 
by  a  receiver,  he  was  ordered  by  the 
court  to  pay  the  amount  into  bank. 
Upon  a  second  account  it  was  found 
that  he  had  not  obeyed  said  decree, 
and  also  had  not  given  additional 
sureties  as  commanded, — Held  that 
the  court  might  set  aside  its  former 
decree,  remove  him,  and  direct  him 
to  pay  to  one  appointed  in  his  place 
all  that  he  had  collected,  or  render 


himself  liable  to  an  action.    Shackd- 
ford  V.  Shackelford,  83  Gratt.  481. 

Cf.  Be  Tavistock  Iron  Works  Co,  24 
L.  T.  605,  19  Week.  Rep.  672. 

<  Where  two  receivers  of  a  railroad 
company  were  appointed  by  agree- 
ment of  all  parties  interested,  with 
their  ofllces  a  thousand  miles  apart, 
and  they  subsequently  became  hostile 
to  each  other, — Held  that  both  should 
be  removed,  and  a  resident  of  the 
state  in  which  the  road  mainly  lay, 
who  was  impartial,  should  be  ap- 
pointed. Meier  v.  Kansas  P.  R,  Co, 
5  Dill.  476. 

**  A  receiver  appointed  by  a  United 
States  court  under  the  belief  that 
substantially  all  interests  affected 
were  united  in  the  application  there- 
for will  be  removed,  where  it  appears 
that  he  is  bitterly  opposed  by  some 
of  the  parties  interested  and  was  nom- 
inated by  the  other  parties,  notwith- 
standing a  receiver  had  also  been  ap- 
pointed by  a  state  court  who  was  a 
partisan  of  the  parties  hostile  to  the 
receiver  in  question.  Wood  v.  Oregon 
Development  Go.  55  Fed.  Rep.  901. 

*  Be  British  Nat,  L,  Assur.  Asso.  L. 
R.  14  £q.  492. 

*  The  circumstances  in  a  particular 
case  were  held  to  justify  the  removal 
of  a  receiver  of  the  property  of  a  joints 
stock  association,  appointed  in  a  prior 
suit,  and  the  appointment  of  another 
person  in  his  place,  where,  upon  in- 
spection of  the  proceedings  in  the  for- 
mer suit,  and  from  the  evidence  pro- 
duced on  the  application  for  the  ap- 
pointment of  another  receiver,  it  was 
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part,'  or  where  defendant's  counsel,  though  in  coart,  did  not  know 
of  the  appointment.* 

(e)  Removal  not  subject  to  appeal;    kffbot  of  appeal. 

The  removal  of  the  receiver  furnishes  no  ground  of  appeal. 
The  receiver  is  the  mere  officer  of  court  and  his  holding  is  the 
holding  of  the  court  for  the  party  who  may  be  entitled,  and  his 
discharge  is  no  ground  of  appeal.' 

(f)  Effect  of  semoval  and  discharge. 

When  a  receiver  has  been  discharged  a  creditor  cannot  there- 
after sue  him  on  a  claim  against  the  property  in  the  hands  of  the 
court,*  though  it  does  not  follow  that  the  company  will  be  re- 


apparent  to  the  court  that  the  trustee 
who  had  been  appointed  receiver  in 
the  former  suit  was,  from  interest  and 
feelings,  adverse  to  the  plalotifr  In 
the  second  action,  and,  for  other  rea- 
sons, an  improper  person  to  act  as  re- 
ceiver in  administering  the  affairs  of 
the  association.  MeArdle  v.  Barney, 
60  How.  Pr.  97. 

>  An  individual  who  was  appointed 
secretary  of  an  insolvent  savings  hank 
by  its  directors,  and  was  used  by  them 
in  a  month  thereafter  to  make  and 
verify  a  false  statement  declaring  its 
solvency,  and  who  was  named  by 
them  as  its  receiver  In  a  suit  which 
they  caused  to  be  instituted  to  wind 
up  its  affairs,  is  not  a  fit  and  proper 
person  to  execute  such  trust,  and 
should  be  removed  upon  application 
of  the  creditors  of  the  bank.  People 
T.  Third  Aw.  Sav.  Bank,  50  How. 
Pr.  22. 

*  Where  a  receiver  was  appointed, 
unobserved  by  the  defendant's  coun- 
sel though  he  was  in  court  for  the 
whole  day  to  oppose  the  motion  for 
the  appointment,  he  was,  on  a  motion 
to  vacate,  considered  as  in  the  same 
situation  as  upon  the  hearing,  for  the 
first  time,  of  an  application  for  a  re- 
ceiver. MerchanU*  ijh  M,  Bank  v. 
Griffith,  10  Paige,  619. 


*WaMngtan  Oity  dk  P.  L.  B.  Co,  ▼. 
Bauthern  Maryland  R,  Co,  55  Md.  153; 
ElUe&U  V.  Warford,  4  Md.  80;  Caini. 
Harford,  7  Md.  282. 

In  a  recent  case  of  Hdrrie  v.  Pecj^ 
(111.  App.)  18  Nat.  Corp.  Rep.  81, held, 
where  a  receiver  was  appointed  on 
final  decree  and  the  decree  appealed 
from,  that  the  effect  of  the  appeal  be- 
fore the  receiver  took  possession  was 
to  suspend  his  right  to  possession 
pending  the  appeal,  and  is  based  upon 
the  following  cases:  BoynUm^.  FmUt, 
7  Met.  415;  Leti  v.  Karriek,  15  lows, 
444;  Turner  v.  First  Nat.  Bank,  30 
Iowa,  191;  Carmichael  v.  Vanddmr, 
61  Iowa,  225;  Lewie  v.  Leteii,  20  Mo. 
App.  546;  Townaend  y.  Toumeend,  60 
Mo.  246;  Elgin  Lumber  Co,  v.  Lang- 
man,  23  III.  App.  250.  But  see  Penn 
Mut.  L.  Ine.  Oo,  v.  Semple,  88  N.  J. 
Bq.  314;  Beard  v.  Arimekle,  19  W.  Va. 
145;  Button  v.  Loekridge,  27  W.  Va. 
428.  The  rule  might  be  otherwise, 
however,  if  the  receiver  was  in  posses- 
sion when  the  appeal  was  taken. 

^  After  a  receiver  has  been  dis- 
charged, a  creditor  cannot  sue  him  on 
a  claim  against  the  property  in  the 
hands  of  the  court,  ^ew  York  A  F. 
U,  TeUg.  Go,  v.  Jewett,  115  N.  Y.  166. 

After  the  property  is  sold,  pur- 
chased by  mortgage  bondholders,  and 
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lieved  from  liability,  as  where  the  earnings  during  the  receivership 
have  been  expended  in  betterments.'     The  discharge  does  not 


ooDveyed  to  the  original  company, 
one  who,  during  the  receivership,  has 
sustained  injury  from  the  negligence 
of  the  receiver's  servants  operating 
the  road  cannot  maintain  an  action 
against  the  receiver  and  the  company. 
Syan  v.  Hays,  62  Tex.  42:  Interna- 
tional  d  G.  JT.  JK.  Cb.  v.  Ormond,  62 
Tex.  274. 

The  discharge  of  a  receiver  pending 
an  action  against  him  will  not  relieve 
the  corporation  represented  by  him 
from  a  liability  on  a  claim  against 
him.  although  it  is  not  prosecuted  by 
intervention  within  the  time  pre- 
scribed by  the  order  for  his  discharge; 
but  the  action  may  proceed  against 
the  corporation,  where  it  is  shown  that 
assets  have  gone  into  its  possession 
which  would  render  it  liable  to  the 
demand  sued  on.  Boggs  v.  Broton,  82 
Tex.  41. 

'Pending  and  undetermined  suits  for 
unliquidated  demands  cannot  be  com- 
puted as  claims  against  a  receiver  of  a 
railroad  company  so  as  to  relieve  the 
company  from  liability,  after  the  re- 
ceiver's discharge,  on  a  cause  of  ac- 
tion which  accrued  during  the  re- 
ceivership, on  the  ground  that  the 
receiver's  liability  for  unadjusted 
claims  exceeds  the  value  of  the  im- 
provements and  betterments  made  by 
him  out  of  the  earnings  coming  into 
his  hands.  Texcts  d  P.  B,  Co,  ▼. 
Bailey,  88  Tex.  19. 

After  tlie  discharge  of  a  receiver  and 
the  return  of  the  property  to  the 
owner,  all  control  of  the  court  over 
the  property  is  ended;  and  such  con- 
trol cannot  be  retained  by  an  asserted 
reservation  of  the  right  again  to  as- 
sume control.  Texas  P.  B,  Co.  v. 
Johnson,  76  Tex.  421. 

If  the  earnings  of  a  railroad,  of  the 


property  of  which  a  receiver  has 
been  appointed,  are  invested  in  better- 
ments which  are  returned  to  the  com- 
pany at  the  close  of  the  receivership, 
the  company  receives  the  property 
charged  with  the  satisfaction  of  any 
claim  which  the  receiver  ought  to 
have  paid  out  of  the  earnings  during 
the  receivership.  Texas  P.  B.  Co.  v. 
Qriffln,  76  Tex.  441;  Texas  P.  B.  Co. 
V.  Johnson,  76  Tex.  421. 

Proceedings  against  a  receiver  to 
compel  the  payment  of  money  fall 
with  his  discharge.  New  York  db  W. 
U.  TeUg.  Go.  y.  JeweU,  48  Hun,  565. 

When  a  receiver  appointed  by  a 
Federal  court  resigns  during  the  pend- 
ency of  a  suit  brought  against  him  un- 
der permission  of  the  court  appointing 
him,  it  is  not  necessary  to  obtain  per- 
mission to  prosecute  the  case  against 
his  successor  in  the  receivership.  For- 
dyeeY.  Dixon,  70  Tex.  694. 

A  railway  company  is  liable  on  a 
cause  of  action  which  accrued  while 
its  road  was  in  the  hands  of  a  re- 
ceiver, who  expended  its  net  earnings 
in  betterments  and  improvements,  and 
upon  whose  discharge  the  railway 
company,  with  all  betterments,  was 
redelivered  into  the  company's  posses- 
sion without  sale.  Texa*  P.  B.  Co,  v. 
WiiU,  82  Tex.  548;  Texas  dPBOo. 
V.  Bailey,  88  Tex.  19. 

A  suit  in  the  state  courts  for  dam- 
ages for  personal  injuries  caused  by 
the  negligent  operation  of  a  railway 
while  in  the  hands  of  a  receiver  ap- 
pointed by  a  Federal  court  can  be 
maintained  against  the  company  after 
its  property  has  been  restored  to  it, 
the  current  earnings  having  been  used 
by  the  receiver  in  improving  the  road. 
Texas  db  P.  B.  Go.  v.  Waits  (Tex.)  18 
8.  W.  812. 
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aSect  the  liability  of  the  receiver  concerning  matters  not  em- 
braced in  his  account/  An  order  discharging  a  receiver  and 
ordering  him  to  restore  it  to  one  of  the  parties  does  not  of  itself 
determine  the  right  of  possession.* 

(g)  Grounds  fob  befusal  to  DiscHAsaB. 

Where  creditors  have  for  several  months  acquiesced  in  the  ap- 
pointment of  a  receiver  and  have  pursued  their  remedies  there- 
under, it  is  too  late  for  them  to  come  into  court  and  undertake  to 
question  the  legality  of  the  appointment  of  a  receiver.'  The  em- 
ployment of  the  judgment  debtor  by  the  receiver  to  collect  a  por- 
tion of  assets  is  not  alone  sufScient  ground  for  a  discharge,^  nor  is 
the  fact  that  the  counsel  for  complainant  has  sometimes  acted  as 


A  railway  company  is  not  liable  for 
the  negligence  of  its  receiver  ipio 
fiteto,  unless  it  is  alleged  and  proved 
on  the  trial  that  the  earnings  of  its 
road  in  the  receiver's  hands  have  been 
invested  in  betterments  of  the  prop- 
erty, which  was  turned  over  to  the 
company  on  the  termination  of  the  re- 
ceivership. Texas  A  P.  R,  Oo,  v.  Huff- 
man, 88  Tex.  286. 

An  action  for  personal  injuries,  on  a 
right  accrued  against  a  receiver  of  a 
railroad  company,  may  be  brought 
against  the  company  when  the  re- 
ceiver has  been  discharged,  and  all 
property,  together  with  the  earnings 
of  the  road  while  in  his  hands,  have 
been  returned  to  the  company.  Texas 
4t  P.  R.  Co.  V.  Qeiger,  79  Tex.  13; 
Texas  P.  R,  Co,  v.  Johnson,  7«  Tex. 
421. 

Where  a  railroad  company,  on  re- 
ceiving possession  of  its  road  from  a 
receiver,  executed  a  bond  to  indem- 
nify him  against  all  debts  and  liabili- 
ties incurred  by  him,  in  pursuance  of 
an  order  of  court  which  also  re- 
quired claims  to  be  presented  within 
sixty  days,  it  was  not  bound  to  re- 
deem tickets  issued  by  the  receiver. 
Godfrey  v.  Ohio  d  M.  R.  Co,  110  Ind. 
80. 


Where  on  action  against  the  re- 
ceiver of  a  railroad  for  damage  to 
freight  caused  while  he  was  operating 
the  road  is  continued  after  his  dis- 
charge, a  judgment  against  the  rail- 
road company  is  erroneous,  where  no 
facts  are  alleged  or  proved  making  the 
company  liable  for  losses  during  the 
receiver's  management.  Texcu  d  P. 
R.  Co,  V.  Adams,  78  Tex.  373. 

» Pbndir  v.  New  York,  L,  E.  &  TF. 
R,  Co.  72  Hun,  384. 

*  Marsltail  v.  Otto,  69  Fed.  Rep.  249. 

^Dickerson  v.  Cass  County  Bank 
(Iowa)  64  N.  W.  395.  Upon  a  mere 
formal  motion  to  substitute  one  per- 
son for  another,  as  receiver  in  an  ac- 
tion, though  it  is  founded  by  the  no- 
tice upon  the  pleadings,  decree,  and 
proceedings  in  the  action,  as  well  as 
upon  affidavits,  the  opposing  party 
cannot  question  the  regularity  of  the 
origin fld  order  appointing  such  re- 
ceiver, or  the  proceedings  generally. 
Fassett  v.  TaUmadye,  13  Abb.  Pr.  IS. 

^The  employment  of  the  judgment 
debtor,  by  his  receiver,  to  collect  a 
portion  of  the  asigned  demands,  is  not 
alone  sufficient  to  require  his  removal 
from  his  trust  Ross  v.  Bridge,  15 
Abb.  Pr.  150,  24  How.  Pr.  168. 
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•counsel  for  the  receiver/  nor  is  relationship,'  nor  mere  disagree- 
ment between  joint  receivers,*  nor  a  new  election  of  officers.* 
But  tlie  lack  of  assets  in  the  receiver's  hands  sufficient  to  pay  his 
•compensation  is  not  ground  for  refusal  to  discharge.*  He  cannot 
be  retained  merely  to  enable  the  debtor  to  effect  a  settlement 
with  his  creditors.* 


^  The  fact  that  the  counsel  for  the 
plaintiff  has  sometimes  acted  as  coun- 
sel for  the  receiver  is  no  ground  for 
removing  the  receiver.  Bank  of  Mon- 
roe V.  Sehermerhorn,  1  Clarke  Ch.  366. 

*  Relationship  to  a  party  is  not  alone 
a  sufficient  ground  for  the  removal  of 
a  receiver;  at  most,  it  is  but  a  circum- 
stance to  be  taken  into  consideration 
at  the  time  of  making  the  appointment. 
Wetter  v.  SehLieper,  7  Abb.  Pr.  93. 

*A  and  B  were  appointed  joint  re- 
-ceivers,  under  a  stipulation,  in  an  ac- 
tion for  a  dissolution  of  partnership. 
They  subsequently  applied  for  the  ap- 
pointment of  a  new  receiver  in  their 
place  on  the  ground  that  the  joint  re- 
-ceivers  could  not  agree  as  to  the  man- 
ner of  carrying  out  their  trust,  from  a 
conflict  of  interest  and  incompatibility 
•of  temper.  It  was  shown  that  the 
fund  was  in  danger, — Held  that  these 
were  not  good  grounds  for  removal 
i&nd  appointment  prayed  for,  the  facts 
upon  which  the  relief  was  asked  being 
known  to  the  parties  who  made  the 
stipulation.  Comer  y,  Belden,  8  Daly, 
357. 

^  After  the  corporation  has  been 
placed  in  the  hands  of  a  receiver,  a 
new  election  of  officers  ordered  by 
court  will  not  of  itself  revoke  the  au- 
thority of  the  receiver.  Keohuk  I^. 
L.  Packet  Co.  ▼.  Davidson,  18  Mo. 
App.  561. 


»  Upon  an  application  by  parties  in- 
terested for  the  discharge  cf  a  receiver, 
and  one  by  the  receiver  for  the  adjust- 
ment of  his  compensation  and  allow- 
ance of  his  accounts,  both  heard  to- 
gether, the  court  may  grant  the  dis- 
charge, and  determine  the  matter  of 
the  compensation  and  accounts  in  a 
subsequent  order.  Belmont  Hail  Ch, 
▼.  Oolumlna  Iron  dbS.  Co,  46  Fed. 
Rep.  8. 

Where  a  receiver  has  no  assets  in 
his  hands  it  is  not  error  to  discharge 
him  upon  the  application  of  those  at 
whose  instance  he  was  appointed, 
without  making  payment  of  his  com- 
pensation and  charges  a  condition  pre- 
cedent to  the  discharge.  Belmont  Hail 
Co.  V.  Columbia  Iron  <&  3.  Co,  8upra, 

A  receiver  cannot  be  retained  merely 
to  enable  him  to  get  assets  into  his 
hands  from  which  to  pay  his  compensi^ 
tion  and  charges.  Jodpn  v.  Aihem 
ChacJi  dh  C.  Co,  43  Minn.  584. 

If  he  has  no  assets  in  his  hands  he 
may  be  discharged  without  compensar 
tion.  JoAyn  v.  Athens  Coach  db  C.  Co. 
supra.     . 

*  A  receivership  should  not  be  con- 
tinued and  creditors  enjoined  from 
prosecuting  their  just  claims  for  the 
purpose  of  allowing  the  debtor  to 
effect  a  settlement  with  creditors. 
Hatpin  v.  Mutual  Breto,  Co,  91  Hun, 
230. 


CHAPTEK 


CLMMS  AGAINST  RBOEIVERSHIP  FUNDS. 


§  840.  Claims    against    recelYership 
fundEL 

(a)  Receiver   disinterested    as 

between  claimants. 

(b)  Must  pay  parties  named. 

(c)  Proof  of  claims;  order  of 

court. 

(d)  Validity  of  claims. 

§  841.  Character  of  claims  allowed, 
(a)  Attorney  and  counsel  fees. 


(b)  Personal  property  tax. 

(c)  Surety  not  entitled  when. 

(d)  Creditors  holding  collater- 

als. 

(e)  Operating  expenses. 

(f)  Statutory  liens. 

(g)  Judgment  creditors'  liens.. 
%  842.  Preferred  claims;  grounds  for 

allowance. 
§  848.  Nature  of  preferred  claims. 


§  340.    Claims  against  reeeiyership  funds. 

The  claims  presented  to  a  receiver  for  allowance  out  of  the- 
receivership  estate  and  funds  are  exceedingly  numerous  and 
varied  in  character,  and  the  scope  of  discussion  in  this  connection- 
will  not  be  extended  beyond  the  briefest  statement  of  the  general 
rules  applicable  thereto,  with  a  sufficient  number  of  citations  to> 
illustrate  the  subject. 

(a)  The  receiver's  position  of  independence  and  impartiality 
between  all  parties  in  interest,  renders  it  imperative  that  as  to  all 
claimants  he  shall  reinain  disinterested  as  between  them.  He  has 
no  discretion  as  to  the  general  application  of  the  funds,  and  holds 
them  strictly  subject  to  the  order  of  the  court,  and  he  must  not 
become  interested  in  any  claim  presented  for  allowance  from  the 
funds  in  his  hands.^ 


*  Receiver  may  not  purchase  prop- 
erty connected  with  the  subject  mat- 
ter of  his  receivership.  Eerrick  ▼. 
Miller,  128  Ind.  804. 

He  has  no  discretion  in  general  In 
the  application  of  funds  in  his  hands, 
but  holds  strictly  subject  to  the  order 
of  court  When  ordered  to  pay  a 
claim  he  cannot  offset  a  claim  due 
him  personally.  Herrick  v.  MiU&r, 
w/pra. 

An  act  of  receiver  in  acquiring  title 


to  property  in  his  hands  is  absolutely 
void.    Herrick  v.  MiUer,  supra. 

It  is  no  part  of  his  duty  to  adjust 
the  accounts.  Moreton  v.  Harleyt  8' 
W.  &  W.  (B.)  74.  79. 

Claims  presented  to  the  court 
against  a  fund  or  property  in  the 
hands  of  a  receiver  are  properly  re^ 
ferred  to  him,  to  ascertain  whether 
they  are  Just.  LUemberger  v.  Jart/U- 
OonkUn  TruH  Co,  8  Utah.  15. 

It  is  the  duty  of  receivers  of  a  cor- 
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(b)  He  must  pay  to  the  parties  named  in  the  order  of  distri- 
bution, or  those  authorized  by  power  of  attorney  to  receipt  for 
them.* 

(c)  The  court  by  an  order  may  require  all  creditors  to  prove 
their  claims  before  the  receiver,  or  other  person  designated,, 
within  a  period  specified,  and  as  a  rule  those  failing  to  make  such 
proof  are  debarred  from  participating  in  the  distribution,"  unles& 


poration  appointed  under  the  statute 
to  aUow  only  such  claims  as  are  legal 
and  just  and  which  might  have  heen 
recovered  against  the  corporation, 
either  at  lat^  or  in  equity.  Attp.  Qen, 
V.  Life  A  F.  Im.  Co.  4  Paige,  224. 

A  receiver  will  not  be  permitted  to 
contest  a  single  claim  merely  on  ac- 
count of  his  personal  interest  in  it. 
fUanUm  y.  Andrews,  18  111  App.  552. 

One  class  of  creditors  cannot  be 
wholly  or  partially  excluded  from 
their  proportionate  share  of  assets  by 
reason  of  previous  payments  made 
before  appointment  of  receiver.  Peo- 
ple V.  Unitereal  L.  Ins.  Go.  42  Hun, 
616;  People  v.  Knickerbocker  L.  Ins, 
Co.  101  N.  T.  636,  distinguished. 

Failure  of  a  creditor  of  an  insolvent 
bank'  to  verify  a  claim  presented  to 
the  receiver  will  not  bar  the  right  to 
sue  on  the  claim  in  the  absence  of  a 
statutory  requirement  that  the  claim 
fihall  be  verified.  Arnold  v.  Penn 
(Tex.  Civ.  App.)  82  S.  W.  858. 

^  A  receiver  is  only  justified  in  pay- 
ing money  to  the  person  named  in  the 
order  or  on  his  power  of  attorney. 
An  attorney  has  no  power  to  receipt 
for  money  due  his  client  without  ex- 
press authority.  Be  Brovon^s  Estate, 
L.  R.  19  Ir.  183. 

A  receiver  has  no  right  to  pay 
money  to  anyone  except  the  persons 
named,  as  no  one  else  can  give  a  dis- 
charge. The  payment  to  a  solicitor 
of  the  party  entitled  is  not  allowed, 
and  the  receiver  must  account  for  it. 
Ind  V.  Kidd,  68  L.  J.  Q.  B.  726. 


Where  he  pays  out  money  in  obedi- 
ence to  the  order  of  court  to  parties 
not  entitled  to  it  he  will  be  protected 
and  not  compelled  to  make  resCitu- 
tion.     Willis  V.  Sharp,  124  N.  T.  406. 

'  A  creditor  failing  to  prove  hia 
claim  in  the  time  specified  is  debarred 
from  dividends.  R.  I.  Rev.  Stat.  chap. 
237,  §  13. 

Be  Eddy,  16  R.  I.  474.  But  court 
may  extend  time.    Id. 

An  order  of  a  Federal  court  which 
has  appointed  a  receiver  of  a  corpora* 
tion,  that  persons  holding  claims 
against  the  receiver  must  present 
them  by  intervention  in  that  court,  is 
void  as  an  attempt  to  destroy  the 
right  to  sue  and  establish  them  in 
any  court  having  jurisdiction,  in 
violation  of  the  act  of  Congress  of 
March  8, 1887.  Texas  A  P.  B.  Co,  v. 
WatU  (Tex.)  18  S.  W.  812;  Texas  P. 
B.  Co.  V.  Johnson,  76  Tex.  421. 

The  claim  of  a  creditor  of  a  cor- 
poration which  has  been  dissolved^ 
and  whose  assets  have  been  placed  in 
the  hands  of  permanent  receivers,, 
should  be  paid  if  the  receivers  have 
sufficient  assets  in  their  hands,  though 
the  time  to  prove  debts  against  the 
estate  has  expired.  People  v.  Beming- 
tan,  59  Hun,  282,  Aff'd  in  126  N.  Y. 
654,  mem. 

The  receiver  of  an  insolvent  cor- 
poration having  funds  in  his  hands 
must  pay  in  full  the  royalties  on 
patented  articles  manufactured  by 
such  company  under  contract  to  pay 
royalties   on   each   of   such  articlea 
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there  are  such  special  circumstances  as  render  the  application  of 
the  rule  unjust  and  inequitable. 

(d)  The  method  of  determining  the  validity  of  claims  against 
the  receivership  fund  is  usually  determined  in  the  suit  in  which 


manufactured  and  sold,  when  the 
articles  have  been  sold  by  him  after 
his  appointment;  but  for  such  articles 
as  were  sold  before  his  appointment 
the  royalties  become  a  general  debt 
of  the  corporation.  People  y.  Bsm- 
ington,  gupra. 

Land  wrongfully  taken  possession 
of  by  a  receiver  and  returned  to  the 
corporation  after  the  receiver's  dis- 
charge, is  unaffected  by  the  notice  of 
the  receiver  to  prove  claims.  Bloom- 
field  V.  Van  Slike,  107  Ind.  480. 

Although  the  better  practice  is  for 
the  judge  or  court  appointing  a  re- 
<;eiver  for  a  railroad  to  fix.  at  the  time, 
as  a  condition,  what  debts  and  liabili- 
ties shall  be  made  a  charge  on  the 
property  and  paid  by  him,  such  an 
order  may  be  made  afterwards.  CS?n- 
4ral  Trust  Co.  v.  St.  Louis,  A.  dh  T.  B. 
Co.  41  Fed.  Rep.  651. 

The  receiver  of  a  mutual  benefit  so- 
ciety is  not  authorized  to  allow  claims 
presented  after  the  expiration  of  the 
time  fixed  by  the  court  for  the  pres- 
entation of  claims;  but  if  there  are 
such  special  circumstances  as,  in  his 
opinion,  make  it  just  that  such  claims 
should  be  allowed,  and  they  will  not 
delay  the  distribution  of  the  assets,  he 
may  make  special  application  to  a 
single  justice,  setting  forth  such  cir- 
cumstances. Fogg  V.  Supreme  Lodge, 
U,  0.  of  O.  L.  159  Mass.  9. 

The  court  will  allow  a  claim  to  be 
presented  to  a  receiver  of  an  insolvent 
corporation  for  an  investigation  of  its 
merits,  after  the  time  limited  by  order 
ior  the  presentation  of  claims,  where 
before  the  expiration  of  such  time  suit 
was  brought  on  claim  against  the  re- 
<ceiver,  during  the  pendency  of  which 


negotiations  for  a  settlement  were  en- 
tered into  with  a  committee  of  cred- 
itors having  charge  of  the  reorganiza- 
tion of  the  corporate  business  and 
with  which  the  receiver  was  in  con- 
stant communication  and  co-opera- 
tion, and  claimant  was  confident  that 
a  satisfactory  settlement  would  be 
made,  and  the  assets  are  still  in  the 
receiver's  hands,  and  no  embarrass- 
ment will  result  in  the  administration 
of  the  trust  against  which  the  re- 
ceiver should  not  have  provided. 
WaU  V.  Young  (N.  J.  Ch.)  83  Atl.  528. 

When  a  receiver  has  no  actual  no- 
tice of  a  petitioner's  claim,  before 
making  the  second  dividend,  and  has 
reserved  no  fund  applicable  specifi- 
cally to  the  payment  thereof,  it  is 
error  to  require  him  to  pay  such  peti- 
tioner his  proportion  of  such  divi- 
dend. Smith  V.  Manhattan  Ins,  Co, 
4  Hun,  127. 

Where  a  receiver  appointed  on  the 
dissolution  of  a  corporation  advertised 
for  claims,  and  made  personal  service 
of  notice  to  present  claims  upon  the 
plaintiff  in  a  pending  action  against 
the  corporation,  but  who  presented  no 
claim,  the  latter  could  not,  after  the 
receiver  duly  distributed  the  assets 
reserving  only  sufficient  to  meet  the 
expenses,  by  making  the  receiver  a 
party  to  his  action,  cast  on  the  latter 
the  cost  of  the  litigation.  Ou)en  v. 
Kellogg,  56  Hun,  455. 

Where  railroad  property  is  in  the 
hands  of  a  receiver,  an  order  for  re- 
pairs, to  be  paid  for  by  certificates  of 
indebtedness  constituting  a  first  lien 
on  the  road,  can  only  be  made  on  mo- 
tion after  a  proper  investigation  and 
hearing.  Ex  parts  Mitchell,  12  S.  C.  83. 
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the  receiver  is  appointed,  but  the  court  may  exercise  a  discretion 
in  this  matter.* 


*  It  is  within  the  discretion  of  the 
-court,  either  to  determine  claims 
against  a  receiver  by  petitions  in  the 
original  action  in  which  he  was  ap- 
pointed or  by  an  independent  suit. 
Blake  ▼.  State  8av.  Bank,  12  Wash. 

An  application  by  the  absignee  of  a 
<^rtiflcate  of  sale  under  foreclosure, 
for  the  appointment  of  a  receiver  to 
collect  rents  and  profits  and  apply  the 
same  to  the  payment  of  mortgages, 
may  be  amended  by  setting  up  facts 
entitling  the  plaintiff  to  the  relief 
sought,  after  the  reversal  of  an  order 
appointing  such  receiver,  although 
the  period  of  redemption  has  expired 
in  the  meantime,  where  there  is  a  con- 
troversy between  the  plaintiff  and  the 
mortgagor  over  the  amount  in  the 
hands  of  the  receiver.  Stoffel  v.  5W- 
iers,  142  Ind.  801. 

A  subsequent  recognition  by  the 
chancellor,  of  attachment  levies  and 
the  lien  created  thereby  on  property 
in  the  hands  of  the  receiver,  is  equiv- 
alent to  previous  permission  to  make 
them,  and  may  render  such  levies 
valid.     Ex  parte  TOlman,  98  Ala.  101. 

A  proceeding  by  the  receiver  of  a 
•corporation  dissolved  in  voluntary 
proceedings  for  the  appointment  by 
consent  of  a  referee  to  try  a  claim  re- 
jected by  the  receiver,  is  not  a  * 'mo- 
tion" within  N.  Y.  Laws  1883,  chap. 
378,  §  8,  requiring  a  copy  of  all  mo- 
tions in  proceedings  for  the  dissolu- 
tion of  a  corporation  or  distribution  of 
its  assets  to  be  served  on  the  attorney 
general.  People  v.  Amerietm  8.  B. 
Im.  Co.  14  Misc.  162. 

Where  money  is  placed  In  the  hands 
■of  a  receiver  pending  the  litigation, 
the  court  may,  on  the  decision  of  the 
cause,  direct  its  application  on  mo- 


tion. But  the  court  cannot  act  in  this 
summary  manner  where  money  has 
been  paid  over  to  the  defendant  in 
satisfaction  of  an  execution,  by  ordei 
of  the  judge  granting  the  injunction 
according  to  the  prayer  of  the  bill. 
If  in  such  a  case  the  injunction  bond 
did  not  afford  an  adequate  remedy,  a 
suit  in  chancery  where  the  rights  of 
all  the  parties  could  be  adjusted 
would  be  the  proper  course.  Bank  oj 
Mobile  V.  Planters*  d  M.  Bank,  1  Ala. 
109. 

A  court  of  chancery  having  ap- 
pointed a  receiver  of  an  insolvent  cor- 
poration, and  a  person  not  a  party  to 
the  suit  having  presented  a  petition 
setting  up  the  right  to  possession  of 
certain  land  in  the  possession  of  the 
receiver  as  such,  praying  the  court  to 
adjudicate  upon  his  rights  and  to  di- 
rect the  receiver  to  deliver  possession 
to  him,  it  will,  in  the  absence  of 
any  claim  of  right  of  possession  on 
the  part  of  any  other  party  not  be- 
fore the  court,  hear  and  determine  the 
petitioner's  claim,  although  it  is  one 
within  the  jurisdiction  of  a  court  of 
law.  Smith  v.  Perth  Amboy  Brick  Go, 
47  N.  J.  Eq.  442. 

One  not  a  party  to  a  chancery  suit, 
but  with  whom  a  receiver  appointed 
therein,  with  the  consent  of  all  the 
parties,  contracted  a  lawful  debt  in 
the  management  of  the  property  in 
controversy,  may  during  the  pendency 
of  the  suit  and  after  the  decree  restor- 
ing the  property  to  complainant,  but 
before  the  discharge  of  the  receiver, 
petition  the  court  to  require  the  com- 
plainant to  pay  the  debt  due  him,  or 
that  on  his  failure  to  do  so  the  prop- 
erty be  sold  to  pay  such  debt,  as  the 
decree  of  restoration  does  not  deprive 
the  court  of  authority  to  assume  con- 
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§  341.    Character  of  claims  allowed. 

The  claims  visually  allowed  against  a  receiver  and  payable  out 
of  the  funds  in  his  hands  which  are  subject  to  distribution  embrace 
the  following  subjects : 

(a)  Attorney  and  counsel  fees  for  services  rendered  to  the  re- 
ceiver during  the  receivership,  relating  to  the  receivership  prop- 
erty/ 


trol  of  the  property  for  the  purpose  of 
enforcing  claimfi  upon  it  which  are 
the  result  of  the  court's  own  orders  or 
decrees.  Thornton  v.  Highland  Aw. 
d  B.  B.  Co.  94  Ala.  858. 

Where  a  receiver  has  not  paid  a 
claim  which  it  is  alleged  comes  within 
an  order  requiring  him  to  pay  it,  and 
the  question  is  presented  to  the  court 
as  to  the  liability  of  the  property  for 
the  claim,  the  court  is  not  foreclosed 
by  the  order,  but  may  determine  the 
extent  of  liability  of  the  property  to 
such  claim,  and  what  its  rights  of  pri- 
ority are.  LouiniUe,  E,  d  St.  L,  B, 
Oo.  V.  WiUon,  138  U.  S.  501.  84  L, 
ed.  1023. 

When  a  receiver  makes  a  settlement 
and  compromise  with  a  general  as- 
signee for  the  benefit  of  creditors  of  a 
corporation  in  another  state  which  is 
ratified  by  the  court,  agreement  be- 
comes in  equity  a  novation  and  the 
obligation  is  thenceforward  a  new  one 
between  the  receiver  and  the  assignee 
and  such  agreement  cannot  be  at- 
tacked by  attaching  creditors.  Kim- 
baU  V.  Lee,  40  N.  J.  £q.  408. 

A  person  not  a  party  is  not  entitled 
on  motion  to  obtain  money  from  the 
receiver  even  if  his  debt  is  payable 
out  of  the  funds  in  the  receiver's 
hands.  Broeklebank  v.  Bast  London 
B.  Co.  L.  R  12  Ch.  Div.  839. 

1  Counsel  fees  are  proper  allowances 
to  receiver  for  counsel  employed  by 
him  in  the  discharge  of  his  duties; 
though  it  is  discretionary.  Stuart 
V.  Boulteare,  188  U.  8.  78,  88  L.  ed. 


568;  Internal  Itnproe.  Fund  v.  Oreen- 
ough,  105  U.  S.  527,  26  L.  ed.  1157. 
The  fees  are  determined  by  the  cir- 
cumstances  of  such  case,  correspond- 
ing with  the  degree  of  responsibility 
and  business  ability  required.  Inter- 
nal Itnprov.  Fund  V.  Oreenough,  eupnk. 

Services  rendered  by  an  attorney, 
for  an  individual,  in  conducting  pro- 
ceedings against  an  insolvent  insur- 
ance company,  the  proceedings  hav- 
ing for  their  purpose  the  protection 
of  the  general  fund  for  the  benefit  of 
all  concerned,  are  properly  paid  for 
from  the  assets  in  the  receiver's  hands. 
Atty.  Oen.  v.  Continental  L.  Im.  Co. 
«2  How.  Pr.  180. 

A  receiver  is  not  entitled  in  his  ac- 
count to  a  credit  for  attorney's  fees- 
paid  by  him  for  either  of  the  part- 
ners; but  if,  on  his  final  settlement^ 
there  are  sufficient  funds  in  court  be- 
longing to  the  partner  for  whom  he 
has  paid,  the  court  may  order  him  to 
be  paid  from  them.  Drake  v.  Tki/ng, 
87  Ark.  228. 

Services  of  an  attorney  employed 
by  the  receiver  of  a  railroad  in  reduc- 
ing the  claim  of  a  lienor  subject  to 
whose  lien  the  road  was  sold,  not 
being  to  keep  the  road  a  going  con- 
cern, are  not  entitled  to  priority  in 
funds  in  the  hands  of  a  receiver  of 
the  company  which  purchased  the 
road,  over  mortgages  executed  by  it, 
although  the  claim  therefor  was  rec- 
ognized by  such  company.  Bound  v. 
South  Carolina  B.  Co.  51  Fed.  Rep.  58. 

Just  claims  of  employees  of  a  street 
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(b)  Personal  property  taxes  assessed  against  the  receivership 
property  maturing  while  in  the  receiver's  possession  or  constitut- 
ing a  lien  thereon  when  it  comes  into  his  possession/ 


railroad  company  for  services  ren- 
<lered  Id  operating  the  road  within 
ninety  days  prior  to  the  appointment 
of  a  receiver  are  properly  given  prece- 
dence in  i>ayment  to  a  mortgage  upon 
the  road.  LUxenbergtr  y.  Ja/rm-Conk- 
Un  Trust  Co,  8  Utah,  15. 

An  attorney's  claim  against  a  rail- 
road company  cannot  be  ordered  paid 
-out  of  the  earnings  in  the  hands  of  a 
receiver,  or  out  of  the  first  proceeds 
of  sale  under  a  mortgage,  at  least  in 
4idvance  of  a  final  decree,  although  he 
has  a  lien  on  deeds  of  the  right  of 
way  and  also  has  the  legal  title  to 
<depot  Eites  for  which  he  has  procured 
•deeds.  Pennsylvania  Finance  Co,  v. 
Charleston,  C,  d  0.  B,  Co.  46  Fed. 
Rep.  426. 

A  receiver  should  not  be  permitted 
to  pay  large  sums  to  counsel  for  al- 
leged services,  without  making  the 
nature  and  value  of  the  services  ap- 
parent. Be  Commonwealth  F.  Ins.  Co. 
^2  Hun,  78. 

A  general  solicitor  employed  by  the 
two  receivers  of  a  railway  company 
«t  a  specified  annual  salary  has  no 
^laim  for  services  rendered  by  him 
on  the  fund  transferred  to  the  com- 
pany at  the  close  of  the  receivership, 
where  one  of  such  receivers  notified 
liim  before  such  services  were  per- 
formed that  he  had  abolished  the  of- 
fice of  solicitor,  and  there  is  no  order 
of  court  fixing  a  liability  on  the  fund 
for  such  services  or  approving  the 
action  of  the  receivers  in  fixing  it, 
4md  the  claim  was  not  acted  upon  in 
closing  up  the  receivership.  Inter- 
national db  Q.  N.  B.  Co.  V.  Hemdon 
<Tex.  av.  App.)  88  8.  W.  877. 

An  allowance  cannot  be  made  for 
^errioes  of  the  attorneys  of  a  corpora- 


tion in  resisting  proceedings  to  ap- 
point a  receiver,  where  the  officers  of 
the  company  knew  that  it  was  insol- 
vent and  acted  in  bad  faith,  although 
the  attorneys  acted  in  good  faith. 
People  V.  Chmmerdal  Alliance  L,  Ins. 
Co.  91  Hun,  889. 

'  A  tax  bill  against  personalty  which 
has  been  in  the  hands  of  a  receiver 
during  the  time  within  which  a  col- 
lector would  otherwise  have  levied  on 
it  for  taxes  should  ))e  first  paid  from 
the  proceeds.  George  v.  St.  Louis 
Cable  db  W.  B.  Co.  44  Fed.  Rep.  117. 
Not  so  as  to  taxes  on  real  estates. 

A  tax  bill  against  realty  in  the  hands 
of  a  receiver  will  not  be  paid  out  of 
the  proceeds,  where  a  sale  of  the  prop- 
erty has  been  made  ''subject  to  all 
tax  liens,"  as  the  state  has  a  lien  for 
a  tax  paramount  to  all  other  liens,  and 
the  bids  are  presumed  to  have  been 
made  with  reference  to  that  fact. 
Oeorge  v.  St.  Louis  Cable  dh  W.  B.  Co. 
supra. 

Under  the  Missouri  statutes  the 
state  has  a  paramount  right  to  be  paid 
its  taxes  out  of  assets  in  the  hands  of 
a  receiver,  and  may  enforce  such  taxes 
by  distress.  Hence,  where  the  court 
orders  all  claims  to  be  presented  to 
the  receiver  of  a  savings  bank  within 
a  certain  time,  or  they  will  be  barred, 
it  should  order  the  receiver  to  pay  as- 
sessed taxes  upon  application  of  the 
collector,  although  made  after  the 
time  when  other  claims  are  barred. 
Greeley  v.  Protident  Sav.  Bank,  98 
Mo.  458. 

A  receiver  of  a  corporation  will  not 
be  directed,  before  final  accounting, 
to  pay  the  corporation's  personal  tax, 
although  he  admits  that  he  has  suffi- 
cient funds,  where  there  may  be  prior 
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(c)  A  surety  who  has  not  paid  the  debt  for  which  he  is  liable 
as  surety  is  not  entitled  to  prove  his  claim.' 

(d)  A  creditor  holding  collateral  security  may  prove  his  claim 
without    first   exhausting    his    collateral,   or   surrendering   the 


same. 


(e)  Operating  expenses.* 

(f)  Statutory  liens.* 

(g)  Judgment  creditors'  liens.* 

§  342.    Preferred  claims ;  grounds  for  allowance. 

Where  a  mortgagee  of  a  railroad  asks  the  aid  of  a  court  to 
foreclose  the  lien,  and  for  a  receiver,  the  court  in  its  discretion 
may  require  provision  to  be  made  for  the  payment  of  certain 
classes  of  outstanding  claims,  such  as  rentals,  wages  of  laborers, 
etc.,  as  a  condition  of  issuing  the  order,  from  the  income  during 
the  receivership.     The  reason  for  this  requirement  is  that  the 


liens  for  wages  of  the  corporation's 
employees.  Sehenek  v.  Consumers* 
Coal  Co.  26  Abb.  N.  C  856,  Distin- 
guished from  Central  Trust  Co.  v. 
New  York  CitydiN.R.  Co.  110  N.  Y. 
250,  1  L.  R.  A.  260;  Re  Babcock,  115 
N.  Y.  450. 

'A  surety  who  has  not  paid  the 
debt  cannot  prove  a  claim  against  the 
receiver  of  a  bank,  where  the  debt 
has  once  been  proved  by  the  cred- 
itor. Stewart  v.  Armstrong,  66  Fed. 
Rep.  167. 

Under  the  rule  that  net  earnings, 
while  property  is  in  the  possession  of 
a  receiver  appointed  by  a  court,  may 
be  applied  to  the  payment  of  claims 
having  superior  equities  to  that  of  the 
bondholders, — Held,  that  if  a  balance 
of  salary  due  the  president  of  the  road 
was  a  prior  claim,  he  had  waived  it 
by  the  published  annual  report  as  such 
president,  in  which  he  had  put  his 
salary  each  year  among  the  paid  items. 
If  his  salary  was  not  in  fact  paid  he 
was  only  a  general  creditor.  Addison 
v.  LewU,  75  Va.  701. 

A  claim  of  contractors  for  building 


an  extension  of  the  road  did  not  come 
within  the  rule.  Addison  v.  Lewie, 
supra. 

'  A  creditor  of  an  insolvent  corpo- 
ration of  which  receivers  are  appointed 
is  entitled  to  a  dividend  upon  his  claim 
without  first  exhausting  collateral  se- 
curity held,  or  surrendering  such 
security  to  the  receivers  to  be  added 
to  the  general  fund  for  distribution. 
Wlieeler  v.  Wcdton  d  W.  Co.  72  Fed. 
Rep.  966. 

>  Bee  post,  %%  842,  848. 

*  Poland  V.  LamoUle  Valley  R.  Co.  62 
Vt.  144;  Blair  v.  St.  Louif,  U.  dk  K, 
R,  Co.  19  Fed.  Rep.  861. 

*  A  judgment  creditor  is  entitled  to 
a  priority  as  to  income  derived  by  the 
receiver  from  the  operation  of  the 
road,  or  other  money  in  his  hands  de- 
rived from  the  collection  of  debts  due 
the  corporation;  and  if  the  judgment 
is  against  the  receiver  for  receivership 
indebtedness  for  operating  expenses 
it  may  be  paid  out  of  the  corpus  also. 
Qibeit  V.  Washington  City,  F.  M.  A  G. 
8.  R.  Co.  88  Gratt.  645;  Turner  ▼.  In- 
dianapoUs,  B,  d  W,  R,  Co.  8  Biss.  527. 
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mortgagee  in  accepting  his  mortgage  impliedly  agrees  that  the 
current  debts  made  in  the  ordinary  course  of  business  shall  be 
paid  from  the  current  receipts  before  he  has  any  claim  upon  the 
income. 

In  such  case,  if  anything  has  been  taken  from  the  current  debt 
fund  and  put  into  the  mortgage  creditors'  fund,  the  court  may 
require,  as  a  condition  of  tlie  order,  that  the  future  current  re- 
ceipts shall  be  applied  to  the  payment  of  the  current  debts, 
before  payment  of  anything  to  the  mortgagees,  and  this  not- 
withstanding the  mortgage  may  give  a  lien  on  tlie  profits  and 
income. 

So  also  if  it  appears  in  the  progress  of  the  case,  where  no  order 
has  been  made  touching  the  rights  of  such  creditors,  that  interest 
has  been  paid,  additional  equipment  provided,  or  lasting  and 
valuable  improvements  made,  out  of  the  earnings  that  ought  to 
have  been  applied  in  keeping  down  debts  for  labor,  supplies,  etc., 
it  is  within  the  power  of  the  court  to  use  the  income  of  the 
receivership  to  discharge  obligations  which,  but  for  the  diversion 
of  the  funds,  would  have  been  paid  in  the  ordinary  course  of 
business.  Such  an  order  in  effect  restores  the  parties  to  their 
original  equitable  rights. 

And  while  the  above  rule  is  ordinarily  restricted  to  the  income 
of  the  receivership  and  the  proceeds  of  mortgaged  assets  that 
have  been  taken  from  the  company,  yet  the  rule  may  be  extended 
in  certain  cases  to  the  proceeds  of  sale  of  the  mortgaged  prop- 
erty; as  where,  before  the  appointment  of  a  receiver,  income  ap- 
plicable to  the  payment  of  current  debts  is  taken  for  permanent 
improvements  in  the  fixed  property  or  to  buy  additional  equip- 
ment.' 

The  i^asons  for  these  rules  are  that  a  railroad  is  a  public  con- 


*  Mr.  Justice  Harlan,  in  Thomas  v. 
Petma  d  R.  L  B,  Co.  86  Fed.  Rep.  808. 
Cf .  Fosdiek  v.  SchaU,  99  U.  S.  235, 

26  L.  ed.  339;  Miltenbei'ger  v.  Logans- 
poH,  C.  &  8.  W.  E.  Oo,  106  U.  S.  286, 

27  L.  ed.  117;  Unum  Trust  Oo,  v. 
Souther,  107  U.  S.  691,  27  L.  ed.  488i 
Union  Trust. Co.  v.  Illinois  M.  R.  Co. 
117  U.  S.  434.  29  L.  ed.  963;  Bumham 
V.  Bowen,  111  U.  8. 776.  28  L.  ed.  596; 
Union  Trust  Co,  v.  Morrison,  125  U. 


8.  691,  81  L.  ed.  826;  QUman  v.  Eli- 
noisdM.  Tdtg.  Co.  91  U.  S.  603,  2a 
L.  ed.  406;  American  Bridge  Co,  v. 
Heidelbaeh,  94  U.  8.  798,  24  L.  ed.  144; 
Sage  v.  Memphis  d  L.  R.  R.  Co.  125  U. 
8.  861, 81  L.  ed.  694;  Freedman*s  Sav. 
d  T.  Oo.  V.  Sliepherd,  127  U.  8.  494, 
32  L.  ed.  163;  Pennsylvania  Finance 
Co.  V.  Charleston,  0.  db  0.  R.  Co.  48 
Fed.  Rep.  188. 
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<;ern,  and  is  operated  and  kept  in  motion  for  the  benefit  of  stock- 
holders, mortgage  bondholders,  and  the  public,  all  of  which  are 
interested  in  it  as  a  going  concern.  The  application  of  these 
equitable  principles  in  favor  of  labor,  supplies,  etc.,  springs  oat  of 
and  depends  upon  the  diversion,  for  if  there  has  been  no  diver- 
sion— no  taking  of  funds  justly  belonging  to  one  class  and  apply- 
ing them  to  another — there  can  be  no  application  of  the  rule.  If 
there  are  no  earnings  or  insufficient  earnings  to  meet  expenses, 
and  no  diversion,  then  in  such  case  this  class  of  creditors  have  no 
equities  as  against  the  mortgage  security,  and  are  simple  contract 
creditors.* 

This  rule  cannot  be  extended  beyond  the  equitable  claimants 
mentioned,  and  made  to  apply  to  unsecured  creditors  generally, 
for  such  application  would  be,  in  eflfect,  confiscation.* 

§  343.    Nature  of  preferred  claims. 

While  it  is  true  that  debts  contracted  by  a  railroad  corporation 
as  a  necessary  part  of  its  operating  expenses,  or  for  labor  and 
supplies,  or  for  necessary  equipment  or  improvement  of  the 
mortgaged  property,  are  privileged  debts,  entitled  to  be  paid  out 
of  the  current  income  after  a  mortgage  trustee  or  a  receiver  is 
appointed  in  a  foreclosure  suit,  as  decided  by  the  United  States 
Supreme  Court,'  yet  the  same  court  limited  the  above  rule  to  the 
payment  of  supplies  for  the  machinery  department  furnished 
before  the  appointment  of  the  receiver,  and  refused  to  extend  it 
to  material  furnished  for  construction  purposes,  as  not  based  upon 
any  special  equity.*  This  limitation  of  the  rule  does  not  apply  of 
course  where  the  construction  is  made  by  the  receiver.'     As  has 


*  Kneeland  ▼.  Ameriean  Loan  d  T. 
Co.  186  U.  8.  89,  34  L.  ed.  879;  Bum- 
ham  v.  Botoen,  111  U.  8.  770,  28  L. 
€d.  596. 

'  Preference  from  the  assets  may  be 
required  as  to  meritorious  debts  con- 
tracted to  create  or  preserve  railroad 
property,  as  a  condition  of  the  ap- 
pointment of  a  receiver  in  an  action 
to  foreclose  a  mortgage  upon  the  rail- 
road, although  there  has  been  no  di- 
version of  the  income  of  the  road. 
Farmer^  Loan  A  T,  Co,  v.  Kansas 


CUy,  W.  4b  N.  F.  R,  Co.  53  Fed.  Rep. 
182. 

<  Fosdick  V.  SchaU,  99  U.  8.  235,  35 
L.  ed.  339. 

♦  Hale  V.  Frost,  99  U.  8.  389,  25 
L.  ed.  419. 

•  MilUnbergor  v.  Logansport,  (7.  <ft 
8.  W.  R.  Co.  106  U.  8.  287,  27  L.  ed. 
117;  Union  Trust  Co.  v.  Souther,  107 
U.  8.  591,  27  L.  ed.  488;  Union  Trust 
Co.  V.  niinois  M.  R,  Co.  117  U.  8. 
462,  29  L.  ed.  973;  Huidekoper  v. 
Hinckley  Locomotive  Works,  99  U.  S. 
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2B8,  25  L.  ed.  845;  Wood  ▼.  Guarantee 
Trust  &  8.  D.  Co.  128  U.  S. 
421,  82  L.  ed.  478.  Cf.  Amtfrican 
Loan  db  T.  Co.  ▼.  Ea$i  A  W,  B.  Co.  46 
Fed.  Rep.  101;  Kneeland  ▼.  Baas 
Foundry  A  Math,  Works,  140  U.  S. 
{S82,  85  L.  ed.  548. 

In  MUtenberger  ▼.  Logantport,  0  A 
B.  W.  B,  Co.  wpra,  the  court  says  many 
circumstaDces  exist  which  may  make 
it  necessary  and  indispensable  to  the 
business  of  the  road,  and  the  preserva- 
tion of  the  property,  for  the  receiver 
to  pay  existing  debts  of  certain  classes 
out  of  the  earnings  of  the  receiver- 
ship, or  even  the  corpus  of  the  prop- 
erty under  the  order  of  court,  but  the 
discretion  to  do  so  should  be  exercised 
with  very  great  care.  The  payment 
of  such  claims  prima  facie  stands  on 
a  different  basis  from  the  payment  of 
claims  arising  under  the  receivership, 
while  it  may  be  brought  within  the 
principle  of  the  latter  by  special  cir- 
cumstances. The  probable  results  of 
nonpayment  should  be  taken  into 
consideration,  together  with  the  in- 
terests and  accommodation  of  the 
traveling  public.  Cf.  Wallace  v. 
Loomis,  97  U.  S.  146,  24  L.  ed.  895; 
BarUm  v.  Ba/rhour,  104  U.  S.  126,  26 
L.  ed.  672. 

In  MiUtnherger  v.  Loganeport^  C.  A 
8.  W.  B.  Co.  9upra,  the  time  lim- 
ited in  which  the  claims  must  have 
accrued  to  entitle  them  to  priority 
was  fixed  at  ninety  days. 

The  mere  lapse  of  more  than  six 
months  between  the  times  in  which 
the  claims  for  labor  accrued  and  the 
appointment  of  a  receiver,  does  not 
afford  a  sufficient  reason  for  denying 
a  priority  to  which  they  would  other- 
wise be  entitled.  McHhenny  v.  Bing, 
80  Tex.  1.  In  this  case  claims  for  board 
furnished  to  laborers  and  operatives 
employed  by  the  insolvent  railroad 
oompany,    under   an  understanding 

37 


between  the  company,  the  laborers, 
and  boarding-house  keepers  and  gro- 
cers, that  the  company  was  to  retain 
a  sufficient  amount  out  of  the  wages 
of  the  laborers  to  pay  their  board, 
and  was  to  pay  the  boarding-house 
keepers  and  the  grocers,  the  company 
crediting  the  latter  with  the  amounts, 
were  treated  as  claims. assigned  to  the 
holders  and  were  entitled  to  priority 
over  the  bonded  indebtedness. 

The  fact  that  the  holder  of  claims 
for  laborers'  wages  against  an  in- 
solvent railroad  company  took  in- 
dorsed notes  of  the  company,  was  held 
not  a  waiver  of  the  holder's  right  to 
priority  of  payment  as  against  the 
bonded  indebtedness,  where  in  taking 
the  indorsement  there  was  no  inten- 
tion to  waive  the  lien  against  the 
company. 

Two  claims  against  the  company 
for  coal  furnished  for  the  purpose  of 
operating  its  road,  one  of  which  ac- 
crued a  little  more  and  the  other  a 
little  less  than  six  months  prior  to 
the  appointment  of  a  receiver,  were 
given  a  priority  over  mortgage  bonds. 
Where  a  railroad  has  been  placed 
in  the  hands  of  a  receiver,  wages  of 
employees,  eight  months  overdue, 
were  ordered  to  be  paid  to  such  of 
said  employees  as  were  retained  by 
the  receiver  in  the  employ  of  the 
road;  but  petitions  by  assignees  of 
similar  overdue  wages  for  payment  of 
the  same  were  refused.  JSkiddy  v. 
Atlantic,  M.  d  0.  B,  Co.  %  Hughes, 
820. 

Where  rails  and  supplies  are  fur- 
nished to  a  railroad  company  on  its 
credit,  before  the  appointment  of  a 
receiver,  the  court  will  refuse  a 
petition  for  payment  of  the  same. 
Bkiddy  v.  AUanUc,  M.  d  0.  B.  Co. 
supra. 

Creditors  of  a  railroad  company  in 
the  hands  of  a  receiver  in  a  mortgage 
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been  seeo  elsewliere,  the  claims  which  have  priority  over  the  mort- 
gage indebtedness  are  usually  for  labor  and  supplies,  but  may 
include  royalty  to  a  mine  owner,*  receiver's  certificates  in  the 
hands  of  innocent  holders  where  on  their  face  priority  is  ex- 
pressed,' proper  compensation  to  counsel,'  claims  given  a  priority 


foreclosure  wiH  be  paid  out  of  its 
earnings  in  preference  to  the  mortgage 
only  where  it  has  been  kept  a  going 
concern  by  materials,  supplies,  or 
equipment  in  part,  at  least,  furniphed 
by  such  creditors,  and  has  made 
earnings  which  in  whole  or  in  part 
haye  been  used  in  payment  of  interest 
or  in  permanent  improvements,  or  in 
some  other  way  for  the  benefit  of  the 
.mortgage  creditors.  Pennsylvania 
Finance  Co.  v.  Charleston,  C.  db  G,  B, 
Co.  48  Fed.  Rep.  188. 

A  court  which  appoints  a  receiver 
of  railroad  property  may  contract 
debts  necessary  for  the  operation  of 
the  road,  either  for  labor,  supplies,  or 
rentals,  and  make  such  expenses  a 
prior  lien  on  the  property  itself. 
Kneeland  v.  Base  Foundry  db  Mach. 
Woike,  140  U.  8.  592,  85  L.  ed.  543. 

A  court  which  is  administering  a 
railroad  through  a  receiver  will  not 
be  prevented  from  purchasing  rolling 
stock  and  other  material  needed  for 
its  operation,  by  reason  of  agreement 
between  a  third  party  and  the  re- 
ceiver and  bondholders  of  the  road 
that  a  claim  of  such  third  party  is  to 
have  priority  over  all  claims  except 
operating  expenses.  Btate  v.  EaU 
Line  <fc  B.  B.  B.  Co.  (Tex.  Dist.  Ct.) 
48  Am.  &  Eng.  R.  Cas.  656. 

Indebtedness  for  necessary  supplies 
for  a  railroad,  which  accrued  before 
the  appointment  of  a  receiver,  can 
seldom  be  allowed  priority  to  the 
mortgHge  bonds.  Claims  for  rental 
of  cars,  that  accrued  prior  to  the  re- 
ceiverfthip,  should  not  be;  but  claims 
for  rental  of  cars  which  accrued  dur- 


ing the  receivership  and  for  ordinary 
repairs  of  such  rented  cars,  rendered 
necessary  by  his  use  of  the  same, 
where  he  agreed  to  keep  the  cars  in 
repair,  should  be  allowed  such  prior- 
ity. Thomas  v.  Weetern  Car  Co.  149 
U.  8.  95,  87  L.  ed.  668. 

'  Royally  accruing  to  a  mine  owner 
from  an  insolvent  mining  company 
while  in  the  hands  of  a  receiver  is  a 
first  charge  on  the  funds  in  his  hands. 
AUieon  v.  Coal  Creek  d  ^.  B  Coal  Co. 
87  Tenn.  60. 

*When  receivers'  certificates  payable 
to  bearer  have  all  passed  into  the 
hands  of  third  persons  for  a  valuable 
consideration  those  persons  have  a 
right  to  rely  on  the  promise  of  the 
court  as  to  their  priority,  plainly 
borne  on  their  face,  when  the  consent 
of  the  trustees,  and  thus  of  the  bond- 
holders, was  given  to  their  issue. 
Kneeland  v.  Luce,  141  D.  8.491,  85 L. 
ed.  830. 

The  lien  of  receiver's  certificate  is- 
sued upon  a  loan  to  the  receiver,  un- 
der an  order  directing  that  they  con- 
stitute a  first  lien  on  railroad  property 
in  the  possession  of  the  receiver,  is  not 
affected  by  a  mortgage  foreclosure  of 
which  the  holder  had  no  notice,  or  by 
the  fact  that  the  receiver  misappro- 
priated the  money.  MercaniHe  JHui 
Co,  V.  Kanawha  it  0.  R  Oo.  SO  Fed. 
Rep.  874. 

*  A  decree  appointing  a  receiver  for 
a  railroad,  and  giving  priority  to 
claims  for  "labor  in  operation  of  the 
road," — Held,  to  include  proper  com- 
pensation for  counsel  to  the  receiver 
for  services  necessary  in  managing  the 
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by  statute.'  But  claims  will  not  be  given  a  priority  where  they 
are  collusive  and  detrimental  to  the  trust,  though  for  material,' 
or  for  general  construction  account  sold  on  the  credit  of  the  com- 
pany more  than  six  months  prior  to  the  appointment,"  or  for  the 
death  of  an  employee,*  or  for  services  rendered  to  retain  control 
of  a  portion  of  the  road  not  covered  by  the  mortgage,*  or  balance 
due  for  compensation  from  a  joint  enterprise  where  the  foreclo&- 


road.  Baylin  v.  La  Fayette,  M,  dh  B. 
B.  Co.  9  Biss.  90.  Not  however  if  he 
is  employed  for  special  purposes. 
Louisville,  E,  dbi^.LR  Co.  v.  Wilson, 
188  U.  8.  501,  84  L.  ed.  1023. 

*  Laborers  in  the  employment  of  a 
corporation  whose  property  is  put  into 
the  hands  of  a  receiver  who  takes  im- 
mediate possession  thereof,  with  whom 
they  properly  file  their  claims,  are  not 
required  to  file  claims  with  a  sherifF 
who  had  levied  upon  all  such  prop- 
erty four  days  before  the  appointment 
of  the  receiver,  under  Iowa  Acts,  23d 
Gen.  Assem.  chap.  48,  giving  a  pref- 
erence to  the  laborers  of  a  corporation 
whose  property  is  seized  or  put  into 
the  hands  of  a  receiver,  and  requiring 
them  to  file  such  claim  with  the  officer 
seizing  the  property  or  with  the  re- 
ceiver. 8t.  Paid  Title  Ins.  db  T.  Co.  v. 
Diagonal  Goal  Co.  (Iowa)  64  N.  W.  606. 

Past-due  instalments  upon  agree- 
ments for  the  hire  of  rolling-stock  are 
"working  expenses  and  proper. out- 
goings,*' to  be  first  paid  by  the  re- 
ceiver of  a  railroad  company  out  of 
the  gross  receipts.  Be  Eastern  db  M. 
B,  Go.  45  Am.  &  Eng.  R.  Cas.  71.  L. 
R.  45  Ch.  Div.  867. 

»  Vanderbilt  v.  Neto  Jersey  C,  B.  Go. 
48  N.  J.  £q.  669. 

'One  who  sells  materials  to  a  rail- 
road company  for  general  construc- 
tion, relying  on  the  credit  of  the  com- 
pany and  obtaining  no  lien  on  its 
earnings  or  property  more  than  six 
months  prior  to  any  receivership,  has 
no  preference  for  payment  out  of  the 


funds  in  the  hands  of  the  receiver  as 
to  mortgage  creditors.  American 
Loan  <£  T.  Co.  v.  East  A  W.  B.  Co.  46 
Fed.  Rep.  101. 

One  who  has  sold  necessary  rails 
in  reliance  upon  the  promise  of  the 
company's  officers  that  they  should 
be  paid  for  out  of  the  earnings  is  enti- 
tled, in  equity,  to  be  paid  out  of  the 
earnings  in  the  hands  of  a  receiver, 
appointed  in  a  foreclosure  suit  by  the 
second  mortgagees,  in  preference  to 
the  latter's  claims,  but  not  to  those  of 
first  mortgagees  and  other  lienors 
superior  to  the  second  mortgage,  who 
have  only  come  into  equity  by  cross- 
bills after  being  made  defendants. 
Bound  V.  South  Carolina  B.  Co.  47 
Fed.  Rep.  80. 

*  Liability  for  the  death  of  an  em- 
ployee is  not  included  in  the  operating 
expenses  of  a  railroad  during  the  pe- 
riod of  six  months  before  a  receiver- 
ship, so  as  to  have  preference  over  a 
mortgage  upon  foreclosure.  Farmers* 
Loan  <fc  T.  Go.  v.  Green  Bay,  W.  db  &. 
P.  B.  Go.  45  Fed.  Rep.  664;  8t.  Louis, 
A.  dt  T,  H.  B.  Go,  V.  Cleveland,  C.  C 
dk  L  B.  Co.  125  U.  S.  658,  81  L.  ed. 
882. 

*  Services  rendered  at  the  instance  of 
a  railroad  company  to  preserve  con- 
trol of  that  portion  of  its  road  not 
covered  by  a  first  lien  cannot  be  con- 
sidered as  services  to  the  holders  of 
bonds  secured  by  that  lien,  so  as  to  be 
entitled  to  be  paid  by  their  receiver. 
LouiwiUe,  E,  db  8t.  L  R  Go.  v.  Wil- 
son, 188  U.  8.  601,  84  L.  ed.  102a 
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Tire  is  on  one,*  or  money  loaned  to  the  company,'  or  rent  for 
leased  lines  of  road  not  part  of  an  entire  railroad  system,*  or  per- 
sonal injuries,*  or  fire  prodnced  by  a  defective  locomotive/ 


>  Where  two  railroad  companies  had 
the  same  fiscal  agent,  who  received  the 
earnings  of  both,  from  which  pay- 
ments were  made  for  each,  an  account 
being  kept  between  them,  a  balance  of 
such  account  in  fayor  of  one  company 
is  not  entitled  to  priority  of  payment 
from  the  proceeds  of  the  foreclosure 
of  a  prior  mortgage  on  the  other,  in 
preference  to  the  mortgage  bond- 
holders. Morgan* $  Louisiana  dbT.  B, 
A  8,  8.  Co.  ▼.  Tisxas  C.  R.  Go.  187  U. 
S.  171, 84  L.  ed.  625;  Penn  y.  Calhoun, 
121  U.  S.  251.  80  L.  ed.  915;  Kneeland 
v.  American  Loan  d  T.  Co,  186  U.  S. 
89.  84  L.  ed.  379;  St.  Louis,  A.  A  21 
H.  R  Co.  y.  Cleveland,  C.  C.  db  L  R. 
Co.  125  U.  S.  658,  81  L.  ed.  882. 

*  One  who  has  loaned  mon.<»y  upon 
corporate  shares,  but  has  not  had  them 
transferred  to  his  name  on  the  books 
of  the  company  until  after  the  death  o( 
the  debtor  and  after  a  receiver  of  his 
estate  has  been  appointed  at  the  in- 
stance of  a  creditor,  is  not  entitled  to 
have  transferred  to  him  by  the  re- 
ceiver debentures  issued  to  the  latter 
by  the  company  representing  arrears 
of  dividends  upon  the  stock,  since  the 
receiver  occupies  the  position  of  an  ex- 
ecutor and  the  debentures  are  assets  in 
his  hands.    120  Hoare  [1892]  8  Oh.  94. 

Morgan* i  Louisiana  d  T.  R.dt  8.  8. 
Co.  V.  Texas  C.  R.  Co.  187  U.  S.  171, 
34  L.  ed.  625. 

'For  the  use  of  leased  lines  which 
came  into  the  hands  of  the  receiver  of 
a  railroad  company  (who  is  appointed 
on  its  own  petition)  as  part  of  its  own 
road,  being  subject  to  a  general  mort- 
gage under  the  clause  covering  "after- 
acquired  property/'  neither  the  agreed 


rental  nor  the  net  earnings  of  snch 
lines  during  the  time  they  are  in  the 
receiver's  possession  as  part  of  the  en- 
tire railroad  system  can  be  claimed  by 
creditors  of  such  lines  in  preference 
to  the  general  mortgage  creditors,  al- 
though the  trustee  of  the  former 
might,  under  sanction  of  the  court, 
have  terminated  the  right  of  the  re- 
ceiver by  demanding  possession.  Cen- 
tral Trust  Co.  V.  WodoM,  8t.  L.  d  P. 
R.  Co.  46  Fed.  Rep.  26. 

^A  person  receiving  personal  in- 
juries for  which  a  judgment  had  been 
rendered  against  the  mortgagor  rail- 
road company  for  wrong  committed 
before  the  appointment  of  a  receiver 
is  a  general  creditor  and  the  earnings 
of  the  receivership  need  not  be  applied 
first  to  the  payment  of  these  judg- 
ments. Cenlral  Trust  Co.  v.  Bast 
^nnessee,  V.dtQ.R  Co.  80 FM.  Rep. 
895. 

It  is  error  to  direct  a  receiver  to  pay 
debts  out  of  property  in  his  hands, 
even  if  they  are  entitled  to  priority  of 
payment,  until  the  claims  are  reported 
by  a  commissioner  and  allowed  by 
the  court  Penn  v.  Whitehead,  12 
Gratt  74. 

See  further  as  to  preferred  liens, 
ante,  chap.  XIY. 

'Damages  to  property  by  sparks 
from  a  defective  locomotive  prior  to 
the  appointment  of  a  receiver  in  fore- 
closure proceedings,  though  subse- 
quent to  the  default  of  the  company 
on  the  mortgage, — Held,  not  to  come 
under  the  head  of  operating  expenses, 
to  be  paid  from  the  earnings  in  the 
hands  of  the  receiver.  Hiles  v.  Case, 
9  Biss.  549. 
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§  844.  Where  the  statute  creates  a  lien  in  favor  of  laborers  or 
supply  men  it  will  be  entitled  to  a  priority  over  the  mortgage 
lien  in  a  foreclosure  proceeding/ 

>  See  afi<0,  g  376  (4X 


CHAPTER  XX. 


RECEIVERS*  COMPENSATION. 


g  850.  Compensation. 

(a)  Must  be  reasonable. 

(b)  Fixed  on  commission  basis, 

percentage. 

(c)  Sometimes  a  salary. 

(d)  When     compensation 

fused. 


(e)  When  to  be  paid  by  plaintiff. 

(f)  Does  not  depend  on  result 

of  litigation. 

(g)  Priority  of  payment  of. 
(h)  Additional  allowances, 
(i)  Statutory  compensation, 
(j)  Order  fixing  not  revoked. 


§  350.  Compensation. 

In  regard  to  the  compensation  to  be  allowed  to  a  receiver,  there 
are  no  uniform  rules  established  of  universal  application.  Kor  is 
this  at  all  strange  since  the  duties  to  be  performed  by  receivers 
are  so  varied  and  the  responsibilities  attaching  to  the  office  so 
different  under  the  peculiar  circumstances  of  the  many  cases  that 
arise.  The  following  are  some  of  the  most  general  rules  guiding 
the  courts  in  fixing  the  compensation  of  receivers. 

(a)  The  compensation  must  be  reasonable,  and  its  reasonable- 
ness depends  upon  a  number  of  elements,  such  as  the  time  and 
labor  actually  expended,  the  fair  value  of  such  time  and  labor  to 
be  fixed  by  common  business  standards,  the  degree  of  industry 
and  dispatch  with  which  the  work  is  conducted,  the  compensation 
ordinarily  paid  for  the  transaction  of  similar  business  to  persons 
capable  of  so  doing,  the  responsibilities  attaching  to  the  particular 
office  in  each  case.' 


1  Courts  of  equity  may,  in  the  ab-       bar  testify  that  3i  or  4%  would  be  a 


sence  of  statutory  rule,  fix  the  com- 
I>eDsation  of  their  own  receivers  and 
that  of  counsel  employed  by  them. 
SHiart  V.  B&ulwaflre,  188  U.  S.  78.  88 
L.  ed.  568. 

The  reasonableness  of  the  compen- 
sation of  a  receiver  is  exclusively  for 
the  determination  of  the  court.  LUh- 
Unstein  v.  Dial^  68  Miss.  54. 

An  allowance  of  i%  as  compensation 
to  a  receiver  is  not  unreasonable, 
where  three  reputable  members  of  the 


proper  compensation,  even  though  a 
competent  person  could  hav«  been 
employed  by  private  contract  for  less 
amount.  The  particular  facts  and 
duties  and  responsibilities  should 
guide.    lAehiUnstein  v.  Dial,  supra. 

In  the  absence  of  a  statute,  the  court 
may  allow  reasonable  compensation; 
and  the  order  therefor  is  final  and  ap- 
pealable, and  is  special,  not  governed 
by  the  general  statute  of  appeals. 
MarUn  y.  Martin,  14  Or.  165. 
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Notwithstanding  the  statute  au- 
thorising the  superintendent  of  the 
insurance  department  to  fix  the  com- 
pensation of  receivers  of  insolvent  life 
insurance  companies,  the  court  will 
supervise  the  decision  of  the  superin- 
tendent; especially  where  the  super- 
intendent fixes  a  rate  of  allowance 
before  the  completion  of  the  services. 
AUy.  Oen,  v.  North  American  L,  Ins, 
Oo.  89  N.  Y.  94. 

The  compensation  of  a  receiver 
should  be  such  as  would  be  reason- 
able for  the  services  rendered  by  a 
person  competent  to  perform  the  duty, 
rather  than  any  fixed  commission. 
Jonet  V.  Keen^  115  Mass.  170. 

The  settled  rule  of  the  courts  to  al- 
low to  trustees  only  the  same  com- 
missions as  the  statute  allows  to  ex- 
ecutors and  guardians  for  similar 
services,  is  not  applicable  to  receivers 
appointed  by  the  court  in  actions  pend- 
ing therein.  So  held  of  a  receiver  to 
receive  and  apply  rents  pending  a 
controversy  arising  on  the  probate  of 
a  will.  The  court  by  whom  a  re- 
ceiver is  appointed  has  power  to  de- 
termine the  rate  of  compensation  and 
it  may  be  fixed  with  reference  to  the 
circumstances  of  the  case.  Gardiner 
T.  lyier,  2  Abb.  App.  Dec.  247. 

A  receiver  of  an  insolvent  savings 
bank  was  allowed  compensation  for 
his  services  to  be  fixed  by  considering 
the  responsibility  assumed,  the  skill 
and  labor  expended,  and  the  rate  of 
pay  usually  allowed  for  similar  work; 
and  not  to  be  determined  by  a  per- 
centage on  collections  and  for  com- 
missions for  services  rendered  by  him 
as  broker  in  raising  money  for  mort- 
gage debtors  to  the  bank  to  enable 
them  to  discharge  their  debts.  But 
a  gratuity  he  had  paid  to  a  policeman 
for  assisting  in  keeping  order  during 
dividend  payments  was  disallowed. 
Special  Bank  Chmrs.  v.  Franklin  Sav, 
Inst.  11  R.  I.  567. 


A  receiver  acting  on  a  fixed  com- 
pensation as  the  agent  of  creditors 
and  subsequently  remaining  in  charge 
after  its  purchase  by  the  creditors 
with  the  power  to  sell,  acquires  no 
lien  upon  the  property  or  its  pro- 
ceeds for  his  compensation  and  a 
settlement  between  the  creditors  re- 
leasing the  fund  derived  from  the  sale 
revokes  his  agency.  Botee  v.  Band, 
mind.  206. 

The  compensation  of  a  receiver  of 
an  insolvent  railroad  company  is  to  be 
regulated  by  his  responsibilities  and 
duties.  Central  Trust  Go,  v.  Wabash, 
8t.  L.  df  P.  B.  Go,  32  Fed.  Rep.  187. 
See  Hinckley  v.  Oilman,  G.  A  8.  B. 
Go.  100  U.  S.  153.  25  L.  ed.  591;  In- 
ternal Improv.  Fund  V.  Qreenough, 
105  U.  S.  527,  26  L.  ed.  1157. 

A  court  should  not,  without  evi- 
dence as  to  proper  compensation  in  a 
given  case,  determine  and  award  the 
compensation  to  be  paid  to  a  receiver. 
Heffron  v.  Bice,  40  111.  App.  244. 

Where  a  receiver  resigns  to  suit  his 
own  convenience,  his  compensation 
may  fairly  be  measured  by  moneys 
actually  received  by  him,  although  he 
has  rendered  services  toward  the  col- 
lection of  other  moneys  that  will  be 
received  by  his  successor,  who  will  be 
entitled  to  claim  commission  on  their 
collection.  People  v.  Mutual  Ben.  Aseo, 
89  Hun,  49;  Be  Gommonwealth  F.  Ins, 
Go,  82  Hun,  78;  Gentral  Trust  Go.  v. 
Wabash,  SL  L,  dk  P.  B.  Go.  32  Fed. 
Rep.  187. 

The  true  rule  in  fixing  the  com- 
pensation of  a  receiver  is  to  look  at 
all  the  circumstances  of  the  case,  the 
amount  of  property  to  be  cared  for, 
the  difficulty  in  reducing  to  posses- 
sion, the  kind  and  character  of  the 
property,  the  amount  of  bond  re- 
quired, the  business  character,  and 
integrity  required  for  the  work,  and 
finally,  the  manner  in  which  the  trust 
has   been   executed, — and  then   say 
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(b)  The  court  sometimes,  by  statute  or  by  analogy,  fixes  the 
compensation  by  a  per  cent  on  the  amount  of  money  passing 
through  the  receiver's  hands.  In  many  cases  this  is  an  equitable 
method  of  arriving  at  a  just  compensation,  particularly  in  cases 
of  bank  receiverships,  and  other  corporations  of  a  somewhat  simi- 
lar nature.* 


what  would  be  a  fair  and  reasonable 
allowance,  keeping  in  mind  that  the 
"laborer  is  worthy  of  his  hire,"  and 
that  extravagance  is  to  be  avoided. 
United  State*  v.  Church  ofjestu  Chrut 
of  L,  D.  8.  6  Utah,  9,  48. 

The  compensation  of  a  receiver  into 
whose  hands  property  of  the  aggregate 
value  of  more  than  $700,000  came, 
of  which  more  than  one  third  was  in 
real  estate,  while  the  cash  and  other 
personal  property  was  acquired  with 
but  little  litigation,  and  his  active  du- 
ties, for  the  most  part,  ceased  at  the 
entering  of  a  final  decree  in  a  suit, — 
was  fixed  for  one  year  at  $10,000. 
United  Stages  v.  Church  ofjetus  Christ 
of  L.  D.  8.  supra. 

A  receiver  of  a  decedent's  estate, 
whose  application  for  an  order  to  sell 
land  to  pay  legacies  and  debts  is  en- 
tertained, is  entitled  to  a  reasonable 
fee  for  his  services,  which  should  not 
be  estimated,  however,  by  the  charges 
usually  made  for  obtaining  such  or- 
ders, where  the  court  has  required  its 
register,  at  the  expense  of  the  estate,to 
ascertain  and  report  all  claims  against 
the  estate  and  the  receiver's  inventory 
of  the  assets  is  before  the  court. 
Eenry  v.  Eenry,  103  Ala.  582. 

The  appointment  of  a  receiver  of 
an  insolvent  corporation  in  one  court 
while  proceedings  for  such  appoint- 
ment are  pending  in  another  court 
having  jurisdiction  thereof,  although 
irregular,  is  not  void,  and  the  receiv- 
er's lawful  acts  and  contracts  are 
binding  in  the  further  administration 
of  the  assets,  and  he  is  entitled  to  Just 


compensation  for  his  services.  North- 
wehtem  Iron  Co.  v.  Lehigh  Coal  A  L 
a?.(Wis.)66N.  W.  615.  Cf.  St^toariz 
V.  Keystone  Oil  Co.  153  Pa.  283;  Oen- 
tral  Trust  Co.  v.  Cincinnati,  L  A  M. 
R.  Co.  58  Fed.  Rep.  500. 

An  appellate  court  will  not  reverse 
the  lower  court  as  to  compensation 
except  in  a  strong  case.  Heffron  v. 
Rice,  149  HI.  216;  Morgan  v.  Hardee, 
71  Ga.  786. 

'  A  receiver  appointed  to  take  the 
rents  and  profits  of  plantations,  will 
be  entitled  to  his  commission  of  6  per 
cent  upon  the  performance  of  his  du- 
ties, however  unimportant  they  may 
be,  and  though  the  plantations  have 
been  managed  solely  by  overseers  ap- 
I)ointed  by  him.  Price  v.  WhUe,  1 
Bail.  Eq.  240. 

A  receiver  is  an  ofilcer  of  the  court, 
and  as  such,  in  the  absence  of  legisla- 
tion, the  court  has  the  authority  to 
determine  his  compensation.  The 
general  mode  of  compensation  is  by  a 
commission  on  the  receipts  and  dis- 
bursements. Magee  v.  Cowperthwdts, 
10  Ala.  966. 

Five  per  cent  on  receipts  and  2^ 
per  cent  on  disbursements  is  correct, 
as  a  general  rule.  Magee  v.  Gn/^ter- 
thwaite,  supra. 

A  receiver  is  entitled  to  commission 
on  personal  property  which  he  trans- 
fers in  specie;  and  where  he  pays 
money  into  the  hands  of  a  moneyed 
corporation  named  in  the  decree,  he 
cannot  make  annual  or  any  resta,  bat 
his  commissions  wUl  be  estimated  on 
the  sum  total  of   the  payments  so 
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made.  A  receiver  may  retain  coun- 
sel of  one  of  the  parties,  to  aid  in  8e- 
earing  a  fund  for  the  benefit  of  all 
parties.  B&nneU  ▼.  Cftapin,  8  Sandf . 
(TTS. 

A  receiver  of  a  life  insurance  com- 
pany,— Held,  not  entitled  lo  commis- 
sions on  the  amount  ($d98,02a80) 
of  premium  notes  and  loans  on  poli- 
cies outstanding  at  the  time  of  his 
appointment,  and  carried  on  his  books 
as  liens  on  his  policies,  and  not  col* 
lected;  the  amount  due  on  each  policy 
being  ascertained  by  deducting  the 
loans  or  premium  notes  standing 
against  it,  and  the  difference  treated 
as  a  debt  due  the  company,  on  which 
dividends  were  computed  by  him. 
Atty.  Qen.  v.  North  American  L,  Ins, 
Co.  26  Hun,  294,  89  N.  Y.  94;  i20  /S^ 
ewrity  Life  Ins.  dk  A.  Co.  81  Hun,  86. 

Such  receiver  having  advanced 
moneys  to  be  used  in  paying  off  taxes 
on  lands  covered  by  mortgages  be- 
longing to  a  special  fund  in  the  hands 
of  the  insurance  superintendent,  and 
then  in  process  of  foreclosure, — Held 

that  he  was  not  entitled  to  commis- 

• 

sions  on  these  moneys,  which  were 
afterwards  repaid  to  him  on  a  sale  of 
the  proDerty.  AUy.  Oen.  v.  North 
Amsriean  L.  Ins.  Co.  89  N.  T.  94. 

Oommissions  may  be  allowed  the 
receiver,  by  such  superintendent,  on 
the  special  fund  held  by  him  for  the 
company,  and  paid  over  to  the  re- 
ceiver, as  well  as  on  the  general 
assets.  Such  fund  is  also  chargeable 
with  its  proportionate  part  of  the  ex- 
pense of  closing  up  the  business. 
AUp.  Qen.  v.  North  American  L.  Ins. 
Co.  supra. 

All  parties  interested  in  the  fund 
are  entitled  to  notice  of  application  to 
flx  the  commissions.  The  court  may 
review  such  superintendent's  action 
in  fixing  the  receiver's  commissions. 
Atty.  Oen.  v.  North  American  L.  Ins, 
Co,  supra. 


Owing  to  a  disagreement  as  to  the 
management  of  the  affairs  of  a  solvent 
corporation,  a  receiver  was  appointed. 
Those  conducting  the  business  contin- 
ued to  conduct  it,  buying  and  selling, 
receiving  and  disbursing.  The  re- 
ceiver employed  a  clerk,  whose  com- 
pensation was  agreed  upon  and  al- 
lowed, and  who  reported  daily  to  the 
receiver,  who  visited  the  factory 
nearly  every  day.  The  only  money 
which  actually  came  into  the  hands 
of  the  receiver  was  that  arising  from 
the  final  sale  at  auction  of  the  prop- 
erty. Held  that  the  receiver  was  en- 
titled to  commissions  only  upon  this 
amount,  not  upon  that  received  and 
disbursed  by  the  managers.  Be  Woven 
Tape  Skirt  Co.  85  N.  T.  506. 

Proceeds  of  security  deposited  with 
the  superintendent  of  the  insurance 
department  as  a  special  fund  to  secure 
registered  policies  are  assets  in  the 
hands  of  the  receiver  of  an  insolvent 
life  insurance  company,  and  he  is  en- 
titled to  commissions  thereon.  He  is 
not,  however,  entitled  to  commissions 
on  premium  notes  and  loans  made  on 
policies,  such  being  merely  offsets 
against  liabilities.  Be  Woven  Tape 
Skirt  Co.  supra;  Atty.  Oen.  v.  North 
American  L.  Ins.  Co,  89  N.  Y.  94, 

A  receiver  of  a  copartnership  is  en- 
titled to  commission  and  expenses  out 
of  the  proceeds  of  book  accounts  of 
the  firm  collected  by  him,  although 
they  were  assigned  to  a  creditor  be- 
fore his  appointment,  and  he  was  noti- 
fied not  to  collect  them.  Kerlin  v. 
Emn,  149  Pa.  58;  Schwartz  v.  Key- 
stone Oil  Co.  158  Pa.  288. 

Prior  to  the  passage  of  N.  Y.  Laws 
1888,  chap.  878,  the  commissions  of  a 
receiver  of  an  insolvent  life  insurance 
company  were  properly  fixed  by  the 
court  which  appointed  him,  not  ex- 
ceeding, however,  5  per  cent  on  re- 
ceipts and  disbursements.  Atty.  Oen. 
V.  Ouardian  L.  Ins.  Co.  98  N.Y.  681. 
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(c)  Sometimes  the  coart  fixes  the  compensation  by  a  fixed  sal- 
ary by  the  year  or  mouth,  bnt  in  such  case  the  reasonableness  is 
determined  as  in  other  cases,  and  it  may  be  graduated  according 
to  the  duties  performed  in  certain  stages  of  the  receivership.' 


The  5  per  cent  upon  receipts  usu- 
ally allowed  to  a  receiver  will  be  in- 
creased where  unusual  work  is  re- 
quired, or  diminished  where  the 
receipts  are  large  or  the  trouble  of 
collecting  them  is  insignificant.  EaXL 
▼.  SLipp,  1  N.  B.  Eq.  87. 

A  receiver  does  not  lose  his  right  to 
commissions  for  carrying  on  the  busi- 
ness at  a  loss  after  he  knows  that  a 
loss  will  accrue,  where  no  party  inter- 
ested applies  for  an  order  requiring 
him  to  close  up  the  business.  FiUdnM 
V.  Adams,  60  111.  App.  410. 

Cf.  Qreeley  v.  Provident  Sav.  Bank^ 
103  Mo.  212;  Mc Arthur  v.  Montelair 
M.  Co.  27  N.  J.  Eq.  77;  OrarU  v.  Bry- 
ant,  101  Mass.  567;  Kam  v.  Sor&r 
Iron  Co.  86  Va.  764. 

'An  allowance  to  a  receiver  of  a 
lumber  company  for  compensation 
for  his  services  in  settling  and  collect- 
ing accounts,  operating  a  sawmill  for 
two  or  three  months,  selling  lumber 
and  stock  of  merchandise,  and  look- 
ing after  litigations,  of  $450  for  the 
first  month,  $400  a  month  for  the 
next  five  months,  and  $300  a  month 
thereafter,  was  reduced  to  $800  a 
month  for  the  whole  time,  in  analogy 
to  prices  theretofore  paid  for  carrying 
on  the  business  and  prices  paid  for 
sidiilar  work,  but  was  not  restricted 
to  the  compensation  of  executors  and 
administrators.  Thompson  v.  Huron 
Lumber  Co.  5  Wash.  527. 

A  salary  of  $8,000  per  annum  is  in- 
adequate compensation  for  a  receiver 
who  is  called  upon  to  manage  the  re- 
pairs, preservation,  and  operation  of  a 
long  line  of  railroad,  and  who  dis- 
burses in  the  period  of  twenty-seven 
and  one  half  months  $1,700,000,  and 


gives  bond  in  the  sum  of  $50,000. 
Farmers*  Loan  4b  T.  Co.  v.  Central  R 
Co.  2  McCrary,  8ia 

But  if  a  person  agrees  to  serve  for 
$8,000  per  annum,  and  enters  upon 
duty  under  an  appointment  fixing  his 
salary  at  that  sum,  a  court  of  equity 
will  not  release  him  from  that  agree- 
ment and  add  to  his  compensation 
unless  it  be  shown  that  his  duties 
proved  to  be  more  arduous  than  he 
or  the  court  expected,  or  that  he  per- 
formed duties  in  addition  to  those 
ordinarily  required  of  a  receiver. 
Farmers'  Loan  db  T.  Co.  v.  Central  R. 
Co.  supra. 

A  receiver  is  not  entitled  to  extra 
pay  for  uniting  the  offices  of  auditor 
and  cashier,  thus  saving  one  salary; 
nor  for  the  disbursement  of  money  in 
payment  of  debts  contracted  by  his 
predecessor,  and  the  like.  Farmer^ 
Loan  db  T.  Co.  v.  Central  R  Co.  supra. 

To  deprive  a  receiver  of  all  com- 
pensation on  account  of  fraud  or  mis- 
conduct, it  must  appear  that  his  ac- 
tion has  been  wilfully  corrupt.  An 
error  of  judgment  is  not  enough. 
Farmers'  Loan  db  T.  Co,  v.  Central  R. 
Go.  supra. 

A  receiver  appointed  to  examine 
the  affairs  of  a  savings  bank, — Held, 
to  be  entitled  to  $16,000  for  services 
for  three  years  and  fourteen  days. 
Special  Bank  Comrs.  y.  Cranston  Sat. 
Bank,  12  R.  I.  497. 

Cf .  POkingtan  v.  Baker,  84  Week. 
Rep.  284. 

As  to  the  compensation  of  an  official 
liquidator  being  paid  before  the  costs 
of  winding  up  a  corporation,  see  Be 
Massey,  L.  R.  9  Eq.  867;  Re  Dronfield 
8.  Coal  a».  L.  R  28  Gh.  Div.  611. 
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(d)  Circumstances  sometimes  may  be  such  as  to  warrant  the  court 
in  refusing  compensation  to  the  receiver,  as  wliere  he  neglects  his 
official  duty  resulting  in  loss  to  the  estate/  or  is  a  party  to  the 
proceeding  and  interested  in  the  property,*  or  is  a  trustee  of  the 
property.' 

(e)  A  receiver  will  not  be  required  to  serve  without  compensa- 
tion, and  if  the  order  is  revoked  after  his  services  have  been  com- 
menced, as  having  been  erroneously  granted,  the  party  procuring 
the  appointment  must  pay  the  compensation,^  or  where  it  ap- 


>  Neglect  and  miitconduct  on  the 
part  of  a  receiver  in  the  discharge  of 
his  trust  will  deprive  him  of  the  right 
to  commissions  by  way  of  compensa- 
tion. Olapp  V.  Clapp,  49  Hun,  195; 
Sehwarto  v.  Keystone  Oil  Co.  153  Pa. 
283. 

Of.  Whits  V.  Lincoln,  8  Yes.  Jr. 
871 ;  PatU  V.  Leighton,  15  Yes.  Jr.  278; 
Briitowe  v.  NeMiam,  9  Jur.  N.  S. 
1168;  Deoie  v.  (yRsiUy,  2  Con.  &  L. 
441;  Flood  v.  Aldborough,  8  Ir.  Eq. 
103;  Farmers*  Loan  d  T.  Co.  v.  Cen- 
tral R.  Co.  %  Fed.  Rep.  60.  But  see 
Cowdrey  v.  Qai'eeeton,  H,  dk  H.  R,  Co, 
1  Woods,  831. 

*  A  partner  or  co-owner  who  is  ap- 
pointed receiver  on  his  own  ex  parte 
application,  is  not  entitled  to  compen- 
sation for  his  services.  Brien  v.  Hcvr- 
riman,  1  Tenn.  Ch.  467. 

A  receiver  wlio  is  an  interested 
party  appointed  by  agreement  of  the 
parties  on  a  representation  to  the  court 
that  the  salary  of  the  former  receiver 
would  thereby  be  saved,  and  who 
made  no  claim  for  compensation  while 
in  office,  will  not  be  allowed  any  sal- 
ary, although  when  he  took  the  place 
he  thought  the  estate  would  soon  be 
settled  up  without  much  labor,  bat 
was  disappointed  in  this  respect,  and 
the  court  had  no  notice  of  the  ezpecta- 
Uon.     Steel  v.  HoUaday,  19  Or.  517. 

A  second  mortgagee  improperly 
i4>pointed  receiver  of  the  rents  and 


profits  of  the  mortgaged  property  un- 
der a  first  mortgage  is  not  entitled  to 
compensation  for  services  in  harvest- 
ing and  marketing  the  crops,  and  to 
have  the  remainder  of  the  moneys 
realized  applied  upon  his  debt,  as  such 
moneys  represent  the  earnings  of  the 
property  during  the  time  the  mort- 
gagor was  entitled  to  possession  under 
the  Oregon  statute,  and  equitably  be- 
long to  him.  Thomson  v.  Shirley,  69 
Fed.  Rep.  484. 

'There  is  no  inflexible  rule  that  a 
trustee  can  be  appointed  receiver  only 
upon  the  condition  of  receiving  no  re- 
muneration, but  the  question  is  within 
the  discretion  of  the  court.  Be  Big- 
neU  [1892]  1  Ch.  59. 

The  fact  that  the  order  appointing 
a  receiver  provides  for  no  reiAunera- 
tion  does  not  preclude  the  court  from 
granting  remuneration.  Bignell  ▼. 
Chapman  [1892]  1  Ch.  59,  61  L.  J. 
Ch.  834,  66  L.  T.  86,  40  Week.  Rep. 
805. 

*  French  v.  Oifford,  81  Iowa,  428; 
PitUjUld  Nat.  Bank  v.  Bayne,  140  N. 
Y.  821;  Ferguson  v.  Dent,  46  Fed. 
Rep.  88;  Morse  v.  Hannibal  db  St,  J, 
B.  Co.  72  Mo.  585. 

As  a  rule  the  compensation  of  a  re* 
ceiver  is  taxable  to  the  fund  and  not 
to  the  parties  to  the  suit  and  where 
the  appointment  is  mutually  agreed 
upon  and  no  additional  expense  is  in- 
curred by  it  the  mere  fact  that  it  was 
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pears  that  the  propert}-  belongs  to  third  parties  who  intervene,  and 
not  to  the  defendant. 

(f)  As  a  mle  the  receiver's  compensation  will  not  be  made  to 
depend  npon  the  result  of  the  litigation  between  the  parties,  and 
even  where  in  the  end  the  title  to  the  property  is  found  to  be  in 
the  defendant  from  whom  the  receiver  takes  it,  nevertheless  he  is 
entitled  to  compensation.  The  court  in  such  case  is  not  to  blame, 
nor  is  the  receiver  who  obeys  its  order,  and  the  property  in  the 
receiver's  hands  is  liable  for  his  compensation,'  and  where  the 
property  has  been  turned  over  to  third  parties  as  the  owners 
the  court  may  order  the  property  back  into  the  receiver's  hands 
for  the  purposes  of  compensation.* 

(g)  The  receiver  is  entitled  to  compensation  in  priority  to  re- 
ceiver's certificates  or  claims  of  laborers.' 


made  upon  the  petition  of  one  party 
does  not  authorize  the  taxation  of 
compensation  to  such  petitioner.  Jaf- 
fray  ▼.  Etaab,  72  Iowa,  835. 

Where  at  plaintiff's  instance  de- 
fendant is  enjoined  from  prosecuting 
his  business  and  dispossessed,  pend- 
ing the  suit,  of  his  property,  which  is 
turned  over  to  a  receiver,  if  he  ulti- 
mately prevails  the  receiver's  com- 
pensation should  ordinarily  be  taxed 
as  costs  against  plaintiff  and  not  al- 
lowed from  the  fund.  St.  Loui»  v. 
8t,  L^ui»  Oaalight  Co.  11  Mo.  App. 
287.  But  see  People  v.  Jtmet,  88 
Mich.  808;  Tame  v.  King,  64  Md.  166. 

As  a  rule  the  compensation  is  pay- 
able from  the  receivership  funds  or 
property.  WiUon  Cotton  MiUe  v.  Ran- 
dletnan  Cotton  MilU,  116  N.  C.  478; 
Eeiee  v.  Starr,  44  111.  App.  406;  Bech- 
with  V.  CarroU,  56  Ala.  12;  Penntyl 
wtnia  Co.  for  Ins,  on  Livee,  etc.  v. 
JacksoneUU,  T,  d  E.  W.  IL  Co.  96 
Fed.  Rep.  421. 

'  A  receiver  is  entitled  to  compcnsar 
Hon  from  the  fund  in  his  hands,  with- 
out regard  to  the  result  of  the  litiga- 
tion. Hopfemack  v.  Hopfentaek,  61 
How.  Pr.  498. 


Gf.  Radford  v.  FoUom,  55  Iowa,  276. 

A  receiver  of  property  in  contro- 
versy in  an  action  cannot  recover 
Judgment  for  his  services  against  all 
the  parties,  by  motion  in  the  original 
suit.  He  is  an  officer  of  the  court  and 
his  compensation  should  be  allowed 
out  of  the  property  in  his  hands,  or 
taxed  as  costs.  Hutchinson  v.  Hamp- 
ton, 1  Mont.  89. 

*  Surrender  to  a  third  party  of  prop- 
erty which  the  court  has  placed  in  the 
hands  of  a  receiver  for  preservation 
will  not  destroy  a  lien  which  the  court 
has  decreed  against  It  for  the  pajrment 
of  the  receiver's  fees;  but  the  court 
may  order  the  property,  or  the  funds 
into  which  it  has  been  turned,  re- 
stored to  the  possession  of  the  court 
80  that  it  may  be  subjected  to  the  sat- 
isfaction of  such  lien.  Lammon  v. 
Qike,  8  Wash.  Terr.  117. 

'  An  allowance  as  compensation  to 
a  receiver  of  a  railroad  and  his  solic- 
itor is  part  of  the  taxable  costs  in  the 
case,  and  as  such  to  be  preferred  to 
the  receiver's  certificates.  FeUerimrg 
San,  A  L  Co.  v.  Deltatorre,  70  FM. 
Rep.  648,  80  U.  8.  App.  504. 

The  fees  of  a  receiver  of  a  corpora- 
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(h)  In  addition  to  the  receiver's  .compeDsation  for  services  he 
18,  as  a  rule,  entitled  to  be  paid  from  the  receivership  funds 
(I)  necessary  counsel  fees  for  services  rendered  in  his  behalf  for 
the  benefit  of  the  receivership  estate/  and  legitimate  expenses 
and  costs'  and  (2)   such  additional  allowance  for  extra  services 


tlon  should  be  paid  before  claims  of 
laborers  in  the  employ  of  the  corpo- 
ration, under  Iowa  Acts  (23d  Gen. 
Assem.  chap.  48),  making  the  claims 
of  such  laborers  preferred  debts  to 
be  paid  after  first  paying  "all  costs" 
occasioned  by  the  seizure  of  property. 
8t,  Paul  TUU  In».  A  T.  Co.  v.  Diag- 
&nal  Coal  Go,  (Iowa)  64  N.  W.  606. 

'  While  a  receiver  may  employ  coun- 
sel, if  necessary,  and  bind  the  estate 
to  their  payment,  he  cannot  charge 
for  professional  legal  services  rendered 
by  himself.  State  v.  Butler,  15  Lea, 
118. 

A  receiver  cannot  charge  counsel 
fees  for  services  performed  by  him- 
self. Be  Bank  of  Niagara^  6  Paige, 
2ia 

And  he  will  not  be  allowed  per  diem 
compensation  for  particular  services, 
or  any  other  allowance,  beyond  his 
commission,  except  attorney's  and 
solicitor's  fees,  if  he  acts  as  such.  Be 
Bank  cf  Niagara,  mpra, 

A  receiver,  upon  the  passing  of  his 
accounts,  is  not  entitled  to  an  allow- 
ance  out  of  a  fund  in  his  hands  as  re- 
ceiver for  couosel.fees  which  he  has 
paid  on  an  unsuccessful  defense  to  a 
suit  brought  against  him  by  the  owner 
of  such  fund,  nor  for  the  expenses  of 
an  unsuccessful  appeal  brought  by 
him  from  the  decree  in  such  suit. 
Utica  Ine.  Oo,  v.  Lynch,  2  Barb.  Ch. 
578. 

It  is  improper  for  the  solicitor  of 
the  complainant,  at  whose  suit  a  re- 
ceiver was  appointed,  to  act  as  coun- 
sel for  the  receiver;  and  no  compen- 
.  sation  for  such  services  can  be  paid 


from  the  fund  in  the  receiver's  hands. 
Heffron  v.  FUneer,  85  111.  App  200; 
Baker  v.  Backus,  32  111.  79,  115;  Mer- 
ehantt^  d  M.  Nat,  Bank  v.  Kent  Oir- 
euit  Judge,  48  Mich.  292;  Benneeon  v. 
BiU,  62  111.  409. 

Policy  holders  in  an  insolvent  life 
insurance  company  employed  an  at- 
torney to  resist  the  allowance  of  im- 
proper charges  made  by  the  receiver, 
— Held  that  the  attorney's  compensa- 
tion was  not  payable  from  the  assets. 
Aity.  Oen,  v.  Continental  L.  Ins.  Oa. 
81  Hun,  628;  AUy.  Qen.  v.  North 
American  L,  Ins.  Co.  91  N.  Y.  57. 
See  also  Laws  of  1883,  §  5,  chap.  878. 

Where  one  of  the  defendants  in  a 
certain  cause  was  charged  by  a  decree 
of  the  court  with  the  collection  of  cer- 
tain policies  of  insurance,  for  the  ben- 
efit of  lienholders  upon  the  insured 
property, — Held  that  he  was  author- 
ized to  place  the  matter  at  once  in  the 
hands  of  competent  attorneys,  and  was 
properly  allowed  a  reasonable  amount 
paid  for  their  services,  although  the 
insurance  was  paid  without  litigation. 
Abbott  V.  Downer,  54  Iowa,  687. 

•A  receiver  properly  appointed  is  en- 
titled to  his  costs  for  attending  court — 
$40  for  two  days'  attendance.  Lou- 
isviUe  &  St,  L,  B,  Oq,  v.  Bouihworth, 
88  111.  App.  225. 

The  receivers  of  an  insolvent  cor- 
poration were  allowed  their  costs  of 
resisting  in  good  faith  a  claim  of  set- 
off, by  a  debtor  of  the  corporation, 
though  the  set-off  was  finally  allowed 
by  the  court.  Eblbrook  v.  American 
F.  Ins,  Go,'^  Paige,  220. 

No  part  of  the  expenses  of  a  receiver 
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rendered  not  anticipated,  but  which  are  for  the  benefit  of  tiie 
estate.* 

(i)  Where  the  statute  has  fixed  the  compensation  for  the  re- 
ceiver there  is  no  discretion  as  to  the  amount.' 


appointed  for  the  benefit  of  an  insolY« 
ent  railroad  company  and  its  creditors 
is  chargeable  against  the  property  of 
another  railroad  company  leased  by 
the  insolvent  company.  Brown  v. 
Toledo,  P.  di  TT.  R.  Co.  35  Fed.  Rep. 
444. 

A  savings  bank  receiver  was  allowed 
$6,000  a  year  for  his  services, — Held 
that  he  could  not  charge  the  fund  with 
the  expense  of  unnecessary  clerks,  a 
daily  newspaper,  nor  counsel  fees  paid 
in  resisting  applications  that  he  should 
not  have  opposed;  that  his  individual 
indebtedness  to  the  bank  should  be 
offset  against  the  amount  due  him,  as 
well  as  money  lost  through  his  failure 
seasonably  to  remit  revenue  stamps 
for  redemption,  and  money  lost  by 
having  been  improvidently  lent  by  him 
on  inadequate  security;  but  that  he 
should  be  allowed  for  money  lost 
through  misappropriation  by  the  attor- 
ney who  had  been  employed  by  him 
to  make  collections,  the  attorney  be- 
ing in  good  standing  when  employed. 
Be  Union  Bank,  37  N.  J.  £q.  420. 

'A  receiver  appointed  to  take  charge 
of  a  large  hotel  property,  pending  a 
suit  for  rescission  of  a  contract  for  its 
sale, — Held, entitled  to  credit  in  his  ac- 
count for  money  paid  by  him  for  in- 
surance on  the  same,  although  without 
special  order  from  the  court,  if  the 
court  can  see  that  the  receiver  acted 
in  good  faith  and  under  such  circum- 
stances as  would  have  authorized  an 
order  had  such  authority  been  asked. 
Brown  v.  Hazlehurst,  54  Md.  26. 

A  receiver  who  performs  duties  ad- 
ditional to  those  ordinarily  required 
may  be  entitled  to  extra  allowance. 


Thompson  v.  WtOametie  8.  M.  L.  d 
Mfg.  Co.  15  Or.  604. 

Unless  he  voluntarily  performs  such 
duties,  or  was  not  required  to  perform 
the  same.  Thompson  v.  WiOameXU  8. 
M.  L.  db  Mfg.  Co.  guprct^ 

A  receiver  will  not  be  allowed  addi- 
tional compensation  for  himself  and 
counsel  where  the  compensation  al- 
ready made  is  sufficient,  taking  into 
consideration  the  services  rendered 
and  the  circumstances  of  the  case,  but 
refusal  will  be  made  subject  to  the 
right  to  apply  for  services  rendered 
and  expenses  incurred  after  the  date 
of  the  decree.  Montgomery  v.  BBten- 
burg  Saf>.  eft  /.  Co.  70  Fed.  Rep.  746, 90 
U.  S.  App.  511. 

A  receiver  of  an  estate  appointed 
by  an  order  fixing  his  compensation 
at  $100  per  month  is  not  entitled  to 
additional  compensation,  where  the 
gross  amount  of  assets  realized  by  him 
is  only  $10,000,  and  he  is  allowed  a 
liberal  amount  for  counsel  fees.  Benry 
V.  Henry,  108  Ala.  582. 

*Be  Woven  Tape  Skirt  Co.  85  N.  T. 
506. 

Chapter  878,  §  2,  Laws  of  1883,  has 
no  application  to  receivers  appointed 
and  who  have  entered  upon  the  dis- 
charge of  their  duties  before  the  pas- 
sage of  the  act.  The  law  is  prospective 
only.  People,  Neucomb,  v.  McOaU,  94 
N.  Y.  587. 

N.  T.  Laws  1883,  chap.  878,  in  ref- 
erence to  receivers'  fees,  applies  only 
to  receivers  of  corporations  appointed 
in  proceedings  in  bankruptcy,  not  to 
a  receiver  in  foreclosure  proceedings, 
the  fees  of  whom  are  regulated  by  N. 
T.  Code,  §  3320.     UnHed  8uae»  Tnut 
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(j)  The  order  fixing  compensation  cannot  be  revoked,  after  the 
term  of  court  has  expired,  for  mere  error.* 


Oo,  ▼.  Ifwn  Tork,  W.  8,  A  B.  R.  Oo. 
101  N.  Y.  478.  Cf.  AUy,  Gen.  ▼. 
Guardian  L.  Ins.  Co.  98  N.  T.  631; 
Atty.  Gen.  ▼.  North  American  L.  Ins. 
Go.  89  N.  Y.  94,  29  Hun,  207. 

The  act  of  1821,  South  Carolina, 
xegulating  the  fees  of  receivere,  ap- 
plies to  all  receivers,  whether  officers 
of  court  or  otherwise.  Massey  v. 
Massey,  1  Cheves,  Eq.  169. 

By  the  fair  construction  of  2  N.  Y* 
Rev.  Stat.  93.  §  58,  allowing  commis- 
aions  to  executors,  etc.,  for  "receiving 
and  paying  out"  moneys,  a  receiver 
is  entitled  to  one  half  of  the  specified 
rates  for  receiving,  and  one  half  for 
paying  out. 

He  is  also  entitled  to  be  repaid 
actual  disbursements,  prudently  made 
or  incurred,  in  the  case  of  the  trust 
property.  Eoioes  v.  Davis,  4  Abb. 
Pr.  71. 

As  to  compensation  in  New  York, 
see  Laws  of  1888,  chap.  878,  g  2,  Code 
av.  Proc.  §  3320. 

lA  motion  to  set  aside  for  mere 
error  a  final  decree  fixing  and  allow- 
ing the  compensation  of  a  receiver  of 
an  insolvcDt  corporation,  and  counsel 
fees  and  other  charges  and  expenses 
of   administration,  cannot   be  made 


after  the  term  of  court  at  which  the 
decree  was  rendered,  although  no  no- 
tice was  given  to  certain  parties  inter- 
ested, as  every  party  to  such  proceed- 
ing is  chargeable  with  notice  of  such 
action  of  the  court.  Clements  v.  Em- 
pire Lumber  Oo.  96  Gkt.  819. 

A  receiver  of  a  corporation  is  enti- 
tled to  compensation  out  of  the  funds 
which  come  Into  his  hands  as  receiver, 
although  his  appointment  is  revoked 
on  appeal,  both  in  the  absence  of  a 
statute  on  the  subject  and  under 
Sayles'  Tex.  Civ.  Stat.  Supp.  art. 
1460,  providing  that  all  moneys  that 
come  into  the  hands  of  a  receiver  as 
such  shall  be  first  applied  to  the  '* pay- 
ment of  all  court  costs  of  the  suit." 
EspueUa  Land  db  C.  Oo.  v.  BindU{Tex. 
Civ.  App.)  32  S.  W.  582. 

A  master  in  chancery,  acting  as  re- 
ceiver, acts  in  a  distinct  character,  and 
is  entitled  to  compensation  as  re- 
ceiver. Arthur  v.  Master  in  Equity,  1 
Harp.  Eq.  47. 

Compensation  of  receivers  of  an  in- 
solvent railroad  corporation,-^eter- 
mlned,  with  reference  to  the  circum- 
stances of  the  particular  case.  3/0- 
Artliur  V.  Montdair  R  Oo.  27  N.  J. 
Eq.  77. 
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§  865.  General — Reports  and  accounts. 
§  866.  Rules  applicable  to. 

(a)  Must  be  to  court  appointing. 

(b)  Reference  to  master. 

(c)  Objections  to  master's  find- 

ings. 

(d)  Objections  to  master's  find- 

ings and  exceptions. 

(e)  Appeal  not  allowed  as  a  rule. 

(f)  Effect  of  approval. 
§  857.  Order  of  distribution. 


§  858.  What  embraced   in  order  of 
distribution. 

(a)  Attorney's  fees. 

(b)  Notes  secured    by    invalid 

mortgage. 

(c)  Debts  due  contractors. 

(d)  Rents  and  profits. 

(e)  Expenses  and  advancements. 

(f)  Money  paid  by  sureties. 

(g)  When  on  Judgments. 

(h)  Where  collaterals  are  held. 


§  355.    General — Reports  and  accounts. 

It  is  the  duty  of  the  receiver  to  report  to  the  court  from  time 
to  time  the  condition  of  his  accounts,  so  that  at  all  times  all  par- 
ties in  interest  maj  have  official  information  as  to  the  true  con- 
dition of  affairs,  and  this  should  be  done  without  an  order  of 
court  requiring  him  to  do  so.  Being  an  officer  of  court,  a  great 
degree  of  strictness  is  required  of  him,  and  the  fonds  in  his 
possession  being  trust  funds,  the  utmost  care  mnst  be  exercised 
in  reference  to  their  disposition  and  his  accountability  therefor. 
A  proper  accounting  from  time  to  time,  as  well  as  his  final  report, 
renders  it  incumbent  on  the  receiver  to  carefully  inventory  the 
estate,  property,  goods,  and  effects  of  every  nature  that  come  to 
his  hands.  Nothing  but  the  most  general  rules  in  regard  to  the 
receiver's  reports  and  accounts  can  be  laid  down,  owing  to  the 
infinite  variety  of  receivership  property  coming  into  his  hands, 
and  the  varied  duties  pertaining  thereto  under  the  direction  of 
the  court.  Besides,  the  practice  is  by  no  means  uniform  in  the 
different  courts. 

The  disbursements  made  by  a  receiver,  for  which  the  court 
will  allow  him  in  his  accounts,  have  been  fully  considered  in 
chapters  relating  to  powers  and  liabilities  of  receivers  and  no 
good  purpose  can  be  served  by  a  recapitulation  in  this  connection.' 

*  See  chapters  III.  and  VIII.;  also  dalras  against  receivership  funds,  mnie, 
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§  356.    Rules  applicable  to. 

(a)  The  receiver  is  responsible  only  to  the  court  appointing 
him,  and  cannot  be  required  to  turn  over  the  receivership  prop- 
•^rty  or  funds  upon  the  order  of  another  court.  He  must  make 
his  reports  to,  and  his  accounts  are  to  be  adjusted  only  by,  the 
^ourt  of  his  appointment.* 

(b)  The  usual  and  appropriate  practice  is  to  refer  the  receiver's 
accounts  to  a  master  to  be  passed  upon,  and  when  passed  by  the 
master  are  confirmed  by  the  court  on  the  presentation  of  the 
master's  report,  unless  objections  and  exceptions  are  filed  by 
the  parties  having  a  right  to  be  heard  in  opposition  thereto.  The 
court  may  consider  the  rules  and  principles  adopted  by  the 
master  in  passing  the  accounts,  and  if  erroneous  may  refer  the 
matter  back  to  the  master  for  a  restatement  of  the  account  in 
accordance  with  its  directions,  but  cannot  be  expected  to  review 
the  account  item  by  item.' 

(c)  It  is  necessary,  if  exception  is  taken  to  the  action  of  the 
master  concerning  the  account,  to  point  out  specifically  the  items 
to  which  error  is  assigned,  and  the  objections  should  be  sufiiciently 
specific  so  that  the  court  may  readily  see  the  force  of  the  objec- 
tion.* 


1  Mabry  ▼.  ffarrwm,  44  Tex.  286; 
Mtugrave  y.  Ifash,  8  Edw.  Ch.  172; 
CanJding  v.  Butler,  4  Bias.  22. 

*  A  receiyer  as  well  as  the  master  is 
an  officer  of  the  court,  and  states  his 
own  accounts  and  submits  them  to 
the  master  lor  inspection,  under  the 
order  of  the  court,  the  master  acting 
in  the  place  of  the  court  in  a  Judicial 
rather  than  in  a  ministerial  capacity. 
Exceptions  to  the  master's  report  do 
not  lie  in  such  cases,  though  if  any 
•erroneous  principle  be  adopted  in 
allowing  a  receiver's  account,  the 
<M>urt,  on  petition,  will  refer  the  mat- 
ter back  for  correction.  It  is  the 
duty  of  the  court  to  review  the  prin- 
•ciples  and  rules  adopted  by  the  master 
in  allowing  the  accounts,  rather  than 
to  examine  the  items  in  detail,  or  the 
evidence  on  which  they  were  founded. 
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Cawdrey  v.  OalDMtan,  K  A  H.  R.  Go. 
1  Woods,  881. 

Cf.  Brower  v.  Brotoer,  2  Edw.  Ch. 
621.  Objection  to  the  master's  report 
must  be  by  a  party  to  the  suit.  Peo- 
ple v.  Columbia  Oar  Spring  Ch,  12 
Hun,  S85;  Schenek  ▼.  Ingrdham^  6 
Hun,  807.  In  New  York  the  account 
may  be  sent  to  a  referee  for  passing. 
People  V.  Knickerbocker  L,  Ins.  Co,  81 
Hun,  622. 

» ffeiee  v.  Starr,  44  111.  App.  406. 
The  objection  must  be  made  at  the 
time  of  the  allowance  or  within  such 
time  as  the  court  may  allow  for  such 
purpose.  Terry  y.  Duboie,  82  Week. 
Kep.  415.  Cf.  Farmere*  Loan  A  T, 
Co.  y.  Central  R,  Co.  1  McCrary,  882. 

Where  a  receiver  files  exceptions 
of  fact  to  the  auditor's  report  on  his 
account,  he  is  entitled  to  a  Jury  to 
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(d)  Fairness  to  the  master  and  to  the  receiver  requires  that 
objections  be  filed  before  the  master  in  order  that  he  may  hav& 
an  opportunity  for  correction  and  that  additional  evidence  may 
be  furnished  by  the  receiver  if  necessary.*  The  hearing  before 
the  court  is  upon  exceptions  filed. 

(e)  As  a  rule,  an  appeal  by  the  receiver  will  not  lie  from  an 
order  approving  a  receiver's  account  and  directing  him  to  turn 
over  the  receivership  funds,  except  for  error  as  to  the  amount  to> 
be  turned  over.* 

(f)  If  the  receiver's  accounts  have  been  approved  and  he  has- 
been  discharged  by  the  court  no  further  inquiry  will  be  permitted 
as  to  his  management.* 

§  357.    Order  of  distribution. 

The  distribution  of  the  receivership  funds,  pendente  lite  or 
final,  presupposes  an  order  of  court  authorizing  it,  and  also  the 
amount  and  pro  rata  share  to  each  party  entitled  thereto  if  the 
indebtedness  is  not  paid  in  full.  The  order  of  course  is  based 
upon  accurate  information  of  the  net  amount  to  be  diBtributed 
and  the  amount  of  indebtedness  upon  which  the  distribution  is  to 
be  applied.  The  order  of  distribution,  whether  interlocutory  or 
final,  is  subject  to  modification  and  correction  by  the  court,*  and 
unless  for  good  reason  to  the  contrary,  should  be  to  all  the  credi- 
tors alike.* 


pass  upon  them.     Aken  v.  Vealt  66 
Ga.  802. 

'  Cawdrey  y.  Oalveston,  S,  A  H.  B. 
Co.  1  Woods,  881. 

*  Hinckley  v.  Qilman,  C.  A  8,  R, 
Co.  94  U.  8.  467,  24  L.  ed.  166;  Hoto 
Y,  Jones,  60  Iowa,  70.  Of  course  the 
decree  to  be  appealable  must  be  final. 
Boehat  v.  Qee,  91  Cal.  855;  lUiwna 
Truit  A  Sat.  Bank  ▼.  Pacific  B.  Co. 
99  Cal.  407. 

*  Lehman  v.  MeQuown,  81  Fed. 
Rep.  188. 

*  An  interlocutory  order  directing  a 
receiver  to  pay  out  more  money  than 
is  in  his  hand  will  be  modified,  and 
the  application  for  Its  modification 
may  be  heard  in  a  summary  way  on 


the  merits.  J^on  v.  Thonuu,  104 
Ind.  59. 

Where  the  settlement  has  been 
made  and  order  entered  requiring  the 
receiver  to  pay  out  more  money  than 
he  has  in  his  hands  the  order  may  be 
modified  and  the  mistake  correct. 
Byon  ▼.  Thomas,  supra, 

*  In  the  absence  of  good  reason  to 
the  contrary,  proportionate  payment 
should  be  made  to  all  creditors  en- 
titled to  share  in  a  fund  in  the  bands 
of  a  receiver.  Qirard  L,  Ins.  A.  A 
T.  Co.  V.  Cooper,  61  Fed.  Rep.  882, 
4  U.  S.  App.  681. 

A  receiver  appointed  In  a  suit  to 
foreclose  a  mortgage  made  by  a  cor- 
poration,  under   allegations   of  the 
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The  order  to  a  receiver  to  pay  over  funds  in  his  hands  is  based 
upon  notice  to  the  receiver  and  served  upon  him,  or  in  his 
absence  upon  his  attorney,^  and  may  be  granted  on  aflSdavits.* 
The  order  for  distribution  is  usually  made  upon  final  hearing,* 
though  if  substantial  distribution  can  be  made  it  should  not  be 
delayed  because  of  a  pending  controversy  over  a  small  amount,* 
and  when  made  is  final  and  conclusive  as  to  all  claims  filed  and  duly 
passed  upon,*  but  in  all  cases  before  an  order  for  distribution  is 
made  the  funds  must  be  in  court/ 

§  358.    What  embraced  in  order  of  distribution. 

(a)  Attorney's  fees. 
In  the  order  of  distribution  in  addition  to  the  ordinary  credit- 


latter's  insolvency,  discontinuance  of 
business,  and  necessity  of  the  ap- 
pointment to  secure  the  application  of 
the  rents  and  profits,  should  not,  upon 
the  mortgage  being  held  an  illegal 
preference,  be  directed  to  pay  in  full 
the  Judgments  of  the  intervening 
creditors  who  attacked  the  mortgage, 
but  the  fund  should  be  distributed 
amoDg  all  the  corporate  creditors. 
Thompaon  v.  Huron  Lumber  Co,  4 
Wash.  600. 

A  receiver  of  a  bank  which  had 
collected  notes  and  drafts  of  another 
bank  may  be  compelled  to  pay  the 
same  in  full  with  interest  and  not 
pro  rata,  Thompton  v.  QUmeesUr 
OUy  Sav,  Imt.  (N.  J.)  8  Atl.  97. 

'  Notice  of  an  order  to  a  receiver  to 
pay  over  funds  served  in  his  absence 
on  his  attorney, —  Held,  sufficient. 
Jennings  v.  Simpson^  12  Neb.  558. 

'  iSe  pctrte  affidavits,  whether  pre- 
viously filed  in  the  case  or  not,  may 
be  considered  on  a  motion  to  dispose 
of  property  renudning  in  the  hands  of 
a  receiver  after  the  dismissal  of  the 
bill.   Warren  y.  Bunehj  80  Ga.  124. 

*  A  receiver  appointed  pendente  lite 
cannot  be  directed  to  pay  claims  out 
of  the  moneys  coming  into  his  hands, 
before  the  final  hearing,  except  by 


consent  of  all  parties.  Forsaith  Much, 
Oo,  V.  Hope  MiOs  Lumber  Co,  109  N.C. 
576. 

^  Where  substantial  distribution  of 
a  fund  in  a  receiver's  hands  for  the 
settlement  of  a  partnership  can  be 
made,  such  distribution  should  not 
be  delayed  because  of  a  pending  con- 
troversy concerning  an  outstanding 
claim  for  a  small  amount.  TrayJiem 
v.  Meehanice  Nat  Bank,  57  Md.  590. 

*The  functions  of  a  receiver  in 
proceedings  to  enforce  statutory  liens, 
to  preserve  the  property  and  security 
pendente  Ute,  end  with  a  sale  of  the 
property  under  order  of  the  court, 
and  payment  of  the  full  claims  of  the 
creditors,  reported  to  the  date  of  sale 
and  duly  passed  upon;  and  it  is  error 
at  the  next  term  of  court,  to  which 
by  stipulation  his  reports  were  con- 
tinued for  consideration,  to  decree 
that  moneys  expended  by  him  after 
the  sale  shall  be  a  lien  on  the  prop- 
erty, antedating  the  decree  under 
which  it  was  sold.  Baseick  Min,  Co. 
V.  SchootfUUd,  15  Colo.  876. 

*  Receivers  will  not  be  instructed 
as  to  the  distribution  of  funds  until 
they  have  them  in  court.  Strauss  v. 
Carolina  Interstate  Bldg,  db  L.  Asso, 
117  N.  C.  808,  80  L.  R.  A.  698. 
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ors,  the  receiver  may  be  directed  to  pay  attorney's  fees  when  he 
is  employed  by  direction  of  the  court,  or  the  necessity  of  his 
employment  established  prior  to  the  granting  of  the  order.* 
Where  the  court  passes  upon  the  question  of  the  amount  to  be 
paid  as  attorney's  fees,  and  the  attorney  is  heard  upon  the  matter, 
the  order  is  conclusive  and  binding  upon  him  and  is  a  bar  to  a 
subsequent  action  by  him  therefor.'  But  it  seems  that  before 
fees  can  be  allowed  to  counsel  there  must  be  a  contract  for  his 
services,  express  or  implied;  a  mere  volunteer  in  receivership 
matters  is  not  sufficient.*  It  has  also  been  held  that  services  ren- 
dered for  a  corporation  before  the  appointment  of  a  receiver  are 
not  entitled  to  priority  over  the  mortgage  bondholders,  though 
their  services  were  valuable  to  that  company  and  established  the 
validity  of  its  bonds.*     But  where  the  attorney  is  employed  at  a 


>A  receiver  employing  counsel  to 
advise  him,  without  express  authority 
from  the  court,  will  not  be  allowed 
counsel  fees  on  settlement  unless  he 
establishes  the  necessity  therefor. 
Terry  v.  Martin  (N.  M.)  32  Pac.  157. 

The  court  should  not  direct  a  re- 
ceiver to  pay  his  attorney  more  than 
the  attorney  himself  asks  for  in  his 
petition,  even  though  there  be  evi- 
dence justifying  a  larger  charge. 
Riehter  v.  Sehroeder,  110  111.  112. 

*  The  decision  of  a  court  on  settle- 
ment of  a  receiver's  accounts  as  to 
compensation  to  be  paid  to  an  attor- 
ney employed  by  him  without  special 
agreement  as  to  the  amount  to  be  paid 
him,  where  the  attorney  was  notified 
and  appeared,  and  was  heard  in  re- 
spect to  the  claim,  is  conclusive  against 
the  attorney  and  a  bar  to  a  subsequent 
action  by  him  against  the  receiver  per- 
sonally. Walah  V.  Raymond,  58  Conn. 
251. 

An  order  directing  the  payment  by 
a  receiver,  out  of  a  fund  in  his  hands, 
of  the  solicitor's  fees  of  a  party  to  liti- 
gation concerning  it,  before  the  right 
of  that  party  to  any  portion  of  the 
fund  has  been  established,  is  errone- 


ous. Doane  ▼.  Chrbin,  44  111.  App.  46S; 
Coatsg  v.  Cunningham,  80  III.  467. 

'  An  allowance  out  of  funds  in  the 
hands  of  a  receiver  will  not  be  made 
to  one  rendering  services  availed  of 
by  counsel  for  the  receivers  and  use- 
ful to  the  latter  in  litigation,  when 
such  services  were  not  rendered  in 
pursuance  of  any  contract,  express  or 
implied,  and  the  receivers  made  a  con- 
tract with  him  when  his  services  were 
needed  by  them  in  other  mattere.  Be 
WtiUtemore,  157  Mass.  46.  It  was  also 
held  in  this  case  that  counsel  was  not 
entitled  to  compensation  by  reason  of 
laches. 

^Attorneys  who  act  for  a  railroad 
corporation  two  yeare  before  the  ap- 
pointment of  a  receiver  in  mortgage 
foreclosure,  and  by  whose  services 
town  bonds  voted  in  aid  of  the  com- 
pany were  declared  valid  and  given  a 
value,  are  not  entitled  to  have  the  lien 
of  the  mortgage  displaced  in  their  fa- 
vor so  as  to  give  them  priority  in  the 
funds  in  the  hands  of  the  receiver,  al- 
though such  services  secured  the 
means  for  constructing  the  road  and 
added  to  the  value  of  the  property 
covered  by  the  mortgage.     Pmniyl- 
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fixed  salary,  he  is  entitled  to  a  preference  as  an  employee,  but 
not  if  the  services  were  before  the  construction  of  the  road.* 
Funds  wrongfully  paid  to  receiver's  attorneys  will  be  required  to 
be  paid  back  by  the  latter.' 

(b)  Notes  secured  by  invalid  mortgage. 

Notes  secured  by  a  mortgage,  where  the  mortgage  is  subse- 
quently declared  invalid,  will  not  be  ordered  to  be  given  up  and 
sold  by  the  receiver  where  the  purpose  is  to  place  them,  subject 
to  process  of  a  state  court,  in  favor  of  certain  creditors.' 


9ania  FinariM  Co.  ▼.  Charleston,  C,  db 
C.  B.  Co.  58  Fed.  Rep.  678. 

'  An  attorney  employed  by  a  rail- 
road company  at  a  fixed  salary  is  an  em- 
ployee entitled  to  share  in  the  income 
realized  by  a  receiver  appointed  in  a 
mortgage  foreclosure  under  an  order 
providing  for  the  payment  of  all  em- 
ployees: but  where  the  services  ren- 
dered by  him  were  before  the  con- 
Btniction  of  the  road  he  is  not  entitled 
to  share  in  the  proceeds  of  sale  al- 
though the  income  fails.  Pennsylwi' 
nsa  Finance  Co.  v.  Charleston,  C.  dh  C7. 
R  Co.  62  Fed.  Rep.  526. 

A  receiver  will  not  be  compelled  to 
pay  counsel  of  a  creditor  of  the  cor- 
poration whose  property  is  in  his 
hands,  for  services  in  procuring  an  or- 
der for  payment  by  the  receiver  of 
the  sum  due  under  a  contract  with  the 
corporation,  although  such  creditor  is 
preferred  in  having  a  right  to  posses- 
sion of  property  in  the  hands  of  the 
receiver  unless  such  sum  is  paid,  and 
the  claim  of  such  creditor  is  undis- 
puted, since  there  is  no  duty  on  the 
part  of  the  receivers  to  proceed  affirm- 
atively and  procure  the  allowance  of 
claims  against  them.  Central  lYust 
Co.  V.  VaUey  B.  Go,  56  Fed.  Rep.  908. 
The  cases  of  Philadelphia  Intesi.  Co.  v. 
Ohio  A  N.  W.  B.  Co.  46  Fed.  Rep. 
696,  and  Boston  v.  Houston  dkT.C.B. 
Co.  40  Fed.  Bep.  169,  distinguished. 


*  A  court  receiver  who,  while  a  fund 
erroneously  ordered  to  be  paid  over  to 
him  for  distribution  is  in  his  posses- 
sion, pays  out  a  portion  of  it  in  good 
faith  under  the  court's  direction,  will 
be  protected  to  that  extent;  but  attor- 
neys to  whom  any  portion  of  the 
money  has  been  paid  as  fees  will  be 
required  to  pay  it  back  to  him,  and 
upon  receipt  thereof  he  will  be  di- 
rected to  pay  it  to  the  party  entitled 
thereto.  Be  Home  Provident  Safety 
Fund  Asso.  129  N.  Y.  288. 

'  Notes  and  a  mortgage  owned  by  a 
railroad  company  of  which  a  receiver 
has  been  appointed  with  the  consent 
of  all  parties  in  interest  after  the  mort- 
gage, is  held  invalid,  and  of  whose 
property  inventoried  by  the  receiver, 
including  such  notes  and  mortgage,  a 
sale  has  been  decreed  upon  the  same 
consent,  will  not,  although  illegally 
taken  possession  of  by  the  receiver, 
be  ordered  to  be  given  up  and  not  sold 
by  him,  on  the  application  of  the  cred- 
itors who  joined  in  such  consent,  in 
order  to  enable  the  latter  to  subject 
them  to  process  upon  judgments  ob- 
tained in  a  state  court.  Farmers*  Loan 
A  T.  Co.  V.  San  Diego  Street  Car  Co. 
49  Fed.  Rep.  188;  Gumbel  v.  Pitkin, 
124  U.  S.  181,  81  L.  ed.  874.  Cf.  Lou>e 
V.  Stephens,  66  Ga.  607,  as  to  effect  of 
filing  a  general  creditor's  bill  upon  a 
pending  attachment 


598 


RECEIVERSHIPS. 


(c)  Debts  dub  oontractors. 

Contractors  upon  a  contract  partially  completed  at  the  time  of 
granting  a  receivership  are  entitled  to  be  paid  the  contract  price 
up  to  the  time  they  are  directed  by  the  receiver  to  cease  work- 
ing/ 

(d)  Rents  and  profits. 

Rents  collected  by  a  receiver  upon  mortgaged  property  pend- 
ing a  suit  in  which  the  first  mortgagee  is  a  party  and  who  subse- 
quently brings  a  suit  to  foreclose,  are  properly  payable  to  the  first 
mortgagee  if  there  is  a  deficiency  as  to  the  first  mortgage.' 
Where  rent  notes  are  given  to  a  receiver  for  premises,  pending  an 
action  in  relation  to  the  title,  and  the  maker  is  subsequently  de- 
creed to  be  the  owner,  they  should  be  canceled.' 

(e)  Expenses  and  advanoekents. 

Where  plaintiff  pending  suit  advances  money  to  pay  taxes  in 
an  action  to  remove  a  cloud  from  the  title,  he  is  entitled  to  be 


*  Contractors  to  erect  a  building  for 
a  railroad  company  which  goes  Into 
the  hands  of  receivers  are  entitled  to 
the  contract  price  up  to  the  time  they 
are  directed  by  the  receivers  to  cease 
work.  Oirard  L.  Ins.  A,  d  T.  Co,  v. 
Coap^,  61  Fed.  Rep.  882,  4U.  8.  App. 
681. 

>  GincinnaUNat.  Bank  v.  TOden,  60 
N.  Y.  8.  R.  866. 

A  receiver  was  in  possession  of  a 
wharf  and  of  the  adjacent  land,  hav- 
ing taken  possession  thereof  from  the 
defendant,  and  received  money  from 
the  use  of  the  entire  premises,  the 
adjacent  land  only  was  adjudged  to 
belong  to  plaintiff, — Held  that,  upon 
discharge  of  the  receiver,  it  was  error 
to  direct  that  the  whole  of  the  money 
be  paid  to  plaintiff.  Cdburn  v.  Ames, 
67  Cal.  201. 

*  Where  a  receiver  was  appointed 
in  an  action  to  determine  rights  to 
land,  on  the  ground  that  the  contract 
therefor   had   been  rescinded,    rent 


notes  given  by  the  plaintiff  to  the  re- 
ceiver for  rents  pending  the  action 
should  be  canceled  and  possession  re- 
stored to  him  if  he  is  adjudged  to  be 
the  owner.  The  defendant  can  have 
no  claim  to  the  rents  in  such  a  case. 
Morgan  v.  Oliver,  11  Ey.  L.  Rep.  513. 

A  court  of  chancery  wiU  not  order 
a  receiver  of  the  rents  and  profits  of 
real  estate  to  pay  over  or  account  for 
them  to  a  party  whose  claim  is  not  a 
charge  upon  the  land.  BaUimore  v. 
Ohate,  2  Gill  &  J.  876. 

In  Pac^  B.  Co.  v.  Wade,  01  Cal. 
449,  18  L.  R.  A.  754,  it  was  held  that 
the  amount  to  be  paid  for  the  joint 
use  of  a  street  railway  track  in  the 
hands  of  a  receiver  may  be  deter- 
mined by  the  court  on  a  petition, 
where  the  statutes  give  the  right  to 
such  use  on  payment  of  one  half  the 
cost  of  construction;  and  there  is  no 
right  to  a  jury  on  the  ground  that  it 
involves  the  exercise  of  the  right  of 
eminent  domain. 
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reimbursed  upon  a  dismissal  of  his  bill/  As  elsewhere  seen  a  re- 
<5eiver  by  direction  of  the  court  may  incur  such  expenses  as  are 
required  for  the  preservation  of  the  receivership  property.' 

(f)  Money  paid  by  sureties. 

Sureties  having  paid  money  for  the'use  of  a  corporation,  grow- 
ing out  of  appeal  bonds  given  in  condemnation  proceedings  are 
entitled  to  be  paid  from  the  proceeds  of  sale  in  a  foreclosure  pro- 
ceeding.' 


'  Where  plaintiif,  on  a  bill  to  re- 
move  a  cloud  from  a  title,  paid  the 
taxes  pending  the  suit,  where  the  le- 
«oeiver  ahoald  have  paid  the  taxea  from 
-rents  collected,  upon  his  bill  being 
•dismissed  is  entitled  to  reimbune- 
^ment  from  the  funds  in  the  receiver's 
hands.     Wicks  v.  8ear»,  4  Lea,  29a 

A  court  of  chancery  may  ineur  such 
expenses  as  are  necessary  for  the  pre- 
^8ervation  of  a  railroad  in  its  custody, 
after  the  company  owning  the  road 
has  forfeited  its  charter,  when  its  in- 
come is  sufficient  by  creating  liens 
through  the  issue  of  receivers'  certif- 
icates,   which   displace   preexisting 
Jiens.    Bate  v.  East  Line  d  B.  B,  B. 
Co,  (Tex.)  48  Am.  &  Eng.  R.  Gas.  656; 
Union  T.  Co.  y.  Illinois  Midland  B, 
Co.  117  U.  8.  455,  29  L.  ed.  970. 

A  receiver  of  a  street  railway  com- 
pany appointed  in  a  suit  to  foreclose 
a  mortgage  will  not  be  directed  to 
pay  out  moneys  in  his  hands  for  pav- 
ing the  street  between  and  along  the 
tracks,  where  no  lien  exists  therefor, 
although  there  be  a  specific  contract 
by  the  company  to  make  such  pay- 
ment. Union  Loan  A  T,  Co.  v.  South- 
em  Calif omia  Motor  Boad  Co.  49  Fed. 
Rep.  267. 

On  petition  that  the  receivers  of 
mortgaged  railroad  property  be  or- 
dered to  pay  the  expense  of  certain 
negotiations  for  a  purchase,  it  appear- 
ing that  there  was  no  surplus  money 
dn  the  receiver's  hands,  and  that  it 


was  not  absolutely  certain  that  the 
negotiations  would  be  successful,— 
Held  that  the  petition  should  be  re- 
fused. Centrdi  Dnut  Co.  v.  Wabash, 
6t.  L.  d  P.  B.  Co.  25  Fed.  Rep.  69. 

*  At  the  final  settlement  of  the  ac- 
counts of  the  receivers  of  an  insol- 
vent corporation,  the  court  refused  to 
inquire  into  and  reduce  the  master's 
taxed  bill  of  fees  for  services  in  the 
case,  which  had  been  paid  by  the  re- 
ceivers, and  for  which  they  had  a 
receipt.  Be  Bank  of  Niagara,  6  Paige, 
218. 

A  receiver  of  a  railroad  company 
will  not  be  authorized  to  pay  expenses 
incurred  by  a  committee  appointed  to 
reorganize  a  road,  under  an  order  au- 
thorizing the  pledge  of  securities  by 
the  company  for  money  to  be  bor- 
rowed to  relieve  it  from  its  financial 
embarrassment  at  a  time  when  no 
creditors  had  sought  to  foreclose  any 
liens,  leaving  such  expenses  to  be 
subsequently  passed  upon  by  the 
court,  where,  since  such  order,  a  bill 
to  foreclose  a  mortgage  has  been  filed, 
and  the  receivership  extended  thereto 
and  modified  so  as  to  enable  the  morU 
gagee  to  reach  equitable  assets  through 
the  receivership,  and  other  creditors 
have  intervened  and  filed  collateral 
proceedings  upon  liens,  and  such  par- 
ties are  not  before  the  court  upon  the 
application.  Clarke  v.  Central  B  A 
Bkg.  Co.  54  Fed.  Rep.  556. 

*  Sureties  on  appeal  bonds  given  on 
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(g)  When  on  judgments. 

A  receiver  will  not  be  required  to  pay  a  judgment  claimed  to> 
be  a  prior  lien  until  there  has  been  a  full  hearing  of  all  partiea 
as  to  priority.* 

(h)  Where  collaterals  are  held. 

Where  collaterals  are  held  by  a  national  bank  dividends  are  to 
be  paid  to  the  holder  of  such  collaterals,  after  deducting  the 
amounts  collected  on  the  collaterals,  after  the  maturity  of  the  loan 
and  before  the  proof  of  the  claim,  but  without  deducting  collec> 
tions  made  after  proof  of  claim.' 


appeal  from  JudgmentB  rendered  in 
condemnation  proceedings,  who  were 
forced  to  pay  for  the  right  of  way 
over  the  appellee's  lands  because  the 
railroad  was  in  a  receiver's  hands 
when  the  bonds  were  enforced  against 
them,  are  entitled  to  be  repaid  out  of 
the  proceeds  of  a  mortgage  foreclosure 
sale  of  the  road.  Eame  db  2>.  B.  Co. 
V.  8ibfTi,  97  Ala.  898. 

1  Where  funds  are  in  the  hands  of 
a  receiver,  a  creditor  in  a  Judgment 
at  common  law  cannot  obtain  a  rule 
against  the  receiver  for  the  payment 
of  the  Judgment  in  full,  without  a 
full  hearing  of  all  parties  as  to  the 
priority  of  all  claims.  Lowe  v.  8tep- 
hen$,  66  Ga.  607. 

A  receiver  will  not  be  required  to 


pay  the  full  amount  of  the  claim  of 
an  attaching  creditor  until  the  latter 
shows  that  he  has  by  his  attachment 
acquired  a  lien  upon  sufficient  goods- 
to  pay  the  whole  amount  of  his  claim. 
OUm$  v.  Supreme  Sitting,  0.  of  L  H, 
50  N.  Y.  8.  R.  748. 

A  receiver  of  a  partnership  will 
not  be  directed  to  pay  out  of  the  afr- 
sets  a  Judgment  recovered  upon  a 
partnership  indebtedness  after  he  took 
possession,  where  the  estate  is  insol- 
vent or  there  is  nothing  in  the  nature 
of  the  claim  of  the  creditor  which 
should  entitle  him  to  priority  over 
other  creditors.  HoerU  v.  Mcnhargy^ 
d9  Jones  &  8.  184. 

'  Ohemieal  Nat,  Bank  v.  Amutrong^ 
CK)  Fed.  Rep.  798. 
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Actions  against  receiver  under 
yoid  appointment. 

Form  of  judgment  against  re> 
ceiver. 

Proceedings  in  original  cause 
when. 

Right  of  set-off. 

Petition  of  receiver  for  au- 
thority. 

Application  for  directions. 

Receiver  as  manager. 

Interpleader  by  receiver. 

Possession  as  to  third  parties.. 

Acts  outside  of  receiver's  duty. 

When  receiver  refuses  to  act. 

Leave  to  compromise. 

Power  to  enforce  assessments. 

Leave  to  sell. 

Leave  to  contract  debts  and 
liens. 

Leave  to  issue  certificates. 

Trust  property  held  by  re- 
ceiver. 

Effect  of  receiver's  discharge 
pending  action. 

Order  of  discharge. 

Conflicting  claims;  how  deter- 
mined. 

Receiver's  accounts. 

Appeal  by  receiver. 

Deed  by  receiver. 

§  370.    General. 

Owing,  to  the  dissimilar  systems  of  practice  existing  under  the- 
prevailing  methods  of  administering  equity  jurisprudence  in  the 
several  states  of  the  United  States,  the  limits  of  this  work 
preclude  any  attempt  to  enter  into  the  details  of  such  practice 
even  as  to  the  single  subject  of  receiverships.  The  modification 
of  the  equity  practice  by  statute  in  most  of  the  states,  as  well  a& 
in  England,  has  rendered  much  of  the  earlier  practice  in  both 
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•countries  inapplicable  to  the  present  order  of  things,  and  has  been 
prolific  in  producing  the  lack  of  harmony  in  the  procedure  s&  ad- 
ministered in  the  various  jurisdictions  of  this  country.  Experi- 
ence teaches  that  it  is  beyond  the  power  of  man  to  construct  a 
code  of  procedure,  even  upon  a  single  branch  of  the  subject  suflB- 
ciently  broad  and  comprehensive  to  embrace  all  the  phases  of  the 
subject  as  they  present  themselves  in  courts  of  justice.  This  lim- 
itation results  in  repeated  amendments  as  exigencies  arise,  chang- 
ing the  mode  of  procedure  to  the  supposed  requirements.  These 
modifications  result  in  revisions  from  time  to  time,  and  thus  we 
have  a  practice  constantly  changing,  which  is  rendered  still  more 
unstable  and  uncertain  by  the  judicial  construction  and  judicial 
attempts  to  arrive  at  the  legislative  meaning  as  embodied  in  the 
various  statutes,  amendments,  and  modifications.  The  decisions, 
even  of  the  same  court,  are  often  wholly  irreconcilable  with  each 
otlier,  owing  to  the  fact  that  they  are  under  statutes  dissimilar  in 
their  nature  and  application.  There  are  to  be  found  many  cases 
upon  a  given  topic  that  apparently  are  general  in  their  nature  and 
yet  upon  a  careful  examination  are  local,  being  based  upon  a  stat- 
ute. This  is  said  not  by  way  of  criticism  but  as  a  prelude  to  the 
subject  under  consideration,  much  of  which  is  subject  to  stat- 
utory influence. 

There  are,  however,  a  few  principles  which  lie  at  the  founder 
tion  of  the  practice  in  so  far  as  receivership  matters  are  con- 
cerned, that  are  so  general  in  their  nature  that  they  may  properly 
be  considered  in  this  connection,  and  it  is  hoped  may  be  of  some 
service  to  the  practitioner,  subject,  nevertheless,  to  the  caution 
embraced  in  the  preceding  section.    They  follow. 

§  371.    Suit  pending. 

Except  in  one  or  two  unimportant  cases  it  is  preliminary  and  a 
prerequisite  to  the  appointment  of  a  receiver  in  any  of  the  sev- 
eral proceedings  in  which  such  action  is  asked  that  there  shall  be, 
at  the  time,  a  suit  or  proceeding  pending  in  which  the  court  is 
asked  to  make  the  appointment.^ 

« Baker  v.  Backus,  82  111.  79;  Jones  Pa.  810;  French  ▼.  Qifford,  80  Iowa, 

v.  Sehall,  45  Mich.  379;  Merchants'  dh  148;    HartoeU  v.  Fbtts,  80  Ala.   70 

M.  Nat,  Bank  v.  Kent  CirciUt  Judge,  Hardy  v.  MeOlellan,   68  Mias.   507 

^mch,2ld2;Ora9emtine*s Appeal,^  Pressley  y.    Harrison,  102   Ind.  14 
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-§  372.    Prayer  for  receirer. 

The  bill  or  petition  must  contain  a  prayer  for  the  appointment 
of  a  receiver,  or  at  least  such  a  state  of  facts  alleged  and  shown 
on  the  hearing  as  will  justify  the  court  in  making  the  appoint- 
ment on  proper  application  as  part  of  the  general  relief  asked.^ 

%  373.    Necessary  parties ;  allegations. 

The  person  or  corporation  in  custody  of  the  property  over 
which  the  receivership  is  asked  to  be  extended,  or  to  whom  the 
property  belongs,  is  a  necessary  party  to  the  suit  or  proceeding. 
The  allegations  are  to  be  set  forth  in  the  bill  or  complaint  in  clear 
and  unequivocal  language,  and  the  necessary  allegations  vary 
with  each  particular  kind  of  proceeding  under  which  the  remedy 
is  sought.' 

§  374.    Notice  of  application. 

Except  in  cases  of  the  gravest  emergency,  notice  must  be  given 
to  the  person  or  corporation  from  whom  the  possession  or  cus- 
tody is  to  be  taken  by  the  proposed  receivership,*  and  if  there  is 
such  an  emergency,  or  other  excuse,  for  not  giving  notice,  the 


Jonet  V.  Bank  of  Le^tdtiUe,  10  Colo. 
464;  Oup  y.  Doak,  47  Kan.  286;  Oo^ 
Hunter  Min.  d  8,  Ch.  t.  HoUeman,  3 
Idaho,  889;  Da^U  v.  Flagstaff  Silver 
Min.  Co.  2  Utah.  91. 

See  also  g  18,  ante, 

>  Ladd  y.  Harv^,  21  N.  H.  514;  Au- 
gusta Ice  Mfg.  Go.  y.  Qray^  60  Ga.  844; 
ConneUy  y.  Dickson,  76  Ind.  440;  dip- 
bum  y.  Reynolds,  81  8.  C.  91;  Shan- 
non y.  Banks,  88  Va.  888. 

^Dale  y.  Kent,  58  Ind.  584;  Baker 
y.  Backus,  82  III.  79. 

'  Voshell  y.  Hyneon,  26  Md.  88;  Nus- 
baum  y.  Stein,  12  Md.  815;  BUmdhem 
y.  Moore,  11  Md.  865;  Howe  y.  Jones, 
57  Iowa,  180;  Bisson  y.  Curry,  85 
Iowa,  72;  French  y.  Oifford,  80  Iowa, 
148;  MiniU  v.  MiOer,  87  Ala.  881; 
Thompson  y.  Tou>er  MJg,  Co.  87  Ala. 
788;  OronDder  y.  Moore,  52  Ala.  220; 
Meridian  News  db  Ihib.  Co.  y.  Diem, 


70  Miss.  695;  Buckley  y.  Baldudn,  69 
Miss.  804;  Whitehead  y.  Wooten,  48 
Miss.  628;  Buffnerv.  Mairs,  38  W.  Va. 
655;  Fricker  y.  Peters,  21  Pla.  254; 
State  y.  JacksonviUe,  P.  d  M.  B.  Co. 
15  Fla.  201 ;  People  y.  Albany  &  S.  B. 
Co.  55  Barb.  869;  Verplanck  y.  Mer- 
cantile Ins.  Co,  2  Paige,  488;  People  y. 
Albany  A  S.  B.  Co.  7  Abb.  Pr.  N.  8. 
265,  Affirmed  in  57  N.  Y.  161 ;  Field 
y.  Bipley,  20  How.  Pr.  26;  Simmons  y. 
Wood,  45  How.  Pr.  268;  People  y. 
O'Brien,  111  N.  Y.  1.  2  L.  R  A.  255; 
Cook  y.  DetroU  dt  M.  B.  Co.  45  Mich. 
458;  CleeOand,  C.  C.  dt  I.  R  Co.  y. 
Jewett,  87  Ohio  8t.  649;  Fredenheimr. 
Bohr,  87  Va.  764;  Bogers  y.  Dougherty, 
20  Ga.  271;  Lammon  y.  OHes,  8  Wash. 
Terr.  117;  Orandin  y.  La  Bar,  2  N. 
D.  206;  Haas  y.  Chicago  Bldg.  Soc.  89 
111.  498.  8ee  also  §  5  t  d,  ante;  and 
§  18,  note  1,  ante. 
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facts  which  constitute  such  emergency  or  excuse  must  be  alleged 
and  shown.    Conclusions  are  not  sufficient/ 

§  375.    At  what  stage  of  salt  application  made. 

As  a  general  rule  the  receiver  is  applied  for  and  the  appoint- 
ment made  in  an  interlocutory  proceeding  in  the  case,  though 
sometimes  he  is  appointed  on  the  hearing  or  even  subsequent  to 
the  granting  of  the  decree  if  the  circumstances  warrant  it.* 

§  376.    When  application  granted  before  answer. 

The  appointment  of  a  receiver  may  be  made  before  the  de- 
fendant has  filed  his  formal  answer  in  the  case,  but  it  is  usually 
done  where  the  urgency  is  clear,  or  where  the  defendant  by 
counter-affidavits  has  set  up  his  defense,  upon  the  questions  em- 
braced in  the  application.  It  must  be  a  strong  case,  and  there 
must  be  a  clear  case  of  fraud  or  danger.' 

§  377.    Bond  of  receiver  required. 

Except  where  otherwise  directed,  before  the  receiver  will 
be  permitted  to  enter  upon  the  performance  of  his  official  duties 
he  will  be  required,  usually  by  order  of  court,  to  give  bond  con- 
ditional for  the  faithful  performance  of  his  duties  as  receiver, 
with  security,  to  be  approved  by  the  court,  or  the  clerk  if  so 
directed.* 

§  378.    Effect  of  giving  bond. 

The  giving  of  a  bond  being  usually  required  by  the  order,  and 


'In  order  to  procure  the  appoint- 
ment without  notice  the  facts  which 
are  relied  on  as  constituting  an  excuse 
must  be  stated.  General  allegations 
are  insufficient.  Dardn  v.  WeU»^  61 
How.  Pr.  259;  BlondfieimY.  Moore,  11 
Md.  865;  Wabash  R,  Go.  v.  Dykeman, 
188  Ind.  56;  Chicago  A  8.  B.  R,  Co,  t. 
Coiont  138  Ind.  49;  Lindsay  v.  Amer- 
ican Mortg,  Co,  97  Ala.  411 ;  Morita  v. 
Miller,  87  Ala.  881 ;  8taU,  BriUin,  v. 
New  Orleans,  48  La.  Ann.  829;  Merid- 
ian News  db  Pub.  Co.  y.  Diem,  70 
Miss.  695;  Virginia,  T.  4b  0.  Steel  db  L 
Co.  V.  Wilder,  88  Ya.  942;  Toung  y. 


Rmns,  85  N.  C.  485;  Raffner  v.  Mairt, 
88  W.  Va.  655;  Maynard  v.  RaOey,  % 
Nev.  818;  Fricker  ▼.  Peters,  21  Fla. 
254. 

*  See  g  12,  IT  b,  note  1,  awU;  also 
§  22,  note  2,  afUe. 

The  appointment  maybe  even  after 
decree  in  a  case  of  urgency.  Haas  t. 
Chicago  Bldg.  Sac.  89  lU.  498;  AdJdns 
v.  Edwards,  88  Va.  816.  See  also  §  12, 
%  c,  note  2,  ante. 

*  Johns  V.  Ji^ns,  28  Oa.  81.  See 
also  g  12,  ante. 

«See§28,  ante. 
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the  appointment  being  conditional  thereon,  it  follows  that  npon 
compliance  with  the  order  in  this  respect  the  receiver  becomes  an 
officer  of  court,  and  immediately  entitled  to  the  possession  of  the 
receivership  property,  and  the  rights  and  interests  of  all  parties 
therein  relate  back  to  the  date  of  granting  the  order.* 


§  379.    Form  of  bond. 

The  almost  uniform  practice  in  appointing  a  receiver  is  to  re- 
quire him  to  give  a  bond  or  undertaking  with  sufficient  security, 
the  usual  conditions  of  which,  in  general  terms,  are  to  do  and 
perform  all  such  orders  and  directions  as  the  court  shall  from 
time  to  time  jnake,  and  faithfully  discharge  and  perform  all  and 
lingular  the  duties  pertaining  to  his  office  as  receiver.  The  bond 
may  be  renewed,  increased,  or  new  bond  required  as  the  court 
may  order." 


>  See  §  28,  note  1,  p.  74,  ante. 

•In  State  v.  Oibson,  21  Ark.  140, 
the  condition  of  the  receiver's  bond 
was  if  the  said  Edward  A.  Gibson,  as 
receiver,  shall  well  and  faithfully  per- 
form the  trust  and  office  of  receiver  of 
the  stock  and  business  of  the  partner- 
ship effects  of  the  said  firm  of  F.  A. 
Peterson  &  Co.  and  shall  account  to  the 
said  Union  Circuit  Court  according 
to  law,  then  the  above  obligation  to  be 
void,  else  to  remain  in  full  force. 
Suit  being  brought  upon  the  bond  it 
was  held  that  a  compromise  and  dis- 
missal of  the  bill  did  not  discharge  the 
receiver  from  accountability  to  the 
court,  but  the  receiver  was  not  liable 
to  an  action  on  his  bond  as  receiver 
until  he  had  failed  to  obey  some  order 
of  court  in  relation  to  the  property. 

In  Banks  v.  Patter,  21  How.  Pr.  469, 
it  is  held  that  where  a  receiver  has 
given  ample  security  on  his  first  ap- 
pointment there  is  no  necessity  in  re- 
quiring him  to  give  security  over 
again  in  every  proceeding  that  may  be 
thereafter  instituted.  He  is  an  officer 
4>t  court  and  the  administration  must 


necessarily  take  place  under  the  con- 
trol and  direction  of  the  court  appoint- 
ing the  receiver. 

In  Stewart  v.  Johnston,  87  Ga.  97,  an 
order  of  court  requiring  the  receiver 
to  give  a  new  bond  in  the  same  amount 
and  conditioned  as  his  existing  bond, 
will  not  operate  after  the  new  bond 
has  been  given  to  discharge  the 
surety  from  the  old  bond  from  lia- 
bility for  future  defaults  of  the  re- 
ceiver, there  being  nothing  in  the 
case  to  indicate  that  the  new  bond 
was  in  lieu  of  the  old  bond,  or  was  in- 
tended as  a  substitute  therefor.  See 
also  Bank  of  Washington  v.  Creditors, 
86  N.  C.  828. 

In  Wabash  R  Oo,  y,  Stewart,  41 
SI.  App.  640,  where  a  right  of  action 
existed  against  the  receiver,  It  was 
held  that  the  liability  continued  against 
the  purchaser  who  took  possession  of 
the  property  under  the  decree  which 
provided  that  the  purchaser  should 
pay,  satisfy,  and  fully  discharge  all 
debts  and  liabilities  of  the  receivership 
of  every  kind. 
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§  380.    How  liability  enforced. 

The  usual  form  of  proceeding  in  order  to  enforce  the  liability- 
on  the  bond  is  to  determine  in  a  proceeding  in  the  original  action 
the  liability  of  the  receiver  upon  his  bond,  and  this  having  been 
ascertained  it  is  usually  followed  by  an  order  requiring  him  to  per- 
form the  order  within  a  specified  time,  and  in  case  of  default 
leave  to  sue  upon  the  bond  be  given.  Suit  on  the  bond  is  main- 
tained by  the  real  party  in  interest* 

§  381.    Tlie  order  appointing. 

The  order  appointing  a  receiver  varies  with  the  character  of 


"  In  Thomson  v.  MaeQregor,  81  N. 
T.  592,  it  was  held  that  in  the  absence 
of  express  terms  in  the  bond  binding 
the  surety  to  submit  to  the  Judgment 
of  the  court,  a  liability  cannot  be  fixed 
upon  the  surety  for  a  failure  of  the 
receiver  to  comply  with  the  order  of 
the  court  directing  him  to  pay  over 
money. 

In  Atkinson  v.  Smith,  89  N.  C.  72, 
it  was  charged  that  the  receiver  had 
committed  a  breach  of  trust,  and  the 
court  held  that  the  party  complaining 
must  first  obtain  a  rule  requiring  him 
to  render  an  account,  and,  if  default 
should  be  found,  apply  to  the  court 
for  leave  to  sue  on  his  bond.  The 
court  say  it  may  be  that  in  some  cases 
the  surety  might,  by  order  of  court, 
and  upon  reasonable  notice,  be  brought 
into  the  action  in  which  the  receiver 
had  been  appointed  and  proceeded 
against  therein,  but  this  is  not  the 
usual  course  pursued,  if  indeed  it 
could  be  sustained  in  any  case. 

In  Bank  of  Washington  v.  Ch'editors, 
86  N.  C.  823.  it  is  held  that  before  a 
receiver  and  his  surety  could  be  sued 
on  the  bond,  a  default  thereof  must 
be  ascertained,  on  a  rule  from  the  court 
appointing,  against  him  to  render  an 
iaccount. 

In  Bak&r  v.  Bartol,  7  Gal.  551,  the 
defendant  was  appointed  a  receiver 
on  condition  that  he  would  file  a  bond 


to  account,  which  was  done,  and  sub. 
sequently  a  judgment  was  recovered 
against  him  and  demand  made  thereon, 
and  suit  was  brought  by  the  plaintifT 
on  the  bond,  which  was  made  payable 
to  the  people  of  the  state  of  Califor- 
nia. It  was  held  that  the  defendant, 
having  received  the  benefit  of  the 
bond,  was  estopped  from  denying  its 
legality,  and  the  plaintiff  had  a  right 
to  sue,  though  the  bond  was  payable 
to  the  people  of  the  state,  he  being 
the  party  in  interest. 

In  Ludgaier  v.  ChanneU,  8  Macn.  & 
Q.  175,  a  balance  was  found  to  be 
due  from  the  receiver  by  the  master, 
after  which  the  receiver  died  without 
payment,  and  a  suit  was  ordered  by 
the  court  upon  the  receiver's  recog- 
nizance  against  Ids  personal  represen- 
tatives and  sureties. 

In  French  v.  Bauchy,  57  Hun,  100, 
the  receiver  died  during  his  receiver- 
ship, and  an  administratrix  was  ap- 
pointed and  no  proceedings  were 
taken  to  compel  an  accounting  by  the 
receiver  or  his  administratrix,  and  it 
was  held  that  an  action  could  not  be 
maintained  against  the  sureties,  until 
an  accounting  in  the  court  of  his  ap- 
pointment was  had. 

Cf.  8taU  V.  Gibson,  21  Ark.  140; 
Bank  of  Washington  v.  Creditors,  86^ 
N.  C.  828;  Aikinsan  y.  SmUh,  89  N. 
C.72. 
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the  duties  imposed  upon  him  in  each  particular  case.  Thus  he^ 
may  be  receiver  of  the  mortgaged  property  in  one  case,  or  the 
defendant's  property  generally  in  another ;  he  may  be  the  mere 
custodian  and  responsible  for  the  safekeeping  merely  in  one- 
case,  or  charged  with  not  only  the  custody,  but  the  use  and  oper- 
ation, in  another ;  he  may  be  responsible  for  the  collection  of  the 
income  simply  in  one  case,  or  have  an  entire  and  complicated 
railroad  system,  with  its  accompanying  responsibilities  and  duties,, 
in  another.' 

§  382.    Scope  of  order. 

The  order  should  be  specific  and  definite  as  to  the  general  pow- 
ers and  duties  of  the  receiver.  This  is  required  for  the  due  pro- 
tection of  the  receiver,  as  well  as  those  with  whom  he  has  deal- 
ings and  is  brought  in  contact  with  in  business  relations.  The 
property  over  which  he  is  receiver  should  also  be  described  with 
sufficient  definiteness  to  be  readily  recognized.  The  order  may 
be  supplemented,  modified,  or  extended,  as  the  exigencies  of  the 
case  and  the  successful  termination  of  the  receivership  business, 
may  require.* 

§  383.    Findings  embodied  in  order. 

The  findings  of  the  court  f  oiming  the  basis  of  its  action  should 
be  embodied  in  the  order,  or  if  not  specific,  reference  to  the  plead- 
ings, affidavits,  or  evidence  should  be  embodied  in  the  order,  so 
that  the  grounds  upon  which  the  appointment  is  made  are  not 
left  uncertain  and  indefinite.  This  is  particularly  important  in 
cases  where  an  appeal  from  the  order  is  by  practice  or  statute- 
permissible. 

§  384.    AlfidaTits^  when  basis  of  order. 

Affidavits  upon  which  the  application  is  made  or  resisted 
should  clearly  and  succinctly  state  the  facts  and  circumstancea 
relied  upon  as  a  basis  for  the  action  of  the  court,  and  should  not 

>  See  g  22,  ante.    See  also  Be  Frank-  •  Grow  v.  Wood,  18  Beav.  271 ;  0*Ma- 

Un  Bank,  1  Paige,  85;  Skiddyy.  Atlan-       Jumey  y.  Belmont,  62  N.  Y.  183;  Mar- 
He,  M,  db  0.  B.  Co,  3  Hughes,  884.       tiny,  Burgwyn,  88  Ga.  78. 
In  this  case  are  to  be  found  the  bill,  And  see  g  22,  ante, 

order  appointing,  petitions,  and  sup- 
plementary orders  which  may  be 
Yaluable  for  reference  as  to  forms. 
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be  couched  in  language  too  general,  or  be  merely  conclusions  or 
deductions ;  and  should  not  be  merely  upon  information  and  be- 
lief, except  perhaps  where  the  application  or  petition  is  filed  by 
an  officer  officially  charged  with  such  duty.* 

§  385.    Reference  to  a  master  or  referee. 

It  was  formerly  the  general  practice,  and  is  still  advisable  in 
some  cases,  particularly  where  fraud  forms  an  element,  to  refer 
the  matter  of  appointment  to  a  master  or  a  referee,  with  instruc- 
tions to  take  testimony  in  relation  thereto  and  report  to  the  court 
his  conclusions  and  recommendations  thereon.  In  such  case  the 
report  must  be  confirmed." 

§  386.    Examination  of  debtor  under  code  proceedingrs. 

In  many  of  the  states  adopting  a  code  procedure  in  proceedings 
supplementary  to  execution,  an  examination  of  the  debtor  is  made 
in  a  summary  manner  before  the  court  in  which  the  judgment  is 
rendered,  or  a  referee  and  the  appointment  is  made  or  refused 
upon  the  basis  of  such  examination.*  Under  the  New  York  Code 
of  Procedure  it  is  held  that  the  appointment  of  a  receiver  is  in- 
herent in  equity,  except  wherein  there  is  a  limitation  in  the  code.* 
In  supplementary  proceedings  in  that  state  the  order  is  usually 
made  upon  proof  of  the  return  of  an  execution  nulla  bona  requir- 
ing the  defendant  to  appear  in  court  in  person  and  be  examined 
with  reference  to  his  property.  If,  upon  examination,  property  is 
discovered,  a  receiver  is  appointed  who,  upon  giving  bond  as  re- 
quired, becomes  vested  with  the  debtors'  assets  and  equitable  in- 
terests, without  conveyance  or  assignment.* 


"  Eeatilon  v.  Farmers'  Bank,  81 
Ind.  349;  Oakley  v.  Paterson  Bank,  2 
N.  J.  Eq.  173. 

» Be  Eagle  Iran  Works,  8  Paige,  885; 
1  Smith,  Ch.  Pr.  497;  1  Grant.  Ch. 
Pr.  264;  2  Brown,  Ch.  Pr.  888;  2 
Daniell.  Ch.  PI.  &  Pr.  (Perkins'  ed.) 
chap,  xzxviii.  g  8. 

*Flint  V.  Webb,  25  Minn.  268. 

*Hollenbecky.  DonneU,  94  N.  Y.  842; 
United  States  Trust  Co.  v.  New  York, 
W.  a.  iSt  B,  R.  Co.  101  N.  Y.  488. 
See  N.  Y.  Code  Civ.  Proc.  §§  1788, 
1801,    1817,    1869,    2464;  Palm&r  ▼. 


Clark,  4  Abb.  N.  C.  26.  Application 
must  be  made  to  the  court,  except  in 
supplementary  proceedings,  in  which 
case  the  Judge  has  power  by  statute. 
N.  Y.  Code  Civ.  Proc.  §  2464.  In  this 
class  of  proceedings  the  court  has  no 
power  to  delegate  the  appointment  to  a 
referee.  For  general  forms  relating  to 
the  appointment  of  a  receiver  under 
New  York  practlce,see  2  Abbott's  New 
Practice  and  Forms,  p.  148  ei  seq. 

*  Cooney  v.  Cooney,  65  Barb.  524; 
Bostwiek  v.  Menek,  40  N.  Y.  888;  Bfr^ 
ter  V.  Williams,  9  N.  Y.  142. 
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* 

§  387.    Statutory  proceedings. 

In  £ngland  and  in  most  of  the  states  in  this  country  statutes 
have  been  enacted  providing  for  the  appointment  of  receivers 
over  corporations  upon  specified  grounds  and  upon  various  desig- 
nated modes  of  pracedure,  sometimes  upon  applications  of  stock- 
holders, creditors,  the  attorney  general,  state  auditor,  governor, 
and  other  specified  officers  and  persons.  Under  these  statutes 
courts  proceed  with  great  caution  and  the  application  must  be 
brought  strictly  within  the  statutory  requirements ;  and  will  not 
be  extended  by  implication.  The  reason  for  this  rule  is  based 
upon  the  jurisdictional  fact  that  courts  of  equity,  as  such,  have 
no  power,  independent  of  statute,  to  wind  up  a  corporation  and 
suspend  its  corporate  functions,  and  are  slow  to  appoint  a  receiver 
as  manager  in  lieu  of  the  corporate  authorities  and  thus,  virtually 
and  in  effect,  accomplish  by  indirection  that  which  they  have  no 
power  to  accomplish  directly.* 

§  388.    National  banii^s. 

Under  the  statutes  of  the  United  States  relating  to  national 
banks  the  comptroller  of  the  currency  is  vested  with  power  to 
appoint  receivers  over  such  banks  for  certain  specified  causes 
therein  enumerated.  U.  8.  Kev.  Stat.  §§  5141,  6161, 6191,  6195, 
5201,  5205,  5208,  5238,  5239.  The  power  thus  lodged  with  the 
comptroller  is  not  exclusive,  however,  and  courts  of  equity  upon 
other  grounds  may  appoint  a  receiver,  in  the  absence  of  action  by 
the  former.* 

§  389.    Mortgage  foreclosures. 

The  power  of  a  court  of  equity  in  foreclosure  proceedings  to 
appoint  a  receWer  is  part  of  the  incidental  jurisdiction  of  such 
courts.  The  basis  for  the  exercise  of  this  power  is  to  be  found  in 
the  bill  or  petition,  by  which  it  is  to  be  alleged  and  shown  some 
reason  why  the  court  should  impound  the  rents  and  profits  of 
the  mortgaged  premises  and  apply  them  in  reduction  of  the  in- 
debtedness secured,  the  interests,  advancements,  and  costs  and 
expenses.  Sometimes  the  mortgage  or  trust  deed  expressly 
pledges  the  rents  and  profits  as  part  of  the  security ;  at  other 

^Bang9  Y.  MeInio»h,2S  Bsrh.  691.         6  Bias.   801;   Eltoood  v.  2^st  IfaL 
^Irans  y.  Manufacturer^^  Nat.  Bank,       Bank,  41  Kan.  475. 
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times  the  rents  and  profits  are  taken  as  incidental  to  the  mort- 
gage, in  which  the  eqnitable  right  to  a  receiver  depends  upon 
three  things,  (a)  the  right  of  foreclosure  by  reason  of  default^*  (b) 
inadequacy  of  security  to  pay  the  mortgage  debt,  interest,  and 
costs,*  (c)  the  insolvency  of  the  mortgagor  or  other  person  liable 
to  pay  such  debt,  interest,  and  costs.*  Inadequacy  of  security  de- 
pends upon  general  depreciation  in  the  market  and  rental  value 
of  the  property,  waste  of  the  mortgagor,  or  other  party  in  posses- 
sion, destruction  or  partial  destruction  of  the  buildings  by  fire  or 
otherwise,  omission  to  pay  the  taxes,  diversion  of  the  rent,  and 
income  from  the  payment  of  interest,  and  other  causes  by  means 
of  which  the  debt  is  increased  or  the  value  of  the  security  de- 
creased. The  insolvency  of  the  mortgagor,  or  mortgagor  and  his 
grantee,  who  has  assumed  the  payment  of  the  mortgage  debt,  is 
established  by  showing  the  return  of  an  execution  against  them 
nvUa  hona^  that  they  do  not  own  property,  liable  to  execution, 
sufficient  to  pay  the  mortgage  debt.  The  insufficiency  or  insolv- 
ency may  be  proved  by  a  variety  of  facts  and  circumstances,  none 
of  which  of  itself  might  be  considered  sufficient,  but  taken  to- 
gether establish  the  allegations  in  this  regard/ 

§  390.    Suits  by  receiyer. 

The  power  of  the  receiver  to  sue  under  the  direction  of  the 
court  is  a  necessary  incident  to  the  due  performance  of  his  duties. 
Occupjnng  the  place  of  the  person  or  corporation  over  whose 
property  he  is  appointed,  and  succeeding  to  the  rights  of  such 
person  or  corporation,  it  follows  that  his  right  to  recover  is  lim- 
ited to  the  right  such  person  or  corporation  would  have  had  if  no 
receiver  had  been  appointed,  except  in  such  cases  where  the 
receiver  is  the  representative  of  the  creditors,  in  which  case  he 
may  avoid  the  illegal  and  fraudulent  acts  of  the  party  he 
succeeds.* 

« See  §  178,  If  e,  f,  ante.  iit  v.  Yates,  4  Edw.  Oh.  134:  Jaedb^Y, 

•See  g  174,  ante.  Turpin,  83  lU.  424;    LUehfield  Bank 

*  See  §  174,  1  a  2,  anU.  v.  Peck,  29  Codd.  884 ;  Eastern  Bank  ▼. 

^See  general  grounds  for  appoint-  Capron,  22  Conn.  639;  StokeB  v.  New 

ment    in    foreclosure     proceedings,  Jersey  Pottery  Co.  46  N.  J.  L.  237; 

g§  171,  172.  ante,  and  when  not  ap-  Tuckerman  v.  Brown,  83  N.  Y.  297; 

pointed,  §  178,  ante.  Atty,  Oen.  v.  North  American  L.  In$, 

»  OurtU  V.  LeavUt,  15  N.  Y.  9;  Lea^-  Co,  82 N.  Y.  172;  Wkittleeey  v.  Bdansy, 
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§  391.    In  what  name  to  sue. 

Where  authorized  by  statute,  or  by  the  court  appointing  him, 
the  receiver  may  sue  in  his  official  name,  and  where  not  so  au- 
thorized he  must  sue  in  the  name  of  the  person  or  corporation  to 
whose  rights  he  has  succeeded,  for  his  use  as  receiver/ 

§  392.    Necessary  allegations. 

He  must  allege  and  show  (1)  his  appointment  as  receiver,  his 
qualification  to  act  by  giving  the  required  bond  if  so  ordered,  and 
any  other  necessary  prerequisites  to  his  right  of  action  under 
the  statute  or  circumstances  of  the  particular  case ;  (2)  he  must 
also  allege  and  show  a  legal  or  equitable  right  in  himself  to  sue  in 
his  official  capacity  as  the  representative  of  the  parties  in  whose 
interest  the  suit  is  brought  or  that,  but  for  his  appointment,  such 
parties  had  a  legal  or  equitable  cause  of  action  and  right  to  en- 
force such  right." 

§  393.    Form  of  allegations. 

The  necessary  averments  should  be  stated  in  such  clear  and 
specific  form  as  that  issue  may  be  taken  thereon.  The  facts  be- 
ing jurisdictional,  they  should  be  stated  with  such  sufficient  full- 
ness and  clearness  as  will  enable  the  court  to  see  without  infer- 
ence plaintiff's  right  to  recover.* 

§  394.    Limitations  on  .power  to  sne. 

The  receiver's  power  to  sue  is  not  an   unlimited  one  when 


78  N.  Y.  571;  PitUburg  Carbon  Ch,  v. 
McMmin,  119  N.  Y.  46, 7  L.  R  A.  46 
WiUiofM  y.  Babeoek,  35  Barb.  109 
CuTtii  y.  Mcllhenny,  5  Jones,  £q.  290 
Goope  y.  BowUb,  28  How.  Pr.  10 
FaUcenbach  y.  Patteraon,  48  Ohio  St 
359;  WardU  y.  Hudson,  96  Mich.  482 
State,  Shepard,  y.  Sullivan,  120  Ind. 
197.    See  also  §  70,  anU. 

'  See,  as  to  suit  in  his  own  name 
when  authorized  by  court,  §  72,  note 
1,  p.  161,  ante,  and  note  8,  p.  162, 
ante;  Baker  y.  Cooper,  57  Me.  888. 

See,  as  to  suit  in  his  own  name  when 
authorized  by  statute,  §  72,  note  3, 
p.  161,  ante. 


As  to  suits  where  required  to  bring 
in  the  name  of  the  person  or  corpora- 
tion, see  §  72,  note  3,  p.  161,  ante; 
also  Wileon  y.  Welch,  157  Mass.  77; 
Battle  y.  Datrie,  66  N.  C.  252;  Teagery. 
Wallace,  44  Pa.  294;  HarreU  y.  Kent,  71 
Ind.  602;  Moriarty  y.  Kent,  71  Ind. 
601;  Carver  y.  Kent,  70  Ind.  428; 
Manlove  y.  Burger,  88  Ind.  218;  Har- 
land  y.  Bankers*  d  M.  Teleg,  Co.  88 
Fed.  Rep.  199,  82  Fed.  Rep.  805. 

« See  §  71,  ante. 

*  Bee  %%  11,  U,  ante. 
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granted  by  leave  of  court.  He  must  confine  himself  to  sncli 
remedies  as  the  law  gives  touching  the  matter  in  controversy,  and, 
while  the  coart  clothes  him  with  power  to  sue,  it  cannot  create  a 
remedy,  or  change  the  remedies  to  suit  his  convenience.  His  suit 
is  legal  or  equitable,  according  to  the  subject-matter.  In  bring- 
ing parties  into  court,  and  his  rights  when  in  court,  are  precisely 
those  of  any  other  person,  and  the  proof  required  is  just  as  im- 
perative in  all  respects.  He  is  favored  as  to  possession,  but  other- 
wise has  no  special  privileges.' 

§  395.    Suits  against  receiver ;  leave  to  sue. 

When  not  otherwise  provided  by  statute,  the  court  will  not,  as 
a  rule,  permit  the  receiver  to  be  sued  without  leave  of  court 
granted  on  petition  filed  for  that  purpose.  The  petition  in  such 
case  must  show  a  good,  or  at  least  a  probable,  cause  of  action,  and 
such  reasons  as  shall  seem  to  the  court  sufficient  that  the  matter 
should  be  passed  upon  by  a  court  of  law  or  other  court  than  the 
one  appointing  the  receiver.  The  reasons  for  this  rule  are  that 
the  receiver  is  an  officer  of  court,  and  the  due  and  proper  admin- 


1 1n  Harland  v.  Bankers*  A  M.  Telsg, 
Co,  82  Fed.  Rep.  305,  it  is  held  that  a 
receiver  appointed  in  a  foreclosure 
proceeding  cannot  maintain  a  bill  for 
an  accounting  for  damages  suffered 
by  the  mortgagor,  growing  out  of  a 
breach  of  contract  to  construct  certain 
lines  of  telegraph.  Equity  will  not 
entertain  a  bill  to  try  title  to  property 
in  the  possession  of  one  claiming  ad- 
versely, though  the  complainant  seeks 
relief  in  the  nature  of  removing  clouds 
upon  title. 

In  Tyler  v.  HomUton,  63  Fed.  Rep. 
187.  a  receiver  of  a  corporation  in  a 
foreclosiure  proceeding  was  held  not 
competent  to  contest  the  validity  of 
leases  executed  by  a  corporation  to  a 
director  thereof.  In  such  case  he  is 
not  a  representative  of  the  creditors 
and  in  equity  not  entitled  to  maintain 
the  suit  against  the  lessee's  rights. 

In  CaldtMll  V.  McWTwrter,  84  Ky. 
130,  a  receiver  was  held  not  to  have 


power  even  under  the  order  of  court 
to  bring  an  action  involving  the  title 
to  real  estate  against  third  parties,  or 
to  submit  a  controversy  with  third  par- 
ties, concerning  title  to  real  estate,  and, 
without  the  consent  of  the  real  parties, 
bind  them  by  the  Judgment  which  may 
be  rendered. 

In  Oonley  v.  Deere,  7  Lea,  274,  an 
action  was  brought  by  the  receiver  to 
recover  possession  of  certain  goods 
and  it  was  held  that  replevin  in  a  com- 
mon law  court  against  the  party  hav- 
ing in  fact  a  superior  right  to  the  pos- 
session of  the  property  could  not  be 
maintained.  This  decision  was  based 
on  the  ground  that  a  court  of  law 
should  not  be  called  upon  to  assert 
and  indicate  the  dignity  and  Jurisdic- 
tion of  the  court  of  cliancery  in  an  ac- 
tion of  replevin.  In  a  word,  the  chan- 
cery court  having  Jurisdiction  shonld 
exercise  such  Jurisdiction  if  a  proper 
case  existed. 
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istration  of  the  estate  demands  that  he  shall  not  be  harrassed  by 
litigation.  All  reasonable  facilities  for  being  heard  ^o  irUerease 
auo  being  afforded  by  the  court  appointing.  In  such  case,  leave 
having  been  granted,  it  is  necessary  to  allege  such  leave,  and  the 
allegation,  as  elsewhere  seen,  is  jurisdictional,  though  the  decisions 
upon  the  point  are  not  harmonious.' 


>  In  Ke&n  y.  Breekenridge,  96  Ind. 
09,  where  the  complaint  was  filed 
against  a  receiver  in  his  official  ca- 
pacity upon  a  money  demand,  which 
did  not  allege  that  leave  to  bring  suit 
had  been  granted  by  the  court,  was 
held  to  be  bad  upon  demurrer  based 
upon  the  following  cases:  DeOroot 
T.  Jay,  80  Barb.  488 ;  Higgim  v .  Wright, 
43  Barb.  461;  Barton  v.  Barbour,  8 
MacArth.  212,  86  Am.  Rep.  104;  Bar- 
ton y.  Barbour,  104  U.  S.  126, 26  L.  ed. 
672. 

In  Lehigh  OoaldhNav.  Co,  y.  Central 
J2.  a>.  88  N.  J.  Eq.  175,  the  petition- 
ers claimed  to  have  furnished  the 
former  receiver  of  an  insolvent  rail- 
road company  with  materials  for  the 
use  of  the  road.  They  applied  for  an 
order  on  the  receiver  for  payment  and 
also  for  an  order  giving  them  leave  to 
sue  him  at  law  for  damages  alleged  to 
have  been  sustained  by  reason  of  the 
nonfulfillment  of  his  predecessor's 
contract  for  materials  similarly  sup- 
plied. The  court  held  (1)  that  the 
court  on  granting  the  petition  would, 
by  a  preliminary  examination  of  the 
transaction,  determine  whether  the 
matter  could  be  disposed  of  in  the 
court  appointing  the  receiver;  and  (2) 
that  the  present  receiver  was  not  lia- 
ble to  a  suit  at  law  on  the  contract  of 
his  predecessor. 

In  Faly$  v.  Jetoett,  82  K.  J.  Eq.  802. 
it  was  held  that  a  cause  of  action 
sounding  merely  in  tort  against  a  re- 
ceiver appointed  by  a  court  of  chan- 
cery, might  be  prosecuted  against  the 
receiver  in  an  action  at  law,  but  that 


such  action  could  not  be  brought 
without  permission  of  the  chancellor, 
which  would  be  granted,  unless  the 
claim  preferred  was  manifestly  un- 
founded and  vexatious.  In  this  case 
there  was  an  exhaustive  examination 
of  the  law  In  regard  to  the  trial  of 
questions  of  damages  in  a  court  of 
chancery  to  which  is  a  valuable  note 
by  the  reporter  citing  many  cases 
bearing  upon  the  question. 

In  HubbeU  v.  Dana,  9  How.  Pr.  424, 
it  was  held  that  leave  to  prosecute  a 
suit  against  the  receiver  should  have 
been  obtained,  but  the  irregularity 
might  be  waived  by  a  general  notice 
of  appearance. 

In  BeToung,  7  Fed.  Rep.  855,  it  was 
also  held  that,  after  submitting  to  the 
jurisdiction  of  the  court,  it  was  too 
late  to  complain  that  the  bringing  of 
the  suit  without  leave  was  a  contempt. 

In  ElkhaH  Car  W<yrk$  v.  BUis,  118 
Ind.  215,  where,  in  an  action  to  quiet 
title,  the  receiver  appeared  and  joined 
issue  without  objecting  that  leave  to 
sue  him  was  not  first  obtained,  was  a 
waiver  of  such  objection.  In  this  case 
the  doctrine  of  Keen  v.  Breckenridge, 
96  Ind.  69,  while  not  overruled,  was 
held  not  to  apply  to  an  action  to  quiet 
the  title  to  real  estate. 

In  Potter  v.  Bunnell,  20  Ohio  St. 
150,  it  was  held  that  an  action  for  in- 
juries against  the  receiver,  exercising 
franchises  of  a  railroad,  must  be  de« 
termined  by  the  principles  applicable 
to  a  like  action  against  the  company 
when  operating  its  own  road. 

In  Kinney  v.  Crocker,  18  Wis.  76, 
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•ait  was  brought  to  recover  for  Inju- 
ries to  the  plaintiff  from  the  negli- 
gence of  the  servants  of  the  defendant 
receiver,  while  operating  a  railroad 
under  orders  of  the  United  States  dis- 
trict court.  The  court  say:  "In  all 
such  cases  it  (the  court)  will  some- 
times punish  as  for  a  contempt  in  an 
attempt  to  disturb  the  possession  of 
its  oflScers;  it  will  sometimes  restrain 
suits  at  law  and  draw  to  itself  all  dis- 
puted claims  in  respect  to  the  subject- 
matter;  and  sometimes  it  will  allow 
the  suits  at  law  to  proceed.  But  in 
all  these  cases  it  is  not  a  question 
whether  equity  will  exercise  its  own 
acknowledged  jurisdiction  of  restrain- 
ing suits  at  law  under  some  circum- 
stances and  itself  dispose  of  the  matter 
involved.  It  follows  that,  although 
a  plaintiff  in  such  a  case  desiring  to 
prosecute  a  legal  claim  for  damages 
against  a  receiver  might,  in  order  to 
relieve  himself  from  the  liability  to 
have  his  proceedings  arrested  by  an 
exercise  of  this  equitable  jurisdiction, 
very  properly  obtain  leave  to  prose- 
cute, yet  his  failure  to  do  so  is  no  bar 
to  the  jurisdiction  of  the  court  of  law 
and  no  defense  to  an  otherwise  legal 
action  on  the  trial.  There  can  be  no 
room  to  question  this  conclusion  in 
all  cases  where  there  is  no  attempt  to 
interfere  with  the  actual  possession  of 
property  which  the  receiver  holds  un- 
der the  order  of  the  court  of  chan- 
cery, but  only  obtains  a  judgment  at 
law  on  a  claim  for  damages."  The 
court  of  appeals  of  New  York  in 
Chautauqtie  County  Bank  v.  IMey,  19 
N.  Y.  869,  expressly  declined  to  follow 
the  doctriDes  of  the  United  States  Su- 
preme Court  and  allowed  a  suit  in 
ejectment  to  be  prosecuted  against 
the  receiver  under  a  claim  of  para- 
mount tiUe. 

In  St,  Joseph  A  D.  C.  R.  Go.  v. 
Smithy  19  Kan.  225,  the  same  principle 
was  held.     It  did  not  appear  in  that 


case  whether  any  leave  was  asked 
or  not.  It  was  held,  however,  that  if 
the  chancery  court  had  desired  to  re- 
strain the  prosecution  of  the  action  it 
could  have  been  done,  and  not  having 
been  done,  it  was  presumed  that  it 
was  deemed  wise  to  leave  the  matter 
for  determination  by  the  court  in 
which  the  suit  was  pending. 

It  was  held  in  Barton  v.  Barbour^ 
104  U.  S.  126,  26  L.  ed.  672,  that  the 
fact  that  the  receiver  was  in  the  pos- 
session of,  and  .operating  a  railroad, 
and  was  conducting  the  business  of  a 
common  carrier,  did  not  take  the  case 
out  of  the  rule  that  he  was  answer- 
able only  to  the  court  which  appointed 
him,  and  could  not  be  sued  without 
its  leave.  The  claim  of  the  plaintiff 
which  was  for  personal  injuries  re- 
ceived while  traveling  on  the  road  op- 
erated by  the  receiver  was  held  to 
stand  precisely  on  the  same  footing 
as  expenses  incurred  in  the  execution 
of  the  trust  and  must  be  adjudicated 
and  satisfied  in  the  same  way. 

In  Brown  v.  Baueh,  1  Wash.  497,  it 
was  held  that  a  receiver  could  not  be 
sued  except  upon  leave  of  the  court 
first  obtained  and  this  leave  was  a  Ju- 
risdictional fact  which  could  not  be 
waived  by  the  receiver  and  could  be 
raised  at  any  stage  of  the  case  in  either 
court. 

In  the  following  cases  the  question 
as  to  first  obtaining  leave  of  court  was 
held  not  to  be  a  jurisdictional  fact. 

In  Lyman  v.  Central  Vermont  B, 
Co.  69  Vt.  167,  it  was  held  that  the 
failure  to  obtain  leave  to  sue  the  re- 
ceiver was  not  a  bar  to  the  jurisdic- 
tion of  a  court  of  law  and  no  defense 
to  an  otherwise  legal  action.  The 
court  say:  "There  can  be  no  room  to 
question  this  conclusion  in  all  cases 
where  there  is  no  attempt  to  interfere 
with  the  actual  possession  of  property 
which  the  receiver  holds  under  the 
order  of  the  court  of  chancery,  but 
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§  396.    Actions  against  receiyer  nnder  Yoid  appointment. 

Where  a  receiver  has  been  appointed  and  the  appointment  is 
void  by  reason  of  the  provisions  of  the  statute  regulating  the  ap- 
pointment of  receivers  not  having  been  complied  with,  and  the 
receiver  has  collected  money,  acting  in  the  capacity  of  receiver 
from  tenants  for  rent,  it  may  be  recovered  from  him  in  an  action 
therefor,  by  the  person  entitled  thereto,  and  this  too,  though  he 
might  also  have  an  action  against  the  tenants.'     It  is  probable 


only  an  attempt  to  obtain  a  Judgment 
at  law  in  a  claim  for  damages."  This 
declflion  is  based  on  Kinney  v.  Crocker, 
18  Wis.  75;  Angel  v.  Smith,  9  Ves.  Jr. 
385;  Chautauque  County  Bank  v.  Rie- 
ley,  19  N.  Y.  8S9;  Camp  v.  Barney,  4 
Hun,  878. 

In  Roxbury  v.  Central  Vermont  R. 
Co,  60  Vt.  131,  an  action  was  held 
proper  against  a  receiver  for  obstruct- 
ing a  crossing,  although  leave  was  not 
obtained  to  bring  the  suit. 

In  Martin  v.  Atchison,  2  Idaho,  590, 
it  was  held  that  a  receiver  cannot  be 
sued  without  obtaining  a  permission 
from  the  court  by  whom  the  appoint- 
ment was  made.  It  is  said  '*If  such 
proceedings  can  be  tolerated  then  the 
appointment  of  receivers  by  courts 
would  be  a  useless  ceremony  and  a 
farce.  The  plaintiffs  are  not  without 
«  remedy  for  they  may  ask  the  court 
to  allow  the  receiver  to  be  made  a 
party  under  such  restrictions  as  the 
court  deems  best  for  the  preservation 
of  the  property,  of  its  own  authority 
and  the  protection  of  its  officers."  The 
decision  is  based  upon  Barton  ▼.  Bar- 
bour, 104  U.  S.  126,  26  L.  ed.  672, 
which  was  founded  on  Davi$  v.  Gray, 
83  U.  8. 16  Wall.  203,  21  L.  ed.  447. 

The  case  of  Barton  y.  Barbour,  104 
U.  8.  126,  26  L.  ed.  672,  though  not 
the  first  case,  is  one  of  the  leading 
cases  holding  that  a  receiver  cannot 
be  sued  without  leave  of  the  court  of 
equity  which  appointed  him.     It  is 


held  that  a  suit  brought  without  leave 
to  recover  a  Judgment  against  a  re- 
ceiver for  a  money  demand  is  virtu- 
ally a  suit,  the  purpose  of  which  is, 
and  the  effect  of  which  may  be,  to 
lake  the  property  of  the  trust  from  the 
receiver's  hands  and  apply  it  to  the 
payment  of  the  plaintiff's  claim,  with- 
out regard  to  the  rights  of  other  cred- 
/itors,  or  the  orders  of  court,  which 
is  administering  the  trust  property. 
"We  think  therefore''  the  court  say, 
"that  it  is  immaterial  whether  the  suit 
is  brought  against  him  (the  receiver) 
to  recover  specific  property  or  to  ob- 
tain judgment  for  a  money  demand. 
In  either  case  leave  should  be  first  ob- 
tained."   The  decision  is  based  upon 
WinocUl  V.  Sampson,  55  U.  8. 14  How. 
52,  14  L.  ed.  822,  and  Ames  v.  Birken^ 
head  Docks,  20  Beav.  882.    In  this  last 
case  Lord  Rommely,  Master  of  the 
Rolls,  said  that  it  was  an  idle  distinc- 
tion that  the  rule  forbidding  any  in- 
terference with  property  in  the  course 
of  administration  in  the  court  of  chan- 
cery only  applies  to  property  actually 
in  the  hands  of  the  receiver  and  de- 
clared that  the  rule  applied  to  debts, 
rents,  and  tolls  which  the  receiver  was 
appointed  to  receive. 

'In  Eolcombe  v.  Johnson,  27  Minn. 
853,  a  receiver  was  appointed  in  a 
supplementary  proceeding  over  spe- 
cific property  of  the  judgment  debtor 
and  the  order  appointing  the  receiver 
was  subsequently  reversed  on  appeal. 
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this  rale  wonld  not  be  applicable  in  a  case  where  the  appointment 
was  only  voidable,  for  in  such  a  case  the  attack  would  be  colla- 
teral/ An  order  void  for  want  of  jurisdiction  can  be  attacked  in 
any  proceeding.* 


It  was  held  that  the  action  of  the 
lower  court  was  not  void,  but  re- 
mained in  force  until  rerersed,  and 
furnished  a  protection  to  the  receiver 
for  acts  done  under  it  in  strict  con- 
formity with  the  requirements  of  the 
order  as  long  as  the  order  was  in 
force. 

In  Buckley  y.  Oearge,  71  Miss.  680, 
it  is  held  that  where  an  order  appoint- 
ing a  receiver  is  appealed  from  and 
a  supersedeas  granted  the  effect  is 
to  retroact  and  suspend  the  order  by 
which  the  receiver  was  appointed  by 
which  there  was  no  longer  any  efficacy 
in  the  decree  to  uphold  the  possession 
of  the  receivers,  and  the  right  of  the 
party  from  whom  the  property  is 
taken  is  revested  in  him.  Of.  State 
▼.  Johnson,  18  Fla.  38;  Blondheim  y. 
Moore,  11  Md.  365;  EtereU  v.  State, 
McKaig,  28  Md.  190.  See  also  John- 
eon  v.  Powers,  21  Neb.  292. 

In  First  Nat.  Bank  v.  United  States 
Encaustic  Tile  Co,  105  Ind.  227,  it  is 
held  that  an  erroneous  appointment 
of  a  receiver  is  not  void,  but  voidable, 
as  where  the  court  had  jurisdiction 
of  the  subject-matter  and  of  the  par- 
ties. Cook  V.  Citizens*  Nat,  Bank^  78 
Ind.  256;  Howard  v.  WTiitman,  29  Ind. 
657;  Presuley  v.  Lamb,  105  Ind.  171. 

In  O'Mahoney  v.  Belmont,  62  N.  Y. 
182,  it  is 'held  that  in  the  matter  of 
the  county  and  a  person  appointed 
receiver  it  is  no  objection  that  the  ap- 
pointment was  void  in  a  case  where 
it  appeared  that  the  receiver  was  ap- 
pointed and  obtained  control  of  the 
fund  without  the  consent,  and  con- 
trary to  the  wishes,  of  the  parties. 

'  In  Commercial  Nat.  Bank  v.  Burch, 


141  HI.  519,  it  is  held  that  when  Che 
court,  appointing  a  receiver  for  an 
insolvent  corporation,  has  jurisdictioB' 
of  the  subject-matter  and  of  the  par- 
ties, the  order  appointing  him  cannot 
be  questioned  collaterally,  no  matter 
how  erroneous  it  may  be.  It  cannol 
be  attacked  upon  appeal  from  an  or- 
der refusing  to  give  an  InlerYening 
petitioner  a  preference  in  payment  on 
his  claim  of  an  equitable  Hen  on  the 
assets  of  the  corporation.  See  also 
Bichards  y.  People,  81  Dl.  551;  St. 
Louis  d  S,  Coal  A  M,  Co,  y.  SandowU 
Goal  dh  M,  Co,  111  Dl.  82. 

'  In  the  case  last  cited  the  doctrine  ia 
laid  down  that  a  judgment  or  decree 
rendered  where  jurisdiction  is  want- 
ing of  either  the  subject-matter  or 
parties  is  void  and  a  nullity,  and 
all  acts  performed  under  it  are  void 
and  no  right  can  be  devested  by 
it  or  acquired  thereunder.  Cf.  Mul- 
ford  V.  Stalzenback,  46  Dl.  806;  Camp- 
bell V.  McOahan,  41  111.  45;  Johnson  v. 
Baker,  38  111.  98;  Chambers  v.  Jones, 
72  111.  275;  Grand  Tower  Min.  4b  T, 
Go,  V.  Schirmer,  64  111.  106;  Haywood 
y.  CoUins,  60  111.  828;  Chase  v.  Dana, 
44  111.  262;WhUe  v.  Jones,  88  HI.  159; 
Gurtiss  V.  Brown,  29  111.  229;  Pardon 
y.  Bwire,  28  111.  572. 

Otherwise,  however,  where  there  Is 
a  mere  error  or  irregularity.  Adams 
y.  Larrimore,  51  Mo.  lfiO,Wenner  v. 
Thornton,  98  SI.  166;  Harris  v.  Les- 
ter, 80  111.  807;Trin^  y.  Bodge,  80  111. 
664;  Hernandez  y.  Drake,  81  111.  84. 
Cf.  Neews  v.  Boos,  86  Wis.  818;  Stan- 
ley V.  National  Union  Bank,  115  N.  T. 
122;  GreenawaU  y.WUson,  52  Kan. 
109. 
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§  397.    Form  of  Judgment  against  receiyer. 

Where  the  liability  of  a  receiver  in  his  official  capacity  is  es- 
tablished, it  is  in  effect  a  liability  in  rem  against  the  receivership 
property  or  fund,  and  the  order  of  court  requires  the  judgment  to 
be  satisfied  out  of  such  property  or  fund  according  to  the  equities 
therein  as  finally  established.* 

§  398.    Proceedings  in  original  cause  when. 

It  rests  in  the  sound  judicial  discretion  of  the  court  whether  it 
will  permit  suit  to  be  brought  against  the  receiver,  or  compel  the 
applicant  to  come  in  by  petition  in  the  cause,  and  there  determine, 
in  an  appropriate  proceeding,  by  jury,  reference  to  the  master, 
referee,  or  otherwise,  the  rights  of  the  party  whether  they  relate 
to  questions  of  fact  or  damages.  Such  proceedings  are  in  effect 
separate  proceedings,  subject  to  appeal.' 


In  Team  A  P.  B,  Co.  ▼.  Qay,  86 
Tex.  671,  25  L.  R.  A.  52,  the  court 
exhaustively  discussefl  the  question  of 
jurisdiction,  not  only  as  between 
courts,  but  also  as  to  what  constitutes 
Jurisdiction  over  the  subject-matter, 
as  well  as  jurisdiction  over  the  parties 
to  the  suit,  and  also  holds  that  a  re- 
ceiver appointed  under  a  void  order 
must  be  deemed  to  have  been  simply 
the  agent  of  the  railway  company 
over  whose  property  he  was  appointed, 
and  it  is  Uable  for  injuries  resulting 
from  his  management  of  the  railway 
to  the  same  extent  and  in  the  same 
manner  as  if  such  receiver  were  made 
agent  in  the  ordinary  course  of  busi- 
ness; and  the  same  rule  applies  where 
the  receiver  Is  appointed  by  collusion, 
in  such  case  he  being  treated  as  the 
agent  of  the  parties  procuring  the  ap- 
pointment. 

'  In  Farmeri  Loan  ^  T,  Co,  v.  Cm- 
trcU  B,  Go.  1  Fed.  Rep.  587,  the 
discharge  of  a  receiver  was  held  to  be 
a  bar  to  an  action  brought  against 
him.     The  company  to  whom   the 


property  is  turned  over,  however,  is 
liable,  if  received  by  it  subject  to' 
claims  of  the  receiver.  The  court 
says:  <'If  the  receiver  had  been  dis- 
charged and  the  property  turned  over 
to  the  new  company  unconditionally 
and  without  reservation  I  am  at  a  loss 
to  see  what  legal  remedy  claimants 
without  established  liens  shall  have, 
but  the  court  did  not  in  this  case  so 
turn  over  the  property.  It  would 
have  been  a  most  unwise  and  unjust 
proceeding  to  have  done  so,  leaving 
just  claims  and  liabilities  incurred  by 
a  receiver  of  its  own  appointment, 
without  any  provision  whatever  to 
enforce  them."  Any  demand  against 
the  receiver  which  the  claimant  has 
a  right  to  establish  as  a  lien  against 
the  receivership  property  may,  by 
leave  of  court,  be  presented  in  the 
original  case. 

*  In  Jordan  ▼.  WOU,  8  Woods,  627, 
it  was  held  that  a  receiver  ought  not 
to  be  sued,  unless  a  petition  for  leave 
has  been  filed  which  states  a  prima 
facie  case  against  him. 
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§  399.    Bight  of  set-off. 

The  equitable  right  of  set-off  is  recsognized  in  all  proceedings 
by  the  receiver,  on  the  ground  that  he  takes  the  receivenjhip 
property  subject  to  all  equities  against  it* 

§  400.    Petition  of  receiyer  for  authority. 

Except  where  power  is  given  to  the  receiver  in  the  order  of 
appointment  or  by  statute,  the  proper  practice  is  for  the  receiver 
to  apply  by  petition  to  the  court  for  specific  authority  and  direc- 
tion in  all  matters  involving  his  official  action  and  duty  where  the 
result  of  his  action  may  seriously  affect  the  receivership  property 
or  fund.  The  interest  of  the  parties  and  his  responsibility  to  the 
court  require  this.  In  such  case  the  order  of  court  is  based  upon 
the  petition  and  should  so  recite.* 


>  In  Newwmb  v.  Almy,  06  N.  T. 
806,  it  appeared  that  when  the  plain- 
tiff was  appointed  a  receiver  of  an 
insurance  company,  the  company 
held  certain  claims  against  the  de- 
fendant and  the  defendant  held  en- 
dowment policies  against  the  com- 
pany which  were  not  yet  matured. 
In  an  action  upon  the  claims  against 
the  defendant  brought  by  the  receiver 
it  was  held  that  the  defendant  was 
not  entitled  to  set  off  the  reserve 
value  of  the  policies.  This  decision 
is  based  upon  the  principle  that  the 
money  was  not  due  to  the  policy 
holder  in  such  a  sense  that  he  could 
avail  himself  of  it  as  a  set-off;  but  hi 
PeapU  V.  Security  L,  Im.  it  A.  Cb.  78 
N.  T.  114,  it  was  held  that  the  holder 
of  an  unmatured  life  policy  was  a 
creditor  and  entitled  to  share  with 
other  creditors  in  the  assets;  that  he 
was  not  regarded  as  a  partner  of  the 
company;  that  he  was  damaged  by 
the  insolvency  of  the  company,  and 
in  ascertaining  the  amount  of  dam- 
age resort  could  be  had  to  the  tables 
used  in  life  insurance  business,  and 
where  the  receiver  held  the  notes  of 
such  a  policy  holder  in  part  payment 


of  premiums,  it  is  proper  to  offset 
the  amounts  due  on  such  notes  against 
the  value  of  the  policies  and  pay  a 
dividend  upon  the  balance  only. 

In  Com.  V.  Shoe  dt  Leather  Dealer^ 
F.  d  M,  Ine,  €h.  112  Mass.  131,  the 
property  of  an  insurance  company 
had  been  sequestered  and  placed  in 
the  hands  of  a  receiver,  and  it  was 
held  that  the  amount  of  loss  before 
that  time  sustained  under  the  policy 
of  the  company  could  be  set  off 
against  the  debt  from  the  assured  to 
the  company,  even  where  the  com- 
pany held  collateral  security. 

In  Seammon  v.  Kimball,  92  U.  S. 
802,  28  L.  ed.  488,  a  person  having  a 
set-off  against  a  corporation  adjudi- 
cated a  bankrupt,  has  a  right  to  such 
set-off  against  the  assignee  equally 
available  to  him  as  a  company. 

In  Hughitt  v.  Hayee,  186  N.  T.  168, 
it  is  held  that  the  insolvency  of  one 
party  and  the  appointment  of  a  re- 
ceiver does  not  destroy  the  equitable 
right  of  setroff  which  otherwise  ex- 
isted prior  to  the  appointment. 

*  See  §  25,  p.  88,  note  2,  anU;  People 
V.  St,  NichOM  Bank,  76  Hun,  622; 
MiMouri  P.  B,  Co.  v.  Texas  d  R  B. 
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§  401.    Application  for  directions. 

The  receiver,  being  an  officer  of  the  court  and  at  all  times  sub- 
ject to  its  orders  and  directions,  has  an  undisputed  right  to  apply 
to  the  court  for  instructions  concerning  the  receivership  interests 
in  his  charge,  and  for  the  safekeeping  of  which  he  is  responsible, 
and  especially  so  where  there  are  conflicting  interests,  rights, 
liens,  and  other  matters  about  which  future  contests  may  arise.* 

§  402.    Receiyer  as  manager. 

Where  the  receiver  is  also  manager,  usually  in  the  matter  of 
railways,  and  where  the  scope  of  duties  pertaining  to  the  receiver- 
ship is  comprehensive  and  involved,  greater  latitude  is  allowed 
the  receiver,  and  his  discretionary  powers  necessarily  largely 
increased,  but  in  such  case  the  order  should  be  correspondingly 
latitndinous,  so  as  to  afford  ample  protection  ^here  his  action  is 
called  in  question.  It  will  be  found  much  easier  to  fortify  his 
action  in  advance  by  general  or  special  orders  than  to  justify 
his  action  afterwards  when  called  in  question/ 

§  403.    Interpleader  by  receiyer. 

Where  two  parties  claim  the  same  property  or  fund  in  the 
hands  of  a  receiver,  it  is  proper  for  the  receiver  to  file  a  bill  of 
interpleader  and  compel  them  to  determine  as  to  each  other  which 
has  a  superior  right.* 


(h.  81  Fed.  Rep.  864;  lU  Van  AUen, 
87  Barb.  825;  Ckunmack  ▼.  Johnaon^ 
8  N.  J.  Bq.  168. 

>  In  Smith  ▼.  New  York  Con9oUdaUd 
Siage  Oo.  38  How.  Pr.  877,  the  court 
My:  "  The  court  has  sanctioned  the 
practice  of  the  receiver  to  ask  for  in- 
stnictioDS  regarding  the  receivership 
business." 

In  People,  AUy,  Oen.,  v.  Security 
L.  In$.  A  A.  Co,  78  N.  T.  267,  the 
court  say:  '*  Since  the  receiver  is  an 
officer,  or,  as  he  is  sometimes  called, 
the  hand  of  the  court.  It  would  be 
singular  if  he  could  not  at  such  stage 
go  to  it  with  his  complaint  or  for  in- 
structions in  regard  to  any  matter 
touching  the  fund  placed  in  his  cus- 
tody, and  more  especially  when,  as 


in  the  case  before  us,  It  Is  in  danger 
through  his  own  error  of  being  un- 
fairly distributed." 

*  CerUral  Trtut  Oo.  ▼.  Ohio  O.  & 
Oo,  28  Am.  &  Eng.  R.  Gas.  666;  Jack- 
eon  ▼.  De  Foreet,  14  How.  Pr.  81; 
AUen  y.  Hawley,  6  Fla.  164;  Heather- 
ton  T.  Haeting$,  5  Hun,  459;  Marten 
V.  Van  Schaiek,  4  Paige,  479;  LelUgh 
CoaJL  <fi  Nwe.  Co.  ▼.  Central  B.  Oo,  41 
N.  J.  Eq.  167;  Langdon  v.  Vermont  db 
0.  R.  Oo.  54  Vt.  593;  Clarko  v.  Central 
JR.  db  B.  Co.  66  Fed.  Rep.  16;  PUUi 
y.  Philadelpliia  d  B.  B.  Co.  66  Fed. 
Rep.  660;  CoiUinentai  Trust  Co,  y. 
Toledo,  8t,  L.  dk  K,  0.  B.  Oo,  59  Fed. 
Rep.  514. 

s  In  Winfield  y.  Bacon,  24  Barb.  154, 
the  receiver  had  a  fund  in  his  hands 
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§  404.    Possession  as  to  third  parties. 

Where  the  receiver  holds  propertj,  his  possession  is  the  posses- 
sion of  the  court,  and  any  equitable  rights  therein  claimed  by 
third  parties  must  be  asserted  by  petition  and  determined  by  the 
court  appointing  the  receiver.  It  is  also  9,n  equally  well  recog- 
nized rule  that  where  it  is  alleged  and  shown  for  good  cause 
that  property  should  not  pass  to  a  receiver,  the  court  may,  on 
petition,  release  the  same/ 


realized  from  the  sale  of  land  to  which 
there  were  two  claimants,  each  of 
whom  had  commenced  a  separate 
action  against  him  regarding  the 
fund,  and  had  obtained  an  injunction 
to  prevent  him  from  paying  it  over. 
In  such  case  it  was  held  that  a  bill  of 
interpleader  by  the  receiver  might  be 
maintained  against  the  rival  claimants 
to  compel  them  to  interplead  and 
settle  the  rights  between  themselves. 

>In  Tfwmpson  v.  McGleary,  159  Pa, 
189,  it  is  held  that  a  creditor  having 
execution  under  a  judgment  should 
apply  to  the  court  which  appointed 
the  receiver  and  ask  for  a  discharge 
of  the  property  out  of  its  custody  so 
that  he  may  proceed  against  it.  The 
same  doctrine  is  recognized  in  Smith 
V.  Earl  of  Effingham,  2  Beav.  232. 

In  Be  Ohrisiian  Jensen  Co.  128  K. 
Y.  650,  it  was  held  that  when  prop- 
erty had  passed  to  the  actual  posses- 
sion of  the  receiver  it  could  not,  ¥^th- 
out  leave  of  the  court  first  obtained, 
have  been  replevied  from  him  in  an 
action  against  him.  The  only  rem- 
edy would  have  been  by  an  action  com- 
menced with  the  leave  of  court,  or  by 
petition  to  the  court  appointing  the 
receiver.  Citing  Noe  v.  QibeonJ  Paige, 
618;  Riggs  v.  Whitney,  15  Abb.  Pr. 
888;  Chautauque  County  Bank  v.  Bis- 
ley,  19  N.  Y.  869;  Barton  v.  Barhour, 
104  U.  8.  126,  26  L.  ed.  672;  Evelyn 
V.  Lewis,  3  Hare,  472;  Ex  parte  Coch- 
rane, L.  R.  20  Eq.  Cas.  282. 


In  Bobimon  v.  AHantie  A  Q.  W. 
B.  Co.  66  Pa.  160.  it  was  held  that 
whether  certain  land  belonging  to  a 
mortgagor  should  pass  into  the  hands 
of  a  receiver  could  be  determined 
only  by  the  court  appointing  the  re- 
ceiver. The  court  say:  "  If  a  cred- 
itor believes  that  the  property  was 
not  legally  mortgaged,  or  for  any 
good  reason  should  not  pass  into  the 
hands  of  the  receiver,  his  duty  is  to 
apply  to  the  court  having  appointed 
the  receiver  to  ask  its  discharge  oat 
of  custody,  in  order  that  he  may  pro- 
ceed against  it"  See  also  Be  bay, 
84  Wis.  6B8.  In  this  case  shingles 
were  lawfully  in  the  possession  of  the 
receiver,  and  the  court  held  if  there 
had  been  a  mistake  in  the  deliveiy 
and  they  belonged  in  fact  to  another 
party  than  the  debtor,  the  remedy  of 
the  claimant  was  by  application  to 
the  court  for  redress  or  for  leave  to 
sue. 

In  Wiswall  v.  Sampson,  55  U.  S.  14 
How.  52,  14  L.  ed.  822,  it  was  held 
that  where  real  estate  was  in  custody 
of  the  receiver  appointed  by  a  court 
of  chancery,  the  sale  thereof  was  im- 
proper under  an  execution  issued  in 
a  judgment  at  law.  It  is  held  that 
when  a  party  is  prejudiced  by  having 
a  receiver  put  in  his  way,  the  practice 
has  been  either  to  give  him  leave  to 
bring  ejectment  or  permit  him  to  be 
examined  pro  interesee  suo.  If  per- 
sons claim  to   have   prior  legal  or 
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equitable  interests  to  the  property  in 
the  hands  of  the  receiver,  and  they  de- 
sire to  ayail  themselves  of  such  rights, 
they  must  apply  to  the  court  for  pro- 
tection, even  though  their  right  to  the 
possession  is  clear;  and  the  same  prac- 
tice applies  where  the  property  claimed 
consists  of  goods  and  chattels,  or  other 
personalty,  as  to  real  estate.  The  court 
say:  "The  settled  rule,  also,  appears 
to  be  that  where  the  subject-matter  of 
the  suit  in  equity  is  real  estate,  and 
which  is  taken  into  the  possession  of 
the  court,  pending  the  litigation,  by 
the  appointment  of  a  receiver,  or  by 
sequestration,  the  title  is  bound  from 
the  filing  of  the  bill ;  and  any  pur- 
chaser, pendente  lUe,  even  for  a  valu- 
able consideration,  comes  in  at  his 
peril" 

In  this  case  the  court  examined  ex- 
tensively the  English  and  American 
doctrine  in  regard  to  the  possession  of 
the  receiver  and  the  interference  there- 
with and  the  remedies  of  claimants 
thereto. 

In  BusseU  v.  BkMt  Anglian  JS.  Ch. 
9  Macn.  &  G.  104,  property  in  the 
possession  of  the  receiver  was  seized 
under  execution  on  judgments  against 
the  debtor.  It  was  held  that  the  estab- 
lished rule  was  that  no  party  could 
question  any  order  or  process  of  court 
by  disobedience;  that  it  was  not  com- 
petent for  any  one  to  interfere  with 
the  possession  of  the  receiver  or  dis- 
obey any  order  of  court,  on  the  ground 
that  the  orders  were  improperly  made. 
The  proper  course  to  question  their 
validity  was  open  to  all,  and  this 
course  must  be  pursued.  "It  was 
perfectly  open  to  the  plaintiffs  to  have 
applied  to  the  court  to  be  heard  pro 
interesee  »uo,  or  to  have  been  heard  on 
a  summar}  application  for  leave  to 
levy  their  execution,  notwithstanding 
the  possession  of  the  receiver." 

In  JPinrter  v.  Kingman,  126  Mass. 
141>'  it  is  held  that  a  person  who  has 


purchased  property  subject  to  a  mort- 
gage given  by  the  owner  to  a  bank, 
cannot  maintain  a  bill  in  equity  against 
the  receivers  of  the  bank  for  a  cancel- 
ation of  the  mortgage,  alleging  as  a 
ground  false  and  fraudulent  represen- 
tations of  the  bank,  but  if  he  has  any 
remedy  at  all  he  must  proceed  by 
petition  in  the  court  in  which  the 
receiver  was  appointed.  Equitable 
rights  which  are  contended  as  supe- 
rior to  the  title  made  by  order  of 
court  cannot  be  passed  upon  except 
in  the  cause  in  which  that  title  is  cre- 
ated, and  cannot  be  set  up  in  an  inde- 
pendent suit. 

Cf .  AtUu  Bank  v.  Nahant  Bank,  28 
Pick.  480;  Chlumbtan  Book  Ch.  v.  Be 
Qolyer,  115  Mass.  67;  WistcaU  v.  Samp- 
eon,  56  U.  S.  14  How.  52,  14  L.  ed. 
822;  Nbe  v.  Gibeon,  7  Paige,  518;  Bob- 
ineon  v.  AOantie  A  Q.  W.  B.  Co,  66 
Pa.  160;  BueeeU  v.  Eaet  Anglian  B. 
Co.  8  Macn.  &  G.  104;  HQie  v.  Fark&r, 
111  Mass.  508. 

In  Columbian  Book  Co,  v.  De  Oolyer, 
115  Mass.  67,  it  was  held  that  before 
property  of  a  corporation  in  the  hands 
of  a  receiver  could  be  taken  from  such  , 
receiver  and  applied  to  the  payment 
of  creditors,  a  petition  in  equity  in  the 
cause  in  which  the  receivers  were  ap- 
pointed was  necessary. 

In  Ems  V.  Parker,  111  Mass.  508, 
an  action  of  replevin  was  maintained 
against  an  agent  of  the  railroad  com- 
pany, whose  property  was  in  the  hands 
of  receivers,  without  obtaining  leave 
of  court,  where  it  appeared  that  the 
corporation  had  no  interest  in  the 
property  replevied,  although  it  was  in 
use  by  the  receiver.  It  was  held  that 
leave  to  bring  an  action  would  be 
granted  by  a  court  of  chancery  as  of 
course,  unless  it  was  clear  that  there 
was  no  foundation  for  the  claim. 
The  appointment  of  receivers  entitle 
them  to  the  protection  of  the  court  aa 
to  the  property  they  were  directed  to 
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§  405.    Acts  outside  of  reeeirer's  daty. 

Where  the  receiver  commits  acts  outside  of  the  line  of  duty,  as 
where  he  takes  and  holds  possession  of  property  not  included  in 
the  order  of  appointment  and  to  which  the  debtor  never  had  title, 
he  is  not  entitled  to  the  protection  of  the  court,  is  a  trespasser  and 
liable  as  such.  He  is  not,  however,  a  trespasser  if  he  takes  pos- 
session of  property  under  an  improvident  order  of  cojurt,  or  at 
least  not  liable  for  damage.' 

§  406.    When  receiver  refuses  to  act. 

When  a  receiver  fails  to  prosecute  officers  of  a  corporation 
for  neglect  of  duty  or  illegal  acts  the  right  of  action  is  in  the 
party  interested  making  the  receiver  a  defendant.' 


take  poflseBsion  of,  but  does  not  extend 
to  property  not  embraced  in  the  de- 
cree and  of  which  the  debtor  never 
had  any  title.  Parker  v.  Browning,  8 
Paige,  888;  Paige  ▼.  amith,  99  Mass. 
896;  Leighton  v.  Ha/rwood,  111  Mass. 
67. 

In  AUas  Bank  v.  NaharU  Bank,  28 
Pick.  480,  it  appeared  that  attach- 
ment suits  were  brought  against  an 
insolvent  bank,  and  the  receivers  filed 
a  petition  praying  that  the  attachment 
might  be  dissolved  and  the  respond- 
ents be  restrained  from  other  attach- 
ments; that  the  petition  was  a  distinct 
proceeding,  unconnected  with  the 
original  suit  against  the  bank,  and 
was  held  to  be  irregular,  but  that  the 
receivers  were  entitled  to  proceed  in 
a  summary  mode,  by  a  petition  filed 
in  the  original  suit,  to  obtain  a  deci- 
sion of  the  court  upon  the  rights  of 
attaching  creditors,  and  that  a  supple- 
mental bill  was  not  necessary. 

*  In  Ft.  Wayne,  M,  d  O,  B.  Co.  v. 
MelleU,  92  Ind.  585,  it  was  held  that 
where  a  receiver  was  in  possession  of 
land  under  decree  of  the  circuit  court 
of  the  United  States  no  action  could 
be  maintained  in  the  state  courts  to 
recover  possession  thereof.  In  such 
case  the  court  which  holds  by  its  re- 


ceiver is  the  only  court  to  try  the 
question  of  title. 

In  Staj^  V.  Map.  87  Gal.  178,  it  is 
held  that  if  the  receiver  appointed  in 
a  mortgage  forecloeure  works  ores  in 
lands  of  the  mortgagor,  which  are  not 
included  in  the  mortgage  foreclosed, 
he  becomes  liable  as  a  trespasser  for 
the  net  proceeds  of  the  ore  extracted 
and  the  general  creditors  of  the  mort- 
gagor may  avail  themselves  of  such 
liability  by  proceedings  supplemental 
to  execution. 

In  Kenney  v.  Banney,  96  Mich.  617. 
it  is  held  that  a  receiver  should  see  to 
it  that  he  sella  none  but  the  property 
covered  by  the  mortgage  under  the 
order  of  court,  for  its  sale,  and  an  ac- 
tion of  trover  will  lie  against  htm  for 
the  value  of  other  property  held  by 
the  mortgagor  as  bailee  and  delivered 
by  him  to  the  receiver  without  demand 
and  without  order  of  court.  Cf.  CHb- 
bonnY.  Faneell,  68  Mich.  844;  Pingrm 
▼.  DetroU,  L,  db  N.  B.  Co,  W  Mich. 
148;  AUen  v.  Kinyon,  41  Mich.  281; 
Scudder  v.  Anderson,  64  Mich.  122; 
Hake  v.  BueU,  50  Mich.  89;  Daggett 
y.  Davie,  68  Mich.  85;  Outeeh  v.  Me- 
Ilhargey,  69  Mich.  877. 

*In  Fisher  v.  Andrews,  87  Hun,  176, 
an  action  was  brought  by  the  plaintiff 


PRACTICE  AND  PLEADING. 


623 


§  407.    Leave  to  compromise. 

The  conrt  in  the  interest  of  the  estate  may  anthorize  and  em- 
power  the  receiver  to  compromise  disputed  and  doubtful  claims, 
by  receiving  less  than  the  amount  due  if  it  shall  appear  expedient 

■ 

60  to  do  and  to  the  best  interest  of  creditors,  stockholders^  or  those 
interested.' 

§  408.    Power  to  enforce  assessments. 

The  receiver  of  an  insolvent  mutual  fire  insurance  company  has 


to  recover  a  sum  of  moDey  due  her  as 
widow  of  a  member  of  a  mutual  bene- 
fit associatioD .  The  action  was  brought 
against  the  trustees  and  receiver.  The 
complaint  alleged  in  substance  negli- 
gence of  the  trustees  and  that  they 
had  converted  and  applied  to  their 
own  use  moneys  collected  under  an 
assessment  for  and  belonging  to  the 
plaintiff  without  right  or  authority. 
It  was  held  that  the  complaint  was 
properly  dismissed  because  of  its  fail- 
ure to  allege  that  plaintift  had  re- 
quested the  receiver  to  prosecute  the 
defendant  and  that  he  had  refused  to 
do  so,  and  that  she  had  applied  to  the 
court  for  leave  to  sue  the  defendants 
and  that  the  same  had  been  granted 
or  refused.  The  court  say:  "The  re- 
ceiver represents  the  corporation,  and 
also  the  creditors,  and  the  funds  and 
causes  of  action  which  became  vested 
in  him  on  his  appointment  are  in 
euitodia  legi»  and  should  not  be  di- 
verted and  taken  from  his  hands  or 
placed  beyond  the  control  of  the 
court  whose  duty  it  is  to  see  that  all 
the  funds  of  the  corporation  are  justly 
and  equitably  distributed  among  its 
creditors  and  members.  *  *  *  If  it  had 
been  made  to  appear  that  the  receiver 
was  in  league  with  the  other  defend- 
ants or  had  been  guilty  with  them  in 
misappropriating  the  funds  of  the 
company  that  would  perhaps  be  a  suf- 
ficient excuse  for  not  applying  to  him 
to  prosecute  the  defendants  in  a  proper 


action.'*  Oreaves  v.  O&uge,  69  N.  Y. 
154;  Brinekerhoff  v.  Bosiwiek,  88  N. 
Y  52. 

'  In  Monitor  Fkimaee  Co,  v.  Peters^ 
40  Ohio  St.  575,  a  receiver  of  a  cor- 
poration was  appointed  to  administer 
the  estate  for  the  benefit  of  creditors 
and  stockholders.  Before  the  receiv. 
er's  appointment  the  company  made 
sale  of  its  real  estate  and  other  prop- 
erty for  the  alleged  purpose  of  de- 
frauding creditors.  Two  years  after 
the  appointment  a  judgment  creditor 
filed  a  bill  for  the  purpose  of  declaring 
the  sale  void  in  the  same  court  that 
appointed  the  receiver,  in  which  the 
stockholders,  receivers,  and  creditors 
were  made  defendants,  and  the  bill 
was  sustained  on  the  ground  that  it 
was  substantially  an  application  to  the 
court  to  direct  the  receiver  to  do  his 
duty  in  the  case  stated.  In  this  case 
the  court  can  make  the  proper  order 
as  effectively  and  justly  as  if  instituted 
by  the  receiver. 

Be  Croton  Im.  Oo,  8  Barb.  Ch.  643, 
a  receiver  of  an  insolvent  corporation, 
on  application,  was  authorized  to  com- 
promise disputed  and  doubtful  claims 
by  the  allowance  of  so  much  of  said 
claims  as  to  him  should  seem  just  and 
equitable  and  to  compromise  with 
debtors  who  are  unable  to  pay  in  full 
upon  receipts  any  part  of  their  debts, 
if  it  should  seem  reasonable  and  for 
the  best  interest  of  creditors. 
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power  to  make  an  assessment  npon  the  preminm  notes  necessary 
to  pay  the  debts  of  the  company  to  the  same  extent  as  possessed  by 
the  board  of  directors ;  but  his  power  is  not  more  extensive  than 
that  of  the  board.  In  such  case  his  power  does  not  depend  upon 
the  order  of  court  but  the  existence  of  such  facts  and  circum- 
stances as  render  the  assessment  necessary.  He  acts  ministerially 
and  not  judicially,  aixd  in  enforcing  the  assessment  must  allege 
such  facts  as  would  entitle  the  company  to  sue.' 


>In  ThomoB  y.  WhaUon,  81  Barb. 
172,  the  receiver  of  a  mutual  Insur- 
anoe  company  in  making  an  assefls- 
ment  upon  the  premium  notes  is  held 
to  be  an  actor  and  his  authority  de- 
pends not  upon  the  order  of  court,  but 
upon  the  existence  of  facts  making 
the  assessment  necessary  and  proper. 
In  ordering  the  receiver  to  make  the 
assessment  courts  do  not  adjudicate 
upon  the  liability  of  the  company  or 
determine  the  amounts  for  which  as- 
sessments shall  be  made,  at  the  ratio 
of  an  assessment,  but  merely  sanction 
and  authorize  the  acts  of  the  receiver 
who  acts  ministerially  and  not  judi- 
cially. 

In  WHIiarM  ▼.  Baheock,  25  Barb.  109, 
it  is  held  that  the  receiver  of  a  mutual 
insurance  company,  by  his  appoint- 
ment, has  power  to  make  assessments 
upon  premium  notes  and  determine 
the  time  of  payment  in  the  same  man- 
ner as  the  directors  had,  and  is  au- 
thorized to  give  notice  in  the  same 
manner,  but  the  appointment  does  not 
determine  the  amount  of  indebtedness 
or  the  time  of  payment.  If  the  obli- 
gation to  pay  is  determined  by  the 
premium  note  upon  an  assessment  and 
notice,  it  is  the  receiver's  duty  to  pro- 
ceed forthwith  and  make  an  assess- 
ment and  give  the  notice.  This  is  a 
prerequisite  to  an  action  on  the  note; 
otherwise  there  would  be  no  breach 
on  the  part  of  the  maker  and  these 
things  are  necessary  allegations  in  an 
action  against  the  maker. 


In  Kinseta  v.  Caiaraet  OUy  Bank,  18 
N.  J.  Eq.  168,  it  appeared  that  a  sum 
of  money  was  placed  in  a  bank  as  a 
special  deposit  to  meet  a  contingency 
of  the  bank  which  never  happened, 
and  the  receiver  was  required  to  repay 
the  sum  to  the  depositor. 

In  Wood  V.  Standard  Mut.  L,  8,  Ins, 
Co.lHi  Pa.  167,  a  decree  was  rend^^d 
ordering  the  receiver  to  collect  an  as- 
sessment from  members  of  the  com- 
pany, and  in  such  case  a  liberal  allow- 
ance should  be  made  for  uncoUected 
assessments,  expenses,  etc. 

In  Bangs  v.  DuekinfiM,  18  N.  T. 
693.  an  assessment  made  by  a  receiver 
of  a  mutual  fire  insurance  company 
under  an  order  of  court  on  applica- 
tion of  the  receiver  without  notice  is 
held  to  be  upon  the  same  footing  as  if 
made  by  the  board  of  directors  and 
not  conclusive  upon  the  person  as- 
sessed as  a  judicial  determination. 

In  Sands  v.  Sanders,  28  N.  T.  416, 
it  is  held  that  a  general  assessment  is 
good  by  which  the  receiver  declares 
each  premium  note  is  assessed  to  the 
full  amount  thereof. 

In  Downs  v.  Hammond^  47  Ind.  181, 
suit  was  brought  by  a  receiver  of  a 
mutual  fire  insurance  company  to  col- 
lect an  assessment  on  a  premium  note 
and  it  was  held  that  the  complaint 
must  show  on  its  face  that  the  court 
from  which  the  receiver  derives  his  au- 
thority has  determined  the  validity  of 
the  claims  for  which  the  assessment 
is  made.   The  amount  of  claims  which 
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409.    Leaye  to  sell. 

Where  leave  is  given  to  the  receiver  to  sell  subject  to  the  order 
of  court,  an  order  of  confirmation  by  the  court  is  necessary  in 
order  to  transfer  the  title.  The  sale  in  such  case  is  conditional 
And  the  purchaser  buys  subject  to  the  condition,  but  as  in  the 
oase  of  minors  the  contract  is  enforceable  against  him.' 

§  410.    Leave  to  contract  debts  and  liens. 

The  receiver  without  leave  of  court  has  no  power  to  create  in- 
<iebtedness  and  charge  the  receivership  property  with  the  payment 
thereof.  The  court  may  in  its  discretion  ratify  the  act  of  the  re- 
oeiver  afterwards,  in  which  case  the  effect  is  the  same  as  previous 
leave  given.  The  order  and  not  the  act  gives  the  transaction 
validity.  As  to  the  existing  mortgage  liens,  and  the  power  to 
displace  them  by  prior  liens,  the  power  of  the  court  is  limited,  as 
•elsewhere  seen,  to  legitimate  operating  expenses.* 


the  receiver  or  court  will  allow  as  just 
demands  against  the  company,  to- 
gether with  any  indebtedness  previ- 
ously allowed  by  the  directors  of  the 
company  as  shown  by  their  books 
must  be  ascertained  before  an  assess- 
ment can  be  made  to  pay  such  in- 
■debtedness. 

In  Manlove  ▼.  Burger^  88  Ind.  311, 
it  is  held  that  under  the  statute  of  In- 
diana the  receiver  of  a  mutual  insur- 
ance company  is  authorized  to  sue  in 
his  own  name  in  bringing  an  action 
against  the  stockholders  of  a  mutual 
insurance  company.  Also,  that  in  an 
action  by  a  receiver  to  recover  assess- 
ments he  must  allege  all  the  facts 
necessary  to  show  a  liability  on  the  pre- 
mium notes  and  that  the  claim  for  losses 
had  been  adjusted,  or  were  JusUy  due 
to  the  parties  making  or  setting  up  the 
claims. 

1  In  KoonU  v.  Northern  Bank,  88  U. 
8. 16  Wall.  196, 21 L.  ed.  465,  it  is  held 
that  if  the  receiver  omit  to  perform  his 
whole  duty  by  which  the  parties  are  in- 
juredyOr  if  he  commits  a  fraud  upon  the 
court  and  the  rights  of  third  parties 

40 


have  intervened  to  prevent  the  setting 
aside  of  the  transaction,  the  remedy  is 
against  the  officer  personally  on  his 
official  bond. 

In  PMP9  V.  Mut&rtan,  8  Robt  627, 
it  was  held  that  a  receiver  of  a  corpo- 
ration to  which  a  note  was  given,  can- 
not recover  upon  such  note  after  he 
has  sold  the  same  at  public  auction  to 
a  bona  fide  purchaser. 

In  Eanke  v.  Blattn&r,  84  111.  App. 
894,  a  receiver  was  held  to  be  author- 
ized to  bring  suit  without  special 
leave  of  court,  under  111.  Rev.  Stat, 
chap.  82,  g  25.  In  this  case  it  appeared 
that  the  receiver  had  made  a  sale  of 
property  pursuant  to  the  order  of 
court,  and  the  purchaser  had  failed 
to  give  a  note  due  for  the  property 
pursuant  to  the  terms  of  sale,  and  suit 
was  brought  therefor. 

*  In  Rogers  v.  Wendell,  54  Hun.  540, 
an  action  was  brought  to  dissolve  the 
corporation  In  which  a  receiver  was 
appointed,  who  employed  a  person  to 
take  charge  of  the  property  of  the  com- 
pany at  a  designated  place  and  pay 
certain  disbursements  necessary.  Thia 
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§  411.    Leave  to  issue  certificates. 

The  court  may,  however,  under  certain  limitations  and  restric- 
tions, empower  the  receiver  to  issue  receiver's  certificates  and 
bind  the  receivership  funds  for  their  payment,  but  in  such  case 
express  authority  must  be  given  the  receiver,  and  his  expenditure 
of  the  money  derived  therefrom  or  use  of  the  certificates  must 
strictly  follow  the  order  and  direction  of  the  court/ 


employmeDt  was  contiDued  for  some 
time  by  the  person  so  employed,  he 
making  reports  to  the  receiver  weekly 
and  drawing  drafts  upon  him  for  vari- 
ous sums  until  the  death  of  the  re- 
ceiver. An  action  was  brought  by  the 
employee  against  the  executor  of  the 
receiver  for  services  and  disburse- 
ments and  it  was  held  that  the  re- 
ceiver assumed  a  personal  liability  on 
account  of  services  and  disburse- 
ments. This  case  is  based  upon  analo- 
gous cases  applicable  to  administra- 
tion and  trustee  matters  as  follows: 

Cf .  SchmitOer  v.  8iman,  101  N.  Y. 
557;  WiUU  v.  Sharpe,  113  N.  Y.  591; 
Davis  V.  Storer,  16  Abb.  Pr.  N.  8.  227; 
Nayes  v.  Blakeman,  6  N.  Y.  580;  My- 
gatt  V.  WUeox,  45  N.  Y.  809;  Bowman 
V.  TaUman,  2  Robt.  885;  People  v. 
Universal  L,  Ins.  Co.  80  Hun,  142; 
Kedian  v.  Hoyt,  38  Hun,  145;  Ryan  v. 
Band,  20  Abb.  N.  C.  314;  Paiten  v. 
Boyal  Baking  Powder  Co,  114  N.  Y.  4. 

The  principle  upon  which  the  ad- 
ministrator, trustee,  or  receiver  is  held 
liable  in  the  foregoing  cases  is  that 
there  is  no  responsible  principal  back 
of  them  for  whom  they  may  contract 
and  against  whom  the  creditor  may 
force  his  demand.  A  receiver  cannot, 
of  his  own  motion,  contract  debts 
chargeable  upon  the  fund  in  litigation 
and  while  a  court  may  allow  expenses 
incurred  by  a  receiver  for  the  preser- 
vation of  the  property,  it  is  neverthe- 
less the  order  of  court  and  not  the  act 
of  the  receiver  which  creates  the 
charge  and  upon  which  its  validity 


depends.  VUas  y.  Page,  106  N.  Y. 
451.  Cf.  Wyckoff  v.  ScofiM,  108  N. 
Y.  680. 

In  Oowdrey  v.  Galveston,  E,  dk  H. 
R  Co.  98  U.  8.  852,  28  L.  ed.  950,  it 
is  held  that  the  receiver  is  not  author- 
ized, without  previous  direction  of 
the  court,  to  incur  any  expense,  on  ac- 
count  of  property  in  his  hands,  be- 
yond what  is  absolutely  essential  ta 
its  preservation  as  contemplated  by 
his  appointment. 

In  Byan  v.  Band,  20  Abb.  N.  G. 
818,  the  receiver  was  held  personally 
liable  for  fees  of  a  stenographer  em- 
ployed by  him  on  the  ground  that 
there  was  no  authority  from  the  court 
making  the  plaintiff's  demand  a 
charge  upon  the  estate. 

'In  Union  Tnist  Co.  v.  Chicago  <f^ 
L.  H.  B.  Co.  7  Fed.  Rep.  518,  under 
a  special  order  of  court,  receivers'  cer- 
tificates were  issued,  placed  in  the 
hands  of  the  payee  for  negotiation  and 
sale,  and  subsequently  were  purchased 
by  the  plaintiff  for  forty  cents  on  the 
dollar,  he  having  notice  of  the  order 
under  which  the  certificates  were  is- 
sued. It  was  held  that  the  purchaser 
took  subject  to  all  equities  between 
the  receiver  and  payee.  The  negotia- 
tion and  sale  of  certificates  is  a  trust 
personally  to  the  receiver  and  he  can- 
not delegate  it  to  another  and  relieve 
himself  from  responsibility. 

In  Bank  of  Montreal  v.  Chicago,  (7. 
db  W.  B.  Co.  48  Iowa,  518.  the  re- 
ceiver was  authorized  to  borrow  such 
sums  of  money  as  were  necessary  for 
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§  412.  Trust  property  held  by  receiver. 

If  property  is  held  by  a  corporation  iii  trust  and  a  receiver  is 
appointed  over  the  corporate  property  the  trust  property  remains 
impressed  with  the  trust  relationship  and  on  petition  of  the  claim- 
ant will  be  turned  over  to  him  by  order  of  court.  The  conversion 
and  misapplication  by  the  corporation  does  not  alter  the  rights 
of  parties  if  the  property  or  its  proceeds  can  be  traced.' 


the  further  construction,  equipment 
and  final  completion  of  the  road  and 
to  issue  certificates  therefor  and  that 
such  certificates  "whether  for  money 
borrowed,  material  furnished,  labor 
performed  or  on  account  of  contracts 
made  by  him  on  account  of  the  con- 
struction of  the  road"  should  be 
treated  as  a  receiver's  indebtedness 
and  be  a  first  lien  on  the  road.  It  was 
held  that  the  receiver  could  not  issue 
certificates  in  payment  of  material 
until  it  had  been  furnished,  and  hav- 
ing done  so  for  material  contracted  to 
be  delivered,  but  which  in  fact  never 
was,  the  certificates  were  void.  The 
receiver  must  follow  the  directions  of 
the  order  from  which  he  receives  his 
authority. 

In  Chicago  Deposit  VavU  Oo.  v.  Mc- 
NuUa,  153  U.  8.  554,  88  L.  ed.  819, 
the  receiver  was  authorized  to  ''make 
all  contracts  that  may  be  necessary  in 
carrying  on  the  business  of  said  rail- 
road, subject  to  the  supervision  of 
this  court,"  but  it  was  held  he  had  no 
anthority  to  make  a  lease  of  general 
offices  for  a  term  without  authority 
from  the  court  and  to  bind  his  suc- 
cessors and  the  property  therefor  for 
the  term  without  direction  from,  or 
sanction  by,  the  court,  and  the  mere 
fact  that  the  receivers'  accounts 
showed  monthly  the  payment  of  rent 
under  such  a  lease  and  that  that  rent 
was  reasonable,  and  that  the  accounts 
as  rendered  were  passed  by  the  master 
and  reported  to  and  approved  by  the 


court  did  not  amount  to  a  sanction  of 
the  lease  for  the  term. 

'  In  People  v.  Bank  of  Dansville,  89 
Hun,  187.  it  appeared  that  E  &  Co., 
were  creditors  of  H  and  drew  their 
sight  draft  on  him  payable  to  the  or- 
der of  the  cashier  of  the  bank  of  D 
and  sent  the  same  to' the  bank  for  col- 
lection with  specific  instructions  to 
remit  the  proceeds.  The  draft  was 
paid  in  full  to  the  bank  and  the  bank 
drew  its  own  draft  for  the  amount  of 
the  collection  less  charges  on  a  New 
York  bank  payable  to  the  order  of  E 
&  Co.,  and  forwarded  the  same  to 
them.  E  &  Co.  forwarded  the  draft 
for  collection  and  it  was  returned  dis- 
honored, the  bank  of  D  having  in  the 
meantime  become  insolvent  and  ceased 
to  do  business.  In  this  case  it  was 
held  that  E  &  Co.  were  entitled  to 
the  amount  of  the  draft  so  collected 
by  the  bank  paid  to  it  by  the  receiver 
in  preference  to  the  general  creditors. 
In  such  case,  the  funds  of  the  bank 
being  in  custodia  legis,  it  was  unneces- 
sary for  the  petitioners  to  file  a  biU 
for  the  purpose  of  establishing  their 
equity;  a  summary  application  by 
petition  was  all  that  was  required. 

In  Ch(ue  v.  Petroleum  Bank,  66  Pa. 
169,  Chase,  having  balances  in  the 
bank,  requested  the  bank  to  pay  a 
debt  for  him,  agreeing  that  the  bal- 
ances should  be  applied  to  the  repay- 
ment. The  bank  paid  the  debt  and 
Chase  gave  his  note  for  the  amount, 
the  balances  to  be  adjusted  in  a  short 
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time.  In  the  meantime  the  bank 
failed  and  went  Into  the  hands  of  a 
receiver  and  it  was  held  that  there 
had  been  an  appropriation  of  the  bal- 
ances to  the  note  and  in  a  suit  by  the 
bank  on  the  note  the  balances  were 
to  be  deducted.  Such  balances  were 
not  subject,  to  check  and  could  not 
have  been  attached  by  Chase's  cred- 
itors. 

In  JPeopie  v.  MereJiarUa*  d  M.  Bank, 
78  N.  Y.  269,  the  application  of  the 
petitioner  was  required  to  show  and 
trace  into  the  hands  of  the  receiver 
the  money  which  it  was  claimed  was 
a  trust  fund.  It  did  not  appear  that 
there  was  any  actual  setting  apart  or 
appropriation  of  any  specific  fund  or 
property  of  the  bank  or  of  the  drawer 
of  the  check  for  its  payment  and  it 
did  not  appear  that  the  identical  funds 
deposited  were  in  the  possession  of 
the  bank  when  the  check  was  pre- 
sented for  payment.  In  fact  it  was 
conceded  they  were  not.  The  bank 
was  simply  a  debtor  of  the  depositor 
for  the  balance  of  the  deposits  which 
stood  to  its  credit. 

In  Be  HaUeU'9  Estate,  L.  R.  18  Ch. 
Div.  696,  it  was  held  that  money  held 
by  a  person  in  a  fiduciary  capacity, 
though  not  as  trustee,  and  paid  by 
him  to  his  account  at  his  bank  may 
be  followed  by  the  owner  and  the 
amount  be  made  a  charge  on  the  bal- 
ance in  the  hands  of  the  bank;  that  if 
a  person  holds  money  as  trustee  or  in 
a  fiduciary  character  places  it  to  his 
account  in  his  bank  and  mixes  it  with 
his  own  money  and  afterwards  checks 
out  sums  of  money  in  the  ordinary 
manner,  the  rule  as  to  the  first  draw- 
ings out  of  the  first  payments  does 
not  apply  to  such  case  and  the  drawer 
must  be  taken  to  have  drawn  out  his 
own  money  in  preference  to  trust 
money. 

In  Thuemmler  v.  Barth,  89  Wis. 
881,  a  draft  was  sent  to  another  bank 


for  collection  of  credit.  The  former 
bank's  account  with  the  latter  bank 
was  then  overdrawn,  but  collaterals 
were  held  to  secure  it  against  over- 
drafts. The  draft  was  collected  by 
the  bank  and  the  proceeds  credited  to 
the  bank  making  the  remittance,  and 
it  then  failed.  It  was  held  that  the 
owner  of  the  draft  was  not  entitled  to 
a  preference  of  payment  out  of  the 
assets  of  the  remitting  bank,  the  pro- 
ceeds of  the  draft  not  being  traceable 
into  any  of  such  assets. 

In  Henry  v.  Martin,  88  Wis.  867, 
it  appeared  that  before  the  making  of 
an  assignment  by  an  insolvent  an 
agent  deposited  money  of  his  principal 
therein  in  another  than  his  own  name, 
with  notice  to  the  bank  that  it  be- 
longed to  third  parties.  It  was  held 
that  the  deposit  not  havin|^  been 
a  special  one  and  it  not  being 
claimed  that  any  part  of  the  money 
which  came  to  the  assignee  was  the 
identical  money  deposited,  the  assets 
of  the  bank  are  not  impressed  with 
any  trust  in  favor  of  the  principal  so 
as  to  make  him  a  preferred  creditor. 
The  deposit  created  the  relation  of 
debtor  and  creditor  simply  and  the 
bank  receiving  the  money  was  the 
debtor  and  not  a  bailee.  Cf.  ^ano" 
tuck  Silk  Co.  V.  Flanders,  87  Wis.  287; 
MeLeod  v.  Sk>ans,  66  Wis.  401. 

In  Ckvrley  v.  Graves,  85  Mich.  488, 
the  facts  stated  were  held  not  to  con- 
stitute the  relation  of  debtor  and  cred- 
itor, but  that  of  trusteeship,  and  the 
funds  were  ordered  to  be  turned  over 
to  the  payee. 

In  Imiporienf  dk  T.  Nat,  Bank  ▼. 
Peters,  128  N.  Y.  272,  it  appeared  that 
money  was  held  by  a  person  in  a 
fiduciary  capacity  and  was  deposited 
by  him  in  his  general  account  at  the 
bank.  It  was  held  that  the  money 
could  not  be  followed  by  the  owner. 
If  the  owner  pays  it  to  his  acconnt 
with  his  bank  and  mixes  it  with  his 
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§  413.    Effect  of  receiver's  discharge  pending  action. 

Where  the  receiver  is  discharged  pending  an  action  against 
him 'it  is  a  bar  to  the  further  prosecution  of  the  suit,  and  should 
be  pleaded  by  the  receiver  as  such  bar ;  and  it  seems  that  the  de- 
fense does  not  depend  upon  notice  of  the  application  for  a  dis- 
charge being  served  upon  plaintiff/ 

§  414.    Order  of  discharge. 

In  the  order  of  sale  the  court  has  power  to  protect  the  interests 
of  all  parties  who  have  suits  pending  and  undetermined  at  the 
time  of  the  receiver's  discharge,  and  may  order  a  sufficient  sum 
to  be  reserved  from  final  distribution  to  pay  the  claims  if  estab- 
lished, or  may  direct  the  sale  to  be  made  subject  to  such  claims 
and  retain  jurisdiction  to  compel  the  purchaser  to  satisfy  them.* 


own  money  and  afterwards  draws  out 
some  by  checks  generally,  and  in  the 
ordinary  manner,  the  drawer  of  the 
check  must  be  taken  to  have  drawn 
out  his  own  in  preference  to  the  trust 
money. 

>  In  Br<njon  v.  Gay,  76  Tex.  444.  it 
is  held  that  where,  pending  suit  for  in- 
juries against  a  receiver,  he  is  dis- 
charged, the  suit  as  to  him  abates  for 
want  of  proper  parties.  Where  the 
receiver  is  discharged  and  the  prop- 
erty aU  turned  over  to  the  company 
under  the  order  of  court  this  ends  the 
control  of  the  court  over  the  prop- 
erty. The  custody  of  the  court  went 
with  the  discharge  of  the  receiver. 

Texa$  P.  B,  Co.  v.  Johnson,  76  Tex. 
421.  In  this  case  it  is  also  held  that 
when  property  is  released  from  the 
custody  of  the  court  it  stands  subject 
to  any  claim  or  charge  that  may  be 
raised  upon  it.  A  suit  for  personal 
injuries  growing  out  of  the  negligent 
management  of  the  receiver  may  be 
maintained  against  the  railroad  com- 
pany after  the  property  is  restored  to 
it,  where  the  current  earnings  of  the 
road  were  used  by  the  receiver  in  Im- 
proving it. 


In  Bond  v.  State,  68  Miss.  648,  the 
discharge  of  the  receiver  was  held  to 
be  a  bar  to  an  action  by  the  slate  tore- 
cover  a  penalty  for  a  failure  to  keep  a 
bulletin  board  showing  the  time  of 
arrival  and  departure  of  trains.  In 
such  case  the  discharge  does  not  abate 
the  suit,  but  it  may  be  prosecuted 
against  his  successor. 

>In  Schmid  v.  Heto  York,  L,  E.  (ft 
IT.  B.  Co,  82  Hud,  835,  a  similar  doc- 
trine is  held,  in  which  case  the  in- 
debtedness of  the  receiver  was  de- 
clared to  be  a  lien  upon  the  premises 
sold  prior  to  the  mortgages.  The 
court  say:  '*  Certainly  the  receiver's 
liability  for  killing  plaintiff's  intestate 
was  a  liability  which  could  be  en- 
forced against  the  receiver  and  the 
property  held  by  him.  The  plaintiff, 
therefore,  has  a  legal  right,  founded 
upon  some  obligation  of  the  promisee, 
and  she  has  a  right  to  adopt  and 
claim  the  promise  to  have  been  made 
for  her  benefit.  She  is  not  a  mere 
stranger."  Cf.  Vrooman  v.  Tamer,  69 
N.  Y.  286. 

In  Farmen*  Loan  A  T,  Go.  v.  Cen- 
tral R  Co,  17  Fed.  Rep.  758,  it  is  held 
to  be  a  proper  exercise  of  chancery 
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§415.    Gonflleting  claims ;  how  determined. 

Where  a  person  claims  a  superior  legal  or  equitable  right  to 
the  receivership  property  in  the  possession  of  the  receiver,  the 
proper  practice  is  for  him  to  file  a  petition  in  original  action  set- 
ting up  his  rights  and  have  them  determined  therein.  An  inde> 
pendent  suit  is  not  proper.  A  court  of  equity,  as  seen  elsewhere, 
is  not  inclined  to  be  drawn  into  a  contest  concerning  purely  legal 
titles,  and  may  direct  an  issue  to  be  tried  by  a  jury,  or  common- 
law  suit  to  be  brought  for  such  purpose.' 


power  on  surrendering  the  trust  prop- 
erty to  the  purchaser  to  retain  Juris- 
diction of  the  original  case  and  the 
authority  to  enforce  the  payments  of 
the  debt  and  liabilities  incurred  by  the 
receiver  in  the  operation  of  the  rail- 
way. There  was  a  condition  in  this 
case  in  the  order  of  confirmation  that 
the  purchaser  should  pay  all  debts  of 
the  receiver  and  all  claims  or  liabili- 
ties pending  in  the  foreclosure  case. 

In  Davis  v.  Duncan,  19  Fed .  Rep.  477, 
it  is  held  that  after  an  order  discharg- 
ing the  receiver  and  directing  him  to 
turn  over  the  property  in  his  hands  to 
the  defendant  corporation,  which  was 
done,  the  court  could  not,  after  the  ad- 
journment of  the  term  at  which  the 
order  was  made  and  entered  of  record, 
change,  modify,  or  expand  the  decree 
discharging  the  receiver  and  again  ob- 
tain jurisdiction  over  the  property  and 
funds  which  it  had,  by  its  decree, 
turned  over.  If,  however,  the  decree 
had  provided  that  it  should  be  subject 
to  the  satisfaction  of  all  claims  arising 
while  the  property  was  under  the  re- 
ceiver's control,  the  court  as  a  court  of 
equity,  had  a  right  to  provide  for  the 
payment  of  such  claims  and  retain 
jurisdiction  of  the  cause  to  that  ex- 
tent. 

In  Brawn  v.  Wabash  R  Co.  96  111. 
297,  the  deed  of  sale  provided  "  that 
said  estate  and  interest  are  hereby 
charged  with  and  shall  pass  by  virtue 


of  these  presents,  subject  to  the  pay- 
ment of  all  liabilities  incurred  in  re- 
spect to  the  said  railroad  or  its  busi- 
ness by  the  said  receiver."  It  was 
held  that  the  grantee  held  the  property 
subject  to  the  payment  of  such  lia- 
bilities as  the  receiver  had  Incurred 
while  he  had  possession  and  control  of 
the  road.  Where  personal  injury  is 
suffered  by  reason  of  the  negligent 
management  of  the  road  by  the  re- 
ceiver, the  party  injured,  or  his  rep- 
resentative, must  first  sue  at  law  and 
settle  the  receiver's  liability  and  the 
amount  of  damages,  and  then  file  a 
bill  in  equity  against  the  grantee  com- 
pany. 

In  Shan  v.  Geniral  lotoa  B.  Co,  83 
Iowa.  728,  a  railroad  was  operated  for 
a  time  by  a  receiver  and  while  in  such 
management  a  person  suffered  per- 
sonal injuries  and  subsequently  the 
court  ordered  the  railway  to  be  turned 
over  to  the  defendant,  upon  the  condi- 
tion that  it  would  assume  and  pay  all 
liabilities  of  the  receivership.  The 
company  accepted  the  property  with 
the  conditions  attached  and  was  held 
liable  to  the  plaintiff  for  damage.  In 
this  case  the  action  was  brought 
against  the  railroad  company.  Under 
such  circumstances  the  company  can- 
not retain  the  property  and  repudiate 
the  conditions  under  which  it  is  re- 
ceived. 

*In  Van  Benssdaer   v.    Emery,  9 
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•§  416.    BeceiTor's  accounts. 

The  court  appointing  a  receiver  has  power  to  require  him  to 
^tate  his  accounts  whenever,  and  to  such  person,  master,  or 
referee,  as  to  the  court  shall  seem  proper.  Such  account  should 
be  full,  complete,  and  definite  and  under  oath,  and  be  accom- 
panied by  vouchers  for  all  expenditures  made.* 


How.  Pr.  185,  where  a  receiver  had 
been  appointed  in  supplementary  pro- 
ceedings to  enforce  payment  of  a 
Judgment  against  partnership  prop- 
erty it  is  held  that  he  ought  not  to  be 
made  a  party  to  an  action  and  an  in- 
junction restraining  him  in  the  dis- 
•eharge  of  his  official  trust,  but  the 
proper  practice  in  such  case  is,  where 
it  is  desired  to  restrain  the  receiver,  to 
apply  to  the  court  for  instructions. 

In  Porter  v.  Kingman,  126  Mass. 
141,  it  is  held  that  the  purchaser  of  an 
estate  subject  to  a  mortgage  given  by 
•a  former  owner  to  a  bank  cannot 
maintain  a  bill  in  equity  against  the 
receivers  of  the  bank  for  a  cancelation 
of  the  mortgage  on  the  ground  that  it 
was  obtained  by  false  and  fraudulent 
representations  of  the  bank,  but  the 
remedy  in  such  case  is  for  the  pur- 
-chaser  to  proceed  by  a  petition  in  the 
•cause  in  which  the  receivers  were  ap- 
pointed. Equitable  rights  which  are 
contended  as  superior  to  the  title  of 
the  receiver  cannot  be  set  up  in  an  in- 
dependent suit.  Be  Day,  84  Wis.  688; 
Bobinaon  v.  AUarUie  db  Q,  W.  B,  Co, 
•66  Pa.  160. 

1  In  Hayden  v.  Chicago  Title  d:  T. 
Co.  55  Ul.  App.  241,  the  same  doctrine 
is  affirmed  by  the  court.  Where  the 
accounts  are  not  assented  to,  the  gen- 
eral rule  requires  that  they  should  be 
referred  to  a  master.  Cowdrey  v. 
Oalve«Umt  S.  dh  H,  R  Co,  1  Woods, 
881;  HuUng^.FarweU,Z!^m,A:p^,2^. 

Without  a  reference,  notice  to  the 
parties  interested  to  attend  before  the 
•master  must  be  given.    Acme  Copying 


Co,  ▼.  McLure,  41  HI.  App.  897; 
Strang  ▼.  AUen,  44  111.  428. 

In  Heffron  v.  Bice,  40  111.  App.  244, 
affirmed  in  149111.  216.  the  court  holds 
that  where  accounts  are  presented 
under  decrees  in  equity  a  party  must 
swear  peremptorily  that  he  has  paid 
the  money  in  question,  a  voucher 
must  be  filed  with  the  account,  if 
possible,  and  where  there  are  no 
vouchers  a  positive  verified  state- 
ment should  be  filed  showing  to 
whom,  for  what,  and  when  such  items 
were  paid.  The  burden  of  proving 
improper  conduct  upon  the  part  of 
the  receiver  is  upon  the  party  alleging 
the  same,  and  if  he  does  not  support 
his  charges  they  must  be  dismissed  at 
his  cost.  On  a  reference  before  the 
master  the  receiver  may  be  required 
to  show  fully  how  he  kept  his  funds. 
Hinckley  v.  OUman,  C.  dkS.  B,  Go,  100 
U.  8.  158,  25  L.  ed.  691. 

In  England  the  master's  report 
upon  a  receiver's  account  did  not  re- 
quire confirmation  by  the  court,  and 
was  not  subject  to  exceptions.  The 
court  would,  upon  petition  of  any 
person  aggrieved,  review  the  general 
principles  of  law  on  which  the  master 
had  proceeded  in  taking  the  receiver's 
accounts,  and  which  were  alleged  to 
be  erroneous,  but  the  court  would 
not  review  questions  of  fact  as  to  the 
correctness  or  particular  items  in  the 
accounts,  and  this  seems  to  be  the  rule 
adopted  in  New  York  and  United 
States  courts.  Brotoer  v.  Brow&r,  % 
Edw.  Ch.  621;  Cowdrey  v.  Oalveaton, 
K  dH,  B,  Oo.l  Woods,  841. 
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§  417.    Appeal  by  recelrer. 

The  receiver's  right  to  appeal  in  all  matters  relating  to  his 
official  conduct,  his  accounts  and  orders  of  court  relating  thereto, 
is  well  established.  In  such  case  he,  in  effect,  occupies  the  position 
of  a  party  to  a  suit.' 

§  418.    Deed  by  receirer. 

The  receiver's  power  to  execute  a  deed  conveying  property 


The  practice  in  Illinois,  New  Jer- 
sey, Rliode  Island,  Alabama,  Indiana, 
Oregon,  and  other  states  conforms  to 
the  Irish  cliancery  practice  by  which 
the  courts  will  investigate  the  items 
of  the  receiver's  accounts.  WMsey  v. 
Oummings  Car  Works,  88  N.  J.  Eq. 
482;  Special  Bank  Comn.  v.  Franklin 
Imt.  for  8av.  11  R.  I.  557;  Ryon  v. 
Thomas,  104  Ind.  59;  McQee  v.  Cow- 
perthwaite,  10  Ala.  966;  Hoop&r  v. 
Winston,  24  HI.  868;  Martin  v.  Martin, 
14  Or.  165. 

The  case  of  Heffron  y.  Bice,  40  111. 
App.  244,  was  affirmed  in  the  supreme 
court  in  149  111.  216,  where  it  was 
held  that  if  the  receiver's  account 
consists  of  money  items  of  payments 
for  some  of  which  he  took  no  receipts, 
but  books  were  kept  in  which  aU 
payments  were  entered,  and  the  pay- 
ments were  such  as  were  incident  to 
the  business  he  was  engaged  in,  and 
the  proof  showed  that  such  items 
were  correctly  copied  from  the  books 
kept  by  the  receiver  and  his  assistants 
and  the  entries  in  the  books  were 
correct,  the  court  will  be  Justified  in 
approving  the  account.  It  is  also 
held  that  it  is  the  duty  of  the  receiver 
to  make  out  and  file  with  the  court  in 
which  he  is  appointed  an  inventory 
of  the  property  which  passes  through 
his  hands  so  that  all  creditors  and 
other  persons  interested  may  know 
what  is  receivership  property. 

In  People  v.  Colwinlria  Oar  Spring 
(Jo.  12  Hun.  585,  it  is  held  that  be- 


fore a  referee  is  appointed  to  pass 
upon  the  accounts  of  a  receiver,  the 
receiver  should  present  to  and  file 
with  the  court  a  full  and  definite  ac- 
count, verified  by  his  oath,  itemizing 
with  particularity  the  various  claims 
made  by  him,  and  the  reference 
should  relate  specifically  to  the  claims 
therein  made.  This  is  necessary  that 
the  parties  affected  by  the  claims  of 
the  receiver  may  have  an  opportunity 
to  determine  whether  they  are  willing 
to  consent  to  the  same  without  refers 
ence,  and  also  to  enable  the  court  to 
see  more  clearly  the  nature  and  extent 
of  the  claim. 

>  In  How  y.  Jone;  60  Iowa,  70,  iti» 
held  that  a  receiver  who  is  the  mere 
custodian  cannot  appeal  from  an 
order  directing  him  to  turn  over  the 
property  in  his  hands.  But  if  the 
order  erroneously  fixes  the  amount  of 
the  property  he  is  entitled  to  appeal. 

In  Re  Guardian  Sav,  Inst  78  N.  T. 
406,  the  surety  for  a  receiver  in  a 
matter  involving  his  accounts  was 
held  to  be  entitled  to  an  appeal. 

In  Akers  v.  Veal,  66  Ga.  802,  the  re- 
ceiver was  held  not  to  be  entitled  to  a 
jury  as  passing  upon  his  accounts, 
but  on  objections  filed  by  creditors 
the  proper  practice  is  to  refer  the 
matter  to  an  auditor,  and  the  receiver. 
If  not  satisfied  with  the  finding  of 
fact,  may  file  exceptions  to  the  audit- 
or's report  and  may  demand  a  Jury 
to  pass  upon  such  exceptions. 
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sold  by  him  under  the  order  of  court  is  implied  from  the  direct 
power  given,  but  his  power  to  do  so  is  not  to  be  exercised  until 
the  sale  is  reported  to  the  court  and  has  been  confirmed/ 


*  In  Smfoum*  ▼.  Wood^  45  How.  Pr. 
S62,  it  is  held  that  no  transfer  of 
the  interest  could  be  made  by  the  re- 
ceiver until  his  report  was  made  and 
an  order  of  confirmation  granted  on 
notice  to  the  parties  who  had  appeared 
in  the  action.  Any  transfers  before 
such  confirmation  would  be  un- 
authorized, and  any  payment  by  the 
purchaser  before  such  time  would  be 
at  the  risk  of  the  purchaser. 

In  Kaonte  v.  Northern  Bank,  88  XT. 
S.  16  Wall.  196, 21 L.  ed.  465,  it  is  held 


that  it  issufficient  if  the  purchaser  from 
a  receiver  see  that  there  is  a  suit  in 
equity  in  which  the  receiver  was  ap- 
pointed; that  he  was  authorized  to 
sell  the  property;  that  a  sale  was 
made  under  such  authority  and 
confirmed  by  the  court;  and  that  the 
deed  accurately  describes  the  property 
or  interest  sold.  The  authority  con- 
ferred by  the  court  to  the  receiver 
carried  with  it  authority  to  give  to 
the  purchaser  evidence  of  a  transfer 
of  title. 


CHAPTER  XXTTL 

FORMS. 

"No.   1.  Complaint  for  disBolutioii  of  oopartnenhiii. 
2.  "         against  insolvent  corporatioii. 

S.  "         allegation — Copartnenhip. 

4.  "  "       — ^Foreclosare  prooeedings. 

5.  **         against  corporation  for  fraud  and  aocoimting. 
•6.  Affidavit  for  appointment  in  foredosoie. 

7.  "       for  appointment,  general. 

8.  NoUce       " 

9.  Order  appointing  receiver  general 

— Manufactnring  corporation. 


10. 
11. 
12. 
13. 
14. 
15. 
16. 
17. 
18. 
19. 
^. 


«« 
« 
«< 
<• 
■( 
<t 
t< 
«t 
•• 
«« 


*'       — ^Rallroad  foreclosure. 

Short  form. 
"  Trustees. 

"      — PkfftnenhipL 
"      — Joint  budnesB. 
"      to  manage  mine. 

C( 

«« 

•a 
<< 


because  of  mlsoonduct  of  corporate  olBoen. 
of  specific  personal  property, 
without  prejudice  to  encombraiioeBa. 
of  rents  and  proAta. 

21.  "to  show  cause  why  not  appoiifted. 

22.  Bond  of  receiver. 

28.        •'     "        "       Another  form. 

24.  ••     "        "        Short  fonn. 

25.  Assignment  to  receiver. 

26.  Notice  by  receiver  to  creditors  and  debtors  of  appointment. 

27.  Order  on  creditors  to  exhibit  claims. 

28.  "    appointing  special  commissioner  to  report  daims. 

29.  *'  "  commissioner  or  referee  to  report  daima. 
^.         "    to  pay  claims  accruing  prior  to  iqppointmoit. 

81.  "    requiring  defendant  to  turn  over  books,  etc 

82.  Potion  by  receiver  to  compel  delivery  of  assets. 
33.  Affidavit  for  motion  to  compel  tenants  to  pay. 

84.  **       for  order  to  stay  actions. 

85.  Petition  by  receiver  for  leave  to  defend. 

86.  "       by      "        "      "     to  setUe  traffic  balancea. 

87.  Order  to  "       to  settle  traffic  balancea. 

38.  «'     ••  pay  rent. 

39.  Petition  by  receiver  for  leave  to  seB. 

40.  Order  to         "         toseU 

41.  "    for  sale  of  perishable  property. 

42.  "    confirming  sale. 
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48.  Petition  for  order  on  purchaser  to  complete  purchase. 

44.  Order  **         "         "         "  " 

45.  Petition  for  leave  to  employ  counsel. 

46.  Order  granting  **   "       *•  " 

47.  Petition  for  leave  to  pay  claims. 

48.  Notice  for  instructions  to  receiver. 

49.  PeUtion**  "  "        ••       to  pay. 

50.  "       "  "  "        •*        ••  surrender,  etc. 

51.  Notice  of  petition  for  leave  to  distribute. 

•52.  Petition  of  receiver  for  leave  to  account  and  be  discharged. 

58.  Receiver's  account. 

M.  "  "       —Objections  to. 

55.  Notice  of  motion  for  revocation  of  appointment. 

56.  Order  discharging  receiver. 

57.  **    removing  and  appointing  substitute. 

58.  Notice  of  motion  to  discharge. 

59.  Order  to  show  cause  why  should  not  be  discharged. 

60.  Notice  of  motion  for  dischaige. 

<$1.  Order  on  receiver  to  pay  over  funds  to  successor. 

62.  Affidavit  to  show  cause  in  contempt  proceedings. 
68.  "        "  continue  actions  against  receiver. 

64.  Petition  of  receiver  to  be  substituted  in  action. 

65.  Order  on  sheriff  to  withdraw  levy. 

66.  Order  to  receiver  to  sue. 

67.  Complaint  on  receiver's  bond  by  creditor. 

68.  Declaration  on  assessment — National  bank. 

69.  **  **  promissory  note —  ** 

70.  Petition  of  receiver  of  national  bank  to  compromise. 

71.  Order  on       *'        "        "         '*      " 

The  following  forms  for  use  in  receivership  cases  are  inserted 
in  response  to  what  has  seemed  to  be  a  general  demand  of  the  bar 
and  particularly  the  young  and  inexperienced  practitioner,  to 
whom  they  will  probably  be  found  of  most  use.  It  will  be  need- 
less to  say,  however,  as  may  be  said  of  all  forms,  that  they  are  of 
necessity  general,  and  not  to  be  followed  implicitly  in  any  case, 
but  used  merely  as  guides  or  suggestions.  They  must  be  made 
to  conform,  not  only  to  the  usage  and  practice  of  each  particular 
state,  but  to  the  facts  and  circumstances  of  each  particular  case 
or  class  of  cases. 

A  number  of  the  forms  herein  are  taken  by  permission  of  the 
publishers,  Messrs.  Anderson  &  Co.,  from  Loveland's  Forms  of 
Federal  Procedure  and  Thornton's  Indiana  Practice,  Volume  II. 
The  latter  is  particularly  adapted  to  the  code  practice  in  Indiana 
and  other  code  states. 
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We  also  append  hereto  for  reference  a  list  of  works  containing 
approved  forms  in  receivership  matters  for  use  in  New  York  and 
other  states,  valuable  to  those  having  access  thereto. 

Approved  Works  on  Forms. 

Abbott's  Principles  and  Forms  of  Practice,  vol.  IL,  p.  141 
et  seq,  (New  York). 

Barbour's  Chancery  Practice. 

Curtis's  Equity  Precedents,  p.  442  et  seq. 

Daniell's  Chancery  Forms,  pp.  884r-907. 

Lansing's  Forms  of  Civil  Procedure.  ' 

Loveland's  Forms  of  Federal  Procedure,  p.  223  et  9eq. 

Legga's  Forms  &  Precedents.     Canadian. 

Seton's  Forms  of  Judgments,  chap.  32.     English. 

Thornton's  Indiana  Practice,  vol.  IL,  p.  1384  et  seq. 

Wilcox's  Forms. 

Wild's  Journal  of  Entries.    Ohio. 

No.  1. 

COMPLAINT  FOR  THE  DISSOLUTION   OF  A  PART. 
NERSHIP  AND  FOR  A  RECEIVER.' 

(Caption.) 

{Commencement)    That  on  or  about  the —  day  of ,  189-, 

plaintiff  and  defendant,  by  a  contract  of  copartnership  of  that 
date,  duly  entered  into,  agreed  to  become  partners  for  the  pur- 
pose of  carrying  on  a business  in  the  city  of for  a 

period  of years  from  the  date  thereof,  under  the  name  and 

style  of ,  and  to  be  equally  interested  in  the  profits  and 

equally  liable  for  the  losses  of  said  partnership ;  and  the  plaintiff 
files  herewith,  as  part  hereof,  a  copy  of  their  said  contract  of 
copartnership,  marked  "  Exhibit  A." 

That  by  said  conti-act,  it  was,  among  other  things,  agreed  that, 
should  either  of  the  partners  use  the  partnership  property  except 
for  the  purposes  of  the  partnership,  or  wilfully  neglect  or  refuse 
to  keep  just  and  proper  accounts  of  its  business,  the  other  or 
others  of  the  partners  should  be  at  liberty  at  once  to  dissolve  said 
partnership,  by  giving  to  the  partner  or  partners  so  offending  a 

>  See  ante,  chap.  XV. 
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notice  in  writing,  declaring  said  partnership  to  be  dissolved  and 
determined.  {If  not  part  of  eospress  contract  hut  of  implied 
oon^actj  80  state.) 

That  under  and  by  virtue  of  the  said  contract  the  plaintiff  and 
the  said  defendant,  as  partners,  have  carried  on  the  said  business 
in  the  said  city  of for  the  period  ef years. 

That  the  said  defendant  has  excluded  the  plaintiff  from  all  share 
in  and  control  over  the  partnership  affairs,  and  absolutely  refused 
to  permit  him  to  inspect  the  books  of  account  of  the  partnership, 
and  is  now  engaged  m  sending  parcels  of  partnership  goods  to  be 
auctioned,  where  they  have  been  sold,  and  are  now  selling,  at  a 
great  sacrifice ;  and  are  collecting  debts  due  to  said  firm,  and  in 
many  cases  where  those  debts  are  not  yet  due  and  payable,  have 
compounded  with  the  debtors  by  allowing  them  very  great  dis- 
counts for  prompt  payment  thereof.  {Mere  set  forth  as  particu- 
larly any  other  groimds  of  violation  of  the  pa/rVnership  conf/ract 
or  pwrtnerahip  autVj  and  condicde:) 

W  herefore  the  plaintiff  prays  that  a  receiver  may  be  appointed 
to  take  charge  of  all  the  partnership  books  and  papers,  accounts, 
goods  and  effects,  and  to  collect  tne  debts  due  thereto,  and  to 
preserve  or  dispose  of  the  same  under  the  direction  of  this  court. 
{Add  usual  and  neceaaa/ry  prayer  as  in  other  caseSy  post,  Forvh 
No.  5,  amd  for  irijunction^  if  desired.) 


No.  2. 
COMPLAINT  AGAINST  INSOLVENT  OOKPORATION.' 

(Adapted  to  Code  practice.) 

(Caption.) 

Plaintiff  complains  of  the  defendant  and  alleges : 

That  the  defendant,  the Company,  is,  and  for  more  than 

before  the  recovery  of  the  judgment  hereinafter  mentioned 


was,  a  corporation  duly  organized  and  existing  under  the  laws  of 
this  state,  and  its  general  business  is  transacted  and  its  principal 
oflSce  is,  and  was  at  the  time  of  the  commencement  of  this  action, 

located  in  the  city  of ,  county  of ,  and  state  of . 

That  on  the day  of ,  189-,  this  plaintiff  recovered  a 

judgment  against  the  defendant  in  the court  of  this  state  for 

the  sum  of dollars  and cents,  and  costs  of  suit. 

>  The  statutory  requirements  for  proceedings  of  this  nature  must  be  strictly 
followed.    See  ante,  chap.  XII. 

Bee  Thornton's  Indiana  Practice. 
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That  an  execution  a^inst  the  defendant  was  duly  issued  on 

said  judgment  to  the  sheriff  of  the  county  of  ,  on  the  — 

day  of 189-,  and  that  said  execution  has   been   returned 

wholly  unsatisfied. 

That  the  said  judgment  and  the  claim  therefor  remain  wholly 
unpaid. 

That  the  said  defendant  is,  as  the  plaintiff  is  informed  and  be- 
lieves, insolvent,  and  owes  a  large  amount  of  indebtedness  and 
claims  which  it  is  imable  to  pay.  {StcUe  the  facts  constitutitig 
insolvency.) 

Wherefore  plaintiff  demands  judgment : 

That  the  property  of  the  defendant  corporation  be  sequestered 
and  distributed. 

That  the  proceeds  '  thereof  be  justly  and  fairly  distributed 
among  the  creditors  of  the  defendant,  including  the  plaintiff,  in 
the  order  and  in  the  proportions  prescribed  by  law  in  the  case  of 
a  voluntary  dissolution  of  a  corporation. 

That  a  receiver  of  the  property  and  effects  of  the  defendant 
corporation  may  be  appointed,  pursuant  to  law,  with  the  usual 
powers  and  authority  conferred  upon  receivers  in  such  cases. 

And  that  the  plaintiff  have  such  other  and  further  relief  in  the 
premises  as  may  be  just. 

No.  8. 

ALLEGATION  OF  BILL  OR  COMPLAINT  FOR  RE- 
CEIVER OF  PARTNERSHIP  PROPERTY. 

That  in  pursuance  of  said  partnership  agreement  they  pur- 
chased a  stock  of of  the  value  of dollars,  established 

and  opened  a store  in  said  city,  and  have  maintained  the 

same  hitherto. 

That  plaintiff  and  defendant  no  longer  desire  to  maintain  said 
copartnership,  and  have  dissolved  the  same,  but  are  unable  to 
agree  upon  a  division  of  the  stock  of  goods,  wares  and  merchan- 
dise now  on  hand. 

(Or),  that  the  defendant,  not  regarding  his  duties  as  a 
member  of  said  partnership,  has  converted  to  his  own  personal 
use  and  benefit  a  large  amount  of  the  partnership  accounts,  to 

wit, dollars,  and  has  refused  and  still  refuses  to  account  for 

the  same,  although  the  plaintiff  has  requested  him  so  to  do. 

{Ovj  here  set  forth  any  other  ground  for  which  a  receiver  may 
he  appointed  as  shown  in  chap.  XL  arid  conclude:) 

W  herefore  plaintiff  prays  that  a  receiver  may  be  appointed  to 
take  charge  or  and  sell  said  stock  of  goods,  wares  and  merchan- 
dise (and  a  decree  dissolving  said  partnership). 
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If  it  is  desired  to  have  the  receiver  coDtinne  the  business  as  a 
going  concern  it  is  well  to  embody  it  in  the  prayer  and  also  show^ 
in  partnership  cases,  the  necessity  for  so  doing. 


No.  4. 

ALLEGATIONS  OF  BILL  OR  COMPLAINT  IN  FOEE- 

CLOSUEE  PEOCEEDINGS/ 

That  the  mortgaged  premises,  upon  a  sale  thereof  at  public  auc- 
tion, cannot  bring  sufficient  to  satisfy  the  debt  due  the  plaintifE 
with  interest,  costs,  premiums  of  insurance,  and  arrears  of  taxes, 
as  more  fully  appears  by  the  affidavits  of annexed. 

{Or^  that  said  above-described  premises  are  an  inadequate  security 
for  the  payment  of  the  said  mortgage  indebtedness,  interest,  costs 
and  advancements  and  that  said  inadequacy  exists  by  reason  of 

waste  committed  by  said  mortgagor  (or  grantee)  in  this  ( ) ;  or 

by  reason  of  destruction  or  injury  of  the  buildings  on  said  prem- 
ises by  fire ;  or  depreciation  in  the  market  and  rental  value  of  said 
premises.) 

That  said  premises  at  the  commencement  of  this  action  were, 
and  ever  since  have  been,  in  the  possession  of  the  defendant 

( ),  above  named,  under  the  conveyance  above  stated,  and  that 

all  persons  in  possession  of  said  premises,  as  tenants  or  otherwise, 
at  the  time  when  this  action  was  commenced,  are  defendants 
herein. 

That  the  said ,  who  is  now  primarily  liable  for  the  debt 

secured  by  mortgage,  as  well  as  the  defendant ,  the  mort- 
gagor and  obligor  in  said  bond,  are  both  pecuniarilv  irresponsible 
and   unable  to  pay  the  probable  deficiency  on  the  sale  of  the 

mortgaged  premises,  as  appears   by  the  affidavit  of  an- 

nexea. 

(Or,  that  said mortgagor  and are  each  insolvent  and 

unable  to  pay  any  deficiency  that  may  be  rendered  against  them ; 
that  judgments  have  been  rendered  against  them,  and  executions 
have  been  issued  thereon  and  returned  unsatisfied  in  whole  or  in 
part  and  still  remain  unsatisfied ;  or  that  they  own  no  real  or  per- 
sonal property  liable  to  execution  ;  or  any  other  fact  showing  in- 
solvency or  inability  to  pay  a  deficiency  judgment.) 

That  the  said  premises  are  occupied  for  the  purpose  of , 

and  that  the  entire  rentals  and  income  therefrom,  as  your  peti- 
tioner is  informed  aiid  believes,  amount  to  the  sum  of dol- 
lars annually  and  no  more. 

1  See  ante,  chap.  X 
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No.  6. 

COMPLAINT  BY  CEEDITOE  AGAINST  CORPORA- 
TION  FOR  AN  ACCOUNT,  AND  TO  SET  ASIDE 
A  FRAUDULENT  JUDGMENT,  AND  FOR  A  RE- 
CEIVER. 

(Adapted  to  Code  practice.) 

(Caption.) 

{Commencement.)    That  the  {name  of  corporation)  is  a  corpo- 

tion  duly  organized  under  the  general  laws  of  the  state  of ^ 

for  the  purpose  of  carrying  on  the  business  of in  said  state. 

That  at  the ,  189-,  term  of  the court  of  the  state  of 

J  the  plaintiff  recovered  a  judgment  against  said  corporation 

for  the  sum  of  $ ,  which  judgment  stm  remains  in  full  force 

and  unpaid. 

That  on  the day  of  — — ,  189-,  an  execution   was  duly 

issued  out  of  said  court  against  said  defendant,  and  delivered  to 

the  sheriff  of county,  of  the  state  of ,  commanding  him 

to  levy  the  same  upon  the  goods  and  chattels  of  said  corporation 
and  for  want  thereof  upon  the  lands  and  tenements  of  the  same, 

which  execution  on  tne day  of ,  189-,   was  returned 

wholly  unsatisfied.  (  Vary  to  suit  form  of  execution  in  stale 
where  used.) 

That  the  defendants  are  directors  of  said  corporation,  and  on 

the day  of ,  189-,  suffered  judgment  to  be  recovered 

a^inst  said  corporation  for  | in  favor  of  {Allege particularly 

toe  judgment  a/ad  ike  foASts  which  €kre  claimed  zn  rendering  tt 
fraudtUent.  Or  state  any  other  ground  which  is  a  sufficient 
basis  for  the  auction.) 

That  said  corporation  is  insolvent,  and  entirely  unable  to  pay 
its  debts  {or  other  statutory  grounds). 

That  there  is  now  due  from  the  defendant  to  the  plaintiff  on 

his  said  judgment  the  sum  of  $ ^  with  interest  from  the 

day  of— — ,  189-. 

^Plaintiff  therefore  prays  and  asks  that  said  directors  be  required 
to  account  for  the  funds  and  property  of  said  corporation  com- 
mitted to  their  charge,  and  for  all  corporate  property  acquired  hj 
themselves  or  lost  by  a  violation  or  neglect  of  their  duty  as  di- 
rectors, and  that  they  be  required  to  pay  all  sums  of  money  found 
due  from  them ;  that  a  receiver  may  be  appointed  to  take  charge 
of  the  property  and  effects  of  said  corporation,  and  that  said  de- 
fendants may  be  enjoined  from  transferring  any  of  the  property 
or  effects  of  said  corporation  until  the  further  order  of  this  court; 
and  that  upon  the  final  hearing  the  said  judgment  be  set  aside. 
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«nd  the  property  sold,  and  the  proceeds  thereof  applied  to  the 
payment  of  the  plaintiflPs  juderaent;  and  for  such  other  and 
lurther  relief  as  justice  and  equity  may  require. 


No.  6. 

AFFIDAVIT  FOE  APPOINTMENT  OF  EECEIVER  IN 

FOKECLOSURE  PROCEEDINGS.* 

(TriLB  OF  COUBT  AND  AcJTION.) 


,  being  duly  sworn  on  oath,  says : 

That  he  is  the  (plaintiflF)  in  the  above-entitled  action ;  that  this 
action  is  brought  for  the  foreclosure  of  a  mortgage  executed  by 
the  defendant to  secure  the  payment  of  the  sum  of dol- 
lars with  interest,  dated  the day  of and  duly  recorded 

-on  the day  of ,  in  the  office  of  the  Recorder  of  Deeds 

of  said county  upon  the  premises  therein  described  as  fol- 
lows, to  wit :  said  indebtedness  being  evidenced  by  a  promissory 

note  with  interest  at  the  rate  of ;  that  there  is  now  due  and 

unpaid  upon  said  not«  and  mortgage  now  owned  by  the  said 
plaintiflE  tne  sum  of dollars  principal,  and dollars  inter- 
est thereon ;  that  the  plaintiff,  in  order  to  preserve  the  lien  of 
his  mortgage  and  under  the  terms  and  conditions  thereof,  has  ad- 
vanced the  sum  of dollars  as  premiums  for  insurance  upon 

the  buildings  on  said  premises ;  that  the  defendants  have  failed 

to  pay  the  taxes  assessed  on  the  said  premises  for  the  year  of , 

Amounting  to  the  sum  of dollars  and  that  the  plaintiff  has  paid 

the  said  taxes  pursuant  to  the  terms  and  conditions  of  said  mort- 
gage ;  that  the  said  mortgaged  premises  are  an  inadequate  security 
for  the  payment  of  the  amount  due  upon  said  mortgage,  principal 
and  interest,  and  the  advancements  made  by  plaintiff  for  insurance 
itnd  taxes  as  above  stated ;  that  such  inadequacy  is  caused  by 
{State  whatever  the  grounds  of  madequacy  are^  such  as  waste^  de- 
crease of  market  and  rental  valuCj  or  otherwise)  that  the  said 
mortgagor  {and  other  persons  liahlefor  the  payment  of  the  morlr 
gage  d^t )  is  insolvent,  having  no  property  liable  to  execution 
(that  judgments  have  been  rendered  against  said  mortgagor  and 
executions  returned  thereon  no  property  found)  that  said  prem- 
ises, at  the  time  of  the  commencement  of  these  proceedings,  were 

And  are  now  in  the  possession  of ,  defendant  herein,  who  claims 

to  own  the  same  as  purchaser  thereof  from  the  said  mortgagor 

under  a  deed  of  conveyance  thereof  bearing  date  the day  of 

,  but  which  conveyance  is  subject  to  the  mortgage  sought  to 

'See  ante,  chap.  X. 
41 
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be  foreclosed  herein ;  that  the  rental  value  of  said  premises  will 

not  exceed  the  sum  of dollars  per  annum.     {If  the  mori^nge^ 

contains  a  grant  of  the  rents  and  profits  of  the  mortgaged  premr 
ises  state  tKe  samefuUy  and  particularly^  and  if  there  is  a  cUmse 
therein  providing  for  the  appointment  of  a  receiver^  set  otU  such 
clause  in  tlie  words  of  the  mortgage  and  the  defaults  upon  which 
the  appointment  hy  the  terms  of  the  mortgage  is  to  be  oased.) 


No.  7. 

AFFIDAVIT  FOR  APPOINTMENT  OF  EECEIVER  IN 
A  JUDGMENT  CREDITOE'S  ACTION  TO  SEQUES- 
TRATE CORPORATE  PROPERTY.' 

(Adapted  to  Code  practice.) 
(Caption.) 

-,  being  dulj  sworn,  says: 


That  he  is  the  plaintifPs  attorney  herein. 

{State  grotmdsy  as  thus:)  That  judgments  have  been  entered 
against  the  defendant  in  various  actions  brought  against  it  in  thi» 
and  other  courts ;  that  in  some  of  said  actions  executions  have 
been  issued ;  that  other  suits  are  pending  on  simple  contract  debts 
and  on  claims  for  damages  to  a  large  amount,  and  also  an  action 
for  the  foreclosure  of  a  mortgage  made  by  the  defendant  to  the 
Company  in  trust. 

That  the  defendant  is  insolvent  and  unable  to  pay  its  debts,  and 
that  if  a  receiver  is  not  appointed  at  a  very  early  date  there  is 
danger  that  some  of  the  creditors  of  the  defendant  may  obtain  an 
undue  preference. 

That  for  these  reasons  an  order  to  show  cause  is  desired  and 
that  no  previous  application  has  been  made  for  such  an  order. 


No.  8. 

NOTICE  OF  APPLICATION  FOR  THE  APPOINTMENT 

OF  A  RECEIVER.' 

(Caption.) 

To : 

The  defendant  in  the  above-entitled  cause  is  hereby  notified 

that  on  the day  of ,  189 — ,  at o'clock  in  the 

noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  the  plaintiff 

*See  ante,  chap.  IX. 

'See  ante,  chap.  I. ;  also  g  874. 
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will,  at  the  court-house  {or  the  judge's  chambers)  in  the  city  of 

,  in  said  county,  make  application  to  the  Honorable (one 

of  the  judges,  or  the  judge  of  the Court),  for  the  appointment 

of  a  receiver  in  said  cause,  to  take  charge  of  and  sell  the  property 
in  controversy.  {Or  state  for  what  pv/rpose  a  receiver  is  to  he 
asked,) 

{If  the  anpplication  is  hosed  on  hill  or  petition  filed^  so  state  ;  if 
wpon  affidamts^  serve  copies  of  same  if  the  practice  or  rules  of 
court  so  require.  If  the  notice  is  to  refer  the  caicse  to  a  master  in 
chancery  or  referee  to  hear  the  application^  take  evidence^  and 
report  his  conclusions.     Vary  notice  to  correspond,) 

Dated  this ,  189—. 

Attorney  for  Plff. 

I  hereby  acknowledge  service  of  the  above  notice  this day 

of ,  189—. 


No.  9. 
OEDER  APPOINTING  EECEIVER."    (General  Form.) 
(Title.) 

Come  now  the  parties,  and  upon  reading  and  filing  the  affida- 
vit of ,  verified  the day  of  ,  189 —  {or,  after  hear- 
ing the  evidence  of  said  parties),  whereby  it  satisfactorily  appeal's 
to  the  court  that  (J>riefly  indicating  the  facts  established)  and  on 

reading  and  filing  proof  of  due  notice  to  the  defendant, ,  of 

this  motion,  and  after  hearing  argument  of  counsel  for  plaintiff, 

and ,  of  counsel  {or,  and  no  one  appearing)  for  the  defendant 

in  opposition,  and  the  court  being  fully  advised  in  the  premises, 

no\7,  on  motion  of ,  attorney  for  plaintiflE,  which  motion  the 

court  now  finds  should  be  sustained : 

It  is  ordered  and  decreed  that be,  and  hereby  is,  appointed 

receiver  of  {clearly  designating  the  property)  with  the  usual  pow- 
erspending  this  action  {or  specify  powers). 

That  before  entering  upon  the  duties  of  his  trust  the  said  re- 
ceiver execute  to ,  and  file  with  the  clerk  of  this  court,  a  bond 

with sufficient  sureties  to  be  approved  by  this  court  {or  the 

clerk  if  tlie  statute  permits  or  the  court  so  directs)  for  the  faithful 
discharge  of  his  duties  as  receiver,  and  take  an  oath  to  faithfully 
perform  his  duties  as  such  receiver. 

^See  anU,  chap.  II.,  §  22;  also  §  881. 
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No.  10. 

ORDER  APPOINTING  RECEIVER  FOR  A  MANUFAC- 
TURING CORPORATION.* 

(Caption.) 

Upon  reading  and  filing  the  verified  bill  of  complaint  in  this 

cause,  together  with  the  verified  affidavits  of and ,  and 

the  exhibits  in  support  thereof,  and  on  motion  of  the  counsel  for 
plaintiff  and  counsel  for  defendant  appearing  and  consenting 

thereto,  it  is  ordered  by  the  court  that ,  oi ,  in  the  state 

of ,  and ,  of ,  in  the  state  of ,  be  and  they  are 

hereby  appointed  receivers  of  this  court  of  all  and  singular  the 

property  of  the Company  of  every  description,  and  all  money, 

claims  in  actions,  credits,  Donds,  stocks,  leasehold  interests  or  oper- 
ating contracts,  and  other  assets  of  every  kind,  and  all  other  prop- 
erty, real,  personal  or  mixed,  held  or  possessed  by  said  company, 
to  have  and  to  hold  the  same  as  officers  of  and  under  the  orders 
and  directions  of  this  court. 

The  said  receivers  are  hereby  authorized  and  directed  to  take 
immediate  possession  of  all  and  singular  the  property  above  de- 
scribed, and  to  continue  the  business  of  said  company,  until  the 
further  order  of  court. 

Each  and  every  of  the  officers,  directors,  agents,  and  employees 
of  said Company  are  hereby  required  and  commanded  forth- 
with, upon  demand  of  the  said  receivers,  to  turn  over  and  deliver 
to  such  receivers  any  books,  papers,  moneys,  deeds,  property, 
or  vouchers  for  the  property,  under  their  control. 

The  said Company  and  its  officers  are  hereby  directed  im- 
mediately to  execute  and  deliver  to  the  said  receivers  deeds  of  all 
real  estate  now  owned  or  possessed  by  said  company,  and  trans- 
fers and  assignments  of  all  their  property. 

Said  receivers  are  hereby  fully  autnorized  to  institute  and  pros- 
ecute all  such  suits  as  they  may  deem  necessary,  and  to  defend 
all  such  actions  instituted  against  them  as  such  receivers,  and  also 
to  appear  in  and  conduct  the  prosecution  or  defense  of  any  suits 
against  the Company. 

The  said  receivers  are  hereby  authorized  and  directed  out  of 
the  moneys  coming  into  their  hands  to  pay  and  discharge  all 
amounts  due  to  employees  upon  the  current  pay-roll. 

Each  of  said  receivers  is  required  to  file  with  the  clerk  of  the 
court  within  ten  days  from  date  a  proper  bond  with  sureties  to  be 

approved  by  the  clerk  of  this  court,  in  the  penal  sum  of 

dollars. 

'  See  ante,  chap.  II.,  g  22;  also  §  881. 
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All  creditors  of  said Company  are  hereby  enjoined  from 

in  any  way  intermeddling  with  the  property  hereby  directed  to 
be  turned  over  to  said  receivei*s;  and  all  ofBcers,  directors,  and 
agents  of  said Company  are  hereby  enjoined  from  interfer- 
ing with  or  disposing  of  said  property  of  said Company  in 

any  way,  except  to  transfer,  convey,  and  turn  over  the  same  to 
said  receivers. 


Judge. 


No.  11. 


OKDER  FOR  APPOINTMENT  OF  RECEIVER  IN  RAIL- 
ROAD FORECLOSURE  WITH  FULL  GENERAL 
POWERS.' 

(Title.) 

{Hecite  hearing  of  court  and  findings.)    It  is  ordered  and 

decreed  that be  and  he  is  hereby  appointed  receiver  of  all 

and  singular  the  property  and  franchises  of  the  said  defendant 
mentioned  and  described  in  the  complaint  in  this  action,  and  all 
and  singular  the  appui'tenances  in  any  wise  thereto  appertaining, 
and  of  all  record  books,  papers  and  accounts  of  the  said  company 
in  any  wise  appertaining  to  the  business  thereof,  and  necessary  to 
enable  him  to  properly  and  efficiently  perform  the  duties  imposed 
upon  him  by  this  order. 

That  he  give  a  bond  for  the  faithful  performance  of  his  duties 
as  receiver  in  the  premises  in  the  sum  of dollars,  with  sure- 
ties (jointly  and  severally  bound),  to  be  approved  (as  to  form  and 
sufficiency)  by  this  court,  and  that  on  the  hling  of  such  bond  he 
enter  forthwith  upon  the  performance  of  his  duties  as  such  re- 
ceiver. 

And  it  is  further  ordered  and  decreed  that  as  soon  as  may  be 
after  he  shall  have  entered  upon  the  performance  of  his  duties 
the  said  receiver  shall  make  and  file  with  the  clerk  of  this  court 
a  true,  full  and  complete  inventory  of  all  and  singular  the  prop- 
erty of  the  said  company,  real,  pei*sonal  and  mixed,  of  all  whicli 
he  is  appointed  receiver. 

The  said  receiver  shall  continue  the  operation  of  the  said  road 
in  the  ordinary  and  usual  course  as  the  same  is  now  operated  in 
the  common  carriage  of  freight  and  passengers,  having  due  regard 
to  the  public  interest  and  the  accommodation  of  the  public,  and 
keeping  the  premises  and  property,  both  real  and  personal,  in 

^Seeante,  chap.  II.,  §  22;  also,  chap.  XIY.;  also,  chap.  XXII.,  §  881. 
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good  condition  and  repair,  to  the  end  that  the  said  road  may  be 
efficiently  operated  with  safety  and  convenience  to  the  public. 
To  the  same  end  he  shall,  from  time  to  time,  employ  and  dis- 
cbarge all  needful  laborers,  servants  and  agents,  and  purchase  and 
pay  for  all  sach  needful  material  and  supplies  as  may  seem  to  him 
necessary  and  proper  in  the  exercise  of  a  sound  discretion,  with 
leave  to  apply  to  the  court  from  time  to  time  as  he  may  be  advised 
for  directions  in  the  premises.  He  shall  settle  and  adjust,  accord- 
ing to  usage  and  the  usual  course  of  business,  all  outstanding 
traffic  balances  with  other  railroads,  and  like  balances  from  time 
to  time  as  may  arise.  And  he  shall  have  power  to  make  all  usual, 
necessary  and  proper  arrangements  for  the  interchange  of  busi- 
ness in  the  way  of  traffic  arrangements.  And  he  shall  have 
power  generally  to  do  and  perform  all  things  usual  and  proper 
according  to  the  rules  and  usages  of  good  railroad  management, 
to  increase  the  business  of  said  railroad,  and  promote  the  con- 
venience of  the  public. 

He  shall  have  power  to  prosecute  and  defend,  without  the 
further  order  of  this  court,  all  existing  actions  by  or  against  said 
company,  and  to  pay  and  defray  the  usual  and  ordinary  expenses 
incident  thereto.  He  shall  have  power  to  commence  and  prose- 
cute any  actions  which  in  the  usual  course  of  business  he  may 
deem  it  proper  and  necessary  to  commence  thereafter,  either  in 
the  name  of  the  said  company  or  in  his  own  name  as  such  receiver, 
as  he  may  be  advised.  He  sliall  have  full  power  to  defend  any 
and  all  suits  that  may  hereafter  be  brought  against  the  said  com- 
pany or  against  himself  as  such  receiver  (by  the  permission  of 
this  court),  and  to  defray  the  necessary  and  proper  expense  of 
such  prosecution  and  defenses.  He  shall  do  whatever  may  be 
needful  to  maintain  and  preserve  the  corporate  organization  and 
franchises  of  the  said  company  till  final  judgment  in  this  action, 
and  to  defray  the  necessary  and  proper  expenses  incident  thereto, 
and  in  all  and  singular  the  premises  he  shall  be  subject  to  such 
orders  and  directions  as  this  court  may  from  time  to  time  make, 
and  he  is  authorized  to  apply  from  time  to  time  for  such  orders 
and  directions  as  he  may  be  advised. 

As  soon  as  may  be  reasonably  done,  after  he  shall  have  entered 
upon  the  performance  of  his  duties,  the  said  receiver  shall  pay 
and  discharge  all  debts  due  from  said  company  to  laborers, 
servants,  agents  and  employees  of  all  kinds  for  services  rendered 
in  and  about  the  operation  of  the  railroads  of  the  said  company, 
and  in  and  about  tne  conduct  and  management  of  its  lawful  busi- 
ness. Such  payments  shall  not  embrace  debts  due  more  than 
four  months  prior  to  the  entry  of  this  order  without  the  further 
order  of  this  court  in  the  premises. 

He  shall  in  like  manner  ascertain  the  amount  due  by  the  said 
company,  and   unpaid,  for  current  materials  and  supplies  pur- 
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•chased  for  the  use  and  operation  of  the  railroads  of  the  said  com- 
pany within months  prior  to  the  entry  of  this  order,  and  he 

shall  pay  the  amount  found  to  be  justly  due,  but  he  sliall  not 
have  power  to  pay  such  debts  of  longer  standing  without  the  fur- 
ther order  of  tnis  court. 

He  shall  have  power  to  redeem  any  and  all  secnrities  of  the 
•company,  now  pledged  as  security  for  loans  of  money,  and  if 
needful  shall  have  power  to  borrow  money  for  this  purpose,  and 
he  shall  also  have  power  to  borrow  money  if  needful,  in  his  judg- 
ment, in  order  to  comply  with  the  directions  contained  in  this 
order,  and  so  far  as  may  be  needful  to  pay  for  current  necessities 
for  labor,  and  for  no  other  purpose  without  the  order  of  this 
court. 

The  receiver  shall  keep  a  full,  true  and  particular  account  of 
all  his  acts  and  doings  as  such,  of  all  the  property,  rents,  revenues, 
and  incomes,  and  of  all  his  payments  and  disbursements  in  the 
performance  of  the  duties  imposed  by  this  order.  And  he  shall 
once  in  every  three  months,  and  oftener  if  required,  render  to 
this  court,  and  file  with  the  clerk  thereof,  a  true,  full  and  particu- 
lar account  of  all  his  receipts  and  disbursements  in  the  premises. 
He  shall  keep  all  balances  of  moneys  in  his  hands  on  deposit  in 
some  bank  of  approved  credit  subject  to  his  order,  and  he  shall 
not  pay  out,  but  safely  keep  subject  to  the  further  order  of  this 
court,  all  such  moneys,  except  in  so  far  as  payment  and  dis- 
bursements are  authorized  by  the  terms  of  this  order.  The 
premises  considered,  it  is  further  ordered  that  the  said  defendant, 
the  Company,  be  and  the  said  company  is  hereby  com- 
manded and  strictly  enjoined  not  to  pay,  or  cause  or  permit  to  be 
paid,  any  interest  upon  any  of  the  mortgage  bonds  of  the  said 
•company  until  the  further  order  of  this  court  in  the  premises. 

And  the  said  company,  and  each  and  all  of  the  ofRcers  and 
agents  thereof,  are  also  strictly  commanded  and  enjoined  to  deliver 
up  and  render  to  the  said  receiver,  when  he  shall  have  become 
qualified  according  to  the  terms  of  this  order  to  enter  upon  his 
duties  as  receiver,  all  and  singular  the  premises  wliereof  he  is 
thereby  appointed  receiver ;  and  it  is  further  ordered  that  each  of 
the  said  defendant  trustees  respectively  of  the  mortgages  referred 
to  in  this  action  be,  and  they  hereby  are,  severally  and  respectively 
restrained  and  enjoined  from  commencing  or  prosecuting,  or 
causing  or  permitting  to  be  commenced  or  prosecuted,  any  action 
against  the  said  company,  or  in  any  wise  affecting  the  property 
thereof,  and  from  in  any  wise  interfering  with  the  said  company 
or  the  property  thereof  as  such  trustees  without  the  further  order 
of  this  court. 
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No.  12. 

SHORT  FORM  OF 
ORDER  APPOINTING  RECEIVER  FOR  A  RAILWAY.*" 

(Caption.) 

Upon  reading  and  considering  the  verified  bill  in  this  canse^ 
together  with  the  evidence  adduced,  on  motion  of  counsel  for  the 
plaintiff,  the  defendant  having  been  duly  notified  to  appear  by  its 

counsel,  it  is  ordered  by  the  court  that be  and  is  hereby 

appointed  receiver  of  this  court  of  all  and  singular  the  property, 

assets,  rights,  and    franchises   of   the  Railway   Company 

described  in  the  bill  of  complaint  herein,  wherever  situateo,  in- 
cluding all  the  railroad  tracks,  terminal  facilities,  real  estate,  ware- 
houses, ofiices,  stations,  and  all  other  buildings  and  property  of 
every  kind  owned,  held,  possessed,  or  controlled  by  said  company^ 
together  with  all  other  property  in  connection  therewith,  and  all 
moneys,  choses  in  action,  credits,  bonds,  stocks,  leasehold  interests, 
operating  contracts,  and  other  assets  of  every  kind,  and  all  other 

Eroperty,  real,  personal,  and  mixed,  held  or  possessed  by  it,  to 
ave  and  to  hold  the  same  as  the  officer  of  and  under  the  orders 
and  directions  of  the  court. 

The  said  receiver  is  hereby  authorized  and  directed  to  take 
immediate  possession  of  all  and  singular  the  property  above  de- 
scribed, wherever  situate  or  found,  and  to  continue  the  operation 
of  the  railroad  of  the  said  company,  and  to  conduct  systematically, 
in  the  same  manner  as  at  present,  the  business  and  occupation  of 
carrying  passengers  and  freight,  and  the  discharge  of  all  duties 
obligatory  on  said  company. 

And  said Railroad  Company,  and  each  and  every  of  its 

officers,  directors,  agents  and  employees  are  hereby  required  and 
commanded  forthwith  to  turn  over  and  deliver  to  sucn  receiver, 
or  his  duly  constituted  representative,  any  and  all  books  of  ac- 
counts, vouchers,  papers,  deeds,  leases,  contracts,  bills,  notes, 
accounts,  money  or  other  property  in  his  or  their  hands  or  under 
his  or  tiieir  control,  and  they  are  hereby  commanded  and  required 
to  obey  and  conform  to  such  orders  as  may  be  given  them  from 
time  to  time  by  said  receiver,  or  his  duly  constituted  representa- 
tive, in  conducting  the  said  railway  and  business,  and  in  discharg- 
ing his  duty  as  said  receiver.  And  they  and  each  of  them  are 
hereby  enjoined  from  interfering  in  any  way  whatever  with  the 
possession  or  management  of  any  part  of  the  business  or  property 

*  See  anU,  chap.  II.,  §  22;  chap.  XIY.;  chap.  XXIL,  §  881. 
Poster's  Federal  Practice. 
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over  which  said  receiver  is  so  appointed,  or  from  in  any  way  pre- 
venting or  seeking  to  prevent  the  discharge  of  his  duties  as  such 
receiver.  Said  receiver  is  hereby  fully  authorized  to  continue 
the  business  and  operate  the  railway  of  said  company,  and 
manage  all  its  property  at  his  discretion  in  such  manner  as  will, 
in  his  judgment,  produce  the  most  satisfactory  results  consistent 
with  the  discharge  of  the  public  duties  imposed  on  said  company^ 
and  to  collect  and  receive  all  income  therefrom  and  all  debts  due 
said  company  of  every  kind,  and  for  such  purpose  he  is  hereby 
invested  with  fuUpower  at  his  discretion  to  employ  and  discharge 
and  fix  the  compensation  of  all  such  oflBcers,  counsel,  managers, 
agents  and  employees  as  may  be  required  for  the  proper  dis- 
charge of  the  duties  of  his  trust. 

And  said  receiver  is  directed  to  deposit  the  moneys  coming  into 

liis  hands  in  some  bank  or  banks  in  the  city  of , ,  and 

to  report  his  selection  to  the  court. 

Said  receiver  is  hereby  fully  authorized  and  empowered  to 
institute  and  prosecute  all  such  suits  as  may  be  necessary,  in  his 

{'udgment,  to  the  proper  protection  of  the  property  and  trust 
lereby  vested  in  him,  and  likewise  defend  all  actions  instituted 
against  him  as  receiver,  and  also  to  appear  in  and  conduct  the 
prosecution  or  defense  of  any  or  all  suits  or  proceedings  now 
pending  in  any  court  against  said  company,  the  prosecution  or 
defense  of  which  will,  in  the  judgment  of  said  receiver,  be  neces- 
sary and  proper  for  the  protection  of  the  property  and  rights 
placed  in  nis  charge,  and  for  the  interest  of  the  creditors  and 
stockholders  of  said  company  said  receiver  is  hereby  required 
to  give  bond  in  the  sum  of  one  hundred  thousand  dollars 
($100,000)  with  security  satisfactory  to  this  court,  for  the  faithful 
discharge  of  his  duties,  and  is  also  required  to  make  and  file  full 
reports  in  this  court  quarterly. 

And  the  court  reserves  the  right  by  orders  hereinafter  to  be 
made,  to  direct  and  control  the  payment  for  all  supplies,  materials, 
and  other  claims,  and  to  in  all  respects  regulate  and  control  the 
conduct  of  said  receiver. 


Judge. 

And  thereupon  came  in  open  court  said ,  and  accepted  such 

appointment,  and  was  thereupon  duly  sworn  according  to  law, 

and  tendered  his  bond  as  required  by  said  order,  with and 

as  sureties  therein,  which  bond  is  hereby  approved  and 

accepted. 
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No.  13. 

ORDER  APPOINTING  RECEIVER  ON  FORECLOSURE 
BY  THE  TRUSTEES  OF  A  CORPORATION  MORT- 
GAGE FOR  THE  BENEFIT  OF  BONDHOLDERS.' 

(Title.) 

Upon  reading  and  filing  the  verified  complaint  (or  bill  of  com- 
plaint) herein,  and  the  affidavit  of ,  verified ,  1S9-,  and 

the  affidavit  of ,  verified 189-,  and  it  appearing  that 

bj  an  order  of  this  court  entered  herein  on  the day  of 

189-, to  show  cause  why  a  receiver  ol  all  the  premises  and 

property  described  in  the  complaint  should  not  be  appointed,  with 
the  usual  powers  of  receivers  in  such  cases,  and  with  all  the 
powers  provided  for  in  the  indentures  of  mortgage  set  forth  in 
the  complaint,  and  why  the  plaintiff  should  not  nave  other  or 
further  relief  in  the  premises  as  may  be  just ;  together  with  due 
proof  of  the  service  of  the  summons  in  this  action  and  said  com- 
plaint, affidavit  and  order,  to  show  cause,  upon  the  said  defendant. 

And  after  hearing ,  Esq.,  of  counsel  for  the  plaintiff,  and 

,  Esq.,  on  behalf  of  the  defendant  in  opposition,  and  on 

motion  of ,  attorney  for  plaintiff,  for  a  receiver  herein,  which 

motion  the  court  now  finds  should  be  granted, 

It  is  ordered  and  adjudged  that be  appointed  receiver  of 

all  the  premises  and  property  described  in  the  complaint,  (or  bill) 
with  the  usual  powers  of  receivers  in  such  cases,  and  with  all  the 
powers  provided  for  in  the  mortgage  or  deed  of  trust  set  forth  in 
the  complaint,  the  property  described  in  said  mortgage  embracing 
all  the  property,  both  real  and  personal,  and  all  the  goods  ana 
chattels,  franchises,  privileges,  rights  and  liberties  to  the Com- 
pany, in  any  wise  appertaining  or  belonging,  or  which  it  may  here- 
after acquire  or  in  any  way  become  entitled  to,  together  with  all  and 
singular  the  tenements,  hereditaments  and  appurtenances  there- 
unto belonging  or  in  any  wise  appertaining,  and  the  reversions, 
remainders,  rents,  issues  and  profits  thereof,  and  also  the  estate, 
right,   title,  interest,    property,    possession,  claim,  and  demand 

whatsoever,  as  well  in  law  as  in  equity,  of  the  said Company, 

of,  in  and  to  the  same,  and  any  and  every  part  thereof,  with  the 
appurtenances. 

'See  ante,  chap,  n.,  §  22;  chap.  XH.;  chap.  XXIL,  §  881. 
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No.  14. 

OEDER  APPOINTING  RECEIVER  OF  PARTNERSHIP 
ASSETS  (SHORT  FORM)  BY  CONSENT.' 

(TiTLB.) 

On  reading  the  complaint  and  answer  herein,  and  the  notice  of 

this  motion,  dated ,  189-  (and  the  consent  of  ,  dated 

,  189-),  and  the  affidavit  of  ,  verified  ,  1S9-,  and 

after  hearing ,  Esq.,  attorney  for  the  plaintiff,  and  the  de- 
fendants appearing  by  {numes)^  their  attorneys,  and  consenting 
thereto,  it  is,  on  motion  of ,  attorney  for  the  plaintiff : 

Ordered  and  decreed  that is  hereby  appomted,  with  the 

usual  powers  and  duties,  receiver  of  the  copartnership  property, 

assets  and  effects  of  the  firm  of (or,  of  the  late  firm  of ), 

of ,  and  of  tlie  defendant ,  as  survivor  of  said  firm,  and 

that  said  receiver,  after  he  shall  have  duly  qualified,  shall  proceed 
forthwith  to  take  possession  of  said  copartnership  property,  and 
the  parties  hereto  and  each  of  them  are  hereby  directed  to  deliver 
and  transfer  the  same  and  all  the  partnership  books,  papers  and 
effects  to  him ;  and  he  shall  sell  the  same  (subject  to  the  order  of 
the  court)  at  public  or  private  sale,  as  he  shall  deem  most  for  the 
interest  of  the  parties;  and  recover  and  collect  and  reduce  to 
money  the  property,  claims,  demands,   bills,   accounts   and   all 

rights  of  action  of  said  copartnership  (c/?%  said ,  as  survivor 

thereof),  and  shall  retain  such  proceeds  subject  to  the  order  of 
this  court. 

(  Where  conveyance  is  necessary,  direct  it/  for  instance,  thus :) 

And,  it  further  appearing   that   the  title  to  the  said  s,  or 

some  of  them,  or  portions  of  them,  stand  in  the  name  of  the  in- 
dividual partners,  of  the  said  firm,  it  is  ordered  that  the  plaintiff 
and  the  defendants  and  each  of  them  forthwith  convey  to  the  said 
receiver  by  good  and  sufficient  bills  of  sale  and  conveyances,  all 
s  or  interests  in  s,  or  any  other  property  of  tne  copart- 
nership standing  in  their  joint  or  individual  names. 

{Directions  as  to  carrying  on  business,  if  desired,  may  he 
thxLS :)  It  is  further  ordered  and  decreed  that  the  said  receiver 
may  complete  the  unfinished  contracts  of  said  copartnerehip  if  he, 
in  his  discretion,  shall  deem  it  advisable  so  to  do. 

{Or,  That  the  said  receiver  shall  not  enter  upon  any  new  busi- 
ness, but  shall  put  the  unfinished  stock  of  saia  partnership  now 
on  hand  into  marketable  condition  as  speedily  as  possible.) 

{Or,  That  the  said  receiver  be,  and  he  hereby  is,  authorized  to 

carry   on   the   said   business   as   heretofore   carried   on  to 

such  an  extent  only  that  he  may  (charter)  the s  of  said  co- 

>8eea7i(0,  chap.  II.,  §22;  chap.  XL;  chap.  XXII.,  §  381. 
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partnei*ship  to  other  persons  or  parties  for  hire  until  such  time  as 
the  said s  can  be  sold  to  advantage,  with  full  power  and  au- 
thority te  the  said  receiver  to  sell  the  same  upon  such  terms  as 
he  may  deem  proper  and  as  shall  be  approved  by  this  court. 

{Bond  clausSj  %f  security  he  required,) 

(  Where  order  is  made  in  anticipation  of  dissolutiofiy  it  may 
he  directed)  that  said  receiver  shall  not  enter  upon  his  duties  unt^ 
the day  of next. 


No.  15. 

ORDER  APPOINTING  MANAGING  RECEIVER  OF  A 

JOINT  BUSINESS. 

(Title.) 

{Recits  trial  and  Jindings,)    It  is  ordered  and  adjudged  that 

the  said be,  and  he  hereby  is,  appointed  manager  of  the  said 

business  of ,  and  receiver  of  the  property,  assets,  moneys  and 

matters  pertaining  to  the  closing  up  of  the  said  business,  upon 
executing  and  tiling  a  proper  bond  in  the  penal  sum  of dol- 
lars, with  leave  to  either  party  to  move  an  increase,  if  any  reason 
exist  therefor  at  any  time,  conditioned  for  the  due  and  faithful  per- 
formance of  the  trusts  reposed  in  him  by  this  order,  to  be  ap- 
proved by  this  court,  and  tliat  upon  such  execution,  filing  and  ap- 
proval the  said be,  and  he  is  hereby  vested  with  the  usual 

powers  of  managers  and  receivers  in  such  cases,  and  with  power 
to  collect,  sue  for  and  recover  the  moneys  and  property  that 
may  pertain  or  belong  to  the  closing  up  of  the  said  business, 

including  all  funds  in  the  hands  of  the  defendant ^  (as  acting 

treasurer)  of  the  said ,  and  all  funds  now  in  the  hands  of,  or 

from  time  to  time  becoming  due  from,  the  plaintiff  or  the  said 

,  under  the  said  agreement,  and  which  may  be  necessary  for 

the  payment  of  the  expenses  of  such  closing  up,  and  of  the  losses 

and  other  debts  and  liabilities  of   the  said  ^  or  otherwise 

necessary  to  be  paid  from  time  to  time  in  the  closing  up  of  the 

said  busine:is,  and  that  as  such  manager  and  receiver  the  said 

is  authorized  to  carry  on  the  said  business  by  (collection  of  pre- 
miums«  cancelation  t»f  policies^,  adjustment,  payment  and  settle- 
ment of  losses  and  otherwise,  conformably  with  the  orders  and 

directions  of  this  court, ,  1S9-,  until  the  further  order  of  this 

court. 

And  it  is  further  ordered,  that  the  said  receiver,  as  soon  as  may 
be,  shall  make  and  tile  with  the  clerk  of  this  court  a  proper  in- 
ventory of  all  the  p^o}x^rty  and  assets  now  belonging  or  pertain- 
ing to  the  siiid . 
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No.  16. 

ORDER  APPOINTING  MANAGER  OF  A  MINE. 

(TrrLB.) 

{Beoite  trial  and  jmdings,)    It  is  ordered  and  adjudged  that 
be,  and  he  hereby  is,  appointed  manager  of  all  mining  opera- 


tions to  be  carried  on  in  and  oy  the  use  of  the  adit  or  tunnel  men- 
tioned in  the  pleadings  in  this  cause,  and  of  the  use  of  the  said 
fidit  or  tunnel,  and  of  the  railroad  therein,  and  of  the  use  of  the 
railroad  connecting  the  mine  with  the  public  railroad,  or  used  in 
connection  therewith,  and  of  the  use  of  the  ore  dock,  and  the 
other  implements,  tools  and  property  used  in  opening  and  work- 
ing said  mine  by  said  {names),  and  said  manager  shall  have  power 
to  control  and  manage  the  conduct  of  all  persons  who  shall  con- 
duct or  may  be  employed  in  said  mining  operations  in  conformity 
with  the  principles  declared  by  the  order  made  in  this  cause  be- 
tween {names),  bearing  date  the ,  189-,  and  with  the  direc- 
tions of  this  order. 

And  each  of  the  parties  having  been  given  notice  in  writing, 
as  specified  in  the  above-mentioned  order,  that  is  to  say,  the  said 

defendants  and  having  served  upon  and  , 

attorneys  for and  also  for  the Company,  notice  in  writ- 
ing that  they  intend  at  once  to  work  and  operate  said  mine  to  the 

full  extent  of  its  capacity,  and  the  said and  the  said  

Company  having  served  upon  said and notices  in  writing 

that  he  and  they  are  able  and  elect  to  furnish  the  said  defendants 

with  the ores  to  which  they  are  entitled  by  the  terms  of  the 

-contract  mentioned  in  said  pleadings,  made  by  said Company 

with  said and  dated ,  189-,  direction  is  hereby  given  to  said 

manager  that  said  plaintiffs  shall  forthwith  be  permitted  to  have 
the  exclusive  use  and  possession  of  said  adit  or  tunnel,  and  the 
other  tools,  implements  and  property  used  in  opening  and  work- 
ing said  mine,  for  the  purpose  of  mining  and  making  delivery  to 
said  defendants  of  such  part  of  the  minerals  and  ores  as  they  are 

now  entitled  to  under  said  contract,  bearing  date ,  1S9-;  that 

such  use  and  possession  shall  only  continue  for  such  period  of  time 
as  in  the  judgment  of  the  manager  shall  be  reasonably  necessary 
for  the  purpose  of  mining  and  making  delivery  of  said  minerals 
and  ores ;  and  after  such  period  has  expired,  the  use  and  posses- 
sion of  the  parties  of  said  adit  or  tunnel,  and  the  other  imple- 
ments, tools  and  property  used  in  opening  and  working  said 
mine,  shall  be  regulated  and  controUea  by  the  said  manager  in 
-conformity  to  the  respective  rights  of  the  parties  therein  and 
thereto  as  defined  and  settled  by  the  order  of  this  court  made 

,  189-,  in  the  cause  wherein  was  plaintiflE  and  

were  defendants. 
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And  it  is  further  ordered  that  either  party  have  the  liberty,  oa 
reasonable  notice  to  the  attorneys  of  the  opposite  party,  to  apply 
for  further  directions  to  said  manager,  and  to  apply  for  relief 

Sending  this  suit,  until  the  determination  of  the  cause  on  final 
earing.  And  it  is  further  ordered  that  the  compensation  of 
such  manager  shall  be  paid  by  the  parties  equally  while  they 
jointly  occupy  the  adit  or  tunnel,  and  in  the  case  of  exclusive  occu- 
pation by  either,  then  such  party  shall  pay  the  whole. 

No.  17. 

ORDER  GRANTING  INJUNCTION  AND  APPOINT- 
ING RECEIVER  OF  PROPERTY  BECAUSE  OF 
MISCONDUCT  OF  OFFICERS.* 

(TiTLB.) 

Comes  now  the  plaintiff  by  his  attorney,  and  moves  the  court 
that  a  receiver  be  appointed  herein,  which  motion  is  supported 

by  the  affidavit  of ;  and  it  appearing  by  the  affidavit  of , 

verified  the day  of ,  189-,  that  due  notice  of  this  motion 

was  served  upon  the  defendants and 

{And  if  an  injunotion  is  sought^  ad<i:)  and  it  appearing 
{reciting  ground  of  injunction^  and  addi/ng :)  and  the  plaintiff 
having  given  the  (bond  or  undertaking)  required  by  law  in  the 
sum  of dollai's  : 

It  is  ordered  and  adjudged  that  ,  of ,  be,  and  hereby 

is,  appointed  receiver  of  {specif  yinci  the  particular  property  to  le 
readied^  or ^  if  dissolution  or  distribution  of  all  assets  is  sought:) 

the  defendant,  the   Company,  its  stock,  bonds,  property, 

franchises,  contracts,  claims,  demands,  things  in  action  and  eifects 
of  every  kind  and  nature,  with  the  usual  powers  and  duties 
according  to  law  and  the  practice  of  this  court. 

That  before  entering  upon  the  duties  of  his  trust,  said  receiver 

execute  to ,  clerk  of  this  court  {where  by  statute  or  practice 

it  is  proper  to  make  the  bond  to  the  clerk)^  and  file  with  said 

clerk,  a  bond  with  at  least sufficient  sureties,  to  be  approved 

by  this  court,  conditioned  for  the  faithfnl  discharge  of  his  duties 
as  receiver  {if  dissolution  or  distribution  of  assets  is  sought  add : 
and  for  the  due  accounting  for  all  moneys  and  property  received 
by  him). 

{For  suspension  of  directors^  when  allowable^  etc,^  add  as 
follows :) 

That  the  defendants  {naming  them)  be,  and  each  of  them  is, 
hereby  suspended  from  his  office,  and  enjoined  and  restrained 
from  doing  or  performing  any  act  or  thing  as  directors  {or  trns- 

>  See  ante,  chap.  II.,  §  22;  chap.  XIL 
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tees),  oflScers,  agents  or  servants  of  the Company,  until  the 

further  order  of  this  court  in  the  premises. 

No.  18. 

OEDER  FOR  APPOINTING  RECEIVER  OF  SPECIFIC 
PERSONAL  PROPERTY.* 

(Title.) 

{Becite  hearing  before  the  court  and  its  Jinding.)  It  is 
ordered  and  declared  that be,  and  hereby  is,  appointed  re- 
ceiver of  [the bales  of  cotton  now  on  board  the  ship at 

{describe  the  property^  where  located  and  vn  who%e  possessiony] ; 
and  said  receiver  is  hereby  authorized  to  expena  a  sufficient 
sum  of  money  to  insure  tfie  safe  arrival  of  said  (cotton)  and 

is  directed  to  sell  such  (cotton')  when  the  same  shall  arrive  in , 

and  to  receive  the  money  arising  from  the  sale  thereof,  and  to 
apply  a  sufficient  part  of  such  money  in  repaying  what  he  shall 
expend  in  respect  of  such  insurance  as  aforesaid,  and  in  paying 
all  necessary  and  proper  expenses  attending  the  receipt  and  sale 
of  the  said  (cotton)  (and  to  pay  the  surpuis  of  such  money  into 
,  in  trust  in  this  cause). 

No.  19. 

ORDER  APPOINTING  RECEIVER  WITHOUT  PREJU- 
DICE TO  THE  RIGHTS  OF  PRIOR  ENCUM- 
BRANCERS AND  WITH  OPTIONAL  LEAVE  TO 
KEEP  DOWN  CHARGES.' 

(Title.) 

{After  recitation  of  finding  and  appointment^  say :)  But  this 
appointment  is  to  be  without  prejudice  to  the  rights  of  any  prior 
encumbrancers  upon  the  said  estates,  who  may  think  proper  to  take 
possession  of  the  same  by  virtue  of  their  respective  securities,  or, 
if  any  prior  encumbrancer  is  in  the  possession,  then  without 
prejudice  to  such  possession ;  and  the  tenants  of  the  said  free- 
hold and  leasehold  estates  are  subject  as  aforesaid  to  attorn  and 

pay  their  rents  in  arrears  and  growing  rents  to  the  said ,  as 

such  receiver,  and  such  receiver  is  to  be  at  liberty,  if  he  shall 
think  proper  (but  not  otherwise),  out  of  the  rents  and  profits  to 
be  received  by  him,  to  keep  down  the  interest  upon  the  prior  en- 
cumbrances according  to  their  priorities,  and  is  to  be  allowed  such, 
payments,  if  any,  on  passing  his  accounts. 

1  See  ante,  chap.  II.,  §  22. 

'See  ante,  chap.  II.,  note  22;  chap.  XII. 
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No.  20. 

OKDER  APPOINTING  RECEIVER  OF  RENTS  AND 
PROFITS  IN  FORECLOSURE  OR  OTHER  ACTION 
AFFECTING  REAL  PROPERTY;  WITH  INJUN& 
TION  AGAINST  DEFENDANT.' 

(Title.) 

[^Recite  dccording  to  the  case,  (md  recite  aUo  the  ground  of 
the  injunction  I  for  instance,  thus :  And  it  appearing  that  the 
mortgaged  premises  are  an  inadequate  security  for  the  mortga^ 

debt,  and  that  no  one  except  the  defendant  is  jpersonidly 

liable  for  the  debt,  and  that  he  is  insolvent  and  that  the  defend- 
ants are  about  to  collect  the  rents ;  {and  if  the  injunction  is  other 
thorn,  am,  order  to  st'O/y  waste  or  other  damages,  or  to  protect  ths 
receiver,  add :)  and  the  plaintiff  having  given  security  as  required 
by  law.] 

It  is  ordered  and  decreed  that ,  of ,  be,  and  he  hereby  is, 

appointed,  with  the  usual  powers  and  directions,  receiver  (for  the 
benefit  of  the  plaintiff)  of  all  the  rents  and  profits  now  due  and 
unpaid,  or  to  become  due  pending  this  action,  and  issuing  out  of 
the  (mortgaged)  premises  mentioned  in  the  complaint  and  known 
and  described  as  follows :  {description.) 

{Direction  to  collect  may  he  as  follows ;)  That  said  receiver 
be,  and  he  hereby  is,  directed  to  demand,  collect  and  receive  from 
the  tenant  or  tenants  in  possession  of  said  premises  (or  other  per- 
-sons  liable  therefor),  all  the  rents  therefor  now  due  and  unpaid 
and  all  rents  hereafter  to  become  due. 

{Directio7i  that  tenants  pay.)  That  the  tenants  in  possession 
of  such  premises  and  other  persons  liable  to  such  rents  are  hereby 
enjoined  and  restrained  from  paying  any  rent  for  such  premises 
to  the  defendant,  his  agents,  servants  or  attorneys. 

{Direction  to  surrender  possession,)  That  all  persons  now  or 
hereafter  holding  possession  of  said  premises,  or  any  part  thereof, 
and  not  holding  such  possession  under  valid  and  existing  leases, 
do  forthwith  surrender  such  possession  to  said  receiver. 

{Power  to  recover  and  protect  possession^  That  the  said  re- 
ceiver be,  and  hereby  is,  authorized  to  institute  and  carry  on  all 
legal  proceedings  necessary  for  the  protection  of  all  premises  de- 
scribea  in  the  complaint  or  referred  to  in  this  order,  including 
such  proceedings  as  may  be  necessary  to  recover  possession  of 
the  whole  or  any  part  of  said  premises,  and  to  institute  and  pros- 
ecute suits  for  the  collection  of  rents  now  due  or  hereafter  to  be- 
come due  on  the  aforesaid  premises  or  any  part  thereof,  and  to 

'  See  anU,  ckap.  X. 
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institute  and  prosecute  summary  proceedings  for  the  removal  of 
any  tenant  or  tenants  or  other  persons  therefrom. 

(Power  to  rent^  insv/re^  repair^  etc.)  And  said  receiver  is 
hereby  authorized  from  time  to  time  to  rent  or  lease,  as  may  be 
necessary,  for  terms  not  exceeding  one  year,  any  of  said  premises ; 
and  to  Keep  the  property  insured  against  loss  or  damage  by  fire, 
and  in  repair,  and  to  pay  the  taxes,  assessments  and  water  rates 
{w  case  of  ground  rent  wad  the  rent  reserved  iy  said  mortgaged 
leas^  upon  said  premises. 

{Power  to  employ  agent.)  And  said  receiver  is  hereby  author- 
ized to  employ  an  agent,  if  he  shall  deem  proper,  to  rent  and 
manage  said  premises,  collect  the  rents  and  keep  the  premises 
insured  and  in  repair,  and  to  pay  the  reasonable  value  for  his 
services  out  of  the  rent  received. 

{Injunction  against  defendant  receiving  rent.)  That  during 
the  pendency  of  this  action  the  defendant  and  his  agents  and 
attorneys  be  enjoined  and  restrained  from  collecting  the  rents  of 
said  premises,  and  from  interfering  in  any  manner  with  the  prop- 
erty or  its  possession. 

{Direction  as  to  applying  rents,  etc.,  in  foreclosure.)  That  the 
said  receiver  retain  flie  moneys  which  may  come  into  his  hands 
by  virtue  of  his  said  appointment  until  the  sale  of  the  premises 
mentioned  in  the  complaint  under  the  judgment  to  be  entered 
in  this  action,  and  that  he  then,  after  deducting  his  proper  fees 
and  disbursements  therefrom,  apply  the  said  moneys  to  the  pay- 
ment of  any  deficiency  there  may  be  of  the  said  amount  directed 
to  be  paid  to  the  plaintiff,  in  and  by  the  said  judgment,  and,  in 
case  there  be  no  such  deficiency,  that  he  retain  the  said  moneys 
in  his  hands  until  the  further  order  of  the  court  in  the  premises. 

{Bond  clause.) 

{Leave  fo7\further  directions.)  That  the  said  receiver  and  any 
party  hereto  may  at  any  time,  on  proper  notice  to  all  parties  who 
may  have  appeared  in  this  action,  apply  to  this  court  for  further 
or  other  instructions,  and  for  further  power  necessary  to  enable 
said  receiver  properly  to  fulfill  his  duties. 

No.  21. 

ORDER  TO  SHOW  CAUSE  WHY  A  RECEIVER  SHOULD 
NOT  BE  APPOINTED  AT  THE  SUIT  OF  THE  PEO- 
PLE OR  A  STOCKHOLDER,  OFFICER  OR  CREDI- 
TOR, FOR  MISCONDUCT  OF  DIRECTORS,  ETC. 

(Title.) 

Comes  now  the  plaintiff ,  by  his  attorney,  and  on  motion, 

supported  by  the  affidavit  of  said ,  moves  for  a  rule  requir- 

42 
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ing  the  defendant  to  show  cause  why  the  said  individaal  defend- 
ants  should  not  be  compelled  to  account  for  their  official  conduct 
in  the  management  and  disposition  of  the  funds  and  property  of 
the  defendant,  the  »  Company,  committed  to  their  cnai^  as 
officers  thereof. 

And  why  the  defendants  above  named,  and  each  of  them, 
should  not  be  enjoined  and  restrained  from  collecting  or  receiv- 
ing any  debt  or  demand,  and  from  paying  out  or  in  any  manner 
interfering  with  any  money,  property  or  effects  of  the  defendant, 
the Company,  during  the  pendency  of  this  action. 

And  why  a  receiver  or  receivers  of  the  property  {describvrig  U) 

of  the  defendant,  the  Company,  shoula  not  forthwith  be 

appointed  by  this  court  with  the  usual  powers  of  receivers  in  like 
cases. 


No.  22. 

BOND  OF  RECEIVER.    (PARTNERSHIP.)* 

Know  all  men  by  these  presents,  that  we ,  principal, and 

and ,  as  sureties,  are  held  and  firmly  bound  unto 


clerk  of  this  court  {or  the  People  of  the  State  of \  in  the  sum 

of dollars,  for  the  payment  of  which,  well  and  truly  to  be 

made,  we,  and  each  of  us,  bind  ourselves  respectively  and  our 
respective  heirs,  executors  and  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents. 

Sealed  with  our  seals,  and  dated  the day  of ,  189- 

Whereas,  by  an  order  of  the court  of bearing  date 

the  day  of  ,  189-,  made  at  the  term  thereof, 

held  on  said  day  at ,  in  an  action  wherein is  plaintiff, 

and and  others  are  defendants,  the  above-bounden was 

appointed  receiver  of  the  partnership  property  and  assets  of  said 
plaintiff  and  defendants : 

Now,  the  condition  of  this  obligation  is  such  that  if  the  above* 

bounden shall,  according  to  the  rules  and  practice  of  the 

court,  duly  file  his  inventory,  and  annually,  or  oftener  if  there- 
unto required,  duly  account  for  what  he  shall  receive  or  have  in 
charge  as  receiver  in  the  said*  cause,  and  pay  and  apply  what  he 
shall  receive  or  have  in  charge  as  he  may  from  time  to  time  be 
directed  by  the  court,  and  do  and  perform  his  office  of  receiver  in 
all  things  according  to  the  true  intent  and  meaning  of  the  afore- 
said order ;  for  any  other  and  all  other  orders  of  said  court) 

(Or,  that  if  the  above-bounden shall  faithfully  disdiarge 

^Qeeante,  chap.  XL,  §  28;  chap.  XXII.,  §  379. 
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hifi  duties  as  such  receiver  and  shall  duly  account  for  all  moneys 
received  by  him,  and  shall  obey  all  orders  of  said  court;^ 

Then  this  obligation  shall  be  void,  otherwise  to  remam  in  full 

force.  (seal.) 

(sea!l.^ 

-(seal.) 


Taken  and  approved  this day  of ,  189- 


Judge. 

No.  23. 

ANOTHER  FORM  OF  BOND." 

Know  all  men  by  these  presents,  that  we ,  principal,  and 

and ,  as  sureties,  are  held  and  firmly  bound  unto  the 


People  of  the  State  of ,  in  the  sum  of dollars,  lawful 

money  of  the  United  States  of  America,  to  be  paid  to  the  People 

of  the  State  of ,  for  which  payment,  well  and  truly  to  be 

made,  we,  and  each  of  us,  bind  ourselves  respectively  and  our 
respective  heirs,  executors  and  administrators,  jointly  and  sever- 
ally, firmly  by  these  presents. 

Sealed  with  our  seals  and  dated  this day  of ^  189-. 

Whereas,  by  an  order  of  this  court  bearing  date  the day 

of ,  at  the term  thereof  held  on  said  day  in  an  action 

wherein was  plaintiff  and was  defendant,  the  above- 

bounden was  appointed  receiver  of  the  property  and  assets 

of  (plaintiff's  and  defendant's  property,  if  a  partnership  matter^  or 
wJuxtever  the  facts  may  he\ 

Now,  the  condition  of  tne  above  obligation  is  such  that  if  the 

said shall,  according  to  the  rules  and  practice  of  this  court, 

faithfully  discharge  his  duties  as  receiver  herein,  obey  each  and 
all  of  the  orders  of  this  court  touching  his  duties  and  administra- 
tion of  said  estate,  and  duly  account  for  what  he  shall  receive  or 
have  in  charge  as  such  receiver,  and  pay  over  and  apply  the  same 
as  directed  by  the  court,  and  perform  the  duties  of  his  office  of 
receiver  in  all  things  according  to  the  true  intent  and  meaning  of 
this  order,  then  this  obligation  shall  be  void,  otherwise  to  remain 
in  full  force  and  effect.  {Tf  the  statute  prescribes  a  form  of  bond 
then  in  such  casefoUow  the  form  of  such  bond  strictly.) 

(seal.) 

(seal.) 

(seal.) 


Bee  ante,  chap.  II.,  §  38;  chap.  XXII..  §§  877-880. 
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No.   24. 

SHOKT  FORM  OF  BOND." 

Know  all  men  by  these  presents,  that  we as  principal, 

and  — —  as  surety,  all  of  the  county  of and  state  of  , 

are  held  and  iirmly  bound  unto  the  People  of  the  State  of j 

in  the  sum  of  dollars,  for  the  payment  of  which  sum,  well 

and  truly  to  be  made,  we,  and  each  of  us,  bind  ourselves,  jointly 
and  severally,  and  our  respective  heirs,  executors  and  adminis- 
trators,  firmly  by  these  presents. 

Signed,  sealed  and  dated  the day  of j  189-. 

The  condition  of  the  above  obligation  is  such,  that  whereas,  by 

an  order  of  the  court  of  county  sitting  in  chancery, 

made  on  the day  of ,  189-,  in  a  cause  therein  pending, 

wherein is  complainant,  and defendant,  it  was  among 

other  things  ordered,  that  the  above-bounden be  appointed 

receiver  of  all  the  property,  equitable  interests,  things  in  action 
and  effects  of  the  defendant except  such  as  are  by  law  ex- 
empt, and  that  he  be  vested  with  all  the  rights  and  powers  of  a 
receiver  in  chancery,  upon  his  filing  a  bond  for  the  laithf  ul  per- 
formance of  his  duties,  in  the  penal  sum  of dollars,  and  the 

approval  thereof. 

Now,  therefore,  if  the  said shall  duly  account  for  what 

shall  come  to  his  hands  or  control  as  such  receiver,  and  pay  and 
apply  the  same  from  time  to  time  as  he  may  be  directed  by  said 
court,  and  obey  such  orders  as  said  court  may  make  in  relation 
to  said  trust,  and  in  all  respects  faithfully  discharge  the  duties  of 
said  trust,  then  the  above  obligation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

Approved,  )  (seal.) 

(seal.) 

(seal.) 


No.  25. 

ASSIGNMENT  (GENERAL)  TO  RECEIVER  OF  PART- 
NERSHIP ASSETS.' 

This  indentube,  made  the —  day  of ,  189-,  between 

and ,  heretofore  partners  in  trade,  doing  business  in  the  city 

of ,  under  the  title  of ,  of  the  first  part,  and ,  re- 

•  See  ante,  ciiap.  II.,  §  28;  chap.  XXII.,  §§  377-879. 

*  See  ante,  chap.  U..  g  22. 
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ceiver  of  the  estate  and  effects  hereinafter  referred  to,  appointed 
by  the court,  of  the  second  part,  witnesseth : 

Whereas,  by  an  order  of  the  said  court  made  at  the term, 

in  an  action  wherein  the  said was  plaintiff  and  the  said 

was  defendant,  the  said  party  of  the  second  part  was  appointed 
such  receiver,  and  has  given  and  filed  the  requisite  bond  pursuant 
to  law  and  said  order ; 

Now,  this  indenture  witnesseth,  that  the  said  parties  of  the  first 
part,  in  obedience  to  the  said  order,  and  in  consideration  of  the 
premises  aforesaid,  and  of  one  dollar  to  them  in  hand  paid  by  the 
said  party  of  the  second  part  at  or  before  the  execution  hereof, 
the  receipt  whereof  is  hereby  acknowledged,  have,  and  each  of 
them  has,  conveyed,  assigned,  transferred  and  delivered  over,  and 
by  these  presents  do,  and  each  of  them  does,  convey,  assign, 
transfer  and  deliver  over,  unto  the  said  party  of  the  second  part, 
under  the  direction  of  the  said  court,  all  and  every  the  stocK  in 
trade,  good  will,  estate  real  and  personal,  chattels-real,  moneys, 
outstanding  debts,  things  in  action,  equitable  interests,  property 
and  effects  whatsoever  and  wheresoever,  of  or  belonging  to  the  said 
firm,  or  to  the  said  parties  of  the  first  part  as  partners  therein, 
the  said  firm,  or  they  or  either  of  them  as  such  partners  therein, 
had  any  estate,  right,  title  or  interest  at  the  time  of  the  commence- 
ment of  said  action,  to  wit,  on  the day  of last ;  and  also 

all  deeds,  writings,  leases,  muniments  of  title,  books  of  account, 
papers,  vouchers  and  other  evidences  whatsoever  relating  or  ap- 
pertaining thereto. 

To  have  and  to  hold  the  same  unto  him,  the  said  party  of  the 
second  part,  as  such  receiver  as  aforesaid,  and  to  his  successors 
and  assigns,  subject  to  the  order,  direction  and  control  of  the  said 

court.     And  for  better  and  more  effectually  enabling  the 

said  party  of  the  second  part,  his  successors  and  assigns,  to  recover 
and  receive  any  part  of  the  stock,  estate,  book-debts,  property, 
choses  in  action  and  effects  hereby  conveyed,  assigned  and  trans- 
ferred, they,  the  said and  have  made  and  appointed, 

and  by  these  presents  do  make  and  appoint,  the  said ,  party 

of  the  second  part,  his  successors  and  assigns,  the  attorney  of 
them,  the  said  parties  of  the  first  part,  in  their  names  or  in  his 
own  name,  to  commence,  continue,  discontinue  and  again  bring, 
perfect,  and  carry  out  actions  and  suits  and  special  proceedings 
against  any  persons  or  corporations  for  or  on  account  of  all  or  any 
part  of  the  said  estate,  stock,  property,  book-debts,  choses  in 
action  or  effects. 

In  witness  whereof  the  said  parties  of  the  first  part  have  here 
unto  set  their  hands  and  seals  tne  day  and  year  first  above  written. 

{Signature.)  (seal.) 

{Aohnowledgment) 
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No.  26. 

NOTICE  BY  EECEIVER  TO  CREDITORS  AND  DEBT- 
ORS OF  APPOINTMENT  AND  NOTICE  TO  PRE- 
SENT CLAIMS. 

(Caption.) 

to  all  whom  it  may  concern  ! 

Notice  is  hereby  given  that  I  have  been  appointed  by  the 

court  of  the  state  of ,  in  said  action,  receiver  of  the 

Company,  and  of  all  its  property  and  effects,  and  that  I  have  daly 
qualified  as  such  receiver,  and  I  do  require  as  follows : 

1.  All  persons  indebted  to  said  corporation  to  render  an  ac- 
count to  me,  at  my  office,  No.  — , street,  in  the  city  of , 

and  county  of ,  in  said  state,  by  the day  of ,  189-, 

of  all  debts  and  sums  of  money  owing  by  them  respectively,  and 
to  pay  the  same  to  me. 

2.  All  persons  having  in  their  possession  any  property  or  ef- 
fects of  said  company  to  deliver  the  same  to  me  by  tne  said  day. 

3.  All  the  creditors  of  said  corporation  to  deliver  their  respec- 
tive accounts  and  demands  to  me  by  the  said  day. 

4.  All  persons  holding  any  open  or  subsisting  contracts  of  said 
corporation,  to  present  the  same,  in  writing  and  in  detail,  to  me, 
at  tne  place  aforesaid,  on  or  before  the  said  day. 

Dated  this day  of ,  189-. 

Receiver. 

No.  27. 

ORDER  ON  CREDITORS  TO  EXHIBIT  CLAIMS. 

(Title.) 

It  is  ordered  that  a  notice  be  published,  as  hereinafter  directed^ 

requiring  all  the  creditors  of  said Company,  and  all  persons 

having  claims  of  any  kind  against  it,  to  exhibit  the  same  to  said 
receiver,  at  a  place  to  be  specified  in  such  notice. 

That  said  notice  be  published  once  a  week  for ,  in  a  news- 
paper published  in ,  and  also  in  a  paper  published  in  the  city 

of . 

No.  28. 

ORDER  APPOINTING   SPECIAL  COMMISSIONER  TO 

HEAR  A]SD  REPORT  CLAIMS. 

(Caption.) 

It  is  ordered  by  the  court  that  all  suits  and  proceedings  against 
the  receiver  herein  upon  any  cause  of  action  or  claim  against  the 
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Company,  accruing  prior  to  the day  of ,  189-,  be 

brought  only  by  intervening  petition  filed  in  this  cause ;  also  that 
no  process  of  attachment  or  execution,  or  other  final  process 
whatever  be  issued  against  said  receiver  for  any  act  of  his  in  the 

operation  of  the Company,  otherwise  than  upon  leave  granted 

by  this  court  upon  intervening  petition. 

It  is  further  ordered  that be,  and  he  hereby  is,  appointed 

commissioner  of  this  court  to  hear  and  consider  the  above  claims, 
and  all  other  claims  against  the  receiver  herein,  growing  out  of 
the  business  of  said  company  as  may  be  brought  before  him ; 
and  that  the  said  commissioner  have  power  to  hear  and  consider 
all  such  claims,  and  that  the  receiver  herein  be  directed  to  appear 
before  the  said  commissioner  upon  short  notice  served  upon  said 
receiver,  or  upon  an  agent  authorized  by  him  to  be  served  in  his 
stead,  to  answer  any  claim  filed  with  the  said  commissioner ;  and 
that  said  commissioner  have  the  power  to  take  testimony  and  re- 
port the  same  with  his  findings  to  this  court,  and  that  unless  such 
claimant,  or  receiver,  shall  within  thirty  days  after  the  filing  of 
the  said  report  appeal  from  the  same  to  this  court,  said  report 
shall  at  the  expiration  thereof  become  final;  and  the  said  re- 
ceiver is  hereby  directed  and  authorized  thereupon  to  pay  out  of 
any  money  coming  into  his  hands  such  amount  or  amounts  as  the 
commissioner  may  award  on  said  claim  or  claims. 

It  is  further  directed  that  said  receiver  do  not  hereafter  in  any 
case  appear  to  answer  any  garnishment  in  any  suit  against  any  of 
his  employees,  but  that  all  claims  against  said  employees  be  pre- 
sented to  the  said  commissioner  hereinbefore  appointed  ;  and  that 
upon  his  notice  of  such  claim  the  said  receiver  shall  forthwith 
notify  said  employee,  and  shall  withhold  from  said  employee, 
from  money  otherwise  due,  a  sufficient  amount  to  satisfy  said 
ckim,  and  that  upon  order  of  said  commissioner  the  same  shall 
be  paid  either  to  the  said  employee  or  to  the  said  claimant,  as  said 
commissioner  may  direct  and  adjudge. 

Judge. 
No.  29. 

ORDER  APPOINTING  COMMISSIONER  OR  REFEREE 
TO  HEAR  AND  REPORT  CLAIMS.     (Railway.) 

(Caption.) 

It  having  been   represented   to  the  court  that  claims  have 

accrued  in against  the  receivers  appointed  and  confirmed  in 

this  case,  growing  out  of  the  operations  of  the  railway  property 
in for  stock  killed,  personal  injuries,  damages  to  freight. 
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damages  for  short  delivery,  ete.,  and  it  appearing  to  the  conrt 
that  such  claims  will  constantly  accrue  danng  the  pendency  of 
the  receivership  in  this  case,  and  that  snch  claims  should  be 
adjudicated,  settled,  and  paid  without  requiring  the  parties 
interested  therein  to  seek  relief  from  the  court 

It  is  therefore  ordered  by  this  court  that ,  Esq-?  be  and  he 

is  hereby  appointed  speei-il  commissioner  in  chancery  {or  referee, 
as  the  cdse  may  he)  for  this  cause ;  and 

It  is  further  ordered  that  all  claims  for  damages  of  every  kind 
that  have  accrued  or  may  accrue  against  the  said  receiver,  grow- 
ing out  of  his  operation  of  the company  in ,  may  b» 

filed  and  presented  to  said  commissioner,  wno  shall  examine  and 
report  thereon  in  due  course. 

That  the  special  commissioner  (or  referee)  be  and  is  directed 
to  give  reasonable  public  notice  of  this  order,  and  is  authorized 
to  hold  sessions  pending  examination  of  claims  at  such  points  as 
he  may  designate. 

He  shall  report  his  conclusions  to  the  court  from  time  to  time, 
and  such  reports  shall  stand  confirmed,  unless  excepted  to  within 

days  from  the  filing  thereof,  upon  proper  order  entered 

therefor. 

Dated . 

Judsre. 


No.  30. 

ORDER  TO  PAT  CLAIMS  ACCRUING  AGAINST  RAIL- 
WAY COMPANY  PRIOR  TO  THE  APPOINTMENT 
OF  THE  RECEIVER. 

(Caption.) 

It  is  hereby  ordered  that  the  receiver  herein  pay  out  any  funds 

in  his  hands  and  applicable  to  the  business  of  the Company, 

being  operated  by  him  under  the  order  of  the  court  herein,  and 
all  claims  accruing  during  the  period  of  (six  months)  immediately 
prior  to  the  appointment  of  the  receiver  herein,  for  supplies, 
materials,  wages,  salaries,  and  expense  incurred  by  agents  and 
employees,  traflSc  balances  with  other  common  carriers,  injury  to 
or  loss  of  property  of  shippers  in  transit,  and  for  the  use  of  the 
tracks,  terminals,  or  other  facilities  of  other  railways  used  by  the 
said Railway  Co.  in  the  ordinary  transaction  of  it^busin 

Judge. 


FORMS.  665 

No.  31. 

ORDER  REQUIRING  DEFENDANT  TO  TURN  OVER 
TO  RECEIVER  BOOKS,  PLATS  AND  DEEDS. 

(Caption.) 

At  this  day  the  petition  of  the  receiver  for  an  order  directing 

the  defendant,  the Company,  to  deliver  to  him  certain  deeds, 

records,  plats,  surveys  and  otner  mnniments  of  title  to  the  real 
property  in  their  possession  under  the  order  of  this  court  having 
been  presented  to  this  court,  and  the  court  having  duly  considerea 

the  same,  it  is  ordered  that  the  said Company  deliver  to  said 

receiver  all  deeds  of  conveyance,  records,  plats>  surveys  and 
books,  and  all  other  papers  and  muniments  of  title  in  their  posses- 
sion or  under  their  control  pertaining  to  or  affecting  the  title  or 
right  to  the  possession  of  the  real  estate  in  the  possession  of  the 

receiver  under  the  orders  of  the  court,  or  show  cause  on  the 

day  of ,  at  10  A.  M.,  before  me  at  the court-room  in  the 

citv  of 


bated 


Judge. 


The  foregoing  order  made  absolute,  and  the  receiver  and 


Company  hereby  directed  to  make  schedule,  and  receiver  hereby 
directed  to  rec^pt  for  same. 
Dated . 


Judge. 

No.  32. 

PETITION  BY  RECEIVER  TO  COMPEL  THE  PAYMENT 
AND  DELIVERY  OF  SPECIFIC  ASSETS. 

(Caption.) 

To  the Court : 


,  upon  his  oath,  says  : 

That  by  an  order  made  in  this  cause,  dated ,  189-,  your 

receiver  was  duly  appointed  as  the  receiver  of  (briefly  indicatin-g 
what). 

That  on  the day  of ,  189-,  your  petitioner,  entered 

into  a  bond  to  the  clerk  of  said  court  (if  given  to  the  clerk),  con- 
ditioned for  the  faithful  discharge  of  his  duties  as  such  receiver, 
and  he  took  the  oath  prescribed  by  law. 

That  (within  the  week  preceding  the  commencement  of  this 
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actiou  or  as  the  case  may  he)  the  plaintiff  collected  the  following 
sums  of  money  due  and  payable  to  said  firm  from  the  following 
named  creditors : 

{Sere  give  poHiculars.) 

That  said  plaintiff  omitted  to  place  said  money  with  the  other 
moneys  of  said  firm,  namely :  {aescribing  theTn.) 

That  said  plaintiff  refuses  to  place  said  sum  of dollars  in 

the  hands  of  your  petitioner,  and  also  refuses  to  deliver  said 
assets  to  him. 

Wherefore,  (etc.,  dema/nd  reUef  iuch  as  is  given  by  an  order 
to  pay  or  debmer). 


No.  33. 

AFFIDAVIT    FOR   MOTION   TO    COMPEL    TENANTS 

TO  PAY. 

(Caption.) 

,  being  duly  sworn,  on  oath  says : 

That  by  an  order  made  in  this  cause,  bearing  date  the day 

of ,  189-,  it  was  ordered  that  the  several  tenants  of  the  lands 

and  premises  in  the  pleadings  mentioned  should  pay  their  rents 
and  arrears  of  rent  to  this  deponent  as  receiver  in  this  cause,  and 
also  their  rents  accruing  thereon  from  time  to  time  as  the  same 
shall  become  due  and  payable. 

That  the  several  persons  whose  names  are  set  forth  in  the 
schedule  annexed  to  this  afiidavit,  and  who  are  respectively 
tenants  of  said  lands  and  premises,  as  deponent  believes,  nave  not 

paid  rent  to  deponent  (jvor^  to ,  the  late  receiver  in  this 

cause  before  his  appointment,  as  deponent  believes ;  or^  as  appears 

by  the  late  receiver's  account,  filed  the day  of ,  189-, 

in  the  office  of \  since  his  appointment  as  receiver  in 

this  cause. 

That  the  several  tenants  in  said  schedule  named  owe  respec- 
tively, according  to  this  deponent's  knowledge,  calculation  and 
belief  up  to  the  respective  rent  days  specified  in  the  said  schedule, 
the  several  sums  as  set  forth  in  said  schedule,  for  rent  and  arrears 
of  rent  of  their  respective  holdings,  which  sums,  or  any  part 
thereof,  the  said  tenants  so  respectively  owing  the  same,  or  any 
of  them,  have  not  paid  to  deponent,  although  repeatedly  applied 
to  for  that  purpose. 

Receiver. 
{Jv/rai^ 
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No.  34. 

AFFIDAVIT  TO  OBTAIN  OEDER  STAYING  OTHER 

ACTIONS  AFFECTING  ASSETS. 

(Ancillary  Receivership.) 
(Caption.) 


,  being  duly  sworn,  says : 

That  he  is  the  plaintiffs  attorney  herein. 

That  this  action  was  brought  for  the  appointment  of  a  receiver 

of  all  the  property  and  assets  of  the Company  in  the  state 

of (ancillary  to  the  appointment  of  a  receiver  of  said  Com- 
pany in  the  state  of ). 

That  on  the day  of  ,  189-,  this  court  duly  made  an 

order,  at  a  special  term  thereof,  appointing receiver  of  all 

the  property  and  assets  of  the  said  Company  within  this  state 
(with  all  the  powers  vested  in  him  as  receiver  by  the  court  of 

,  of  the  state  of  ),  and  that  in  and  by  said  order  the 

officers  and  directors  of  the  defendant  were*  enjoined  from  exer- 
cising within  this  state  of ,  any  of  the  privileges  or  franchises 

granted  to  the  said  corporation. 

That  thereafter  the  said  receiver  duly  qualified  as  required  by 
law,  and  duly  entered  into  the  possession  of  all  the  property  of 
the  said  company,  including  the  books,  papers  and  vouchers,  and 
is  still  in  possession  thereof. 

That  a  number  of  actions  have  been  commenced  against  the 
said Company,  in  various  parts  of  this  state  since  the  appoint- 
ment of  said  receiver,  and  attachments  in  some  cases  have  been 
levied  upon  its  property. 

That  the  said  Company  is  unable  to  defend  such  actions 

or  any  actions  for  the  following  reasons : 

First.     That  all  the  books,  papers  and  vouchers  of  the  said 

Company  are  in  the  hands  of  the  receiver,  and  are  being 

actually  used  m  making  up  the  statement  of  said  receiver. 

Second.  Its  officers  and  agents  are  restrained  and  enjoined  by 
said  order  from  exercising  privileges  or  franchises  granted  to  the 
said  corporation,  and  they  are  therefore  restrained  and  enjoined 
from  carrying  on  their  defense  to  any  of  said  actions. 

(Deponent  further  says  that  in  a  proceeding  under  the  insolv- 
ency act  of  the  state  of ,  a  receiver  has  been  duly  appointed 

by  the  court  of ,  of  the  state  of -,  of  the  property  of  the 

Company,  being  the  same  receiver  appointed  in  this  state, 

and  to  whicli  receivership  the  appointment  in  this  state  is  ancillary.) 

Deponent  further  says  that  great  embarrassment  is  likely  to 
ensue  to  the  receivership  and  to  the  trust  company  by  reason  of 
the  pendency  of  said  actions.     That  the  plaintiffs  in  said  actions 
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threaten  to  enter  judgments  with  costs,  and  that  the  expensea 

will  thereby  be  increased;   that  all  the  property  of  the  

Company  being  in  the  hands  of  the  court,  said should  be  re- 
quired to  file  their  claims  in  court  according  to  the  practice  in 
such  case  made  and  provided. 


{Jurat?) 


No.  35. 


PETITION  OF  KECEIYER  FOR  PERMISSION  TO  D& 
FEND  SUITS  AND  COMPROMISE  CLAIMS/ 

(Caption.) 

Tour  petitioner, ,  would  respectfully  show  to  your  honors 

that,  prior  to  his  appointment  as  receiver  herein,  certain  suits  had 

been  brought  against  the Company,  praying  for  damages  to 

persons  or  property ;  .that  under  the  laws  oi  the  state  of ,  such 

claims,  when  reduced  to  judgment,  are  liens  prior  in  right  to  the 
mortgage  given  by  the  defendant  upon  its  property,  and  that 

there  are  certain  suits  pending  in  the court  of  the  state 

of . 

Your  petitioner  further  shows  that  such  suits  or  claims  can 
generally  be  compromised  and  adjusted  at  sums  which  it  is  tc^ 
the  interest  of  the  defendant  and  its  creditors  to  promptly  accept, 
thereby  saving  much  cost  of  litigation  and  other  considerable 
amounts  as  compared  with  the  usual  expense  and  the  results  of 
such  litigation ;  and  that  other  of  said  suits  will  have  to  be  de- 
fended by  your  petitioner  as  receiver  at  the  cost  of  the  fund  in 
the  hand  of  your  petitioner. 

Your  petitioner  therefore  prays  that  an  order  of  court  be  made 
herein,  authorizing  your  petitioner  as  receiver  to  appear  and  de- 
fend the  suits  that  have  heretofore,  or  may  hereafter,  be  brought 
in  this  state  against  the  defendant  to  recover  damages  for  inju- 
ries to  persons  or  property,  or  for  any  claim  whatsoever,  and  that 
your  petitioner  be  given  the  right  and  discretion  to  compromise, 
adjust  and  settle  all  suits  or  claims  against  the  defenaant  for 
damages  to  persons  or  property,  or  any  claims  arising  in  the  oper- 
ation of  the  road  committed  to  his  charge,  if,  in  the  judgment  of 
his  counsel,  it  is  proper  to  compromise,  adjust  and  settle  such 
cases  or  claims,  upon  such  terms  as  may  be  agreed  upon  between 
him  and  the  litigants  or  claimants,  and  he  will  ever  pray,  etc. 


Receiver. 
>LoYeland'8  Forms  of  Fed.  Proc.  No.  308. 
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No.  36. 

PETITION  BY  RAILWAY  RECEIYERS  FOR  AUTHOR- 
ITY TO  SETTLE  TRAFFIC  BALANCES.* 

(Caption.) 

Petition  by  the  receivers  for  authority  to  adjust,  settle,  and 

pay  traffic    balances    between    the  Company  and   other 

railroads. 

-,  receivers  of  the Railway,  respectfully  show : 


I.  By  the  decree  made  in  this  case  on  the day  of , 

and  filed  herein  on  the day  of  ,  being  the  decree  ap- 
pointing your  petitioners  receivers,  among  others  the  following 
order  was  made : 

{^^Fifth,  The  matter  of  the  payment  of  balance  due  or  to  he- 
Go<me  aue  to  other  railroads  or  i/ran%portation  companies  grovy 
img  out  of  the  exchcmge  of  traffic  is  reserved  for  further  orders.''^) 

II.  Smce  which  your  receivers  have  taken  possession  of  the 

Railway,  operated  by  your  receivers,  and  other  railways  and 
transportation  companies.  These  traffic  balances  consist  gener- 
ally of : 

First.  Freight  balances,  which  are  amounts  found  to  be  due  as 
between  freight  delivered  to  connecting  lines  by  the Rail- 
way, and  received  from  connecting  lines  by  said  Railway. 

Second.  Ticket  accounts.    These  result  from  the  sale  of  coupon 

tickets  by  the Railway  over  foreign  lines,  and  the  sale  by 

foreign  lines  of  such  tickets  over  the Railway. 

Third.  Mileage  accounts.  These  accounts  comprise  the  mile- 
age of  the  cars  of  other  railway  companies  over  tne  line  of  the 
Railway,  and  the  mileage  of  its  cars  over  other  railways. 

These  traffic  balances  are  sometimes  in  favor  of  one  road,  some- 
times in  favor  of  the  other.  It  is  vitally  necessary  in  the  trans- 
action of  railway  business  that  these  traffic  balances  should  be 
promptly  paid  by  the  respective  railways  at  stated  times. 

III.  There  are  traffic  balances  which  will  soon  have  to  be  dis- 
charged arising  out  of  the  operation  of  the  railway  in  charge  of 
your  receivers,  which  will  have  to  be  settled,  adjusted,  collected 
or  paid  within  a  short  time,  and  your  receivers  should  have  full 
autliority  to  adjust,  settle,  collect,  or  pay  them  according  to  the 
prevailing  usage  existing  among  railway  companies,  so  that  there 
may  be  no  interruption  of  the  relations  between  the  railway  in 
charge  of  your  receivers  and  other  railways  of  the  country. 

Wherefore  your  petitioners  pray  that  an  order  be  entered 
granting  them  authority  to  adjust,  settle,  collect  and   pay  all 

1  Loveland'B  Forms  of  Fed.  Proc.  No.  800. 
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traffic  balances  arising  out  of  the  opemtion  of  the Railway 

since y  189-,  and  which  may  hereafter  arise  from  time  to  time. 


Solicitors  for  the  Receivers. 


State  of  — 
County  of  - 

I, ,  on  oath,  state  that  I  am  one  of  the  receivers 

of  the Railway ;  that  I  have  read  the  foregoing  petition,  and 

that  the  facts  therein  stated  are  true,  as  I  verily  believe. 


Subscribed  and  sworn  to  before  me,  this day 


[seal.]  Notary  Public. 

No.  37. 

ORDER  AUTHORIZING  RECEIVER  TO  SETTLE  TRAF- 
FIC BALANCES.* 

On  this  day  the  petition  of  the  receivers  for  authority  to  adjust, 
settle,  collect,  and  pay  all  traffic  balances  arising  in  the  operation 

of  the Railway  since ^  189-,  when  the  receiver  took 

possession  of  said  Railway,  having  been  presented  to  the  court, 
and  the  court  having  fully  considered  the  same,  and  being  fully 
advised  in  the  premises,  it  is  ordered  that  the  receivers  be,  and  they 
hereby  are,  authorized  to  adjust,  settle,  collect  and  pay  all  traffic 
balances  between  the  railway  in  their  charge  and  other  railroads 
or  transportation  companies  arising  out  oi  the  operation  of  the 

R^lway  since ,  189-,  and  which  shall  hereafter  arise, 

according  to  the  usual  methods  prevailing  among  the  railroad  and 
transportation  companies  of  this  country. 

Judge. 

No.  38. 

ORDER  TO  PAY  RENT.* 

(Caption.) 

This  day  came  the  receiver  and  represented  to  the  court  that 

the  instalment  of  rent  due  to  the Railway  Company,  the 

day  of ,  189-,  under  the  lease  referred  to  in  the  bill 

herein,  has  not  been  paid,  and  that  the  period  of  ninety  days'  grace 

^  Loveland'B  Forms  Fed.  Proc.  No.  301. 
•  Loveland's  Forms  Fed.  Proc.  No.  302. 
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proTided  in  said  lease  will  expire  the day  of ,  189-,  and 

that  said  receiver  expects  to  have  on  hand  safiicient  funds  to  pay 
said  rental  on  or  before  said  last-named  date,  and  asks  authority 
of  the  court  to  make  such  payment,  and  therefore  it  is  ordered  by 
the  court  that  the  receiver  oe,  and  he  hereby  is,  authorized  to  make 
such  payment 

Judge. 

No.  39. 

KECEIVER'S  PETITION  FOR  LEAVE  TO  SELL. 

(Caption.) 

Your  petition  respectfully  represents  that  the  defendant  is 
owner  of  certain  real  property  known  and  described  as  follows : 
{DescripUon  of  the  prermaes^  and  also  what  interest  the  defendant 
Ao^,  WMxt  encwmbram^ceB  there  a/re  upon  it^  a/nd  its  vaZice,) 

{State  reasons  for  asking  a  sale^for  example^  im,  creditor's  suit 
thvs ;)    That  your  petitioner  has  found  no  goods  or  chattels  or 

choses  in  action  of  the  said out  of  which  any  money  can  be 

realized  by  collection,  suit  or  sale ;  and  that  the  said  land  is  the 
only  available  property. 

Wherefore,  your  petitioner  asks  for  an  order  authorizing  him 
as  such  receiver  to  sell  said  land  at  public  sale,  and  convey  all  the 

right,  title  and  interest  of  the  said which  he  has  in  and  to 

said  premises,  and  for  such  other  or  further  order  as  may  be  just 
(and  for  the  costs  of  this  application). 

No.  40. 

ORDER  GIVING  RECEIVER  LEAVE  TO  PAT  SECURED 

CLAIM. 
(Tftlb.) 

It  is  ordered  that  said receiver,  as  aforesaid,  be  and  he  is 

hereby  authorized  and  empowered  to  sell  and  dispose  of  the  said 
(specify  generalhj)  hereinbefore  referred  to,  and  fully  described 
and  specified  in  the  said  petition,  at  private  sale,  at  the  best  price 

he  can  obtain  therefor  m  cash,  not  less  than  the  sum  of 

dollars. 

That  out  of  the  proceeds  of  such  sale  he  be,  and  he  hereby  is,  author- 
ized and  empowered  to  pay  the  principal  and  interest  due  and 

unpaid  upon  the  said upon  said  articles  in  the  said  petition 

specified,  and  to  cause  the  same  to  be  satisfied  and  discharged, 
retaining  any  balance  of  the  proceeds  of  such  sale  in  his  hands  as 
receiver,  to  be  accounted  for,  and  to  abide  the  further  order  and 
decision  of  this  court. 
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That  said  receiver  be,  and  he  hereby  is,  authorized  and  em- 
powered to  sell  and  dispose  of  the  remaining  property  and  assets 
now  in  his  custody  undisposed  of,  or  which,  at  the  time  of  sale, 
shall  be  in  his  custody  and  control  undisposed  of,  at  public  sale  to 
the  highest  and  best  bidder,  on  due  public  notice  thereof,  and  at 
such  time  or  times  as  he  shall  deem  most  convenient  and  proper 
between  now  and  the day  of next. 

No.  41. 

ORDER  DIRECTING  A  SALE  OF  PERISHABLE  PROP- 
ERTY  IN  THE  HANDS  OF  A  RECEIVER. 

(Title.) 

Upon  consideration  of  the  petition  or  report  of  the  receiver,  it  is 
ordered  that ,  the  said  receiver,  be,  and  he  hereby  is,  author- 
ized to  sell  the  goods,  wares  and  merchandise  in  the  said  report 

mentioned,  for  cash  (or  on  a  credit  of for  approved  notes,  as 

the  case  may  be)  according  to  the  usual  course  and  manner  of 
selling  goods  at  public  sale. 

Judge. 
No.  42. 

ORDER  CONFIRMING  RECEIVER'S  SALE. 

(Title.) 

{Recite  filing  of  receiver^ a  report^  without  setting  U  <nU  at 
length.)  It  is  hereby  ordered  that  tlie  aforesaid  sale  be,  and  the 
same  hereby  is,  confirmed,  and  the  said  receiver  is  hereby  author- 
ized to  convey  to  the  said  purchaser  the  following  described 
property  :  {Insert  description)  and  upon  receiving  from  said  pur- 
chaser the  sum  of  dollars,  the   balance   of  said  purchase 

money,  the  said  receiver  is  hereby  authorized  to  deliver  to  said 
purchaser  a  deed  of  said  property  in  the  usual  form. 

No.  43. 

PETITION  OF  RECEIVER  TO   COMPEL  PURCHASER 

TO  COMPLETE  PURCHASE. 

(Caption.) 

Your  petitioner  respectfully  represents :  {Here  state  circum- 
stances of  sale  of  assets  amd  order  of  court  obtained  granting 
leave  to  sell,) 
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That,  thereafter,  your  petitioner  served  said with  a  notice 

that  your  petitioner  was  ready  to  complete  said  transaction. 

That,  thereafter,  said  purchaser  submitted  to  your  petitioner's 
said  counsel  such  papers  as  he  desired  executed  for  a  complete 
transfer  of  said  {naming  them),  and  your  petitioner  duly  executed 

and  acknowledged  the  said ,  and  demanded  the  performance 

of  said  agreement  on  his  part,  but  he  has  hitherto  failed  (and  re- 
fused) to  perform  the  same- 
Wherefore,  your  petitioner  prays  for  an  order  requiring  the 
said  purchaser  to  perform  said  contract  on  his  part  and  to  pay  to 
your  petitioner,  upon  receipt  of  said  assignment  and  other  papers 

for  the  transfer  of ,  the  said  sum  of dollars,  besides  the 

<K)8t6  of  this  application. 

No.  44. 

OKDEK  THAT  PUKCHASER  FROM  RECEIVER 
COMPLETE  HIS  PURCHASE. 

(Title.) 

{Heoite  Jiling  of  petition  for  cm  order  cmd  its  consideration.) 

It  is  ordered  that  the  said  purchaser,  within days  from 

the  service  of  a  copy  of  this  order  upon  him  {or,  on ,  his 

attorney),  perform  the  contract  in  the  said  petition  of  said  re- 
ceiver mentioned,  and  pay  to  said  receiver  or  to  his  attorneys,  in 

performance  of  the  said  contract,  the  sum  of dollars,  besides 

dollars,  costs  of  this  motion. 

No.  45. 

PETITION  OF  RECEIVER  FOR  AUTHORITY  TO  PAT 

COUNSEL  FEES. 
(Caption.) 

Your  petitioner  respectfully  represents  that  he  has  employed 

as  his  attorney  and  counsellor  in  tne  above  matter ,  and  that 

in  the  course  of  his  business  as  receiver  he  finds  it  necessary  to 
frequently,  and  indeed  almost  constantly,  consult  with  counsel. 

That  your  petitioner  believes  it  will  be  necessary  to  require 
much  of  the  time  of  counsel  until  the  estate  in  his  hands  is  wound 
up,  and  that  in  view  thereof  he  believes  it  for  the  interest  of  the 
estate  that  the  employment  of  said  counsellor  should  be  continued, 
and  that  a  proper  fee  as  retainer  and  on  account  of  his  said  ser- 
vice should  be  now  paid  to  him. 

Wherefore,  your  petitioner  prays  directions  :  1st.  As  to  the  em- 
ployment of    legal  assistance.     2d.  As   to  the   amount   which 
shall  be  now  paid  to  said  counsel  on  account  of  such  assistance. 
43 
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No.  46. 

OEDER   SANCTIONING  RECEIVER'S  EMPLOYMENT 

OF  COUNSEL. 

(Title.) 

{Recite  filing  of  petition  and  consideration, )  It  is  ordered 
that  the  acts  of  said  receiver  in  respect  to  the  employment  of  an 
attorney  and  coansellor  be,  and  he  hereby  is,  confirmed,  and  he  is 
hereby  directed  to  continue  the  same. 

That  the  said  receiver  is  hereby  directed  now  to  pay  said  coun- 
sellor as  retainer  the  sum  of dollars,  and  on  account  of  services 

rendered  by  him  the  sum  of dollars,  out  of  the  moneys  in 

said  receiver's  hands  to  the  credit  of  the  aboTC-entitled  cause. 

No.  47. 

PETITION  BY  RECEIVER  FOR  LEAVE 

TO  PAY  CLAIMS. 
(Caption.) 

Your  petitioner  represents  that  before  his  appointment  as  re^ 
ceiver  a  judgment  was  obtained  against  the  defendant  company 

by ,  in  the court,  and  that  an  execution  was  issued  and  a 

levy  made  thereunder  by  the  sheriff  before  his  said  appointment 
That  the  sheriff  threatens  to  enforce  his  levy  unless  the  amount 

thereof,  with  costs,  amounting  in  all  to dollars,  be  forthwith 

paid,  and  your  petitioner  is  advised  by  his  counsel  to  settle  the 
same  at  once. 

Wherefore,  your  petitioner  prays  that  he  may  be  authorized  to 
pay  said  judgment. 

No.  48. 

NOTICE    OF  MOTION  BY  A  PARTY  TO  THE  CAUSE 
FOR  INSTRUCTIONS  TO  THE  RECEIVER. 

(Caption.) 

To ,  Receiver: 

Please  take  notice  that  the  undersigned  will  move  the  above- 

named  court,  at  the  court-house  in  the  city  of  ,  j  on 

the  day  of ^  189-,  at  o'clock  in  the ^noon, 

or  as  soon  thereafter  as  counsel  can  be  heard,  for  instructions 
directing  the  receiver  heretofore  appointed  in  this  action  {here 
epecify  whxU  directions  are  sought^  thvs:)  to  proceed  in  the 
further  discharge  of  his  duty  in  disposing  of  the  copartnership 
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property  and  effects ;  and  that  he  be  authorized  and  directed  to 
sell  the  entire  stock  in  trade  of  said  copartnership  at  private  sale 

to ,  at  the  sum  agreed  upon,  to  wit :   (etc.,  etc.,  stat- 

itiaterms),  and  for  such  other  or  further  order  as  may  be  just. 
Dated ,  189-. 

I  hereby  acknowledge  service  of  the  above  notice  this  

day  of J  189-. 


No.  49. 

PETITION  THAT  KECEIVER  BE  INSTRUCTED  TO 
PAT  OVER  A  DEPOSIT  OR  OTHER  FUND  BE- 
LONGING  TO  THE  PETITIONER. 

(Caption.) 

To  the Court : 

Your  petitioner  represents : 
That  the Bank  has  been  for  several  years  prior  to  the 


day  of ,  189-,  a  banking  corporation  existing  under  the  laws 

of  this  state,  and  having  its  place  of  business  at . 

That  on  said  last-mentioned  day,  having  theretofore  become 
insolvent,  it  suspended  its  business. 

That  on  the day  of ,  189-  was  duly  appointed 

receiver  thereof  by  this  court,  and  thereafter  duly  qualified  as 
such  and  entered  on  the  discharge  of  his  duties,  and  is  now  such 
receiver. 

That  after  said  bank  had  become  insolvent  and  was  known  to 
its  officers  so  to  be,  and  immediately  before  such  suspension,  your 
petitioner,  who  was  then  a  depositor  in  said  bank,  but  was  ignor- 
ant of  such  insolvency,  deposited  with  it  to  be  credited  in  his  ac- 
count {Describmg  the  fund). 

\^0t)  That  prior  to  the  time  of  the  failure  of  the  said 

Bank  your  petitioner  had  sent  notes,  belonging  to  your  petitioner, 

to  it  for  collection,  of  which  said  bank  was  to  receive  

dollars,  as  compensation. 

That  said  bank,  as  your  petitioner  is  informed  and  believes. 

prior  to  said ,  189-,  had  collected  a  large  amount  of   said 

notes  so  sent  to  it  for  collection,  and  had  placed  the  amount  so 
collected  on  its  books  as  a  fund  belonging  to  your  petitioner,  sep- 
arate and  apart  from  other  funds  in  said  bank.] 

That  the  said  deposit  {pr^  the  fund  so  collected,  and  so  set  apart 

on  the  books  of  said Bank  as  belonging  to  your  petitioner), 

remained  there  at  the  time  of  the  appointment  of  said as 
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receiver,  and  is  now  in  the  possession  and  under  the  control  of 
said  receiver. 

That  prior  to  the  making  of  this  petition  your  petitioner  dnly 
demanded  of  said  receiver  that  he  pay  said  amonnt  to  yonr  peti- 
tioner, but  said  receiver  has  failed  so  to  do. 

Wherefore  your  petitioner  asks  that  said  receiver  be  directed 
to  deliver  to  your  petitioner  (the  said  money,  or  as  the  case  may 
he\  and  pay  him  the  costs  of  this  motion,  and  for  such  other  or 
further  order  as  to  the  court  may  seem  just. 

No.  50. 

PETITION  THAT  EECEIVER  SURRENDER  POSSES- 
SION, PAY,  ETC.,  OR  THAT  PETITIONER  HAVE 
LEAVE  TO  BE  EXAMINED  INTERESSE  SUO. 

(Caption.) 

To  the Court : 

{State  claim.) 

Wherefore  your  petitioner  asks  that  said  receiver  be  directed  to 
pay  {etc.y  or  deliver,  etc.,  according  to  the  case),  or  that  your  peti- 
tioner be  allowed  to  come  in  and  be  examined  pro  interesse  stto 

as  to  whether  his  rights  in  and  to  said are  not  superior  to 

the  rights  of  said  receiver  and  those  whom  he  represents,  and  that 
at  the  close  of  said  examination  the  court  make  such  order  as  to 
the  disposition  of  said as  to  the  court  may  seem  just. 

And  your  petitioner  further  prays  that  he  may  have  such  other 
or  further  relief  as  may  be  just  (together  with  the  costs  of  this 
motion). 

No.  51. 

NOTICE  OF  RECEIVER'S  PETITION  FOR  DIRECTIONS 

AS  TO  DISTRIBUTION. 

(Caption.) 

To : 


Please  take  notice  that  I  shall  apply  to  the court,  at  the 

next  term  to  be  held  at ,  on  tne day  of ,  189-,  at 

o'clock  in  the noon,  for  an  order  directing  what  course 

I  am  to  take  in  reference  to  the  uncollected  notes  and  accounts, 
and  the  furniture  in  my  possession,  and  also  for  the  approval  of 
my  accounts  as  receiver,  and  an  order  discharging  me  from  further 
liability,  and  also  for  an  order  determining  your  respective  prior- 
ities, and  my  duties  as  to  paying  your  various  claims  out  of  the 
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surplus  that  may  remain  in  my  hands,  or  out  of  any  other  moneys 
that  I  may  have  collected. 

Dated ,  189-.  

Keceived  service  of  the  above  notice  this day  of , 

189-. 

No.  52. 

PETITION  OF  EECEIVER  TO  BE  ALLOWED  TO  AC- 
COUNT AND  TO  BE  DISCHARGED. 

(Caption.) 

{Recite  appointment.)  That  your  petitioner  has  since  then  per- 
formed the  duties  of  his  office  and  executed  all  the  trusts  of  the 
same,  so  far  as  he  has  been  able  to  do  so,  and  has  collected  all  the 
assets  known  to  him  of  said  corporation ;  that  he  has  duly  adver- 
tised for  all  claims  against  the  same,  and  discharged  all  claims  pre- 
sented ;  and  that  there  are  no  creditors  of  said  corporation  to  the 
knowledge  of  your  petitioner  {or  state  exceptions,  if  any,  so  that 
the  order  may  reserve  them). 

That  according  to  the  accounts  of  your  petitioner  annexed  there 
remain,  after  paying  the  necessary  expenses  and  charges  of  said 
trust,  together  with  a  proper  compensation  to  the  receiver,  no 
assets  of  value  for  distribution  among  the  stockholders  {or  credit- 
ors as  tlie  case  may  he,  or  state  what,  if  am>y). 

That  no  suits  or  legal  proceedings  in  respect  to  said  corporation 
or  receivership  property  are  now  pending  to  the  knowledge  of 
your  petitioner ;  nor  iocs  any  duty  remain  to  be  performed  by 
said  receiver  except  to  have  his  accounts  finally  settled  {or  state 
exertions,  if  amy,  so  that  the  order  may  reserve  them). 

W  heref ore  your  petitioner  prays  that  this  court  may  finally  set- 
tle and  allow  his  accounts  as  such  receiver,  and  award  him  suit- 
able compensation  for  the  performance  of  his  said  duties,  and  for 
an  order  relieving  and  discharging  your  petitioner  as  said  receiver, 
and  ordering  his  bond  to  be  canceled,  and  for  such  other  and 
further  order  as  may  be  just. 

No.  53. 
ACCOUNT  RENDERED  BY  RECEIVER. 

(Caption.) 

To  the Court : 

I,  the  undersigned ,  render  the  following  account  of  my 

proceedings  as  receiver  of  the  rents,  issues  and  profits  of  the 
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premises  described  in  the  complaiiit  herein,  which  are  knewn  and 
designated  as  Nos. , street,  in  the  city  of . 

1  was  appointed  as  snch  receiver  by  an  order  made  and  entered 
in  the  above-entitled  action  on ,  189-. 

{State  facts  as  to  administratian  of  the  trusty  so  fa/r  as  mate- 
rial to  explain  and  justify  Hie  account^  as  thtis :) 

{Agency  for  collection.  I  thereupon  proceeded  to  appoint  an 
agent  for  the  collection  of  said  rents,  under  the  power  vested  in 
me  by  said  order,  and  in  the  following  statement  of  my  account 

I  have  credited  myself  with  the  payment  to  said  agent  of 

per  cent  commission  upon  all  the  moneys  collected  by  him  during 
the  continuance  of  my  said  trust.) 

{Sale  of  uncoUectithle  assets.  After  having  collected  all  the 
collectible  assets  except  a  disputed  claim  on  a  guaranty,  which  by 

leave  of  this  court  I  compromised  in  receiving  the  sum  of 

dollars,  the  remainder  of  the  assets  pursuant  to  leave  of  this  court 

first  obtained,  I  sold  at  public  auction  at ^  on  the day  of 

,  189-,  first  giving  due  notice  as  is  required  by  law  in  this 

case  of  execution  sales  (of  personal  property)  by  the  sheriff  (<?r, 
as  was  required  by  said  leave  of  court).  At  sucn  sale  all  of  said 
property  was  sold  to  the  highest  biader  for  sums  aggregating 
dollars.) 

{And  so  wUh  other  transactions.) 

Schedule  A,  hereto  annexed,  contains  a  statement  of  all  the 
moneys  received  or  collected  by  me  or  my  said  agent. 

Schedule  B,  hereto  annexed,  contains  a  detailed  statement  of 
all  moneys  expended  by  me  in  the  execution  of  my  said  trust, 
together  with  the  object  of  such  expenditure. 

All  the  receipts,  statements  and  vouchers  hereto  annexed  form 
part  of  this  count. 

I  charge  myself  as  follows : 
Gross  receipts  as  shown  by  Schedule  A  -    -    -    $ 

I  credit  myself  as  follows : 

Total  expenditures  as  shown  by  Schedule  B  -      $ . 

Leaving  a  balance  of $ . 

Which  consists  of  {state  items,  as  cash  in  a  designated  trust 
covipwnyy  or  unrealized  assets,  etc.)^  to  be  distributed,  subject, 
however,  to  the  deduction  of  the  amount  of  my  commission  and 
the  expenses  of  this  accounting. 

The  said  schedules,  which  are  severally  signed  by  me,  are  part 
of  this  account 

No,  54. 

OBJECTION  TO  RECEIVER'S  ACCOUNTS. 

(Caption.) 

,  a  judgment  creditor  of ,  for  himself  and  others 
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similarly  situated,  makes  the  following  objections  to  the  accounts 

of ,  receiver  herein,  filed  the day  of ,  189- : 

{State  theni.) 

(1)  That . 

(2)  That . 


No.  55. 

NOTICE  OF  MOTION  TO  EEVOKE  APPOINTMENT. 

(Caption.) 

To (receiver)  : 

{Object  of  motion  may  be  stated  thus:)  That  the  said  appoint- 
ment of ,  as  receiver,  may  be  revoked,  and  that  the  court  ap- 
point a  new  receiver  in  this  action,  and  take  the  requisite  security. 

Dated ,  189-. 


{AchnowledffmerU  of  eervice.) 

No.  56. 

ORDER  DISCHARGING  RECEIVER. 

(Title.) 

It  is  ordered  that ,  receiver  in  this  action,  be,  and  he 

hereby  is,  discharged  from  any  further  duty  and  office  as  such 
receiver,  except  as  hereinafter  set  forth. 

That  the  said  receiver  immediately  turn  over  the  possession  of 
the  lands  and  premises  described  in  the  complaint  in  this  action 

{or  otherwise  designate  property)  to  the  defendants and , 

together  with  all  papers,  leases  and  documents  relating  to  such 
property  or  to  the  tenants  and  terms  of  occupation  thereof  now 
or  hereafter  in  his  possession,  or  in  any  manner  under  his  control, 
and  that  he  pay  to  such  defendants  {as  the  case  may  he)  all  moneys 

by  him  collected  since ,  189-,  first  deducting  therefrom  hiA 

commission  and  other  charges  {^f  amy)  to  him  by  law  allowed. 

{Reservation  of  Uability  of  compannj  for  unsettled  claims.) 
It  is  further  ordered  and  decreed  that  all  said  claims  pending  in 
this  court,  whether  debts  or  other  liabiUties,  shall  be  presented  to 

said Company  for  adjustment  and  settlement,  and  said  Com- 

pany  is  ordered  to  pay  said  debts,  with  the  costs  and  expenses 
allowed  by  law ;  and  for  the  purpose  of  enforcing  the  payment 
'thereof,  and  if  need  be,  this  court  will  and  does  retain  jurisdiction 
and  full  power  to  enforee  such  paym^Qt  and  the  lien  heretofore 
•existing,  without  other  action  or  independent  proceedings. 
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No.  67. 

OEDER  REMOYING  EECEIYER  AND  APPOINTINa 

SUBSTITUTE. 

(Title.) 

{Recite  petition  and  hea/rvng  to  reTnove^  if  such  is  the  case.)   It 

is   ordered  that be,  and  he  hereby  is,  removed   from  the 

office  of  receiver  herein  {may  state  ffround  if  desired)  and  that 

is  hereby  appointed  receiver  herein  with  the  powers  and 

duties  conferred  by  the  order  entered  herein  the day  of y 

189-  {or  ma/y  specify  them). 

{Bond  clause.) 

That  upon  the  filing  of  said  bond  so  approved,  in  the  office  of 

the  clerk  of  this  court,  said do  forthwith  deliver  over  to  said 

,  receiver  herein,  all  books,  papers,  evidences  of  debt,  ac* 

counts,  notes,  bills,  bonds  and  property  of  all  and  every  descrip- 
tion belonging  to  said  corporation,  which  may  have  neretofore 
come  into  nis  hands  as  receiver  herein,  and  conveyed  all  real 

estate  to  said ,  as  receiver  herein,  his  successors  and  assigns 

and  their  heirs,  which  deed  or  deeds  shall  contain  a  covenant 

against  the  act  of  the  said ,  and  shall  be  approved  as  to  form 

by  the  judge  of  this  court. 

No.  58. 

NOTICE  OF  MOTION  TO  DISCHARGE  RECEIVER. 

(Caption.) 

Ton  are  hereby  notified  that  on  the day  of ^  189-,  at 

o'clock  in  the noon,  or  as  soon  thereafter  as  counsel  can 


be  heard,  a  motion  will  be  made  in  the  above  cause  that 
the  receiver  appointed  in  this  action,  be  discharged  ;  and  that  on 
an  accounting  by  him,  and  a  delivery  of  all  property  and  other 
things  held  by  him  as  receiver,  to  be  made  as  the  court  may  di- 
rect, the  bond  entered  into  by  him,  the  said  receiver,  and  his  sure- 
ties, may  be  vacated  (and  that  the  plaintiff  may  pay  him,  the  said 

receiver,  the  sum  of dollars  due  to  him  by  order  of  the 

court,  dated  the  day  of ^  189-),  and  for  the  costs  of 

this  motion. 
Dated ,  189-. 


Receiver. 
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No.  59. 

OKDER  TO  SHOW  CAUSE  WHY  RECEIVEE  SHOULD 

NOT  BE  DISCHAEGED. 

(TiTLB.) 

On  reading  the  petition  and  affidavit  of ,  verified  the 

day  of  ,  189-,  praying  for  the  removal  of  ,  receiver 

herein,  and  on  motion  oi ,  attorney  for  said ; 

It  is  ordered  that  the  said herein  show  cause  by  the 

day  of ,  189-,  at o'clock  in  the noon,  or  as  soon 

thereafter  as  he  can  be  heard,  why  he,  the  receiver  herein,  should 
not  be  discharged  and  turn  over  the  possession  of  all  the  property 
of  which  he  is  receiver,  and  all  which  has  come  to  his  possession 
as  such,  to  said  defendants,  together  with  all  papers,  leases  and 
documents  relating  to  such  property,  or  to  the  tenants  and  terms> 
of  occupation  thereof. 

No.  60. 

NOTICE  OF  MOTION  OE  PETITION  TO  DISCHAEGE 
EECEIVEE  AS  TO  SPECIFIC  PEOPEETY. 

(Caption.) 
To : 


You  are  hereby  notified  that  on  the day  of ,  189-,  at 

o'clock  in  the noon,  that  I  will  file  in  the court, 


in  the  above  proceedings,  a  motion  to  vacate  so  much  of  the 

order  made  the  day  of ,  189-,  for  the  appointment  of  a 

receiver  herein,  as  directs  the  said  receiver  to  take  possession  of 

or  administer  any  property  belonging  to  the  said Company, 

or  to  in  any  manner  take  possession  of  or  to  operate  the  said  line 
of  railroad  built  by  the  said  last-named  railroad  corporation  under 
the  charter  thereof,  or  the  equipments  or  assets  thereof,  and  for 
such  other  or  further  order  as  may  be  just  (and  as  will  give  your 

petitioners  the  full  benefit  of  their  rights  as  creditors  of  said 

Company). 

No.  61. 

OEDEE    THAT    EECEIYEE   PAY   OVEE   FUNDS    TO 

HIS  SUCCESSOR 
(Title.) 

It  is  ordered  that  the  said ,  within days  from  the 

service  upon  him  of  a  copy  of  this  order,  pay  over  to ,  as  re- 
ceiver of ,  the  sum  of dollars,  together  with  the  further 

sum  of dollars,  the  costs  of  his  motion,  amounting  in  all  to 

the  sum  of dollars. 
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No.  63. 

AFFIDAVIT  TO  OBTAIN  ORDER  TO  SHOW  CAITSE 
WHY  A  REMOVED  RECEIVER  SHOULD  NOT  BE 
PUNISHED  FOR  CONTEMPT  FOR  A  FAILURE  TO 
PAY  OVER  FUNDS. 

STATE  OF         . .  ,, 


County. 


! 


(Caption.) 

,  being  duly  sworn,  says : 

That  on  the day  of ,  189-,  this  affiant  was  appointed 

receiver  in  the  above-entitled  cause  by  the  said  court,  for  and 
instead  of ,  who  had  been  previously  removed  by  said  court- 
That  on  the day  of ,  189-,  this  affiant  entered  into  a 

bond,  with  sureties,  in  the  sum  of dollars,  conditioned  for 

the  faithful  discharge  of  his  duties  as  such  receiver,  which  bond 
was  duly  approved  by  said  court. 

That  by  order  of  said  court  so  removing  said ,  he,  the  said 

J  was  ordered  and  directed  to  turn  over  to  this  affiant  the 

sum  of dollars  by  the day  of ,  189-;  (and  a  certified 

eopy  of  said  order  was  served  on  the  said on  the day 

of ,  189-.) 

That  on  the day  of ,  189-,  this  affiant  demanded  of 

said payment  to  him  as  receiver  of  the  said  sum  of  

dollars ;  that  said has  not  paid  to  this  affiant  the  said  sum  or 

any  part  thereof,  although  the  time  limited  in  said  order  within 

which  to  pay  the  same  lias  expired,  and  that  the  said has 

failed  to  comply  in  every  respect  with  said  order. 


(Jurat.) 

No.  63. 

AFFIDAVIT  FOR  CONTINUANCE  OF  ACTION 
AGAINST  EECEIVEE  INSTEAD  OF  AGAINST 
CORPORATION. 


STATE  OF 


County 


•  'h 


(Caption  in  Obioinal  AcnoN  fok  a  Rbcefveb.) 

-,  being  duly  sworn,  says: 


That  he  is  the  plaintiff  in  the  action  of against  the 

Company  now  pending  in  this  court. 

That  on  or  about  the day  of ,  189-,  an  action  was 
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•commenced  by  against  the  Company  in  the 


•court  {or  in  this  court,  the  title  whereof  is against \  to 

(here  state  object^  %howmg  that  it  is  not  a  demcmd  which  requires 
^  separate  t/riaC^. 

{otate  condition  of  the  cause.) 

That  on  the day  of ,  189-,  deponent  was  served  with 

A  restraining  order  to  show  cause  in  this  action,  brought  by 

against  the  above-named  defendant,  for  the  purpose  of  dissolving 

the  latter  and  for  winding  up  its  aflEairs,  and  that  on ,  189-, 

the  said  company  was  so  dissolved  by  order  or  decree  of  this 

court,  and  one was  constituted  receiver  of  the  property  and 

effects  of  said  company  with  the  powers  usual  in  such  cases. 

That  a£Sant  believes  it  is  desirable,  from  the  nature  and  im- 
portance of  the  questions  involved,  that  the  action  referred  to 
should  be  continued  by  substituting  the  said  receiver  as  defendant, 
^is  proposed  in  said  complaint. 

{If  order  to  show  cause  is  desired^  ask  for  it^ 


No.  64. 

PETITION  BY  KECEIVEE  THAT  HE  BE  SUBSTITUTED 
FOE  A  PAETY  IN  AN  ACTION  WHICH  WAS 
PENDING  WHEN  HE  WAS  APPOINTED. 

(Caption.) 

To  the Court : 

Your  petitioner,  upon  his  oath,  says : 

That  by  order  in  the  above-named  cause,  made  the day  of 

last,  your  petitioner  was  duly  appointed  receiver  of  (briefly 


indicating  wha£). 

{Or^  were  appointed  in  supplementanry  proceedings ;)    That  on 

the day  of ^  189-,  upon  application  duly  made  by , 

a  judgment  creditor  of  the  above-named ,  in  proceedings 

supplementary  to  execution,  your  petitioner  was,  by  order  of  the 
court,  duly  appointed  receiver  of  the  property  of  said . 

That  thereafter  he  duly  qualified  as  such,  and  entered  on  his 
duties  as  such,  and  now  is  such  receiver. 

{AUegependencyy  a/nd  nature  of  action  ;  amd  of  defense^  if  at 
issue^  ana  condition  of  cause  amd  other  matters.) 

Wherefore,  your  petitioner  asks  leave  to  prosecute  {or,  defend) 
said  cause,  and  that  for  that  purpose  he  be  substituted  as  plaintiff 
(or,  defendant)  in  place  of  said  ^lame)  and  for  such  other  or  fur- 
ther relief  as  may  be  just. 


684  REGEIYERSHIPa 

No.  65. 
ORDER  TO  SHERIFF  TO  WITHDRAW  LEVY. 

(Title.) 

It  appearing  by  the  aflSdavit  of that ,  the  sheriff 

of  this  county,  has  made  a  levy  npon  certain  property  in  the 
hands  of  the  receiver  in  this  action  without  leave  of  court,  it  is 
ordered  that  he  withdraw  the  same  forthwith. 

It  is  further  ordered  that  said appear  before  this  court 

on  the day  of ,  189-,  and  show  cause  why  an  attach- 
ment should  not  issue  against  him  as  for  a  contempt  of  court  in 
making  said  levy. 

No.  66. 

SPECIAL  ORDER  FOR  RECEIVER  TO  BRING  SUIT. 

(Title.) 

It  appearing  to  the  court  that is  indebted  to  the  Com- 
pany, the  defendant  herein,  in  the  sum  of dollars  (or  shmo 

some  oaitse  of  action)^  the  court,  on  the  application  of ,  re- 
ceiver herein,  authorizes  and   directs  him  to  bring  an  action 

against  the  said for  the  recovery  of  the  said 

dollars,  with  interest  thereon  (or  state  other  object  of  the  suit). 

No.  67. 

COMPLAINT  BY  CREDITOR  ON  BOND  OF  RECEIVER 

FOR  FAILURE  TO  PAT  MONEY. 

(Caption.) 

{Commencement.)    That  on   the day  of ^  189-, 

began  in  the court  of  the  state  of a  suit 


against  the Company  for  the  appointment  of  a  receiver, 

and  such  action  was  thereafter  had  that  tne  defendant ^  on 

the day  of ,  189-,  was  appointed  by  said  court  re- 
ceiver of  said Company,  and  on  the day  of , 

189-,  he,  with  his  codefendants  as  sureties,  executed  his  bond,  a 
copy  of  which  is  hereto  annexed,  marked  "  Exhibit  A,"  and 
made  a  part  hereof,  to  the  approval  of  said  court,  and  he  at  once 
entered  upon  his  duties  of  said  trust. 

That  on  the day  of ,  189-  said was,  by 

an  order  of  said  court,  duly  ordered  to  convert  all  the  property 

of  said Company,  of  whatsoever  kind,  into  money  by  sale 

thereof,  which  he  did  in  due  course  of  time,  receiving  therefor 
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dollars,  and  so  reporting  to  the  conrt,  which  report  was 

duly  approved. 

That  on  the day  of ,  189-,  the  relator  filed  with 

said  receiver  his  claim  for dollars  against  said 

Company,  which  was  duly  allowed  by  said  court  as  a  valid  and 
existing  claim  against  said  trust. 

That  on  the day  of ,  189-,  said ,  as  such 

receiver,  filed  with  the  court  his  final  report  in  the  matter  of  said 
receivership,  which  report,  in  due  course  of  time,  was  duly  ap- 
proved by  said  court. 

That  in  said  report  said  receiver  showed  that  among  the  other 

-creditors  of  said Company  the  relator  was  entitled   to 

receive  of  the  funds  of  said  receivership,  as  his  proportionate 

share  thereof,  "the  sum  of dollars ;  and  said  receiver  was 

directed  by  said  court  to  pay  said  sum  to  the  relator,  along  with 
the  other  creditors. 

That  on  the day  of ,  189-,  the  relator  demanded 

of  said the  payment  of  said  sum  of dollars,  but  he 

has  failed  and  still  fails  (and  refuses)  to  pay  the  same  (and  has 
<;onverted  said  amount  to  his  own  use  and  benefit). 

(Prayer  and  exhibit) 


No.  68. 

DECLAKATION  ON  ASSESSMENT  AGAINST  STOCK- 
HOLDEKS  OF  NATIONAL  BANKS.' 


CIRCUIT  COURT  OF  THE 
UNITED  STATES, 

District  of ^ 

Division. 


88.       Term,  A.  D. 


,  as  receiver  of  the ^  plaintiff,  by ^  his  attorneys, 

complains  of ,  defendant,  on  a  plea  that  he  render  to  the 

Slaintiif  the  sum  of dollars,  which  he  owes  to  and  unjustly 
etains  from  him. 

For  that,  whereas,  heretofore,  to  wit :  on  the day  of , 

A.  D. ,  the  National  Bank  was  organized  as  a  na- 
tional banking  association  under  the  laws  of  the  United  States 

with  a  capital  stock  of thousand  dollars  divided  into  

thousand  shares  of  one  hundred  dollars  ($100)  each,  and  the 
Comptroller  of  the  Currency  of  the  United  States  did,  pursuant 
to  law,  on,  to  wit :  the day  of ,  rive  to  said Na- 
tional Bank  a  certificate  under  his  hand  and  official  seal  that  said 
National  Bank  had  complied  with  all  the  provisions  of  law 

'  By  perminior  of  Messra.  Duncan  &  Gilbert 
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required  to  be  complied  with  before  commencing  the  bnsiness  of 
banking,  and  that  such  association  was  authorized  to  commence 

the  busmess  of  banking,  and  thereupon  said National  Bank 

did  commence  the  business  of  bankmg  under  and  in  pursuance  of 
the  laws  of  the  United  States. 

And  the  plaintiff  further  avers  that  on,  to  wit :  the day  of 

,  said National  Bank,  being  then  insolvent,  suspended 

business  and  the  payment  of  its  obligations,  and  afterward,  to  wit: 

on  the day  of ,  one was,  by  the  Comptroller  of  the 

Currency  of  the  United  States,  in  pursuance  of  the  laws  of  the 

United   States,   duly  appointed  receiver  of  said National 

Bank  and  entered  upon  the  discharge  of  his  duties  as  such  re> 
ceiver. 

And  the  plaintiff  further  avers  that  thereafter,  to  wit :  on  the 
day  of y  it  appeared  to  the  satisfaction  of  the  Comptrol- 
ler of  the  Currency  oi  the  United  States  that,  in  order  to  pay  the 

debts  of  said National  Bank,  it  was  necessary  to  enforce  the 

individual  liability  of  the  stockholders  thereof,  as  prescribed  by 
sections  5151  and  5234  of  the  Revised  Statutes  of  the  United 

States,  to  the  extent  of dollars  upon  each  and  every  share  of 

the  capital  stock  of  said National  Bank  held  or  owned  by 

them  at  the  time  of  its  failure,  and  thereupon  the  said  Comptrol- 
ler of  the  Currency  of  the  United  States  did  on,  to  wit :  said 

day  of  ,   make    an    assessment    and  requisition  upon  the 

shareholders  of  the  said National  Bank  for tnonsand 

dollars,  to  be  paid  by  them  ratably  on  or  before  the day  of 

,  and  did  direct  the  said ,  as  receiver  as  aforesaid,  to  take 

all  necessary  proceedings,  by  suit  or  otherwise,  to  enforce  to  that 
extent  the  said  individual  liability  of  the  said  shareholders. 

And  the  plaintiff  further  avers  that  the  defendant,  at  the  time 

the  said National  Bank  suspended  business  and  the  payment 

of  its  obligations  as  aforesaid,  to  wit:  on  the day  of y 

was  the  owner  and  holder  of  shares  of  the  capital  stock  of 

said National  Bank,  by  means  whereof,  and  by  force  of  the 

laws  of  the  United  States,  the  defendant  then  and  there  became 
liable  to  pay  to  the  plaintiff  the  amount  of  said  assessment  and 

requisition  upon  him  as  aforesaid,  being  the  sum  of dollars, 

said  amount  being dollars  upon  each  share  of  the  capital 

stock  of  said National  Bank,  owned  and  held  by  said  de- 
fendant at  the  time  said National  Bank  suspended  business 

and  the  payment  of  its  obligations  as  aforesaid. 

Yet  the  defendant,  though  often  requested,  has  not  paid  the 
said  sum  of  money  or  any  part  thereof,  to  the  plaintiff,  but  so  to 
do  wholly  refuses,  to  the  damage  of  the  plaintiff,  as  aforesaid,  of 
dollars,  and  therefore  he  brings  his  suit,  etc. 
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District  of  ,  vm. 

Division.  ) 

being  duly  sworn,  on  his  oath  deposes  and  says  that  he  is 


the  receiver  of  the National  Bank,  the  plaintiff  in  the  above^ 

cause ;  that  the  demand  of  the  plaintiff  is  upon  the  cause  of  action 
set  forth  in  the  foregoing  declaration  and  that  there  is  due  to  the 
plaintiff  from  the  defendant  upon  said  cause  qf  action,  after  allow- 
ing the  defendant  all  his  just  credits,  deductions  and  set-offs,  the- 

sum  of dollars  as  debt  and  interest  on  said  sum  at  the  rate 

of  five  per  cent  per  annum  from  the day  of ,  as  dam- 
ages for  the  detention  thereof. 

Subscribed  and  sworn  to  before  me  this  ) 
day  of ,  A.  D. .      j 


Jff  otary  Public 

No.  69. 

DECLARATION  ON  PROMISSORY  NOTE. 

With  Confession  of  Judgment  and  Affidavit  of  Sionatubb.. 

DISTRICT  COURT  OF  THE  1 

UNITED  STATES,  \^  m^^^    .    n 

District  of  — !-,  f  **'   ^^^""^  ^'  ^' • 

Division.  J 


,  Receiver  of  the ,  a  national  banking  asso- 
ciation organized  aad  doing  business  under  the  laws  of  the 
United  States,  plaintijS  in  this  suit,  by ,  his  attorneys,  com- 
plains of ,  defendant in  this  suit,  in  a  plea  of  trespass 

on  the  case  upon  promises. 

|k  For,  that,  whereas,  the  said  defendant  —  heretofore,  to  wit : 

On  the day  of ,  A.  D.,  — ,  at ,  to  wit :  at  the 

District  of ,  aforesaid,  made promissory  note —  in  writ- 
ing, bearing  date  on  the  day  and  year  aforesaid,  and  then  and  there 

delivered  the  same  to  said  the ,  in  and  by  which  said  note — 

said  defendant  by  the  name  and  style  of y  promised  to  pay 

to  the  order  of  said  the ,  after  date,  the  sum  of dollars, 

at  the ,  with  interest  at  the  rate  of per  cent  per  annum^ 

after until  paid,  for  value  received.     And  the  saia  the , 

to  whom  or  to  wnose  order  the  said  note  was  payable,  afterwards, 

to  wit :  on  the  dav  of ,  A.  D. ,  became  and  was 

insolvent,  and  the  plaintifiE  on  said  day  was  by  the  Comptroller  of 
the  Currency  of  the  United  States  duly  appointed  and  commis- 
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sioned  under  the  laws  of  the  United  States  as  Receiver  of  said 

,  by  means  whereof  and  by  force  of  the  statute  and  laws  of 

the  United  States  in  such  case  made  and  provided  the  said  de- 
fendant—  became  liable  to  pay  to  the  plaintiS  the  said  sum  of 
money  in  the  said  note —  specified,  according  to  the  tenor  and 
effect  of  said  note — ,  and  being  so  liable  the  said  defendant — j  in 
consideration  thereof  afterwards,  to  wit :  on  the  same  day  and 
year  and  at  the  place  aforesaid,  undertook  and  then  and  there 
faithfully  promised  said  plaintiff  well  and  truly  to  pay  unto  the 
said  plaintiff  the  said  sum  of  money  in  the  said  note —  specified, 
according  to  the  tenor  and  effect  of  said  note —  and  the  statute 
and  laws  of  the  United  States  as  aforesaid. 

Yet  the  defendant — ,  although  often  requested,  etc.,  ha —  not 
yet  paid  the  said  sum  of  money  or  any  part  thereof  to  the  said 
plaintiff,  but  so  to  do  ha —  hitherto  wholly  refused  and  still  do- 
refuse,  to  the  damage  of  the  plaintiff  of dollars,  and  there- 
fore he  brings  suit,  etc.                         

Plaintiff's  Attorneys. 
DISTRICT  COURT  OF  THE 


District  of 
Division. 


ais. 


And  the  said defendant-^  in  the  above-entitled  suit,  by 

attorney — ,  come —  and  defend —  the  wrong  and  injury 


when,  etc.,  and  waive —  service  of  process,  and  say —  that 

cannot  deny  the  action  of  the  said  pkintiff  nor  but  that the 

said  defendant —  did  undertake  and  promise  in  manner  and  form 

as  the  said  plaintiff  has  above  complained  against ,  nor  but  that 

the  said  plaintiff  has  sustained  damages  on  account  of  the  nonper- 
formance of  the  several  promises  and  undertakings  in  the  said 

declaration  mentioned,  including  the  sum  of dollars  for  his 

reasonable  attorneys'  fees  for  entering  up  this  judraient  over  and 
above  his  other  costs  and  charges  by  him  about  his  suit  in  this 

behalf  expended  to  the  amount  of dollars  and cents, 

and  the  said  defendant —  further  agree —  that  no  writ  of  error 
or  appeal  shall  be  prosecuted  on  the  judgment  entered  by  virtue 


FORMS.  689 

hereof  nor  any  bill  in  equity  filed  to  interfere  in  any  manner 

with  the  operation  of   said  judgment,   and   that  hereby 

release —  all  errors  that  may  intervene  in  entering  up  the  same 
or  issuing  the  execution  thereon,  and  consent —  to  an  immediate 
execution  upon  said  judgment 

Defendants  Attorneys. 

State  of y ) 

County,  f  **• 

-,  being  duly  sworn,  on  his  oath  deposes  and  says 


that  he  is  a  resident  of County, ,  and  is  acquainted 

with  the  handwriting  of ,  whose  name signed  to  the 

annexed  note  and  power  of  attorney  and  that  the  signature —  of 

said to  the  said  note  and  power  of  attorney . —  the  genuine 

signature —  of . 

Subscribed  and  sworn  to  before  me    ) 
this day  of ^  A.  T>. .  J 


Notary  Public. 

No.  70. 

PETITION  OF  EECEIVEE  OF  NATIONAL  BANK  TO 
COMPKOMISE  WITH  SHAREHOLDER.* 

STATE  OF  - 


:•} 


County  of .    ^     ' 

In  the Court,  thereof. 

In  the  matter  of  the 

National  Bank  of 

In  Liquidation. 


Gen.  No.  - 
Term  No. 


To  the  Honorable  Judges  of  said  Court : 

Your  petitioner, ,  receiver  of  the National  Bank  of 

,  respectfully  shows  that  said National  Bank  of  , 

being  a  national  banking  association  duly  organized  under  the 

laws  of  the  United  States,  having  on  or  about  the day  of 

,  A.  D.  J  become  insolvent,  your  petitioner  was  by  the 

,  Comptroller  of  the  Currency  of  the  United  States,  on  or 

about  the day  of y  A.  D. ,  duly  appointed  receiver 

of  said National  Bank  of  ,  and  entered  upon  the  dis- 
charge of  his  duties  as  such  receiver  and  is  still  so  acting. 

>By  permission  of  Messrs.  Duncan  &  Gilbert. 
44 
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Your  petitioner  further  shows  to  the  court  that  on ,  upott 

a  proper  accounting  made  by  your  petitioner  and  upon  a  valuation 
of  the  uncollected  assets  remaining  in  the  hands  of  your  peti- 
tioner, it  appeared  to  the  satisfaction  of  said  Comptroller  of  the- 

Currency,  that  in  order  to  pay  the  debts  of  said Nation^ 

Bank  it  was  necessary  to  enforce  the  individual  liability  of  the 
shareholders  of  said  bank  as  prescribed  by  sections  5151  and 
6234  of  the  Eevised  Statutes  of  the  United  States,  and  that,  by 
virtue  of  the  authority  vested  by  law  in  the  said  Comptroller  of 
the  Currency,  the  said  Comptroller  of  the  Currency  dia  make  an 

assessment  and  requisition  upon  the  shareholders  of  said Na- 

tional  Bank  of for thousand  dollars,  to  be  paid  by  them 

ratably  on  05  before  the day  of ,  A.  D. ,  and  said 

Comptroller  of  the  Currency  did  make  a  demand  upon  each  and 

every  one  of  said  shareholders  for dollars  upon  each  and  every 

share  of  the  capital  stock  of  said National  Bank  held  and 

owned  by  said  shareholders,  respectively,  at  the  time  of  the  fail- 
ure of  the  said  bank ;  and  that  your  petitioner,  as  receiver,  was 
directed  by  said  Comptroller  of  the  Currency  to  take  all  necessary 
proceedings,  by  suit  or  otherwise,  to  enforce  to  that  extent  the- 
individual  liability  of  the  said  shareholders. 

Your  petitioner  further  shows  that ,  of ^  is  a  share- 
holder in  the National  Bank  to  the  amount  of shares 

of  the  par  value  of hundred  dollars,  and  that  there  is  due  to 

your  petitioner,  as  receiver,  the  sum  of hundred  dollars,  with 

mterest,  being  the per  cent  assessment  on  the  said shares 

of  stock  standing  in  the  name  of  said  — — . 

Your  petitioner  further  shows  that  he  has  made  diligent  effort 
to  collect  the  amount  due  upon  said  assessment,  but  has  been  un- 
able to  collect  anything  from  the  said . 

Your  petitioner  furtner  shows  that  he  has  carefully  investigated 

the  financial  standing  of  said ,  and  is  satisfied  that  said  claim 

cannot  be  collected  from  said by  means  of  legal  proceedings. 

Your  petitioner  further  shows  that  the  amounts  due  upon  said 
assessments  are  bad  and  doubtful  debts  within  the  meaning  of 
section  5234  of  the  Bevised  Statutes  of  the  United  States. 

Your  petitioner  further  shows  that  the  said has  oflEered 

your  petitioner  the  sum  of hundred  dollars  cash  in  full  settle- 
ment of  all  claims  the  of National  Bank  of ^  or  your  pe- 
titioner, as  receiver  thereof,  may  have  on  account  of  said  assess- 
ment of per  cent  upon  the shares  of  stock  standing  in 

the  name  of  said . 

Your  petitioner  further  shows  that  after  having  fully  consid- 
ered said  proposition  your  petitioner  is  of  the  opinion  that  it  is 
for  the  best  interests  of  tlie  creditors  and  shareholders  of  said 

National  Bank  of ,  that  your  petitioner  be  allowed  to 

accept  the  offer  of hundred  dollars  cash  of  said y  in  full 
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settlement  and  compromise  of  said  —  per  cent  assessment,  and 
that  more  money  can  be  realized  upon  said  assessment  on  the  stock 

of  said ,  by  means  of  such  compromise  and  settlement  than 

your  petitioner  would  otherwise  be  able  to  obtain. 

Wherefore  your  petitioner  prays  that  an  order  of  court  may  be 
entered  herein  authorizing  ana  directing  your  petitioner  to  accept 
said  offer  of hundred  dollars  cash  of  said in  full  settle- 
ment of  said  claim  on  account  of  said per  cent  assessment. 

And  thus  as  in  duty  bound  he  will  ever  pray,  etc. 


Receiver  of  the National  Bank. 

By 

his  Solicitors. 

Statb  op y ) 

County  of .  f  **• 

,  being  duly  sworn,  on  his  oath  says  that  he  is  the  receiver 

of  the National  Bank  of ,  that  he  has  read  the  foregoing 

petition  and  knows  the  contents  thereof,  and  that  the  matters 
and  things  therein  set  forth  are  true  to  thie  best  of  his  knowledge 
and  belief. 


Subscribed  and  sworn  to  before  me      ) 
this day  of ,  A.  D. .  f 


Notary  Public 

No.  71. 

ORDER    OF    COURT    AUTHORIZING    COMPROMISE 

WITH  SHAREHOLDERS. 


STATE  OF 

County  op  - 


In  the Court  thereof. 


In  the  matter  of  the 

National  Bank  op 

In  Liquidation. 


Gen.  No.  - 
Term  No. 


This  day  comes ,  receiver  of  the National  Bank  of 

",  by ,  his  attorneys,  and  presents  his  petition  asking  for 


an  order  of  court  authorizing  and  directing  nim  to  settle  and 

compound  for hundred  dollars  cash,  to  be  paid  by ,  and 

all  claims  the National  Bank  of ^  or  your  petitioner  as 
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receiver  thereof,  may  have  on  account  of  the per  centaesese- 

ment  made ,  on  the shares  of  the  capital  stock  of  the 

National  Bank  standing  in  the  name  of . 

The  court  having  considered  the  said  petition  and  the  evidence 
adduced  in  support  thereof,  and  being  fully  advised  in  the 
premises,  finds  that  the  best  interests  of  the  shareholders  and 

creditors  of  the National  Bank  of require  that  such 

compromise  and  compound  should  be  made. 

It  is  therefore  Obdered,  Adjudged  and  Decreed  that  your  peti- 
tioner be,  and  he  hereby  is,  authorized  and  directed  to  compound  and 

settle,  for  hundred  dollars  cash,  any  and  all  claims  the 

National  Bank,  or  your  petitioner  as  receiver  thereof,  may  have 

on  account  of  the  said per  cent  assessment  on shares 

capital  stock  of  the National  Bank  standing  in  the  name  of 

,  and  this  order  is  to  operate  as  a  full  release  of  any  and  all 

claims  your  petitioner  may  have  by  reason  of  said  claim  on 
account  of  said per  cent  assessment. 

Entered  by  Judge >  October  — ^  A.  D. » 


APPENDIX 

OP  RECENT  CASES  DECIDED  OR  REPORTED  SINCE  THIS  WORK 

WENT  TO  PRESS. 


APPOINTMENT  OF  KECEIVEE— liabtlitt  fob  rent. 

In  Olmstead  v.  DistUlmg  <&  C.  F.  Co.  73  Fed.  Rep.  44,  under 
the  Illinois  Statute  providing  that  corporations  organized  under 
the  general  statute  whose  powers  have  expired  by  limitation  or 
otherwise  shall  continue  their  corporate  capacity  for  two  years 
for  the  purpose  of  settling  up  their  affairs,  etc.,  it  was  held  that 
upon  a  judgment  of  ouster  in  quo  warranto  proceedings  the  cor- 
poration becomes  a  trustee  for  its  creditors  and  stockholders  so 
that  equity  has  jurisdiction  on  the  ground  of  trust  relationship  of 
a  suit  by  a  stockholder  in  behalf  of  himself  and  otlier  stockholders 
who  may  join  with  him  for  the  appointment  of  receivers  to  ad- 
minister its  assets  under  proper  averments. 

Even  when  a  receiver  is  appointed  for  the  corporation  upon  an 
erroneous  assumption  of  the  court  that  the  bill  discloses  an  equi- 
table jurisdiction,  such  appointment  cannot  be  questioned  collat- 
erally. 

In  the  above  case,  on  an  intervening  petition  filed.  Judge  Sho- 
walter  recently  held,  in  an  opinion  not  officially  reported,  that  the 
receiver  of  a  corporation  was  not  liable  for  rents  due  upon  leased 
property  held  by  the  corporation  at  the  time  of  his  appointment 
for  a  period  longer  than  two  years  after  the  judgment  of  ouster 
of  the  corporation. 

That  at  the  expiration  of  the  two  years  provided  by  the  statute 
the  corporation  as  an  entity  ceased  to  exist  and  its  leases  fell  with 
the  corporate  existence. 

SaMB OF   SENTS   AND   PROFITS. 

In  Scott  V.  HotchJciss  (Cal.)  47  Pac.  45,  a  mortgage  provided 
that  in  case  of  foreclosure  a  receiver  might  be  appointed  of  the 
rents  and  profits.     It  was  held  that  in  the  absence  of  the  affidavit 
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required  in  mortgages  of  growing  crops,  such  mortgage  did  not 
entitle  the  receiver  to  a  crop  growing  on  the  land  in  the  posses- 
Bion  of  a  tenant,  but  only  to  so  much  thereof  as  was  duly  reserved 
for  rent.  On  an  allegation  that  the  security  was  insufficient  it 
was  held  the  court  was  authorized  to  appoint  a  receiver  in  accord- 
ance with  the  stipulations  of  a  mortgage  as  against  the  claims  of 
a  purchaser  without  notice. 

Same — on  application  of  mobtgageb. 

In  Farmer^  Loan  dB  T.  Co,  v.  Hotd  Brunswick  Co.  42  N.Y. 
Supp.  350,  it  was  held  that  where  a  receiver  has  been  appointed 
in  voluntary  proceedings  to  dissolve  a  corporation  the  same  re- 
ceiver should  be  appointed  on  a  subsequent  application  by  the 
holder  of  a  chattel  mortgage  on  the  property  of  the  corporation 
for  the  appointment  of  a  receiver,  unless  it  appears  that  the  lien 
of  the  mortgagee  will  receive  adequate  protection  by  the  order 
already  made. 

Same — on  bx  pabtb  application. 

In  Pearson  v.  Kendrich  (Miss.)  21  So.  37,  the  Code  required 
the  party  making  an  ex  pa/rU  application  for  a  receiver  to  give 
the  adverse  party  a  bond  conditioned  to  pay  all  damages  that 
might  be  sustained  if  the  appointment  was  revoked  and  providing 
that  such  damages  might  be  recovered  in  the  same  manner  as 
damages  on  an  injunction  bond.  An  order  discharging  the  re- 
ceiver appointed  ex  parte  was  held  to  be  appealable. 

In  the  same  case  it  was  held,  under  §  574  of  the  Code  author- 
izing the  appointment  of  a  receiver  without  notice  and  under 
§  922  permitting  chancellors  of  other  districts  than  that  in  which 
the  suit  is  pending  to  act,  the  appointment  of  a  receiver  by  a 
chancellor  of  another  district  will  be  presumed  to  have  been  made 
upon  a  sufficient  hearing. 

Same — on  application  of  wife. 

In  Murray  v.  Murray  (Cal.)  47  Pac.  37,  it  was  held  that  in  a 
wife's  action  for  maintenance  without  divorce  under  Civil  Code, 
§  137,  where  purely  legal  proceedings  are  inadequate  the  action 
carried  with  it  the  right  to  have  a  receiver  appointed  under 
the  general  provisions  of  Code  Civ.  Proc.  §  564.  The  wife's 
claim  for  maintenance  is  within  the  general  powers  of  a  court  of 
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•equity  to  grant  not  depending  on  a  statute,  and  since  the  plaintifPs 
demand  may  be  charged  specifically  upon  the  defendant's  prop- 
*erty,  described  in  the  complaint,  the  court  had  the  power  to  ap- 
point a  receiver  at  the  beginning  of  the  action.  It  is  also  held 
that  where  the  defendant  is  a  nonresident  by  means  of  the  re- 
•ceiver's  possession  the  court  acquires  jurisdiction  to  subject  the 
property  seized  to  the  satisfaction  of  its  lawful  judgment. 

Same — in  case  of  insanfty. 

In  Re  Syhart  (K  C.)  25  S.  E.  963,  it  was  held,  under  the  Act 
•of  1889,  a  receiver  might  be  appointed  for  an  insane  person  on 
motion,  after  due  and  proper  notice. 

Same — when  valid. 

In  StatCy  Amaterdamach  Trustees  Kantoor^  v.  Spokane  Covmiy 
JSuper  CL  (Wash.)  47  Pac.  31,  it  was  held  that  §  326,  subs.  3  and 
•5,  of  the  Civil  Code  authorizing  the  appointment  of  a  receiver 
where  it  appeared  that  the  property  or  fund  in  controversy  is  in 
danger  of  loss  or  removal  or  where  a  corporation  has  been  dis- 
'solved,  or  is  insolvent  or  in  danger  of  insolvency,  or  has  forfeited 
its  corporate  rights,  a  receiver  could  not  be  appointed  ex  parte  to 
take  charge  of  the  business  of  an  organization  exercising  corpor- 
ate rights  without  authority.  Such  appointment  can  be  made 
only  after  proceedings  under  Code  Proc.  §§  688,  689. 

£aME — WHEN  VOID  FOB  WANT  OF  BOND. 

In  Dreysprvng  v.  Z6ed  (Ala.)  21  So.  73,  where  the  statute  pro- 
vided among  other  things  that  an  order  appointing  a  receiver 
•*'  must  require  complainant  to  enter  in  a  bond,"  etc.,  it  is  held 
mandatory  and  prohibitory  and  where  the  order  merely  requires 
the  receiver  to  give  bond,  the  appointment  is  void. 

£aME WHEN   VOID   AS  TO   PARTIES   IN   POSSESSION. 

In  Sail  V.  Donovan  (Mich.)  69  N.  W.  645,  an  action  was 
brought  under  the  statute  relating  to  voluntary  assignments  and 
which  authorizes  holders  of  preferred  claims  to  bring  an  action  in 
<5ase  of  fraud  and  apply  for  a  receiver,  an  order  made  pendente 
Ute^  appointing  a  receiver  and  requiring  defendants  to  deliver 
to  him  all  property  owned  by  persons  named,  in  possession  of 
•other  defendants  as  mortgagees  was  held  to  be  erroneous,  if  not 
a  nullity. 
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BOND  OF  RECEIVER— LiABiuTT  op  suRBrrrBs.  ^ 

In  Black  V.  Oentery  (N.  C.)  26  S.  E.  43,  it  is  held  that  the  liability 
of  sureties  on  receiver's  bond  is  properly  enforced  in  an  indepen 
dent  action  against  them ;  that  where  judgment  has  been  recov^ 
ered  against  the  receiver  he  is  not  a  necessary  party  to  an  action 
against  the  sureties  on  the  bond ;  and  in  such  case  it  is  not  necea- 
sary  to  allege  leave  of  court  to  sue. 

CERTIFICATE  OF  PECEIVER. 

In  lUinaia  Trust  dk  S.  Bank  v.  Pacific  R.  Go,  (Cal.)  47  Pac 
60,  it  was  held  that  where  the  court,  under  circumstances  appar- 
ently authorizing  its  action,  takes  possession  of  a  street  railway 
through  a  receiver,  certificates  issued  under  the  order  of  the  court 
must  be  regarded  as  valid,  even  though  there  may  have  been  a 
failure  of  jurisdiction  as  to  the  rightful  owner  of  the  road.  It 
will  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that 
there  was  shown  everything  necessary  to  authorize  the  court  in 
the  issuance  of  certificates.  It  was  also  held  in  the  same  case  that 
an  order  appointing  a  receiver  cannot  be  collaterally  attacked  on 
the  ground  of  failure  of  jurisdiction. 

COMPENSATION  OF  RECEIVER. 

In  Mann  v.  Poole  (S.  C.)  26  S.  E.  229,  it  is  held  that  the  com- 
pensation of  a  receiver  is  in  the  discretion  of  the  court. 

DISCHARGE  OF  RECEIVER— bbscindino  okdeb  of  appoint- 
ment. 

On  the  dismissal  of  the  action  in  which  the  receiver  is  appointed 
the  order  appointing  the  receiver  should  also  be  rescinded.  Camp- 
UU  V.  Eversole  (Ky.)  38  S.  W.  486. 

SaMB — sun  AGAINST  COMPANY   AFTEB. 

Where  a  railroad  company  procures  or  acquiesces  in  the  with- 
drawal of  the  receivership  and  the  discharge  of  the  receiver  and 
the  cancelation  of  his  bond  and  accepts  the  property  of  the  road 
which  has  been  increased  in  value  by  the  receiver,  such  railroad 
may  be  saed  in  assumpsit  on  a  claim  which  was  valid  against  the 
receiver.  Texas  dk  P.  B.  Co.  v.  Manton  (U.  S.  Sup.  Ct.),  Advance 
Sheets,  Feb.  1,  1897,  p.  235. 

Same — what  not  gbound  for. 
In  Farvieri  Nat.  Bank  v.  Backus  (Minn.)  69  N.  W.  63S,  in 
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an  action  to  foreclose  a  mortgage  a  receiver  was  appointed  to 
collect  the  rents  of  mortgaged  premises  and  apply  them  in  pay- 
ment of  delinquent  taxes  due  on  a  prior  mortgage.  It  was  held 
that  the  fact  that,  pending  the  action,  the  holder  of  the  first  mort- 
gage paid  the  delinquent  taxes,  added  the  same  to  the  amount 
due  on  his  mortgage,  foreclosed,  and  bid  in  property  for  the  full 
amount  due  him,  was  no  ground  for  the  discharge  of  a  receiver. 

LIABILITY  OF  EECEIVER-on  lease. 

Where  there  is  no  act  of  disaffirmance  by  the  receiver  and  he 
continues  to  hold  the  leasehold  property  and  completes  his  term 
he  must  pay  the  contract  price  for  rentals.  Spencer  v.  WorlcPs 
Col/umhian  jExpodtion  (111.)  45  N.  E.  250. 

Same — on  note  not  oolleoted. 

In  Ned  v.  Carson  (Ky.)  37  S.  W.  949,  where  there  was 
nothing  to  show  that  the  receiver  had  been  ordered  to  collect  a 
certain  note  and  that  the  maker  had  become  insolvent  and  had 
committed  waste  upon  the  land  held  as  security  for  the  note,  it 
was  held  that  in  the  absence  of  fraud,  the  receiver  could  not  be 
held  liable  for  the  note. 

Same — not  fob  wages  fobmeblt  earned. 

In  FranJdin  Trust  Co.  v.  Northern  Adirondack  B.  Co.  42  N. 
T.  Supp.  211,  a  receiver  was  appointed  in  an  action  to  foreclose 
a  mortgage  on  a  railroad.  He  paid  out  a  portion  of  the  earnings 
for  repairs,  taxes,  and  in  making  final  payment  on  a  contract 
made  for  the  preservation  and  protection  of  the  property.  It  was 
held  that  the  receiver  was  not  liable  to  the  employees  for  wages 
due  at  the  time  of  his  appointment  where  the  order  appointing 
him  made  no  directions  to  pay  such  claims  and  they  are  not  pre- 
sented until  after  the  money  had  been  disbursed.  Laws  of  1885, 
chap.  376,  authorizing  the  receiver  to  pay  certain  wages  for  labor, 
does  not  apply  to  temporary  receivers  for  a  railroad  in  an  action 
of  foreclosure. 

POWER   OF   RECEIVER  — OF  corporation;    liability   op 

STOCKHOLDERS. 

In  Mi/nneapolia  Baseball  Co.  v.  City  Bank  (Minn.)  69  N.  W. 
331,  it  is  held  that  a  receiver  in  an  action  to  sequestrate  the  assets 
of  an  insolvent  corporation  under  Gen.  Stat.  1894,  chap.  74,  has 


-€98        '  APPENDIX. 

no  authority,  except  as  given  by  statute,  to  enforce  the  indi- 
vidual hability  of  stockholders. 

Same — to  sell  assets. 

In  Ackerinan  v.  Ackeman  (Neb.)  69  N.  W.  388,  where  a 
decree  required  a  receiver  to  sell  assets  of  an  insolvent  firm  on  a 
day  named  it  was  held  that  the  receiver  had  no  authority  to  sell 
nt  a  day  later  than  that  fixed  by  the  court  and  if  he  did  so  the 
sale  was  void. 

Same — to  sue. 

In  Schultz  V.  Phenix  Ins.  Co.  77  Fed.  Rep.  375,  the  receiver 
of  a  corporation  was  ordered  and  empowered  to  get  in  the  assets 
of  the  company  and  for  that  purpose  to  bring  such  suits  as  might 
be  necessary.  It  was  held  that  the  receiver  could  sue  in  a  Fed- 
eral court  upon  a  contract  for  insurance  made  with  the  company. 

SALE  BY  EECEIYER— liability  of  pubchaseb. 

A  purchaser  at  a  receiver's  sale  is  estopped  to  deny  liability  for 
the  receiver's  expenses  on  the  ground  that  they  were  made  with- 
out order  of  court.     Heiaen  v.  Bim  (Ind.)  46  N.  E.  104. 

Same — right  to  withdraw  bid. 

In  Interstate  Nat  Banh  v.  (PDwyer  (Tex.)  38  S.  W.  368, 
where  an  order  directed  the  sale  of  property  of  a  corporation  in 
the  hands  of  a  receiver,  provided  that  on  receipt  of  a  certain 
amount  in  cash  the  remainder  might  be  paid  in  approved  claims 
against  the  corporation  and  under  such  order  a  creditor  became  a 
purchaser  of  the  property,  it  was  held  that  the  purchaser  might 
withdraw  his  bid  for  the  property  where  he  acted  with  diligence 
in  ascertaining  the  condition  of  the  property  sold  by  the  receiver, 
and  the  liabilities  thereon. 

SUIT  BY  RECEIYEE. 

He  must  show  in  his  complaint  leave  of  court  to  sue.  RJiodes 
V.  HUligoss  (Ind.)  45  N.  E.  666. 

Same — ^in  supplementart  proobedikgs. 

In  Tvedt  v.  Mackd  (Minn.)  69  N.  W.  475,  in  a  supplementary 
proceeding  the  receiver  was  held  not  to  have  power  to  assail  con- 
veyances on  the  ground  offered  under  the  allega^ons  in  the  plead- 
ings.    But  see  Sawyer  v.  Ha/rrison^  43  Minn.  297. 
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TEMPORAKT  RECEIVERS. 

In  Citizenff  Sav.  Ba/nk  v.  Wilder^  42  N.  Y.  Supp.  481,  a  tem- 
porary receiver  in  an  action  to  foreclose  a  mortgage,  on  the  ground 
that  service  of  summons  by  publication  had  been  ordered,  was 
held  to  be  entitled  to  the  mortgaged  property,  though  the  service 
by  publication  had  not  been  completed. 

TITLE  OF  RECEIVER. 

In  Price  v.  Forrest  (W.  J.)  35  Atl.  1075,  a  claim  against  the 
United  States  was  ordered  to  be  assigned  by  a  debtor  to  a  receiver 
in  aid  of  proceedings  instituted  by  a  creditor  to  obtain  satisfac- 
iion  of  a  judgment  at  law  recovered  against  the  debtor.  It  was 
held  that  such  an  assignment  to  the  receiver,  or  an  assignment  to 
him  by  operation  of  law  by  virtue  of  his  appointment  as  such  re- 
■ceiver,  clothed  the  receiver  with  the  right  to  take,  receive,  sue  for, 
^and  distribute  according  to  law,  and  the  orders  of  the  court  from 
which  he  derived  the  appointment  was  an  exception  to  the  provi- 
sions of  §  3477  of  the  Revised  Statutes  of  the  United  States. 
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A. 
ABATEMENT  OP  ACTIONS, 

by  appointment  of  receiver,  §  280,  i,  p.  874. 
Bee  also  Action  and  Sun. 

ABSCONDING, 

as  ground  for  appointment  of  receiver  in  case  of  partnership,  g  207,  p.  885. 
See  also  Appointment. 

ABSTRACTED  PROPERTY, 

receiver  may  recover,  §  76,  (18).  p.  171. 

See  also  Powbbs  of  Rbceivub. 

ACCOUNT  OP  RECEIVER, 

duty  to  make  generally,  §  855,  p.  598. 

must  be  to  court  appointing  him,  g  856,  a,  p.  594. 

to  be  passed  upon  by  a  master,  §  856,  b,  p.  594. 

no  appeal  from  order  approving,  §  856,  e,  p.  595. 

approval  of,  g  856,  f ,  p.  595. 

rule  of  law  regarding,  g  416,  p.  681. 

form  of,  No.  58,  p.  677. 

ACCOUNTS  OP  TRUSTEE, 

affected  by  appointment  of  receiver,  g  806,  p.  542. 
See  also  Tbustbbs. 

ACCORD  AND  SATISPACTION, 
in  actions  by  receiver,  g  81,  p.  180 
See  also'  Dbfbnbb. 
ACTION, 

abatement  of  by  appointment  of  receiver,  g  280,  i,  p.  874 
to  quiet  title,  appointment  in  g  5,  d,  p.  14. 
See  also  Suit. 

ACTION  AGAINST  RECEIVER, 

leave  of  court  not  required,  g  94,  p.  186. 
is  in  effect  an  action  against  the  funds,  g  95,  p.  190. 
See  also  Surr  aoainbt  Rbcbtvbb. 

ACTION  PENDING,  ' 

a  prerequisite  to  petition  for  receiver,  §  371,  p.  602. 
receiver's  title  in,  g  62,  p.  145. 

ACTS  OP  CONGRESS, 

liabOity  of  receiver  for  violating,  g  109,  a,  p.  208. 
See  also  Liability  of  Rbceivbr. 
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ACTS  ULTRA  VIRES, 

appointment  on  ground  of,  §  4,  c,  p.  8. 
avoided  by  receiver,  §  76,  p.  172. 

See  also  Cobpobatioitb  and  Jukisdiotioh. 

ADDITIONAL  ALLOWANCES. 

to  receiver's  compensation,  §  8(K),  h,  p.  GOO. 

AD  LITEM. 

appointment  of  receiver,  g  810,  p.  647; 

ADMINISTRATOR, 

appointment  of  receiver  in  lieu  of,  §  801,  a,  p.  528. 
when  receiver  will  not  be  appointed  in  lieu  of,  §  801,  b,  p.  682. 
receiver  in  lieu  of,  for  misconduct,  etc.,  g  801,  c,  p.  584. 
receiver  in  lieu  of,  when  no  one  competent  to  act,  g  801,  d,  p.  587. 
See  also  Ezboutobs,  etc. 

ADOPTION  OP  LEASE. 

what  amounts  to,  §  122,  p.  221. 

ADVANCES, 

to  be  included  in  order  for  distribution  when,  g  858,  p.  599. 

See  also  Dibtribution,  Powebs  of  Rbcbtveb,  eta 

AFFIDAVIT, 

basis  of  order  of  appointment,  §  884,  p.  606. 

form  of,  for  appointment  of  receiver  in  foreclosure,  No.  6,  p.  641. 

for  appointment  of  receiver  in  Judgment  creditor's  action.  No.  7,  p.  642. 

for  motion  to  compel  tenants  to  pay,  No.  88,  p.  666. 

to  stay  actions  affecting  assets,  No.  84.  p.  667. 

to  obtain  order  to  show  cause  why  receiver  should  not  be  punished  for 

contempt,  etc.,  No.  62,  p.  782. 
for  continuance  of  action  against  receiver  instead  of  corporatioo^ 
No.  68.  p.  782. 
See  also  Fobicb. 

ALIMONY, 

appointment  of  receiver  in  suits  for,  g  821,  p.  552. 

ALLEGATIONS. 

to  petition  for  receiver,  g  878,  p.  608. 

when  insufficient,  g  10,  c,  p.  28. 

necessary  to  appointment,  §  11,  note,  p.  82. 
in  suit  by  receiver,  generally,  g  892,  p.  611. 

form  of,  g  898,  p.  611. 
sufficiency  of,  as  excuse  for  notice,  g  5,  d,  note,  p.  20. 
form  of,  for  bill  or  complaint  for  receiver  of  partnership.  No.  8,  p.  638. 

for  bill  or  complaint  in  foreclosure.  No.  4,  p.  689. 

in  complaint  by  receiver,  must  show  leave  of  court  to  sue,  Appx.  p.  698.. 
See  also  Fobmb. 

ALLOWANCES, 

in  addition  to  receiver's  compensation,  g  850,  b,  p.  590. 
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AMBNDMBNTB, 

to  petitioD,  when  allowed,  §  10,  c,  p.  28. 

See  also  Pktition. 

ANCILLARY  RECEIVERS, 

application  for,  when,  §  10,  e,  p.  29. 
when  appointed,  g  10,  e,  note,  p.  29. 
to  what  court  to  report,  g  10,  e,  note,  p.  29. 

ANNUITANT, 

when  entitled  to  appointment  of  receiver,  g  180,  b,  p.  802. 
appointment  of  receiver  in  case  of  delinquency,  §  4,  c,  p.  8. 

APPEAL, 

from  order  appointing  a  receiver,  §  22,  k,  p.  70;  §  22, 1,  p.  72. 

supersedeas  bond  suspends  receiver,  §  22,  k,  note,  p.  70. 

power  of  receiver  to  take,  §  41,  p.  117. 

receiver  cannot,  from  decree  distributing  assets,  §  22,  I,  p.  72. 

by  receiver,  rule  governing,  §  417,  p.  082. 

effect  of,  §  41,  p.  117. 

as  to  custody,  §  22,  note,  p.  68. 
»  court  cannot,  In  anticipation  of  Judgment,  make  order  contlnulng- 
recelvershlp  pending  appeal,  §  22,  k,  p.  70. 

does  not  suspend  power  of  receiver,  g  258,  e,  note,  p.  84. 
none  from  approval  of  report  and  account,  §  856,  e,  p.  594. 
U.  S.  Supreme  Court  will  not  appoint  receiver  pending,  when,  g  12,  d». 

note,  p.  85. 
from  order  of  removal  of  receiver,  g  880,  e,  p.  564. 

APPELLATE  COURT, 

power  of,  on  appeal,  g  5,  a,  note  1,  p.  12. 
will  not  review  appointment,  g  21,  note,  p.  59. 

APPLICATION  FOR  DIRECTIONS, 
by  receivers,  §  401,  p.  619. 

See  also  Instructions. 

APPLICATION  FOR  RECEIVER, 
by  plaintiff  generally,  §  10,  a,  p.  27. 
when  by  defendant,  g  10.  a,  p.  27. 
care  of  court  required  in  granting,  g  10,  b,  p.  27. 
defendant  must  have  notice,  when,  g  5,  d,  p.  14. 
notice  of,  when  not  required,  g  5,  d,  p.  14. 
party  in  possession  must  be  heard,  g  5.  d,  p.  14. 
when  heard  in  vacation,  g  18,  p.  54. 
when  heard  in  chambers,  g  18,  p.  54. 
leave  of  court  necessary  to,  g  93,  p.  188. 
at  what  stage  of  suit  to  be  made,  g  875,  p.  604. 
must  be  in  reasonable  time,  g  10,  c,  p.  28. 
averments  must  be  clear  and  distinct,  g  10,  c,  p.  28. 
prayer  necessary,  g  10,  c,  p.  28. 
must  show  disinterestedness  of  appointee,  g  10,  d,  p.  2S,. 
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APPLICATION  FOR  RECEIVER,  continaed 
statutory  reqairementa,  §  887.  p.  609. 
notice  of.  generally,  g  874,  p.  <H)8. 
notice  of  application  for  railway,  g  271,  p.  454. 
when  granted  before  answer,  §  876,  p.  604. 
effect  of  giving  bond,  g  878,  p.  604. 
of  corporation  by  judgment  creditors,  g  225,  k,  p.  868. 
subsequent  receivers — ancillary,  g  10.  e,  p.  29. 
form  of  notice  of.  No.  8,  p.  642. 

See  also  Complaint.  Pbtition  and  Formb. 

APPLICATION  FOR  DISCHARGE  OF  RECEIVER, 
by  whom  to  be  made,  g  880,  c,  p.  560. 

See  also  Dischabob  and  Rbmotai*. 

APPLICATION  FOR  REMOVAL  OF  RECEIVER, 
by  whom  to  be  made,  g  880,  p.  560. 

See  also  Rrmoval  and  Dischabob. 

APPOINTMENT  OF  RECEIVER. 

incident  of  a  chancery  court,  g  7,  p.  2. 

usually  on  interlocutory  order,  g  22,  note,  p.  68. 

statutory,  g  4.  p.  6. 

who  eligible  when  a  party  to  suit,  g  10,  c,  note,  p.  28. 

when  party  entitled  to  possession  incompetent,  g  4,  a,  p.  7. 

in  case  of  infancy,  g  4,  a,  p.  7. 

in  case  of  lunacy,  g  4,  a,  p.  7,  Appx.  p.  695. 

in  case  of  decedent's  estates,  g  4,  a,  p.  7. 

for  disqualification  of  party,  g  4,  b,  p.  7. 

for  disqualification  of  partners,  g  4,  b,  p.  7. 

for  disqualification  of  tenants  in  common,  g  4,  b,  p.  7» 

in  case  of  claimants  of  legal  title,  g  4,  b,  p.  7. 

in  case  of  trustees,  g  4,  c,  p.  8. 

in  case  of  executors  and  administrators,  g  4,  c,  p.  8L 

in  case  of  mortgagor  in  possession,  g  4,  c,  p.  8. 

in  case  of  judgment  debtor,  g  4,  c,  p.  8. 

in  case  of  vendee,  g  4.  c,  p.  8. 

in  case  of  specific  performance  of  contract,  g  4,  c,  p.  8. 

in  case  of  delinquent  annuitants,  g  4,  c,  p.  8. 

in  case  of  life  tenants,  g  4,  c,  p.  8. 

in  case  of  waste,  g  4,  c,  p.  8. 

in  case  of  officer's  mismanagement,  g  4,  c,  p.  8. 

in  case  of  assignees,  g  4,  c,  p.  8. 

where  common  law  proceeding  inadequate,  g  4,  d,  p.  9. 

in  creditor's  suits,  g  4,  d,  p.  9. 

in  estates  of  married  women,  g  4,  d,  p.  9. 

in  case  of  insolvent  corporations,  g  4,  d,  p.  9,  Appx.  p.  60i 

after  decree,  when,  g  4,  d,  note,  p.  9. 

when  wrongful,  power  of  court,  g  4,  c,  note  2,  p.  8. 

rules  governing,  g  5,  p.  10. 
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APPOINTMENT  OF  RECEIVER,  continued, 
in  the  discretion  of  the  court,  §  6,  a,  p.  10. 
only  where  plaintiff's  recovery  probable,  §  5«  a,  p.  13. 
not  because  no  injury  will  result.  ^  5,  a,  note  2,  p.  12. 
not  unless  danger,  §  5,  b,  note,  p.  12. 
danger  of  property  a  prerequisite,  §  5,  c,  p.  14. 
not  where  remedy  at  law,  §  6,  c,  note,  p.  14. 
plaintiff's  locus  standi,  %  5,  b,  p.  12. 
review  of,  §  5,  a,  note  1,  p.  11. 

defendant  must  have  opportunity  to  be  heard,  §  5,  d,  p.  14. 
at  what  stage  made,  §  0,  p.  26. 

must  be  suit  pending.  §  9,  a,  p.  26;  §  18,  p.  85. 

when  before  answer,  §  9,  b,  p.  26. 

when  after  decree  and  sale,  §  9,  c,  p.  26. 

when  after  appeal,  g  9,  d,  p.  27. 

prior  to  filing  of  bill  a  nullity,  §  9,  p.  26. 

after  decree  when,  §  9,  note,  p.  26. 
obtained  by  collusion,  §  10,  note,  p.  27. 
in  subsequent  suit,  §  10,  c,  note,  p.  28. 
flcope  of  bill  or  petition,  §  11,  p.  82. 
grounds  for,  wrongful  appropriation  of  money,  §  11,  note,  p.  83. 

waste  is,  when,  §  5,  b,  note,  p.  12. 

not  made  if  other  adequate  remedy,  §  11,  note,  p.  82. 

not  made  where  irreparable  injury  from,  §  11,  note.  p.  82. 

not  made  because  most  convenient,  §  15,  f,  note,  p.  44. 
damages  for  wrongful,  §  11,  note,  p.  82. 
time  when  appointed,  §  12,  a,  p.  38. 

not  before  hearing  on  foreign  decree,  §  12,  a,  note,  p.  83. 

not  before  service  in  bankruptcy  case,  g  12,  note,  p.  88. 

not  made  without  notice,  before  time  for  appearance  expires,  §  12,  a, 
note,  p.  83. 

before  time  for  appearance,  irregular,  g  12,  b,  note,  p.  88. 

before  answer,  danger  required,  g  12,  b,  note,  p.  88;  %  9,  b,  p.  26. 
in  case  of  corporation,  g  12,  b,  note,  p.  83. 

when  answer  shows  improperly  revoked,  g  12,  b,  note,  p.  83. 

when  answer  denies  allegations  of  bill,  g  12,  b,  note,  p.  88. 

by  consent,  not  reversed  on  appeal,  g  12,  b,  note,  p.  88. 

after  trial  and  before  decree  when,  g  12,  c,  p.  84. 

when  after  decree,  g  12,  c,  p.  84;  g  12,  d,  note,  p.  35;  g  22,  note,  p.  63. 

after  decree  strong  case  to  be  made,  g  12,  c,  note,  p.  84. 

before  redemption  made,  g  12,  c,  p.  84. 
in  creditor's  suit,  g  12,  c,  note,  p.  84. 

after  decree  and  an  appeal,  g  12,  d,  p.  85. 

after  appeal  in  probate  of  will,  g  12.  d,  note,  p.  35. 
not  in  Supreme  Court  of  U.  S.,  g  12,  d,  note,  p.  85. 
refused  if  the  only  property  is  a  decree,  g  18,  note.  p.  85. 
general  rules  governing,  g  14,  p.  87. 
grounds  of  jurisdiction,  generally,  g  15,  p.  87. 

45 
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grounds  of  JurisdictioD,  when  not  entertained  generally,  g  16.  p.  4GL 

caution  required  of  court,  §  15,  a,  p.  88. 

poeaeadon  of  property  not  requisite,  §  13,  b,  note,  p.  8S. 

presenration  of  property  necessary,  §  15,  a,  p.  88. 

must  be  danger  of  loss,  §  15,  b,  p.  89. 

refused  if  security  given,  §  15,  b,  p.  89. 

in  case  of  fraud,  §  15,  c,  p.  40. 

in  case  of  insolvency,  §  15,  d,  p.  41. 

plaintiifs  title  must  be  clear,  §  15,  e,  p.  43. 

refused  when  legal  title  alone  involved,  §  15,  e,  p.  4S. 

refused  when  remedy  at  law  exists,  §  15,  f,  p.  44. 
effect  of,  generally,  §  7,  p.  28;  §  17,  a,  p.  45. 

as  to  possession,  §  17,  d,  p.  48;  §  44,  p.  12*2. 

removes  defendant  from  possession.  §  17,  b,  p.  47. 

places  property  in  cuMtodia  legis,  §  7,  a,  p.  28. 

right  to  custody  limited.  §  17,  e,  p.  50. 

as  to  UUe,  §  17,  d,  p.  48;  §  44,  p.  122. 

as  to  property,  §  17,  b,  p.  58. 

as  to  third  parties,  §  17,  d,  note,  p.  48. 

as  to  liens,  §  44.  p.  122;  §  17,  d.  note.  p.  48. 

as  to  landlord,  §  17,  d,  note,  p.  48. 

as  to  contracts,  mortgages,  etc,  §  17,  f,  p.  51. 

as  to  when  receiver's  rights  accrue,  §  17,  g.  p.  53. 

he  cannot  be  sued,  §  7,  b.  p.  28. 

determines  no  rights  and  affects  no  liens,  §  7,  c,  p.  23. 

as  to  courts  of  co-ordinate  jurisdiction.  §  17.  c,  p.  47. 

is  in  nature  of  equitable  execution,  §  28,  note,  p.  78;  g  44,  p.  123L 
court's  exercise  of  jurisdiction,  §  18,  p.  54. 
order  does  not  relate  to  dale  as  to  strangers,  §  17,  g,  p.  63. 

erroneous,  protects  receiver,  §  17,  c,  p.  47. 
conflict  of  jurisdiction,  g  19.  p.  56. 
scope  of  jurisdiction,  g  20,  p.  58. 
who  to  be  appointed  generally,  §  21.  a,  p.  59. 

competency  required,  §  21,  b.  p.  59. 

must  be  indifferent  person  as  to  all  the  parties,  g  31,  b,  p.  68l 

rests  within  discretion  of  court,  §  21,  b^  p.  59. 

selection  of  the  parties,  §  21,  b,  p.  59. 

English  practice  outlined,  §  21,  b,  p.  59. 
who  incompetent,  §  21,  b.  p.  59. 

appellate  court  will  not  interfere  with,  g  21,  note,  p.  59. 
form  and  scope  of  order,  must  describe  property,  g  22,  a,  p.  63w 

embraces  all  acts  necessary  to  preserve  property,  g  33,  b,  p.  CSL 

as  to  custody  of  property.  §  23.  c.  p.  64. 

as  to  third  parties,  §  23.  d,  p.  64. 

relates  from  what  time,  g  33,  e,  p.  65L 

as  to  tiUe.  g  83,  f ,  pu  65. 

as  to  assignment  of  property,  §  28,  f,  p  6S. 

when  modified,  §  32,  g,  p  66. 
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form  and  scope  of  the  order,  effect  of  recitals  in,  §  22,  g,  p.  66. 

collateral  attack,  g  22,  h,  p.  66. 

irregularity  of.  §  22,  i,  p.  68. 

when  revoked,  §  22,  j,  p.  69. 

effect  of  collusion,  §  22,  j,  p.  69. 

when  improvidently  made,  §  22,  ],  p.  69. 

when  court  without  Jurisdiction,  §  22,  j,  p.  69. 

when  void,  §  22,  j,  p.  69,  Appx.  p.  695. 

application  to  vacate — when  made,  §  22,  j,  p.  69. 
evidence  of,  §  22.  h,  p.  66. 
collateral  attack,  §  25,  f ,  p.  85. 

cannot  be,  when,  §  22,  h,  p.  66. 
party  consenting  to  cannot  contest,  §  22,  h,  note,  p.  66. 
Judgment  creditor  cannot  attack,  g  22,  h,  note,  p.  66. 
cannot  be  attacked  by  levying  creditor,  g  22,  h,  note,  p.  66. 
purchaser  cannot  attack  in  absence  of  fraud  or  mistake,  g  22,  h,  note,  p.  66. 
not  attacked  in  matter  of  compensation,  §  22.  h,  p.  66. 
when  not  in  compliance  with  statute  is  void,  §  22,  1,  p.  68. 
void,  may  be  collaterally  attacked,  §  22,  h,  p.  66. 
for  void  order,  §  26,  f,  p.  85. 

not  attacked  in  contempt  proceedings,  g  22,  h,  note,  p.  66. 
void  order  does  not  disqualify  second  appointment,  g  22,  i,  p.  68. 
not  void  for  want  of  execution  returned  nulla  bona,  g  22,  i,  note,  p.  68. 
irregular,  g  22,  i,  note,  p.  68. 

of  permanent  receiver  revokes  temporary  appointment,  g  22,  1,  p.  69. 
application  to  vacate  order,  g  22,  j,  p.  69. 
when  order  appealed  from,  g  22,  k,  p.  70. 
effect  of  appeal  from  order,  g  22,  1.  p.  72. 
bond  required,  generally,  g  23,  p.  78. 

amount  fixed  by  order,  g  28,  a,  p.  73. 

subject  to  modification,  g  23,  b,  p.  75, 

amount  of,  how  fixed,  g  23,  b,  p.  75. 

to  whom  given,  g  23,  b,  p.  75. 
revoked  for  want  of  bond,  Appx.  p.  695. 
when  authority  to  sue  denied  receiver  must  prove  such  au- 
thority, g  71,  note.  p.  158. 
in  supplementary  proceedings,  g  153,  p.  255;  g  157,  p.  261. 

generally,  g  160,  p.  264. 
in  foreclosure  of   mortgage,   generally,  g  170,  p.  266;   g  172,  p.   267, 
Appx.  p.  694. 

general  rules  applicable  to,  g  178,  p.  299. 

Jurisdiction  of  court,  g  176, p.  295. 

practice,  g  389,  p.  609. 
not  in  foreclosure  of  mortgage,  when,  g  173,  p.  278. 
in  foreclosure  absolute  refused  in  England,  g  12,  c,  note,  p.  85. 
scope  of  order  in  foreclosure  proceedings,  g  176,  p.  295. 
form  of  order  in  railway  foreclosure,  No.  11,  p.  615. 
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APPOINTMENT  OF  RECEIVER,  continued, 
who  entitled  to,  generally,  g  180,  p.  802. 

when  wife  entitled  to,  g  180,  a.  p.  802,  Appz.  p.  694. 

when  annuitant  entitled  to,  §  180,  b,  p.  802. 

when  bondholder  entitled  to,  §  180,  c,  p.  808. 

when  vendor  entitled  to,  §  180.  d.  p.  808. 
In  decedent's  estate,  generally,  §  800,  p.  520. 
on  ex  parts  application,  Appx.  p.  694. 
in  case  of  partnership,  §  190,  p.  8!06. 

prerequisites  to,  §  198,  p.  809. 

who  to  be  appointed,  §  194,  p.  811. 

where  a  member  retires,  g  195,  p.  818. 

when  insolvent  partner  assigns,  g  196,  p.  815. 

on  dissolution  by  death,  g  197,  p.  816. 

on  application  of  creditor,  g  198,  p.  818. 

on  expiration  of  partnership  agreement,  g  200,  p.  8dl« 

for  exclusion  of  partner,  g  201,  p.  821. 

for  fraud  by  partner,  g  202,  p.  823. 

for  mismanagement  by  partner,  g  208,  p.  824. 

on  insolvency,  g  204,  p.  826. 

on  dissolution,  g  205,  p.  829. 

before  dissolution,  g  206.  p.  832. 

lack  of  profits  no  ground  for,  g  805,  p.  832. 

on  miscellaneous  grounds,  g  207,  p.  835. 

special  grounds  for  refusal  of,  §  208,  p.  335. 

powers  and  duties  of,  g  209,  p.  336. 

effect  of,  g  210,  p.  338. 

limited  partnership,  generally,  g  199,  p.  819. 
for  corporations,  generally,  g  220,  p.  342. 

statutory  power  of  court  in,  g  221,  p.  845. 

power  of  court  discretionary,  g  232.  p.  347. 

limitation  of  court's  power,  g  223,  p.  849. 

application,  by  whom  to  be  made  generally,  g  224,  p.  350. 

grounds  for,  generally,  §  225,  a,  p.  335;  g  226,  p.  363. 

fraud  is  ground  for,  when,  g  227,  p.  369. 

on  ground  of  insolvency,  g  228.  p.  367. 

in  foreclosure  proceedings,  g  229,  p.  371. 

effect  of,  g  230,  a,  p.  371. 

his  relationship,  generally,  g  231,  p.  375. 

as  manager,  when,  g  282,  p.  375. 
for  national  banks,  generally,  g  252,  p.  419. 

power  of  comptroller  to  appoint,  generally,  §  253,  p.  425. 

powers  of  governed  by  statute,  §  254,  p.  426. 

title  of  receiver,  generally,  g  255,  p.  429. 

practice,  g  388,  p.  609. 
for  railways,  generally,  g  271,  p.  454;  g  272,  p.  456. 
for  insolvency,  g  273,  b,  p.  467. 

when  not  appointed,  generally,  §  278,  p.  465. 
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over  trost  property,  generally,  §  805,  p.  539. 

when  made  in  lieu  of  trustee,  §  8C6,  p.  640. 

ground  for,  lieu  of  trustee,  §  806,  p.  540. 

when  not  made  in  trust  cases,  §  806,  b,  p.  543. 
form  of  affidavit  for,  in  foreclosure,  No.  6,  p.  641. 

in  judgment  creditor's  action,  No.  7,  p.  642. 
form  of  complaint  for,  in  dissolution  of  partnership.  No.  1,  p.  686. 

as  to  partnership  property,  No.  8,  p.  688. 

against  corporation.  No.  6,  p.  640. 
form  of  notice  of  application  for.  No.  8,  p.  642. 
form  of  order  for,  general.  No.  9,  p.  648. 

in  case  of  manufacturing  corporation.  No.  10,  p.  644. 

for  railway.  No.  11,  p.  645. 

for  railway.  No.  12,  p.  648. 

on  foreclosure  of  mortgage,  No.  18,  p.  650. 

for  partnership,  No.  14,  p.  651. 

to  manage  mine,  No.  16,  p.  658. 

because  of  misconduct  of  officers,  No.  17,  p.  654. 

for  specific  property.  No.  18,  p.  655. 

without  prejudice  to  former  encumbrancers.  No.  19,  p.  655. 

of  rentB,  profits,  etc..  No.  20,  p.  656. 
in  cases  of  fraudulent  assignment,  §  807,  p.  548. 
in  lieu  of  testamentary  trustee,  §  808,  p.  544. 
in  infante'  estates,  §  809,  p.  545. 
in  lunatics'  estates,  §  810,  p.  547. 
as  between  vendor  and  vendee,  §  815,  p.  548. 
between  debtor  and  creditor,  g  816,  p.  549. 
in  partition  suite  between  tenants  in  common,  g  817,  p.  549. 
where  tenant  in  common  excludes  cotenant,  g  817,  a,  p.  550. 
where  tenant  in  common  refuses  to  account  to  the  cotenant,  §  817,  b,  p.  550. 
where  tenant  in  common  will  not  join  in  executing  lease,  g  317,  c,  p.  550. 
necessary  to  protect  cotenant's  interest,  g  817,  d,  p.  550. 
in  suite  of  specific  performance,  g  818,  p.  551. 
as  between  lessor  and  lessee,  g  819,  p.  551. 
in  ejectment  suite,  g  820,  p.  551. 
in  suit  for  alimony,  g  821,  p.  552. 
for  building  and  loan  associations,  g  822,  p.  552. 
ground  for,  over  building  and  loan  associations,  g  338,  p.  554. 
pleading  and  practice  in,  g  870,  p.  601. 

when  and  how  asked,  g  871,  p.  602. 

prayer  for,  petition  to  contain,  g  872,  p.  608. 

notice  of  application  for,  g  874,  p.  608. 

when  application  for  to  be  made,  g  875,  p.  604. 

when  made  before  answer,  g  876,  p.  604 

bond  required,  g  877,  p.  604. 

effect  of  giving  bond,  g  878,  p.  604. 

form  of  the  bond,  g  379,  p.  605. 
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APPOINTMENT  OF  RECEIVER,  continued. 

pleading  and  practice  in,  affidavit  as  basis  of  order  for,  §  384,  p.  607. 
when  referenofe  adyisable,  §  885,  p.  608. 
statutory  proceedings  in,  §  387,  p.  609, 
scope  of  order,  §  380,  p.  606. 
attack  on  yoid  order,  §  396,  p.  615. 

ARREST  OF  JUDGMENT. 

what  considered  under,  §  81,  p.  180. 

See  also  MonoKB  and  JudgmiOvt. 

ASSESSMENT, 

receiver's  power  to  enforce,  §  408,  p.  633. 

power  of  receiver  to  make ,  §  233,  m,  p.  390. 

power  to  make  depends  on  facts  rendering  it  necessary,  §  71,  note,  p.  158. 

averment  of  liability  of  the  company  required,  §  71,  note,  p.  168. 

complaint  must  aver  a  right  of  action  in  the  receiver,  §  71 ,  note,  p.  158. 

a  prerequisite  to  liability  of  stockholder,  §  77,  note,  p.  173. 

stockholder  must  be  a  party  to  suit  liable  on  in  Illinois,  §  77.  note,  p.  173. 

ASSETS. 

concealed,  receiver  may  recover,  §  75,  (5),  p.  171. 

suits  by  receiver  of  corporation  to  recover,  §  235,  a,  p.  398. 

See  PowEBS  of  Rbceitsb. 
ASSIGNEE. 

appointment  of  receiver  in  case  of,  §  4,  c,  p.  8. 

suit  by,  in  foreign  jurisdiction,  §  78,  f,  note,  p.  167. 

ASSIGNEE  FOR  BENEFIT  OF  CREDITORS, 

appointment  of  receiver  in  lieu  of,  when  fraudulent,  §  807,  p.  548. 
See  Afpointmkrt  of  Rbcbiykb  and  Fkaud. 

ASSIGNMENT, 

deed  of.  by  receiver,  §  418,  p.  632. 

to  receiver,  not  required  as  to  real  estate,  §  17,  b,  note,  p.  47. 
court  has  power  to  compel,  §  22,  f,  note,  p.  65. 
how  removed  when  fraudulent,  §  149,  a,  p.  249. 
fraudulent,  appointment  of  receiver  in  case  of,  §  149,  a,  p.  350. 

as  ground  for  creditors'  bill,  where  liabilities  fictitious  §  149.  a,  p.  250. 
as  ground  for  creditors'  bill,  where  assets  are  omitted,  §  149,  a,  p.  250. 
where  possession  remains  in  debtor,  §  149.  a,  p.  250. 
for  reservation  in  instrument,  §  146,  a,  p.  250. 
on  terms  of  instrument,  §  149,  a,  p.  250. 
to  reoeiyer  of  partnership.  No.  25,  p.  660. 

See  also  Traksfer  and  Reabsionmkntb. 

ATTACHMENTS, 

effect  upon  receiver's  possession,  §  43,  p.  121 ;  §  44,  p.  123i. 

ATTACK— COLLATERAL, 

upon  action  by  receiver,  §  241,  p.  415. 

on  void  order  of  appointment  §  396.  p.  615. 

See  AFPonmcsKT,  Dibcharob.  Etc 
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ATTORNEYS'  FEES. 

allowance  of,  §  358,  p.  597. 

not  preferred  claim  against  railway,  when.  §  281.  c,  p.  498. 
as  claims  against  receivership  fund,  §  841,  a,  p.  572. 
included  in  distribution  of  funds,  §  858,  p.  597. 
liability  of  receiver  for.  §  129.  p.  280. 

See  Fees  and  Compensation. 

ATTORNEY  FOR  RECEIVER, 
who  appointed,  §  29,  p.  89. 

AUTHORITY. 

See  PowBB. 

B. 

BANKRUPTCY, 

of  corporation,  ground  for  appointment  of  receiver 
See  Gbounds  and  Insolvenct. 

BANKRUPTCY  PROCEEDINGS, 
possession  affected  by,  §  48.  p.  121. 

BANKS— NATIONAL, 

appointment  of  receiver  for,  practice,  §  888,  p.  609. 

See  Affointment  of  Rbcbiyeb  and  National  Banks. 
.BILL. 

or  petition,  allegations  of,  §  11,  note,  p.  82. 

for  appointment  of  receiver,  necessary  allegations  in  case  of  insolvency  of 

corporation,  §  228,  p.  870. 

dismissal  of,  does  not  of  necessity  discharge,  §  22,  d,  note,  p.  69. 

leave  of  court  necessary  to  filing,  §  98,  p.  188. 

See  Petition  and  Complaint. 

©OND  OF  RECEIVER, 
generally,  §  28,  p.  78. 

further  requirements  concerning,  §  877,  p.  604. 
required  before  possession  taken,  §  48,  p.  188. 

giving  of  bond  is  a  condition  precedent  to  beginning  suit,  g  44,  note,  p.  122. 
when  approved,  §  28,  b.  note,  p.  75. 
when  not  required,  §  28,  a,  note,  p.  78. 
special  receiver  must  give,  §  28,  a,  note,  p.  78. 
approval  of  nunc  pro  tune,  §  28.  a,  note.  p.  78. 
presumed  to  have  been  given.  §  17,  g,  p.  52. 
two  bonds  for  two  appointments  of  same  property  not  required,  g  28,  a» 

p.  78. 
when  improperly  filed,  g  28,  a,  note,  p.  73. 
to  whom  given,  g  28,  b,  p.  75. 
amount  to  be  fixed  in  order,  g  28,  b,  p.  76. 
subject  to  modification,  g  28,  b,  p.  75. 
■^oreties,  who  may  be,  §  28,  b,  note,  p.  75;  g  28,  c,  p.  76. 
how  approved,  g  28,  c,  p.  76. 
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BOND  OF  RECEIVER,  continued. 

sureties,  how  discharged,  §  28,  c,  p.  76. 

liability  of,  where  principal  absconds,  §  28,  c,  p.  76. 

for  money  borrowed  by  receiver,  §  28,  e.  p.  78. 

for  money  in  hands  of  receiver,  §  28,  e,  p.  78. 

how  determined,  §  28,  e,  p.  78. 

how  enforced,  §  880,  p.  606. 

for  interest,  §  28,  e,  p.  78. 

for  costs,  §  28,  e,  p.  78. 

Statute  of  Limitations,  §  28,  d,  p.  77. 
enforcement  incidental  to,  §  18,  note,  p.  54. 
suit  on,  when  brought,  §  28,  d,  p.  77. 
when  suit  maintained  on,  by  receiver,  §  80,  p.  179. 
advantage  taken  if  informal,  by  whom,  §  28,  a,  note,  p.  78. 
may  be  renewed  or  increased,  §  879,  p.  605. 
form  of,  §  879,  p.  606. 
effect  of  giving,  §  878,  p.  604. 
in  supplementary  proceedings,  §  158,  p.  255. 
form  of,  for  receiver  of  partnership.  No.  22,  p.  658. 
for  receiver,  general.  No.  28,  p.  650. 
for  receiver,  short  form.  No.  24,  p.  660. 

BONDHOLDERS, 

rights  of,  to  appointment  of  receiver,  §  180,  c,  p.  806. 

BOOKS, 

order  for  defendant  to  turn  over,  No.  81,  p.  665. 

BREACH  OP  COVENANT. 

as  ground  for  appointment  of  receiver,  §  225,  b,  p.  858. 
See  also  Covek^nt. 

BUILDING  AND  LOAN  ASSOCIATIONS, 

insolvency  of,  ground  for  receiver.  §  228,  p.  867. 
ground  for  appointment  of  receiver  for,  §  828,  p.  564. 
appointment  of  receiver  for,  §  822,  p.  658. 
See  also  Cobporatiok  and  Loa»  Companies. 

BUSINESS, 

powers  of  receiver  to  continue,  §  88,  p.  96. 

See  also  Powobs  of  Rbceiybb. 

0. 

CAPITAL  STOCK. 

See  Stook  and  Cobporations. 

CARE  OP  COURT, 

in  appointment,  §  10,  p.  27. 

See  also  Dutt  and  Jubibdigtion. 

CARRIERS. 

See  Common  Carbisbs. 
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CAR  TRUSTS. 

preferential  payment  for,  §  280,  p.  491. 

rental  to  when  contract  price  goyerns,  §  280,  c,  p.  404. 

rentals  to,  how  determined,  §  280,  c,  p.  404. 

when  vendor  entitled  to  return.  §  280,  d,  p.  404. 

construction  of  contracts  relating  to,  g  281,  b,  p.  400. 

CAUTION— JUDICIAL, 

required  of  court  in  appointment  of  receiver  of  corporation,  §  202,  p.  877. 
See  also  Discretion  and  Judicial  Caution. 

CERTIFICATES  OP  RECEIVER, 
generally,  §  287,  p.  622. 
when  valid,  Appx.  p.  606. 
when  void.  §  26»  a,  note,  p.  85. 
power  of  receiver  to  issue,  §  40,  p.  117. 
obtaining  leave  to  issue,  §  411,  p.  626. 

when  a  preferred  claim  against  receivership's  fund,  §  843,  p.  578. 
See  also  Dutibs  and  Powers. 

CHANCERY  COURT, 

has  no  power  to  litigate  as  to  title,  §  72,  note,  p.  160. 

See  also  Equity  Court,  Court,  and  Jurisdiction. 

CHANCERY  POWER, 

in  appointment,  §  4,  b,  p.  7. 

See  also  Jurisdiction,  etc. 

CHANGE  OP  VENUE, 

carries  with  it  appointment  of  receiver,  §  18,  note,  p.  64. 
See  also  Venus. 

CHARTER, 

repeal  of,  ground  for  appointment  of  receiver  of  corporation,  §  226,  f, 

p.  861. 
violation  of,  ground  for  appointment  of  receiver  of  corporation,  §  226,  j, 
p.  862. 

See  also  Ultra  Vires. 

CHATTEL  MORTGAGES, 

illegal  when  avoided,  g  76,  p.  172. 

Sec  also  Liens  and  Mortoaqbs. 

CHOSES  IN  ACTION, 

receiver's  title  as  to,  generally,  §  64,  p.  146. 

in  case  of  nonresidents,  §  63,  p.  146. 
receiver's  power  to  set  aside  assignment  of,  §64,  p.  146. 

CIRCULARS  AND  PUBLICATIONS, 
possession  affected  by,  §  48,  p.  121. 

CLAIMANTS. 

of  legal  title,  appointment  of  receiver  in  case  of,  g  4,  b,  p.  7. 
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•^GLAIMS, 

conflicting,  how  determined,  §  415,  p.  680. 

of  mortgagee,  what  claims  are  prior  to  on  receivership  fund,  §  842,  p.  574. 

against  receivership  fund,  generally,  g  840,  p.  568. 

receiver  must  be  disinterested  in,  §  840,  a,  p.  568. 

must  be  paid  in  the  order  of  distribution,  §  840,  b,  p.  669. 

must  be  proved  within  time  allowed  by  court,  §  840,  c,  p.  569. 

how  determined,  §  340,  d,  p.  570. 

what  allowed  as  such.  §  841,  p.  572. 

preferred,  ground  for  allowance  of,  g  848,  p.  574. 

nature  of  those  preferred,  §  848,  p.  576. 

when  not  preferred,  though  of  a  nature  to  be  preferred,  %  343,  p.  579. 
of  surety  when  allowed  from  receivership  fund,  §  841,  c,  p.  574. 
form  or  order,  appointing  commissioner  for  hearing.  No.  29.  p.  6G3. 

for  payment  of,  No.  80,  p.  664. 
form  of  petition  for  permission  to  compromise,  No.  85,  p.  668w 

CLASSIFICATION, 

of  receivers,  generally,  §  8,  p.  25. 

CLOUD  UPON  TITLE, 
removal  of,  §  147,  p.  240. 

COLLATERAL  ATTACK, 

on  order  appointing  receiver,  g  28,  h,  p.  66;  g  25,  f,  p.  85. 
on  void  order  of  appointment,  §  896,  p.  615. 
upon  action  by  receiver,  §  241,  p.  415. 

COLLATERALS, 

order  for  distribution  of  funds  concerning,  g  858,  h,  p.  601. 

COLLATERAL  SECURITY. 

claim  of  against  receivership  fund,  g  841,  d,  p.  574. 

COLLECTION, 

of  money,  interference  with  receiver's  possession,  g  47,  p.  132. 

powers  of  receiver  of  national  bank  to  make,  g  254,  p.  426. 

See  also  Powxrs. 
OOLLUSION, 

effect  of  on  order  of  appointment,  g  22,  ],  p.  69. 

ground  for  appointment  of  receiver  in  partnerstiip,  g  207,  p.  335. 

will  destroy  character  of  preferred  claim,  g  848,  p.  579. 

See  also  Fbaud. 
<X)MITY, 

suit  under,  g  78,  f,  note,  p.  167. 

right  to  sue  under,  g  78,  f,  note,  p.  167. 

as  to  suits  by  receiver,  g  17,  d,  note,  p.  48. 

when  exercised,  g  17,  e,  p.  50. 

interstate,  when  enforced,  g  87,  note,  p.  108. 

of  nations,  as  to  transfer  of  personal  property,  g  87,  note,  p.  106L 

COMMISSION, 

as  a  basis  of  receiver*s  compensation,  g  850,  b,  p.  585. 
See  also  Fees  and  Compensation. 
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•COMMON  CARRIER, 

suits  against,  leave  of  court  not  required,  g  94,  p.  187. 
liability  of  receiver  as,  §  109,  p.  203;  §  112,  p.  208. 
liability  of  receiver  of  railway  as,  §  285,  a.  p.  508. 

for  negligence,  g  285,  d,  p.  516. 

for  goods  lost  in  shipping,  §  285,  d,  p.  616. 

*    '       See  also  Railways. 

-COMMON  LAW  RISK, 

inadequacy  of,  ground  for  appointment,  §  4,  d,  p.  0. 

^COMPENSATION  OF  RECEIVER, 
generally,  §  850,  p.  582. 

must  be  reasonable,  elements  of,  §  850,  a,  p.  582. 
fixed  on  commission  basis,  §  850,  b,  p.  585. 
when  to  be  a  salary,  §  850,  c,  p.  587. 
within  discretion  of  court,  see  Appx.  p.  696. 
when  court  will  refuse,  §  850,  d,  p.  588. 
when  plaintiff  shall  pay,  §  850,  e,  p.  588. 
does  not  depend  on  result  of  litigation,  §  850,  f,  p.  589. 
entitled  to  priority  over  certificates  and  labor  claims,  §  850,  g,  p.  589. 
additional  allowances,  §  850,  h,  p.  590. 
statutory  compensation,  §  850,  i.  p.  591. 
order  fixing,  not  revoked,  ^  850,  j,  p.  592. 
not  allowed,  when,  §  111,  p.  206. 
lack  of,  no  grounds  for  refusal  to  discharge,  §  880,  g,  p.  567. 

COMPLAINT. 

form  of,  for  dissolution  of  partnership  and  for  receiver,  No.  1,  p.  686. 
against  insolvent  corporation,  No.  2,  p.  637. 
allegations  in,  for  receiver  of  partnership  property.  No.  8,  p.  688. 
in  foreclosure,  No.  4,  p.  689. 
by  creditor  against  corporation  for  account,  to  set  aside  judgment,  and 

for  receiver.  No.  5,  p.  640. 
by  creditor  on  bond  of  receiver  for  failure  to  pay  money,  No.  67,  p.  784. 
must  show  leave  of  court  to  sue,  see  Appx.  p.  698. 
See  also  Bill  ov  Complaint. 

COMPOUNDING  DEBTS. 

wh^n  to  be  made,  §  28,  note,  p.  88. 

power  of  receiver  of  National  Bank,  §  254,  p.  426. 
See  also  Powbrs  of  Recbiyeb. 
COMPROMISE, 

power  of  receiver  to  make,  §  28,  p.  88. 

leave  to  receiver  to  make,  §  407,  p.  628. 

power  of  receiver  of  corporation  to  make,  §  283,  d,  p.  882. 

form  of  petition  for  permission  to  make.  No.  86,  p.  668. 

COMPTROLLER  OF  CURRENCY, 

power  of,  to  appoint  receiver,  §  252,  a,  p.  421. 

for  National  Bank,  §  253.  p.  425. 
power  of,  to  determine  liability  of  stockholders  of  bank,  §  258,  a,  p.  437. 
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CONCEALED  ASSETS, 

receiver  may  recover,  §  76,  (5),  p.  171. 

CONCEALED  PROPERTY, 

proceedings  to  reach,  §  147,  p.  240. 

CONDEMNATION  PROCEEDINGS, 
possession  affected  by,  §  48,  p.  121. 

CONDITIONAL  CONTRACTS, 
receiver's  title  under,  §  60,  p.  148. 

CONDITIONAL  SALE, 

when  construed  as  a  lease,  §  281,  f,  p.  499. 

of  rolling  stoclL,  when  fraudulent,  §  281,  f,  p.  499. 

CONFLICTING  CLAIMS, 

how  determined,  §  415,  p.  680. 

ground  for  appointment  of  receiver  in  trust  cases,  §  806,  p.  541. 

CONFLICT  OF  JURISDICTION. 

in  appointment  of  receiver,  §  19,  p.  66. 

as  between  receiver  of  state  court  and  marshal,  §  19,  note,  p.  56. 
in  appointment  of  receivers  for  corporation,  §  220,  p.  843. 
See  also  Jurisdiction. 
CONFUSION  OF  GOODS. 

See  iNTBRMiNGLma. 
CONSPIRACY, 

will  interfere  with  receiver's  possession,  when,  g  46,  p.  180. 

CONSTRUCTION  OF  CONTRACTS, 
relating  to  rolling  stock,  §  281,  f,  p.  499. 

CONTEMPT, 

when  interference  with  receiver's  possession  is,  g  45,  p.  126. 

where  forcible  possession  taken,  §  45,  note,  p.  126. 

how  punished,  §  44,  p.  122. 

punishment  for,  before  giving  bond,  g  48,  p.  188. 

as  to  persons  not  parties,  §  48,  p.  188. 
power  to  punish  third  parties  for.  §  22,  d,  note,  p.  64. 
proceeding  by  creditor  when  receiver  refuses  to  institute  proceedings,. 

§  46,  note,  p.  126. 
of  court,  for  not  obtaining  leave  to  sue  receiver  of  corporation,  §  242» 

p.  417. 
of  receiver,  for  using  receivership  funds,  §  111,  p.  206. 

CONTESTED  WILLS, 

appointment  of  receiver  in,  generally,  §  800,  b,  p.  527. 
See  also  AppomTMSNT  of  Rbcbiybb. 
CONTRACTORS, 

debts  of,  to  be  included  in  order  for  distribution,  g  858,  c,  p.  C99. 

CONTRACTS, 

power  of  receiver  to  perform,  g  86,  p.  102. 
power  of  receiver  to  make,  §  288,  k,  p.  889. 
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<X)NTRACT8,  continued. 

by  receiver,  subject  to  modiOcation,  g  84,  c,  p.  101. 

appointment  of  receiver  to  enforce.  §  816,  p.  548. 

liability  of  receiver  of  corporation  for,  g  284,  a,  p.  891. 

conditional,  receiver's  title  under,  g  60.  p.  148. 

construction  of,  relating  to  rolling  stock,  g  281,  f,  p.  499. 

for  sale  of  land,  appointment  of  receiver  to  enforce,  g  315,  p.  548. 

•CONVEYANCE. 

by  undue  influence,  receiver  may  avoid,  g  75,  (8),  p.  171. 

proceedings  to  reach,  g  148,  a,  p.  241. 

execution  not  necessary  in  proceeding  to  set  aside  when  fraudulent,  g  148, 

b,  p.  247. 
deed  of,  by  receiver,  g  418,  p.  082. 

See  also  Assignment  and  Transfeb. 

CORPORATE  COPARTNERSHIP, 

building  loan  associations  so  termed,  g  822,  p.  553. 

CORPORATE  SECURITIES, 

illegally  transferred,  receiver  may  recover,  g  75,  (9),  p.  171. 

CORPORATION, 

may  apply  for  appointment  of  receiver,  g  224,  g,  p.  854. 
bankruptcy  of,  grounds  for  receiver,  g  225,  g.  p.  861. 
insolvency  of,  as  ground  for  appointing  receiver,  g  228,  p.  367. 
insolvent,  appointment  of  receiver  in  case  of,  g  4,  d,  p.  9. 

form  of  complaint  against.  No.  2,  p.  687. 
receiver  for,  jurisdiction  of  courts  of  equity  to  appoint,  g  220,  p.  842. 
statutory  power  of  court  in,  g  221,  p.  845. 
limitotions  of,  g  221.  p.  845. 

power  of  court  to  appoint  discretionary,  g  222,  p.  847. 
discretionary  power  of  court  to  impose  terms,  g  222,  p.  848. 
power  of  court  to  appoint,  limitation  of,  g  228,  p.  849. 
when  not  appointed  generally,  g  226,  p.  868. 
must  be  statutory  cause  for  dissolution,  g  226,  a,  p.  868. 
for  mere  disagreement,  g  226,  b,  p.  864. 
where  reasonable  efforts  for  redress  have  not  been  made,  g  226,  c, 

p.  865. 
where  adequate  remedy  at  law,  g  226.  d,  p.  865. 
where  operating  company  responsible,  g  226,  e,  p.  866. 
where  defendant  is  foreign  corporation  without  property,  g  226, 

f,  p.  866. 
where  right  to  possession  in  dispute,  g  226,  g,  p.  366. 
where  right  to  foreclose  not  clear,  g  226,  h,  p.  866. 
where  no  danger  of  loss,  g  226,  i,  p.  866. 
where  nothing  to  distribute,  g  226,  j,  p.  866. 
when  claims  relatively  small,  g  226,  k,  p.  866. 
appointment  of,  application,  by  whom  made,  generally,  g  224,  p.  SCO 
application  by  creditor  at  large,  g  224,  a,  p.  851. 
application  by  surety,  g  224,  b,  p.  858. 
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CORPORATION,  continued. 

reoeiTer  for,  appointment  of,  application  by  minority  stockholder,  §  624^ 
c,  p.  858. 
application  by  defendant,  §  224,  d,  p.  858. 
application  by  directors,  §  224,  e,  p.  854. 
application  by  judgment  creditors,  §  224,  f,  p.  864. 
application  by  corporation,  §  224,  g,  p.  854. 
application  to  follow  statute  strictly,  §  224,  g,  p.  855. 
application  by  party  not  interested,  §  224,  g,  p.  Soo. 
grounds  for  appointment  of,  statutory,  §  225.  a,  p.  355. 

default  in  payment  of  mortgage  indebtedness,  §  225,  b.  p.  358. 

breach  of  covenant,  §  225,  b,  p.  858. 

mismanagement  by  officers  and  directors.  §  225,  c,  p.  859. 

insolvency.  §  225,  d,  p.  860. 

refusal  of  officers  to  act,  §  225,  d,  p.  860. 

where  has  been  dissolved,  §  225.  e,  p.  861. 

where  charter  repealed,  §  225,  f,  p.  861. 

bankruptcy,  §  225.  g,  p.  861. 

failure  to  elect  officer,  §  225.  h,  p.  861. 

failure  to  collect  subscriptions,  §  225,  i,  p.  862. 

violation  of  charter  by  majority  of  stockholders,  §  225.  ],  p.  362. 

violation  of  rights  of  minority  stockholders,  §  225,  j,  p.  262.  > 

on  application  of  judgment  creditors,  g  225,  k,  p.  868. 

when  not  appointed,  where  applicant  is  secured,  §  226,  1,  p.  866.. 

none  where  property  in  possession  of  mortgagee's  agent.  §  226,  m,. 

p.  866. 
fraud  is,  §  227,  p.  866. 
fraud  of  officers  and  directors,  §  227,  p.  866. 
fraud  is,  where  plaintiff  has  le^al  remedy.  §  227,  p.  867. 
apprehension  of  fraud  not  sufficient,  §  227,  p.  867. 
plaintiff  not  to  participate  in  fraud,  §  227,  p.  867. 
insolvency,  as  indicated  by  statute,  §  228,  p.  867. 

a  jurisdictional  fact,  §  228,  p.  869. 

discretion  of  court  in,  §  228.  p.  869. 

power  of  court,  §  228,  p.  869. 

application  by  corporation,  §  228,  p.  870. 

ex  parte  application  not  sufficient,  §  228,  p.  871. 

necessary  allegations,  §  228,  p.  870. 
in  foreclosure  proceedings,  generally,  ^  229.  p.  371. 
effect  of  appointment,  liens  remain  unimpaired,  §  230,  p.  871.. 

existing  rights  remain  in  statu  quo,  §  280,  a,  p.  871. 

as  to  co-ordinate  courts,  §  280,  c,  p.  872. 

as  to  possession,  g  280,  b,  p.  872. 

as  to  litigation,  §  230,  d,  p.  878. 

as  to  unexpired  leases,  §  280,  e,  p.  873. 

as  to  contract  of  predecessor,  §  230,  f ,  p.  878. 

as  to  revival  of  corporate  powers,  §  230,  g.  p.  874. 

as  to  debtor's  control  of  property,  §  280,  h,  p.  874. 

as  to  abatement  of  actions,  §  280,  i,  p.  874. 
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CORPORATION,  continued. 

rceeiver  for,  grounds  for  appointment  of,  effect  of  appointment,  relation^ 
ship  of  to  tlie  court,  §  281,  a,  p.  875. 
to  the  corporate  creditors,  g  281,  b,  p.  875. 
to  the  shareholders,  §  281,  b,  p.  875. 
to  the  corporation,  g  281,  c,  p.  875. 
In  supplementary  proceedings,  §  281,  c,  p.  876. 
receiver  for,  as  manager,  when,  §  282,  p.  877. 
powers  and  duties  of,  §  282.  p.  877. 
judicial  caution  required  of  court,  g  282,  p.  877. 
powers  and  duties  of,  generally,  g  233,  p.  880. 
to  borrow  money,  g  288,  a,  p.  880. 
to  purchase  rolling  stock,  g  288.  b,  p.  88L 
to  make  repairs,  g  238,  c,  p.  881. 
to  compromise,  g  288,  d.  p.  882. 
to  sue.  g  288,  e,  p.  882. 
to  redeem,  g  288,  f,  p.  887. 
to  pay  taxes,  g  288,  g,  p.  887. 
to  lease,  g  288,  h,  p.  888. 
to  mortgage,  g  288,  i,  p.  888. 
to  invest  receivership  money,  g  288,  ],  p.  888. 
to  contract,  g  288,  k,  p.  889. 
to  sell,  g  238, 1,  p.  889. 
to  make  assessments,  g  288,  m,  p.  890. 
to  take  appeal,  g  288,  n,  p.  891. 
liability  of  receiver  for,  generally,  g  234,  p.  891. 
on  his  contracts,  g  284,  a,  p.  891. 
for  rent,  g  284,  b,  p.  898. 
for  interest,  g  284,  c,  p.  894. 
for  debts  incurred,  g  284,  d,  p.  894. 
for  torts,  g  284,  e,  p.  895. 
for  damages,  g  284,  t,  p.  895. 
for  torts  when  personal,  g  284,  e,  p.  895. 
for  torts  when  official,  g  234,  e,  p.  895. 
its  extent,  g  284,  g.  p.  396. 
for  loss  in  management,  g  284,  h,  p.  896. 
on  orders  of  court,  g  284,  i,  p.  897. 
^u{ts  by  receiver  for,  generally,  g  285,  a,  p.  897. 
against  officers,  g  285,  a,  p.  897. 

to  recover  property  fraudulently  disposed  of,  g  285,  a,  p.  898L 
to  recover  illegal  dividends,  g  285,  a,  p.  898. 
to  recover  assets,  g  285,  a,  p.  898. 
when  officially,  g  285,  b,  p.  899. 
to  recover  stock  subscriptions,  g  286,  p.  402. 
extent  of  recovery,  §  286,  a,  p.  402. 
excludes  right  of  individual  creditors,  g  286,  b,  p.  403. 
collusion  unavailing  against,  g  286,  c,  p.  404. 
extent  of  power,  §  286,  d,  p.  404. 
condition  precedent  to,  g  286,  e,  p.  404. 


720  INDEX. 

[References  are  to  aeolions  and  paces  In  body.] 

O0RP0RA.TI0N,  continued. 

Buit  by,  to  recoTer  stock  sabscriptions,  law  liability  enforced,  §  236,  f ,  p.405. 
to  a7oid  fraudulent  transfer,  g  287,  p.  406. 

nature  of  decree,  §  287,  p.  406. 
to  recover  illegal  dividends,  g  288,  p.  408. 
leave  of  court  necessary,  when,  §  289,  p.  410. 
when  corporation  foreign,  §  240,  p.  421. 
in  case  of  insolvency.  §  240,  a,  p.  411. 
when  attachment  will  not  lie,  §  240,  b,  p.  412. 
when  title  to  property  is  in  receiver,  g  240,  c,  p.  412. 
when  receiver  in  possession,  g  240.  d,  p.  418. 
to  recover  insurance,  g  240,  e,  p.  414. 
what  must  be  averred,  g  240,  f,  p.  414. 
collateral  attack  upon,  §  241,  p.  415. 
cannot  be  enjoined,  when,  g  241,  p.  416. 

concerning  land,  must  be  in  jurisdiction  where  land  la,  §   241,  p. 
416. 
suit  against,  must  be  by  leave  of  court,  g  242,  p.  417. 
may  be  restrained,  when,  g  242,  p.  417. 

possession  of.  differs  from  ordinary  receiver,  in  what,  g  242,  p.  416. 
extent  of  receiver's  title  as  to,  g  67,  p.  149. 
foreign,  suit  by  receiver  of,  rule  governing,  g  240.  p.  411. 

in  foreclosure  proceedings.    See  Forbcloburb  and  Mortqaoe. 

COSTS. 

liability  of  receiver  for,  g  109,  a.  p.  203. 
when  receiver  entitled  to,  g  98,  p.  194. 

See  CoMFBKSATiON  and  FEB& 

COTENANCY, 

appointment  of  receiver  in  partition  suits,  concerning,  g  817,  p.  549. 
See  Tbnants  in  Coicmon. 
COUNSEL, 

when  receiver  may  employ,  g  29,  a,  p.  89. 

COUNSEL  FEES. 

See  Attornets'  Febs. 
COURT, 

contempt  of,  for  not  obtaining  leave  to  sue  receiver  of  corporation,  §  242, 

p.  417. 
discretion  of,  in  appointment  of  receiver  for  Insolvent  corporation,  §  228, 

p.  869. 
leave  of,  required  before  suit  brought  by  receiver,  when,  g  239,  p.  410. 
powers  of,  to  make  all  orders  to  preserve  property,  g  22,  note,  p.  68. 
as  to  choses  in  action,  g  68,  p.  145. 
to  compel  assignment,  g  68,  p.  145. 
to  compel  transfer  of  property,  g  72,  note,  p.  160. 
to  appoint  receiver  of  corporation,  discretionary,  g  222.  p.  347. 
to  appoint  receiver  of  corporation  limited,  g  223,  p.  849. 
in  appointment  of  receiver  for  insolvent  corporation,  §  228,  p.  869. 
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COURT,  continued. 

powers  of,  and  judge  in  vacation,  wben  synonymous,  g  18,  note,  p.  54. 
U.  8.  Supreme  Court  will  not  appoint  on  appeal,  g  12,  d,  note,  p.  85. 
attitude  of,  toward  receivers  of  railways,  §  270,  p.  452. 
of  concurrent  jurisdiction,  rule  as  to  appointment,  g  19,  note,  p.  56. 
See  also  Fedbbal  Coubt. 

COURTS  OP  EQUITY, 

jurisdiction  of,  to  appoint  receiver  for  corporation,  g  220,  p.  842. 
power  of,  over  receiver  of  National  Bank  appointed  by  comptroller,  g  252, 
c,  p.  424. 

•COVENANT, 

breach  of,  as  ground  for  appointment  of  receiver,  g  225,  b,  p.  858. 

CREDITOR  AND  DEBTOR, 

appointment  of  receiver  between,  g  816,  p.  549. 

CREDITORS, 

extent  of  receivers  title  as  to  frauds  on,  g  67,  p.  149. 

leave  of  court  in  case  of  levy,  §  94.  p.  187. 

wben  entitled  to  receiver  for  partoersbip  matters,  g  198,  p.  818. 

collusion  with,  ground  for  appointment  of  receiver  in  case  of  partnership, 

g  207,  p.  885. 

foreign,  effect  of  receiver's  possession  against,  g  48,  p.  188. 

priority  of,  in  supplemental  proceedings,  g  159,  p.  268. 

in  supplementary  proceedings,  how  determined,  g  159,  p.  264 

Judgment,  may  apply  for  receiver  of  corporation,  g  224,  f,  p.  854;  g  225,  k, 

p.  868. 

See  also  Appointmbnt  ov  Rbcbiveb. 

CREDITORS'  BILLS, 

chancery  jurisdiction  in,  g  146,  p.  285. 

regulation  of,  by  statute,  g  146,  p.  286. 

based  on  inadequacy  of  common  law  remedies,  g  146,  b,  p.  287. 

prerequisites  to  such  proceedings,  g  146,  b,  p.  238. 

inadequacy,  what  is,  g  146,  b,  p.  238. 

necessity  of  judgment,  g  146,  b,  p.  288. 

necessity  of  execution  and  return,  g  146,  b,  p.  289. 

Judgment,  when  not  required,  g  146,  b,  p.  289. 

classes  of  creditor's  proceedings,  g  147,  p.  240. 

removal  of  fraudulent  transfer,  g  147,  p.  240. 

to  remove  cloud  upon  title,  g  147,  p.  240. 

to  reach  concealed  property,  g  147,  p.  240. 

to  reach  frauduljent  conveyances,  §  148,  a,  p.  241. 

4M;tion  by  judgment  creditors,  g  148,  a,  p.  241. 

4iction  by  receiver,  g  148,  a,  p.  241. 

application  of  statute  18  Eliz.  chap.  5.  and  29  Eliz.  chap.  6,  g  148,  a,  p.  248. 

to  attack  invalid  mortgage,  g  148,  a,  p.  244. 

rule  as  to  execution,  g  148,  b,  p.  244. 

exceptions  to,  generally,  g  148,  b,  p.  246. 

46 
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CREDITORS'  BILLS,  continued. 

rule  as  to  executions,  exception  in  case  of  attachment,  §  148,  b,  p.  2i9^ 

exception  as  to  practical  utility,  §  148,  b,  p.  246. 

exception  in  case  of  fraudulent  couTcyance,  §  148,  b,  p.  247. 

exception  where  judgment  debtor  has  absconded,  §  148,  b,  p.  247. 

exception  in  insolvents'  estates,  §  148,  b,  p.  247. 

exception,  where  waived,  §  148,  b,  p.  247. 
judgment,  when  required,  §  148,  b,  p.  248. 
jurisdiction  in  matters  of  assignment,  §  140,  a,  p.  249. 
assignments,  when  fraudulent  under,  §  149,  a,  p.  249. 
fraudulent  assignment,  how  removed,  §  149,  a,  p.  249. 
ground  for,  fraudulent  assignment,  §  149,  a,  p.  250. 
assignments,  receiver  in,  where  assignee  fails  to  take  possession,  g  149,  b, 
p.  250. 

receiver  in,  mismanagement  by  assignee,  §  149,  b,  p.  250. 
governed  by  chancery  practice.  §  150,  p.  251. 
whom  receiver  represents,  g  150,  p.  251. 
title  of  receiver  in,  g  150,  p.  252. 

fraudulent  transfer,  suit  by  receiver,  when  necessary,  g  150,  p.  252. 
execution,  how  long  retained,  g  151,  p.  252. 

lifetime  of  execution,  g  151,  a.  p.  252. 

life  of  execution,  contra,  g  151,  b,  p.  258. 
practice  in  Code  states,  g  152,  p.  254. 
appointment  of  receiver  in,  generally,  g  153,  p.  255. 

judicial  discretion  of  court,  g  153,  p.  255. 

effect  of  statutory  provisions,  g  153,  p.  255. 

as  affected  by  practice  of  court,  g  158,  p.  255. 

nature  of  order,  g  153,  p.  255. 

duties  of  receiver,  g  153.  p.  255. 

bond  required,  g  153.  p.  255. 
liability  of  surety  of  receiver  in,  g  158,  p.  255. 
liability  of  receiver  to  preferred  payments  under,  g  127,  a,  p.  228i. 
receiver's  title  in,  g  153.  p.  255. 
receiver's  functions,  §  155,  p.  258. 
receiver's  power  in,  g  154,  p.  256. 

as  to  fraudulent  transfers,  g  154,  p.  256. 

giving  bond  required,  g  154.  p.  256. 

as  to  what  property,  g  154,  p.  257. 

as  to  property  in  hands  of  third  person,  g  154,  p.  257*. 

to  attack  title,  §  154,  p.  257. 

as  to  property  in  debtor's  possession,  g  154,  p.  257. 

as  to  trust  property,  g  154.  p.  257. 

as  to  exempt  property,  §  154,  p.  257. 

from  what  date  relates,  g  154,  p.  257. 

trustee  for  creditor,  g  155,  p.  258. 

to  reduce  property  to  possession,  g  155,  p.  259* 

to  set  aside  fraudulent  transfer,  g  155,  p.  259. 

to  sue  and  be  sued,  g  156,  p.  260. 
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CREDITORS'  BILLS,  continued. 

receiver's  power  in,  as  to  creditors,  §  159,  p.  268. 

in  foreign  jurisdiction,  §  168,  p.  262. 
power  of  court  to  compel  conveyance,  §  154,  p.  257. 
appointment  of  receiver  when  dispensed  with,  §  156,  p.  261. 
order  of  appointment  of  receiver,  effect  of,  §  157,  p.  261. 

effect  of  reversal.  §  157,  p.  261. 

effect  as  to  title,  §  157,  p.  261;  §  158,  p.  262. 

limitation  of.  §  157,  p.  262. 
creditors  in,  how  made  parties,  §  159,  p.  268. 
priority  of  creditors  in,  generally,  §  159,  p.  2G3. 

over  purchasers,  §  159,  p.  268. 

when  determined,  §  159,  p.  264. 

as  to  mortgagee,  §  159,  p.  264. 
receiver's  title  thereunder,  §  159,  p.  268. 
appointment  of  receiver  where  title  involved,  §  160,  p.  264. 

where  mortgagee  in  possession,  §  160,  p.  264. 
sale  thereunder,  §  159,  p.  268. 
effect  of  filing  bill  in  lieu  of,  §  164,  p.  256. 

CREDITORS'  LIENS, 

paid  from  receivership  fund,  §  841,  g,  p.  574 
See  also  Libi^s  and  P&iobitibs. 

CREDITORS'  PROCEEDINGS, 

when  receiver  appointed  in,  §  4,  d,  p.  9. 

who  receiver  represents  in,  §  6,  b,  note  8,  p.  22. 

form  of  afiidavit  for  appointment  of  receiver  in.  No.  7,  p.  642. 

CREDITORS'  SUITS, 

appointment  of  receivers  in,  §  4,  d,  p.  9. 

CROPS, 

See  Gbowino  Crops. 
CROSSING, 

See  Railway  Crossing. 

CUSTODY  OP  RECEIVER, 
care  exercised,  §  6,  c,  p.  28. 

See  also  Pobsesbiok. 

D. 

DAMAGES, 

resulting  from  death  when  not  a  preferred  claim,  §  843,  p.  579. 
resulting  from  fire  produced  from  defective  locomotive,  when  not  a  pre 

ferred  claim.  §  848,  p.  579;  §  281,  b.  p.  498. 
liability  of  receiver  of  corporaUon  for,  §  284,  f,  p.  895. 

DANGER  OF  LOSS. 

as  a  ground  of  appointment  of  receiver,  g  5,  a,  note,  p.  10;  §  15,  b,  p.  89. 
necessary  to  appointment,  §  15,  b,  note,  p.  89. 
arises  from  waste,  misconduct  or  insolvency,  §  15,  b,  p.  89. 
See  also  Appointment  and  Grounds. 
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DEATH. 

damages  resulting  from,  when  not  a  preferred  claim,  g  848,  p.  580. 

DEBTOR, 

appointment  of  receiver  in  case  of,  §  4,  c,  p.  8. 

extent  of  receiver's  title  as  to,  §  67,  p.  149. 

fraudulent  transactions  of,  how  impeached,  §  88,  p.  111. 

DEBTOR  AND  CREDITOR, 

appointment  of  receiver  between,  g  816,  p.  549. 
Bee  also  Affointmbnt. 
DEBTS. 

obtaining  leave  to  contract,  §  410,  p.  625. 

DECEDENTS'  ESTATES. 

when  receiver  to  be  appointed  for.  g  4.  a,  p.  7. 
generally,  g  800.  a,  p.  626. 
in  contests  over  wills,  g  800.  b,  p.  527. 
in  lieu  of  executors  and  administrators,  g  801,  a.  p.  528. 
misconduct  and  refusal  to  act.  g  801.  c,  p.  534. 
where  no  one  competent  to  act  as  administrator,  g  801,  d,  p.  637. 
when  not  appointed,  g  801,  b.  p.  582. 
See  also  Affointmbnt. 

DECLARATION. 

form  of.  on  assessment  against  stockholder  of  National  Bank,  No.  68,  p.  685. 
on  promissory  note.  No.  69,  p.  687. 
See  CoMFLAiNT  and  Form. 

DEED  BY  RECEIVER, 

rule  governing,  g  418,  p.  682. 

when  before  confirmation,  effect  of.  g  84,  b,  note,  p.  99. 

DEPENDANT, 

may  apply  for  receiver  of  corporation,  g  224.  d.  p.  858. 

See  also  Afflioation  for  Recbiybb  and  Pahttss. 
DEFENSE. 

to  suit  against  stockholder  of  National  Bank,  g  258,  b,  p.  443. 

DEFINITION, 

of  receiver,  §  3,  p.  8. 

of  receiver's  title,  §  58,  p.  140. 

DIRECTIONS, 

application  by  receiver  for,  g  401,  p.  619. 
See  also  Instructions. 
DIRECTORS, 

may  apply  for  receiver  of  corporation,  g  224,  c.  p.  854. 
suits  against  by  receiver,  for  misconduct,  g  76.  p.  172. 
in  case  of  insolvency,  g  76.  p.  172. 
in  case  of  void  transfers,  g  76,  p.  172. 
to  avoid  illegal  chattel  mortgage,  g  76.  p.  172. 
in  case  of  excess  of  indebtedness,  g  76.  p.  172. 
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DIRECTORS,  continued. 

suits  against  by  receirer,  to  recoTer  assets,  §  76,  p.  172. 

in  case  of  acts  uUra  mrei,  g  76,  p.  172. 
of  National  Banks,  liabilities  of,  to  receiver,  §  260,  p.  448. 
See  also  Officbbs. 

DISBURSEMENTS, 

duties  of  receiver  in  regard  to,  §  855,  p.  508. 

DISCHARGE  AND  REMOVAL  OP  RECEIVER, 
generallj,  §  880,  p.  657. 
notice  of  application,  §  880,  a,  p.  557. 
application  for,  §  880,  b,  p.  558. 
in  sound  discretion  of  court,  §  880,  b,  p.  558. 
by  whom  application  for  to  be  made,  §  880,  c,  p.  560. 
grounds  for.  §  880,  d,  p.  562. 
grounds  for  refusal  to  order,  §  880,  g,  p.  566. 
effect  of,  §  880,  f,  p.  564.  \ 

as  to  liability  of  railway  receiver,  §  286,  p.  517. 

pending  action,  §  418,  p.  629. 
upon  approval  of  report  and  account,  §  856,  j,  p.  595. 
on  dismissal  of  action  in  which  appointed,  Appx.  p.  696. 
on  cancellation  of  bond,  Appx.  p.  696. 
what  not  ground  for,  Appx.  p.  696. 

DISCRETION  OP  COURT. 
defloed,  §  5,  a,  p.  10. 
to  hear  affidavits,  §  11,  note,  p.  82. 
governs  appointment  of  receiver,  §  5,  a,  p.  10. 
in  appointment  of  receiver  for  corporation,  §  222,  p.  847. 

for  insolvent  corporation,  §  228.  p.  869. 

over  trust  property,  §  806.  p.  540. 
to  be  exercised  in  removal  of  receiver,  §  830,  b,  p.  558. 
exercised  in  manner  of  determining  claims  against  receivership  funds, 

§  840,  d,  p.  571. 
in  suit  against  receiver.  §  898,  p.  617. 

DISCRETION  OP  RECEIVER, 

as  to  price  to  be  paid,  §  81,  a,  p.  98. 

has  none  in  following  decree,  §  110,  p.  205. 

DISOBEDIENCE  TO  ORDER  OP  COURT, 

as  ground  for  application  for  receiver  in  lieu  of  trustee,  §  806,  p.  641. 
as  ground  for  removal  and  discharge  for  receiver,  §  880,  d,  p.  562. 
See  also  Removal  and  Discharob. 

DISSENTING  STOCKHOLDERS, 

rights  of,  in  suit  by  receiver  to  collect  illegal  dividends,  §  288,  p.  408. 

DISSOLUTION, 

of  partnership,  a  cause  for  appointment  of  receiver.  §205,  p.  829. 
a  ground  for  appointment  of  receiver  for  corporation,  §  225,  e,  p.  861. 
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DISTRESS  FOR  RENT. 

possession  of  receiver  interfered  with,  g  48,  p.  121. 
receiver  liable  in,  g  121,  p.  220. 
when  receiver  may  maintain,  g  80,  p.  179. 

in  England  the  right  to  distrain  does  not  depend  on  leave  to  sue,  g  69, 
note,  p.  152. 

DISTRIBUTION  OP  RECEIVERSHIP  FUNDS, 
general  rules,  §  357,  p.  595. 
what  embraced  in  order  for,  §  858,  p.  596. 
notes  secured  by  invalid  mortgage  not  included  in  order  for,  g  358,  b, 

p.  598. 
debts  due  contractors,  §  858,  c,  p.  599. 
to  include  rents  and  profits,  when,  §  858,  d,  p.  599. 
order  for,  to  include  expenses  and  advances,  when,  g  358,  e,  p.  599. 

to  include  money  paid  by  sureties,  when,  §  858,  f ,  p.  600. 

when  judgment  claimed  to  be  a  prior  lien,  §  858,  g,  p.  601. 

where  collaterals  held,  g  358,  h,  p.  601. 

DIVIDENDS, 

suits  by  receiver  of  corporation  to  recover  when  illegal,  §  285,  a,  p.  398; 
g  238,  p.  408. 

DUTIES  OF  RECEIVER, 

indifferent  as  to  parties,  g  8,  p.  8. 

in  case  of  partnership,  g  209,  p.  836. 

as  manager  of  corporation,  §  232,  p.  877. 

for  corporation,  general  rules,  g  233,  p.  380. 

regarding  trust  properly,  g  805,  p.  539;  §  412,  p.  627. 

relating  to  reports  and  accounts,  §  355,  p.  593. 

when  appointed  in  supplementary  proceedings,  g  153,  p.  255. 

practice  when  exceeded,  g  405,  p.  622. 

practice  on  failure  to  do,  g  406,  p.  622. 

See  also  Functions  and  Powers  of  Receiv£B& 

E. 
EFFECT  OF  APPEAL, 

from  order  removing  receiver,  g  830,  e,  p.  564. 
Bee  also  Appeal  and  Removal. 

EFFECT  OF  APPOINTMENT  OF  RECEIVER, 
generally,  g  7,  p.  28. 

places  property  in  custodia  UgU,  g  7,  a,  p.  23. 
he  cannot  be  sued,  g  7,  b,  p.  28. 
determines  no  rights  and  affects  no  liens,  g  7,  c,  p.  28. 
removes  defendant  from  possession,  §  17,  b,  p.  41. 
as  to  title,  g  17,  c.  p.  47. 
as  to  possession,  g  17,  d,  p,  48. 
as  to  custody  limited ,  g  17,  e,  p.  50. 
as  to  contracts,  mortgages,  etc.,  g  17,  f.  p.  51. 
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EFFECT  OF  APPOINTMENT  OF  RECEIVER,  continued, 
when  receiver's  rights  accrue,  g  17,  g,  p.  52. 
as  to  property,  §  17,  h,  p.  68. 
as  to  title,  §  44,  p.  122. 
as  to  liens,  §  44,  p.  122. 

EFFECT  OF  RECEIVER'S  POSSESSION, 

as  to  secured  creditors,  §  53,  p.  186. 

as  to  public  improvements,  g  49,  p.  185. 

as  to  new  business,  §  50,  p.  185. 

as  to  tenants,  §  61,  p.  186. 

as  to  rents,  §  51,  p.  186. 

as  to  set-off,  §  55,  p.  188. 

as  to  exemptions,  g  66,  p.  139. 

as  to  executors  and  administrators,  g  57,  p.  189. 

as  to  title,  §  69,  p.  142. 

See  also  Possbssion. 
EJECTMENTS, 

possession  of  receiver  interfered  with,  §  43,  p.  121;  §  44,  p.  122. 

appointment  of  receiver  in  cases  of,  §  820,  p.  661. 

ELECTION  OF  OFFICERS, 

of  corporation,  failure  to  make,  grounds  for  receiver,  g  225,  h,  p.  861. 
See  also  Officers. 

ELIZABETH— STATUTE  OF, 

in  what  states  adopted,  g  148,  a,  p.  248. 

EMERGENCY.  GRAVE. 

as  ground  for  appointment,  §  5,  d,  p.  14. 

See  also  Afpointubnt  and  Grounds. 

EMPLOYEES  OF  RECEIVER, 

are  officers  of  court  pro  Tiac  vice,  §  46,  p.  180. 
See  also  Aobnts. 

EQUITY  COURTS. 

power  to  appoint  receivers,  in  suits  for  alimony,  g  821,  p.  652. 
in  sundry  proceedings.  §  815.  p.  548. 
over  trust  property,  g  805,  p.  589. 
See  also  Courts. 

ESTATES  OF  INFANTS. 

appointment  of  receivers  for,  §  809,  p.  645. 
See  also  Infants. 

ESTATES  OF  LUNATICS, 

when  receiver  appointed  over,  §  810,  p.  647. 
See  also  Lunacy  and  Inbanitt. 
EVOLUTION, 

of  law  of  receivership,  g  7,  p.  2. 

EXAMINATION, 

of  debtor  in  appointment  of  receiver  in  Code  states,  g  886,  p.  608. 
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EXCEPTIONS, 

to  master's  findings  on  receiver's  report,  §  866,  c,  p.  694. 
See  also  Repobt  of  Recbiybb. 

EXECUTION, 

levy  of,  leave  of  court,  g  17,  b,  note,  p.  51. 
may  be  a  lien  but  not  levied,  §  17,  d,  note,  p.  48. 
effect  of,  upon  receiver's  possession,  §  48,  p.  121;  g  44.  note,  p.  122. 
appointment  of  receiver  in  lieu  of,  misconduct  and  refusal  to  act,  §  801,  c,. 
p.  534. 

EXECUTORS  AND  ADMINISTRATORS, 

appointment  of  receiver  in  case  of,  §  4,  c,  p.  8. 

appointment  of  receiver  in  lieu  of,  §  801,  a,  p.  528;  §  801,  b,  p.  582. 

when  no  one  competent  to  act,  g  801 ,  d,  p.  587. 
of  receiver,  liability  of,  how  enforced,  g  185,  p.  288» 

liability  of,  generally,  §  185,  p.  288. 
of  stockholders  of  National  Banks,  g  258,  a,  p.  441, 
effect  of  receiver's  possession  as  to,  g  57,  p.  189. 

EXEMPTIONS, 

effect  of  receiver's  posBession  as  to,  g  56,  p.  189. 
claim  for,  when  must  be  made,  g  56,  note,  p.  189. 

EX  PARTE  APPLICATION. 

when  receiver  granted  on,  g  5,  d,  note,  p.  14. 
void  in  Michigan,  g  18,  note',  p.  85. 

See  also  Application  for  Receiveb. 

EX  PARTE  HEARING, 

receiver  not  appointed  on,  §  5,  d,  note,  p.  14. 

EXPENSES, 

of  operating  railway,  power  of  receiver  to  pay  preferred  claim  based  on^ 
g  276,  e,  p.  481. 
power  of  receiver  to  pay  implied  when  ordinary,  g  277,  a,  p.  483. 
when  preferred  to  mortgagee's  claim,  g  842,  p.  576. 
paid  from  receivership  fund,  g  841,  e,  p.  574. 
to  be  included  in  order  for  distribution,  when,  g  858,  e,  p.  599. 
Bee  also  Costs. 


F. 

FEDERAL  COURT, 

jurisdiction  of,  in  suit  by  receiver  of  National  Bank,  g  252,  c,  p.  423^ 
See  also  Jurisdiction  and  National  BANKa 

FEES  OP  ATTORNEYS, 

liability  of  receiver  for,  g  189,  p.  280. 
not  preferred  claim  against  railway  when,  g  281,  c,  p.  498. 
as  claims  against  receivership  funds,  g  841,  a,  p.  572. 
See  also  Compensation. 
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FIDUCIARY  RELATIONSHIP. 

violation  of,  cause  for  receiver,  g  4,  c,  p.  8. 

FILING  EXCEPTIONS, 

to  master's  findings  on  receiver's  report,  §  856,  c,  p.  594. 

See  also  Practice. 
FINDINGS, 

embodied  in  order  of  appointment,  §  883,  p.  607. 

See  also  Fobms  and  Pbactice. 

FIRE,  DAMAGE  BY, 

when  claim  for,  not  preferred,  6  281,  b,  p.  498. 

produced  by  defective  locomotive,  when  not  a  preferred  claim,  §  343,  p.  680, 
See  also  Claims  and  Pbefbured  Claims. 

FORCIBLE  INTERFERENCE, 

possession  of  receiver  disturbed  by,  g  48,  p.  121. 

FORECLOSURE  OF  MORTGAGE, 

appointment  of  receiver  in,  generally,  g  170,  p.  266;  §  389,  p.  609. 
for  corporation,  g  229,  p.  871. 
grounds  for  involving  jurisdiction,  g  171,  p.  267. 

where  mortgage  provides  for,  g  171,  a,  p.  267. 

where  statute  provides  for,  §  171,  b,  p.  267. 

inadequacy  of  security,  g  171,  c,  p.  267. 

in  case  of  waste,  g  171,  d,  p.  267. 

nonpayment  of  insurance,  171,  d,  p.  267. 

nonpayment  of  taxes,  g  171,  d,  p.  267. 

insolvency  of  mortgagor,  g  171,  c,  p.  267. 
where  mortgage  provides  for,  g  171 ,  a,  p.  266. 
for  statutory  cause,  g  171,  b,  p.  267. 
for  inadequate  security,  g  171,  c,  p.  267. 
for  insolvency  of  mortgagor,  p.  171,  c,  p.  267. 
for  insolvency  of  grantee  of  mortgagor,  g  171,  c,  p.  267. 
for  waste  by  mortgagor,  g  171,  d,  p.  267. 
for  nonpayment  of  taxes,  g  171,  d,  p.  267. 
for  nonpayment  of  insurance,  g  171,  d,  p.  267. 
for  fraud  or  bad  faith  in  mortgagor,  §  171,  e,  p.  267. 
where  express  grant  or  pledge  of  rents,  g  172,  a,  p.  270. 
where  security  inadequate,  g  172,  b,  p.  272. 
where  trustee  refuses  to  act,  g  172,  c,  p.  276. 
where  there  are  equitable  grounds  for  relief,  g  172,  d,  p.  276. 
where  there  are  statutory  grounds,  g  172,  e,  p.  277. 
where  there  are  special  grounds,  g  172,  f .  p.  277. 
where  contest  over  mortgage  property,  §  171,  g,  p.  277. 
where  grantee  guilty  of  fraud,  g  172,  h,  p.  278. 
where  mortgagee  guilty  of  fraud,  g  172,  h,  p.  278. 
where  mortgagor  is  committing  waste,  g  172,  i,  p.  278. 
where  interest  due  and  unpaid,  g  172,  ],  p.  278. 
receiver  not  appointed  in,  when,  g  178,  p.  278. 
if  right  doubtful,  g  5.  b,  note,  p.  12. 
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FORECLOSURE  OF  MORTGAGE,  continued. 

receiver  not  appointed  In,  where  plaintiff  has  legal  remedy,  §  173,  p.  278. 
where  mortgage  gives  no  right,  §  178,  b,  p.  281. 
where,  by  statute,  mortgagor  entitled  to  possession,  §  178,  c,  p.  282u 
where  petition  of  plaintiff  denied  by  answer.  §  178,  d,  p.  283. 
where  amount  disputed,  §  178,  e,  p.  283. 
where  insolvency  not  shown,  §  173,  e,  p.  284. 
where  right  of  foreclosure  not  shown,  g  178.  f ,  p.  285. 
where  plaintiff  has  no  equitable  standing  in  court,  §  173,  g,  p.  28&. 
where,  pending  appeal,  the  bond  affords  protection,  §  173,  h,  p.  287. 
where  defendant,  by  deposit  in  court,  secures  plaintiff,  §  173,  i,  p.  287. 
where  property  is  a  homestead,  §  173,  j,  p.  287. 
where  plaintiff  guilty  of  laches  in  making  application,  §  173,  k.  p.  287. 
appointment  of  receiver  in,  for  inadequacy  of  security  when  property  in- 
Bufflcient,  §  174,  a,  p.  287. 
for  inadequacy  of  security,  when  mortgagor  insolvent,  §  174,  a,  p.  288. 
both  elements  must  be  shown,  g  174.  b,  p.  290. 
presumption  as  to  value,  g  174,  c,  p.  201. 
rule  in  New  Jersey,  g  174,  d,  p.  202. 
rule  in  California  and  other  states.  §  174.  d.  p.  202. 
where  mortgagor  entitled  to  possession,  g  174,  d,  p.  288. 
what  indebtedness  Included,  g  174,  e,  p.  204. 
proof  required,  g  174,  f,  p.  204. 
English  rule,  g  174,  g,  p.  204. 
conflicting  decisions  regarding,  g  176,  p,  204 
Jurisdiction  as  to  property,  g  176,  p.  205. 
to  be  made,  g  177,  p.  207. 

before  decree,  g  177.  a,  p.  207. 
after  decree,  g  177,  b.  p.  207. 
general  rules  applicable  to.  §  178,  p.  200. 
when  mortgagee  appointed,  g  178,  p.  200. 
allegations  of  petition  for,  regarding  possession,  g  178,  p.  200. 
rights  of  senior  and  Junior  mortgagees,  generally,  g  170,  p.  209. 
English  rule,  g  170,  a,  p.  200. 
American  rule,  g  179,  b,  p.  300. 
on  application  of  wife,  g  180,  a,  p.  302. 
on  behalf  of  annuitants,  g  180.  b,  p.  302. 
on  behalf  of  bondholders,  g  180,  c,  p.  308. 
on  behalf  of  vendors,  g  180,  d,  p.  303. 
form,  of  affidavit  for  appointment  of  receiver  in.  No.  6,  p.  641. 
of  bill  in.  No.  4.  p.  630. 

of  order  appointing  receiver  of  rents  and  profits.  No.  20,  p.  656. 
receiver's  custody  only  extends  to  mortgage  property,  g  17,  h,  p.  53. 
liability  of  receiver  to  preferred  payments  under,  g  127,  b,  p.  228. 
See  also  Mortgagb. 

rOREIGN  CORPORATION, 

suit  by  receiver  of,  rule  governing,  g  240,  p.  411. 
See  also  Cobforation. 
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FOREIGN  CREDITORS. 

effect  of  receiver's  poBsession  against,  §  48,  p.  188. 

FOREIGN  STATUTES, 

effect  of  as  to  title  to  personal  property,  §  37,  note,  p.  108. 

FORFEITURE  OF  CHARTER, 

when  receiver  appointed  in,  g  4,  d,  p.  9. 

FORMS. 

Approved  works  on,  p.  686. 

FORM  OF  ACCOUNT. 

rendered  by  receiver.  No.  58,  p.  667. 

FORM  OF  AFFIDAVIT. 

for  appointment  of  receiver,  in  Judgment  creditor's  action,  No.  7.  p.  642. 

in  foreclosure.  No.  6,  p.  641. 
for  motion  to  compel  tenants  to  pay,  No.  88,  p.  666. 
for  order  to  stay  actions  affecting  assets,  No.  84,  p.  667. 

to  show  cause  why  receiver  should  not  be  punished  for  contempt,  etc., 
No.  62,  p.  782. 
for  continuance  of  action  against  receiver  instead  of  corporation.  No.  68. 

p.  782. 
of  bill  or  complaint,  for  receiver  of  partnership  property.  No.  8,  p.  688. 
in  foreclosure  proceedings,  No.  4,  p.  639. 
See  also  AFFmAYir. 

FORM  OF  ASSIGNMENT. 

to  receiver  of  partnership.  No.  25,  p.  660. 

FORM  OF  BOND. 

of  receiver.  §  879.  p.  605. 

general  form,  No.  28,  p.  669. 

short  form.  No.  24,  p.  660. 
for  receiver  of  partnership,  No.  22,  p.  658. 

FORM  OF  COMPLAINT, 

for  dissolution  of  partnership  and  for  receiver.  No.  1,  p.  686. 

against  insolvent  corporation,  No.  2,  p.  687. 

for  receiver  of  partnership  property,  No.  8,  p.  688. 

in  foreclosure.  No.  4,  p.  6S9. 

by  creditor  against  corporation,  for  an  account,  to  set  aside  judgment,  and 

for  receiver.  No.  5,  p.  640. 
by  creditor  on  bond  of  receiver  for  failure  to  pay  money,  No.  67,  p.  784. 

FORM  OF  DECLARATION, 

on  assessment  against  stockholder  of  National  Bank,  No.  68,  p.  685. 
on  promissory  note,  No.  69,  p.  687. 

See  also  Cqiiflaimt  and  Form  of  Complaint. 

FORM  OF  JUDGMENT, 

against  receiver,  g  128.  p.  228;  §  897,  p.  617. 
See  also  Judgment. 
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FORM  OF  NOTICE, 

for  application  of  receiTer,  No.  8,  p.  642. 

of  appointment  of  receiver  and  to  present  claims.  No.  26,  p.  662» 

of  motion  for  instructions.  No.  i8,  p.  674. 

of  motion  to  revoke  appointment,  No.  55,  p.  679. 

of  motion  to  discharge  receiver.  No.  58,  p.  780. 

of  motion  to  discharge  as  to  specific  property.  No.  60,  p.  781. 

of  petition  for  distribution,  No.  51,  p.  676. 

FORM  OF  OBJECTIONS. 

to  receiver's  account,  No.  54,  p.  678. 

FORM  OF  ORDER. 

appointing  receiver,  general.  No.  9,  p.  648. 

of  manufacturing  corporation,  No.  10.  p.  644. 

of  railroad  in  foreclosure,  No.  11,  p.  645. 

of  railway,  No.  12,  p.  648. 

on  foreclosure  by  trustee  of  corporation,  No.  18,  p.  650. 

of  partnership,  No.  14,  p.  651. 

to  manage  joint  business,  No.  15,  p.  652. 

to  manage  mine.  No.  16,  p.  658. 

for  misconduct  of  officers,  No.  17,  p.  654. 

of  specific  property.  No.  18,  p.  655. 

without  prejudice  to  rights  of  prior  encumbrancers.  No.  19,  p.  655.. 

of  rents  and  profits  on  foreclosure.  No.  20,  p.  656. 
granting  injunction,  etc.,  No.  17,  p.  654. 

to  show  cause  why  receiver  should  not  be  appointed.  No.  21.  p.  657. 
on  creditors  to  exhibit  claims.  No.  27,  p.  662. 

appointing  special  commissioner  to  hear  and  report  claims,  No.  29,  p.  668. 
to  pay  claims,  etc..  No.  80,  p.  664. 
for  defendant  to  turn  over  books,  etc..  No.  81,  p.  665. 
to  settle  traffic  balances.  No.  87.  p.  670. 
to  pay  rent.  No.  88,  p.  670. 
giving  leave  to  pay  secured  claim.  No.  40,  p.  671. 
directing  sale  of  perishable  property.  No.  41,  p.  672. 
confirming  sale,  No.  42,  p.  672. 
to  complete  purchase.  No.  44,  p.  678. 
sanctioning  employment  of  counsel.  No.  46,  p.  674. 
discharging  receiver.  No.  56,  p.  679. 
removing  receiver  and  appointing  substitute,  No.  57,  p.  780. 
to  show  cause  why  receiver  should  not  be  discharged,  No.  59,  p.  781. 
that  receiver  pay  over  funds  to  successor.  No.  61,  p.  781. 
authorizing  compromise  with  shareholders  of  National  Bank,  No.  71,  p.  69L 
to  sheriff  to  withdraw  levy.  No.  65,  p.  684. 
special  to  receiver  to  bring  suit.  No.  66,  p.  684. 

FORM  OF  PETITION, 

for  receiver  in  case  of  partnership.  No.  1,  p.  636. 

for  judgment  against  insolvent  corporation ,  No.  2,  p.  637. 

for  receiver  of  partnership  property.  No.  8,  p.  638. 
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FORM  OF  PETITION,  continued, 
in  foreclosure,  No.  4,  p.  689. 
by  creditor  of  corporation  for  an  account,  to  set  aside  judgment,  and  for 

receiver.  No.  5,  p.  640. 
to  compel  payment  to  receiver,  No.  82,  p.  665. 
for  permission  to  defend  suit  and  compromise  claim,  No.  83,  p.  668. 
of  receiver  of  National  Bank  for  leave  to  compromise.  No.  70,  p.  689. 
for  leave  to  settle  traffic  balances,  No.  86,  p.  669. 
for  leave  to  sell,  No.  89,  p.  671. 
to  compel  completion  of  purchase.  No.  48,  p.  678. 
for  authority  to  pay  counsel  fees.  No.  45,  p.  673. 
for  leave  to  pay  claims.  No.  47,  p.  674. 
that  receiver  be  instructed  to  pay  deposit.  No.  49,  p.  675. 
that  receiver  surrender  possession,  No.  60,  p.  676. 
for  permission  to  account  and  be  discharged.  No.  52,  p.  677. 
for  substituting  a  party  to  action  pending  when  appointed.  No.  64,  p.  683. 

FORM  OP  PRAYER, 

for  receiver,  in  case  of  partnership,  Na  1,  p.  636. 

for  judgment  against  insolvent  corporation.  No.  2,  p.  637. 

for  leave  to  account,  etc..  No.  5,  p.  640. 

FRAUD, 

will  destroy  character  of  preferred  claims,  §  843,  p.  579. 

extent  of  receiver's  title,  when  as  to  creditors,  §  67,  p.  149. 

by  one  partner,  a  ground  for  appointment  of  receiver,  §  202,  p.  823. 

when  ground  for  appointment  of  receiver,  generally,  §  15,  c,  p.  40. 

for  corporation,  g  227,  p.  366. 

in  lieu  of  trustee,  §  306,  p.  540. 

facts  to  be  stated,  §  227,  p.  366. 
as  ground  for  removal  and  discbarge  of  receiver,  §  380,  d,  p.  5G2. 
as  a  ground  for  foreclosure,  §  171,  e,  p.  266. 
petition  to  set  aside  judgment,  because  of,  No.  5,  p.  640. 

FRAUDULENT  ASSIGNMENT. 

when  receiver  appointed  in,  §  807,  p.  543. 
appointment  of  receiver  in  case  of,  §  149,  a,  p.  250. 
as  ground  for  creditor's  bill,  generally,  §  149,  a,  p.  249. 

where  fictitious  liabilities,  §  149,  a,  p.  250. 

where  assets  are  omitted,  §  149,  a,  p.  250. 

where  possession  remains  in  debtor,  §  149,  a,  p.  250. 

where  reservations  in  instrument,  g  149,  a,  p.  250. 

on  terms  of  instrument,  §  149,  a,  p.  250. 

FRAUDULENT  CONVEYANCE, 
impeachment  of,  g  88,  note,  p.  111. 
proceedings  to  reach,  §  148,  a,  p.  241. 
execution  not  necessary  in  proceedings  to  set  aside,  §  148,  b,  p.  217. 

FRAUDULENT  LIENS, 

may  be  removed  by  receiver,  §  75,  (8),  p.  171. 
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FRAUDULENT  TRANSACTIONS. 

of  debtor,  how  impeached,  §  88,  p.  111. 

FRAUDULENT  TRANSFER, 
removal  of.  §  147.  p.  240. 

how  avoided  by  receiver  of  corporation,  §  287,  p.  406. 
receiver's  power  over,  in  supplementary  proceedings,  g  154,  p.  25(L 

FREIGHT, 

liability  of  receiver  for,  g  184.  p.  288. 
See  also  Liability. 

FUNCTIONS  OF  RECEIVER, 
an  officer  of  court,  g  6,  a,  p.  20. 
derived  primarily  from  court.  §  6.  a,  p.  20. 
derived  from  scope  of  order  of  appointment,  §  6.  a.  p.  20. 
derived  from  statute,  when,  §  6,  a.  p.  20. 
to  have  care  and  custody  of  receivership  property.  §  6,  c,  p.  28. 
does  not  represent  plaintiff  merely,  g  6.  b.  note.  p.  21. 
is  trustee  for  all  parties,  §  6.  b,  p.  21. 
not  trustee  for  stranger  to  suit,  g  6.  b.  p.  21. 
not  to  interfere  with  the  litigation  of  the  parties,  g  6,  b,  p.  21. 
See  also  Powers  and  Duties. 

FUNDS  OF  RECEIVER. 

distribution  of,  generally,  g  857.  p.  596. 
what  included  in.  g  85S.  p.  696. 

order  for,  when  judgment  claimed  to  be  a  prior  lien,  g  858,  g,  p.  601 
See  also  Reckiysbship  Fudd. 


G. 

GARNISHMENT. 

possession  affected  by.  g  48,  p.  121. 

leave  of  court,  when  required  to  maintain,  g  94.  p.  187. 

See  also  Attachment. 
GOODS, 

loss  of,  by  receiver  of  railway,  liability  for,  g  286,  d.  p.  616. 

See  also  LiABUiiTY  of  Recbiysr. 
GROUNDS. 

for  appointment  of  receiver  for  building  and  loan  associations,  g  328,  p.  554^ 

for  removal  and  discharge  of  receiver,  g  880,  d.  p.  562. 

for  appeal,  none  upon  removal  of  receiver,  g  830.  e,  p.  564. 

for  allowance  of  preferred  claim  against  receivership  fund,  g  843,  p.  574. 

for  refusal  to  discharge  receiver,  g  880,  g.  p.  566. 

See  also  Appointment.  Disghabgb,  and  Afpeau 

GROWING  CROPS. 

when  receiver  entitled  to,  Appx.  p.  698. 

GROWTH  OF  LAW, 

illustrated  by  law  of  receiverships,  g  1.  p.  2. 
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H. 

HEARING  OF  CLAIMS. 

form  of  order  appointing  commissioner  for.  No.  29,  p.  6G3. 
See  also  Claims. 

L 

ILLEGAL  DIVIDENDS, 

suit  by  receiver  of  corporation  to  collect,  g  288,  p.  408. 

ILLEGAL  INTEREST, 

receiver  may  recover,  §  76,  (7),  p.  171. 
See  also  Iiyterbbt. 

ILLEGAL  JUDGMENT, 

receiver  may  attack,  g  76,  (11),  p.  171. 
See  also  Judgment. 

ILLEGAL  PREFERENCES, 

by  National  Bank  void  under  statutes,  g  269,  p.  446. 

IMPROVEMENTS, 

effect  of  receiver's  possession  as  to,  g  49,  p.  1C6. 

INADEQUACY  OF  LEGAL  REMEDY. 

receiver  not  appointed  when  an  adequate  legal  remedy  exists,  g  6,  c,  p.  14.. 

INADEQUACY  OF  SECURITY, 

as  ground  for  foreclosure,  generally,  §  171,  c,  p.  267;  g  174,  p.  287;  g  176,. 
p.  294. 

INFANT, 

when  receiver  to  be  appointed  for,  g  4,  a,  p.  7;  g  809,  p.  646. 
appointment  of  receiver  for,  suit  pending  not  required,  g  18,  note,  p.  86. 

INFRINGEMENT  OF  PATENTS, 
possession  affected  by,  g  43,  p.  121. 

INJUNCTION, 

granted  pending  notice,  g  6,  d,  p.  14. 

proper  until  notice  given,  g  18,  note,  p.  86. 

against  strikes  under  Interstate  Commerce  Act,  g  46,  note,  p.  180. 

to  restrain  strikes  and  conspiracies,  when  competent,  g  46,  p.  180. 

when  not  competent,  g  46,  p.  180. 
to  prevent  interference  with  receiver's  possession,  g  46,  p.  126:  g  46,  p.  180.. 
will  lie  to  prevent  suit  against  receiver,  when,  g  97,  p.  178. 
when  will  lie  to  prevent  suit  against  receiver  or  corporation,  g  242,  p.  417. 
when  suit  against  other  than  receivership  property,  g  97,  p.  193. 
will  not  lie  to  compel  performance  of  employee's  contract,  g  46,  p.  180. 
will  lie  to  prevent  conspiracy,  §  46,  b,  p.  180. 
when  will  lie  against  receiver,  g  101,  p.  197. 
in  what  court  will  lie  against  receiver,  g  101,  p.  197. 
form  of  order  granting,  for  misconduct  of  officers.  No.  17,  p.  664 
on  foreclosure.  No.  20,  p.  666. 
to  property  in  foreign  jurisdiction,  g  17,  e,  p.  60. 
See  also  RESTRAiNmo  Order. 
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INJURY. 

personal,  liability  of  receiver  for,  §  113,  p.  208. 

when  damage  resulting  from,  not  a  preferred  claim.  §  848,  p.  580. 
irreparable,  as  ground  for  appointment,  g  5,  d,  p.  14. 
Bee  also  Damages. 

INSANITY. 

appointment  of  receiver  in  cases  of,  g  810,  p.  547;  Appz.  p.  695. 
See  also  Lunacy. 

INSOLVENCY, 

as  ground  for  appointment  of  receiver,  generally,  §  4,  d,  p.  0. 

of  railway,  §  17,  d,  p.  48;  §  278.  b,  p.  4p7. 

of  corporation,  g  225,  d,  p.  800 ;  §  228,  p.  867. 

on  application  by  corporation,  §  228.  p.  870. 
form  of  complaint  against,  No.  2,  p.  637. 

in  case  of  partnership.  §  228,  p.  867. 

need  not  be  proved  if  answer  admits  it,  §  15,  d,  p.  41. 

need  not  be  found  in  decree,  §  15,  d.  p.  41. 
of  mortgagor,  as  grounds  for  foreclosure,  §  171,  c,  p.  267. 

INSTRUCTIONS, 

application  by  receiver  for,  §  401,  p.  619. 

INSURANCE  COMPANIES. 

insolvency  of,  grounds  for  receiver,  §  228,  p.  867. 

powers  of  receiver  of,  §  408,  p.  628. 

nonpayment  to,  ground  for  foreclosure,  §  171,  d,  p.  266. 

INTEREST, 

receiver  may  recover,  illegally  paid,  §  75,  (7),  p.  171. 

liability  of  receiver  for,  on  funds,  §  109,  a,  p.  208;  §  111,  p.  206;  g  116, 

p.  214. 
liability  of  receiver  of  corporation  to  pay,  §  284,  c,  p.  894. 

INTERFERENCE, 

with  receiver's  possession,  generally,  §  44,  p.  122;  §  45,  p.  126. 
with  receiver,  in  Iowa  is  criminal  offense,  §  47.  note,  p.  182. 

INTERIM  RECEIVER, 

when  appointed,  §  8,  p.  25. 

INTERMINGLING, 

of  trust  funds,  ground  for  appointment  of  receiver,  §  80G,  p.  541. 

INTERNATIONAL  COMITY, 
when  enforced,  §  87.  note. 

See  also  Comitt. 

INTERPLEA, 

by  receiver,  practice,  §  408.  p.  619. 

INTIMIDATION, 

as  interference  with  possession,  §  46,  note,  p.  ISO. 
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INVALID  MORTGAGE, 

receiver  may  question,  g  75,  (12),  p.  171. 

See  also  Mobtgagb  and  Powbbs  of  Rbcbivbr. 

INVESTMENT. 

power  of  receiver  to  make,  of  receivership  money,  §  238,  j,  p.  888. 
See  also  Powbrs  of  Rbcbivbr. 

ISSUANCE  OP   CERTIFICATES. 

obtaining  leave  for,  by  receiver,  §  411,  p.  626. 
Bee  also  Cbbtificatbs. 

J. 

JUDGMENT. 

receiver  may  attach  when  illegal,  §  75,  (11),  p.  17. 
what  considered  on  arrest  of,  g  81.  p.  180. 
form  of  petition  to  set  aside,  No.  5,  p.  640. 
form  of,  against  receiver,  §  128,  p.  228;  §  897,  p.  617. 
See  also  Libns. 

JUDGMENT  CREDITORS, 

may  apply  for  receiver  of  corporation,  §  224,  f,  p.  854;  §  226,  k,  p.  868. 
not  affected  by  appointment  of  receiver  in  a  suit  to  which  not  a  party, 

§17.  f,  p.  51. 
cannot  move  to  vacate  without  leave,  §  21,  h,  p.  66. 
action  by  to  reach  property.  §  148,  a,  p.  241. 

JUDGMENT  DEBTOR, 

appointment  of  receiver  in  case  of,  §  4,  c,  p.  8. 

JUDGMENT  LIEN, 

distribution  when  claimed  as  priority,  §  858,  g,  p.  601. 
See  also  Libns. 

JUDICIAL  CAUTION. 

required  of  court  in  appointment  of  receiver  of  corporation,  g  282.  p.  877. 
See  also  Discrbtion. 

JUDICIAL  DISCRETION, 
definition  of,  §  5,  a,  p.  10. 
what  is,  §  5,  a,  p.  10;  §  5,  a,  note,  p.  11. 
exercise  of,  §  5;  §  5,  a,  p.  10. 
basis  of,  §  5,  b,  p.  12. 
not  subject  of  review,  §  5,  a,  note  1,  p.  12. 
in  appointing  receiver  over  trust  properly,  §  806,  p.  540. 
to  be  exercised  in  removal  of  receiver,  §  880,  b,  p.  558. 
exercised  in  manner  of  determining  claims  against  receivership  fund. 

§  840.  d.  p.  571. 
in  suit  against  receiver,  g  898,  p.  617. 

JURISDICTION, 

over  receivership  incident  to  a  chancery  court,  g  7,  p.  2. 
0¥er  receivership  is  ancillary,  g  2,  p.  8. 

47 
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JURISDICTION,  continued. 

te  appoint  receiver  when  not  exercised,  §  16,  p.  45. 

of  courts  of  equity  to  appoint  receiver  for  corporation,  §  220,  p.  342. 

court's  exercise  of,  in  appointment  of  receiver,  §  18,  p.  54. 

appointment  provisional,  §  18,  note,  p.  54. 

based  on  inadequacy  of  common  law,  g  18,  p.  54. 

judge  of  one  circuit  court  cannot  appoint  for  property  in  another,  in  Flor- 
ida, §  18,  note,  p.  54. 

In  England,  Supreme  Court  Judicature  Act  1878,  §  18,  note,  p.  54. 

U.  8.  courts  governed  by  English  court  of  chancery,  g  18,  note,  p.  54. 

power  of  circuit  judge  in  Mississippi,  g  18,  note,  p.  54. 

power  of  resident  judge  in  North  Carolina,  g  18,  note,  p.  54. 

in  New  York  under  Act  of  1880,  g  18,  note,  p.  54. 

to  appoint  in  vacation,  g  18,  note,  p.  64. 

in  vacation  in  Illinois,  g  18,  note,  p.  54. 

in  vacation  in  Texas,  g  18,  note,  p.  54. 

as  to  co-ordinate  courts,  g  17,  c,  p.  47. 

of  CO  ordinate  court,  possession  affected  by,  g  44,  p.  122. 

conflict  of,  in  appointment  of  receiver,  g  19,  p.  56. 

conflict  of,  in  appointment  of  receivers  for  corporation,  g  220,  p.  343. 

conflict  of,  not  ground  for  refusing,  g  15,  d,  p.  41. 

conflict  between  state  and  Federal  courts,  g  19,  note,  p.  56. 

power  of  state  court  as  to  Federal  receiver,  g  19,  note,  p.  56. 

Federal  courts,  exchisive  in  bankruptcy,  when,  §  19,  note,  p.  56. 

conflict  between  common  pleas  and  superior  court,  Ohio,  g  19,  note,  p.  56. 

scope  of  in  appontment  of  receiver,  g  20,  p.  59. 

appointment  confers  jurisdiction  for  all  persons,  g  18,  note,  p.  54. 

service  of  process  gives  jurisdiction  over  the  person.    Seizure  gives  juris- 
diction over  the  property,  g  44,  note,  p.  122. 

as  to  third  parties,  g  22,  c,  note,  p.  64. 

of  the  court,  when  the  receiver  is  in  possession,  is  exclusive,  g  45,  note, 
p.  126. 

process  how  interfered  with,  g  44,  note,  p.  122. 

interference  by  Federal  courts  with  state  courts,  g  44,  note,  p.  122. 

interference  by  state  court  with  Federal  court,  g  44,  note,  p.  122. 

of  Federal  court  in  suit  by  receiver  of  National  Bank,  g  252,  c,  p.  428. 
Compare  Poweks. 

JURISDICTION— FOREIGN, 

power  of  receiver  in,  g  87,  p.  108* 

JURY. 

when  called,  g  7,  b,  p.  23. 

L. 
LABOR, 

power  of  receiver  to  employ,  g  32,  p.  94. 

liability  of  receiver  for,  generally,  g  118,  p.  217. 

and  material,  liability  of  receiver  for,  g  109,  a,  p.  203. 

See  also  Liability. 
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LABORER'S  WAGES, 

preferred  claim  against  receivership  fund,  §  842,  p.  574. 
a  preferred  claim  when  made  so  by  statute,  g  844,  p.  581, 
See  also  Claims. 

LAND, 

suit  by  receiver  regarding,  must  be  in  jurisdiction  where  suit  is,  %  241, 
p.  416. 

See  Real  Estate. 

LANDLORD,* 

interference  with  receiver's  possession  by,  §  47,  p.  132. 
See  also  Tknanct  and  Pobsbssion. 

LEASE, 

power  of  receiver  to  make,  §  36,  p.  104;  <»  288,  h.  p.  888. 

power  of  receiver  to  cancel,  §  86,  p.  104. 

unexpired,  effect  of  appointment  of  receiver  upon,  §  280,  e,  p.  878. 

adoption  of,  by  receiver,  $  36,  b,  p.  105. 
what  amounts  to,  §  122,  p.  221. 

adoption  of,  in  England,  §  86.  b,  note,  p.  105. 

when  adopted  by  receiver  of  railway,  §  283,  i,  p.  506. 

receiver's  liability  on.  §  122,  p.  221. 
of  cars,  liability  for  when,  g  86,  b,  note,  p.  105. 
of  rolling  stock,  when  sale  construed  as,  g  281.  f.  p.  499. 

See  also  Liabilitt,  Rent.  Rolling  Stock,  and  Gar  Trusts. 

LEASEHOLD, 

receiver  not  assignee  of  term,  g  85,  a,  p.  102. 

LEAVE  OP  COURT, 

necessary  to  disturbance  of  receiver's  possession,  §  47,  p.  182. 

failure  to  obtain,  does  not  devest  court  of  jurisdiction ,  §  44,  note,  p.  122. 

to  sue  receiver,  generally,  g  94.  p.  187. 

under  act  of  Congress  not  required,  g  94,  p.  187. 

when  receiver  manager  not  required,  g  94,  p.  187. 

a  prerequisite,  g  895,  p.  612. 

Judicial  discretion  in  granting,  g  398,  p.  617. 

must  be  alleged  and  proved,  g  95,  p.  190;  Appz.  p.  698. 
required  before  suit  brought  by  receiver,  when,  g  289,  p.  410. 

not  required  when  statute  empowers  him  to  sue,  g  69.  note,  p.  152. 

not  required  where  receiver  appointed  to  collect  partnership  assets. 
g  69,  note,  p.  152. 

not  required  to  sue  on  appeal  bond  from  order  appointing,  g  69,  note« 
p.  152. 

not  required  where  waste  is  being  committed,  g  69,  note,  p.  152. 
to  defend,  required  in  order  to  bind  property,  g  69,  note,  p.  152. 
appeal  not  dismissed  for  want  of,  g  41,  note,  p.  117. 
when  reviewable  on  appeal,  g  95,  p.  190. 
to  sell,  procurement  by  receiver,  g  409,  p.  625. 
to  contract,  when  necessary  to  receiver,  g  410,  p.  625. 
to  issue  certificates,  obtaining  for  receiver,  g  411,  p.  626. 
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LESSOR  AND  LESSEE. 

appointment  of  receiver  between,  §  819.  p.  551. 

LEVY, 

efifect  upon  receiYer*8  possession,  §  45,  p.  126. 

title  of  receiver  of  National  Banks  to,  g  255,  p.  483. 

for  taxes,  not  prevented  by  receiver's  possession,  §  54,  p.  137. 

LIABILITY  OF  DIRECTORS. 

of  National  Banks  to  receiver,  g  260,  p.  4481 

LIABILITY  OF  RECEIVER, 
generally,  g  109,  p.  199. 
of  corporation,  generally,  g  284,  p.  891. 
of  railways,  generally,  g  285,  p.  508. 
of  National  Bank,  generally,  §  256,  p.  483. 
to  creditor,  g  109,  a.  p.  201. 
to  general  creditors  of  mortgagee,  g  180,  p.  281. 
respecting  funds,  to  proper  payment,  g  109.  a,  p.  208. 
for  specific  funds,  g  110,  p.  205. 

for  use  of  receivership  funds,  generally,  g  111,  p.  206;  g  116,  p.  314. 
for  profits  on  receivership's  funds,  g  109,  p.  203;  §  116,  p.  214. 
when  chargeable  wilh  interest,  g  116,  p.  214. 
for  fund  deposited  in  bank,  generally,  g  119,  p.  218. 
for  interest  on  bank  deposit,  g  109,  a.  p.  201. 
without  order  of  court,  g  109,  a,  p.  201. 
where  bank  fails,  g  109,  a,  p.  201. 
for  mingling  receivership  property,  g  109,  a,  p.  201. 
for  mixing  funds,  g  111.  p.  206.  g  116.  p.  214. 

with  personal  funds,  g  111.  p.  206. 
for  misappropriating  funds,  g  109.  a,  p.  202. 
where  one  of  two  appropriates  funds,  g  111,  p.  206w 

joint  and  several,  g  111,  p.  206. 
ordered  to  be  invented,  g  116,  p.  214. 
illegally  invested,  g  116,  p.  214. 

for  illegal  freighU  collected,  g  109.  a,  p.  208;  g  184,  p.  238. 
on  note  not  collected,  Appx.  p.  697. 

for  money  collected  under  void  appointment,  g  109,  a,  p.  203;  g  129, 
p.  230. 
for  default  of  another,  generally,  g  117,  p.  216. 

as  ailorney,  g  117,  p.  216. 
for  violating  order  of  court,  g  109.  a.  p.  202;  g  110,  p.  205;  g  180,  p.  281. 
by  taking  property  not  included  in,  trespass,  g  130,  p.  231. 
in  not  following  decree  absolutely  and  without  discretion,  g  110,  p.  205w 
in  contempt  of  court,  g  111,  p.  206;  g  186,  p.  234. 
when  in  contempt  cannot  be  heard,  g  111,  p.  206. 
to  attachment  when,  g  111.  p.  206. 
for  torts,  generally,  g  109,  a,  p.  202. 

a  quasi-public  corporation  liable  for  personal  injury,  rule,  g  113,  p.  208. 
for  loss  by  negligence,  g  109,  a,  p.  202. 
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LIABILITY  OF  RECEIVER,  continued, 
for  torts,  for  trespass,  §  180,  p.  281. 
when  criminal,  §  111,  p.  206. 

to  action  of  replevin  for  property  wrongfully  taken,  g  180,  p.  281. 
•n  contracts,  generally,  §  125,  p.  224. 

partially  completed,  g  85,  note,  p.  103. 

where  no  funds  to  pay,  §  128.  p.  228. 

for  damages  on  predecessor's  contract,  §  126,  p.  225. 

for  labor  and  supplies,  when  controlled  by  court,  §  109.  a,  p.  208; 
§  118,  p.  217. 
by  what  court  enforced,  g  118,  p.  217. 
not  personal,  §  118.  p.  217. 

for  wages  due  at  time  of  appointment,  determined  by  scope  of  order, 
Appx.  p.  697. 

for  use  of  railway  track,  §  125.  p.  224. 

for  removal  of  switch,  §  125.  p.  224. 
for  rent,  on  unexpired  lease,  g  109,  a.  p.  203;  %  121,  p.  220;  §  122,  p.  281; 
Appx.  p.  697. 

depends  on  privity  of  estate,  §  121,  p.  220. 

accrued  prior  to  receivership,  §  36,  b,  p.  105. 

collected  before  bond  given,  g  121,  p.  220. 

on  property  not  reduced  to  possession.  §  121.  p.  220. 

where  lease  has  been  adopted,  g  121,  p.  220. 

amount,  how  determined,  §  121,  p.  220;  §  128.  p.  223. 
measure  of,  g  122,  p.  221. 

bow  enforced,  §  121,  p.  220. 

where  possession  of  premises  continued,  Appx.  p.  698. 

duration  of,  determined  by  statute  in  Illinois,  Appx.  p.  693. 
lor  lease  of  railways,  §  123,  p.  222. 

made  without  order  of  court,  g  124,  p.  224. 

of  cars  under  invalid  contract,  §  127,  b,  p.  228. 
9D.  adoption  of  lease,  how  incurred.  ^  128,  p.  223. 

by  implication,  g  128,  p.  222. 

by  sale  of  property,  §  123,  p.  222. 

within  what  time  to  be  made,  §  128,  p.  222. 

for  rent  thereunder,  §  128,  p.  222. 
lor  attorneys'  fees,  generally,  g  129,  p.  280. 

to  whom  allowed,  g  129,  p.  280. 

amount  how  determined,  g  129.  p.  280. 
■8  common  carrier,  generally,  g  109,  a.  p.  202;  g  112,  p.  208L 

in  matters  ex  contraeiu^  g  112.  p.  208. 

in  matters  ex  delicto,  g  112.  p.  208. 

for  personal  injuries,  g  112,  p.  208. 

on  connecting  line,  g  118,  p.  208. 

on  leased  line,  g  118,  p.  208. 

when  personal,  g  118,  p.  208. 

for  damages,  generally,  g  114,  p.  211. 

from  what  fund  payable,  g  114,  p.  211. 
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LIABILITY  OF  RECEIVER,  continued. 

asconiaaon  carrier,  for  damages,  payable  from  current  receipts,  §  114,  p.  811. 

for  negligence  in  construction,  §  114,  p.  211. 

for  loss  of  freight,  §  114,  p.  211. 

for  goods  consigned,  g  109,  a,  p.  202. 

for  property  not  reduced  to  possession,  g  114,  p.  211. 

for  property  lost  in  transit,  g  114,  p.  211. 

for  negligent  destruction  of  property,  §  114,  p.  211. 

for  property  in  transit — bondliolders,  g  114,  p.  211. 

for  goods  sold,  g  114,  p.  211. 

for  necessary  repairs,  g  114,  p.  211. 
when  personal,  generally,  g  128,  p.  228. 

when  contract  personal,  g  128,  p.  228. 

when  operating  under  lease  or  contract,  g  128,  p.  228. 

for  acts  beyond  scope  of  authority,  g  128,  p.  228. 
to  account,  generally,  g  181,  p.  232. 

how  determined,  g  181.  p.  232. 
none,  for  contracts  of  predecessor,  g  109,  b,  p.  205. 

for  contract  of  principal  not  adopted  by  him,  §  109,  b,  p.  204. 

for  attorneys'  fees,  when,  g  109,  b,  p.  205. 

for  injury  before  appointment,  §  109,  b,  p.  204. 

for  injury  after  appointment,  when,  g  109,  b,  p.  204 

for  statutory  Injury,  when,  g  109,  b,  p.  204. 

personal  for  acts  ordered  by  court,  g  109,  b,  p.  204. 

personally  on  official  contracts,  g  109,  b,  p.  204. 

for  money  expended  in  good  faith,  g  109,  b,  p.  205. 

for  speculation  profits,  g  109,  b,  p.  205. 

for  loM  without  fault,  g  109.  b,  p.  204. 

for  injury  by  foreign  receiver,  when,  g  109,  b,  p.  204. 

after  discharge,  g  109,  b,  p.  204. 
as  to  preferred  payments,  general  creditors,  g  127,  p.  226. 

under  creditor's  bill,  g  127,  a,  p.  228. 

in  foreclosure  proceedings,  §  127,  p.  226;  ^  127,  b,  p.  228. 
order  of  payment,  preferential  debts,  ^  127,  p.  226. 
when  ordered  to  pay,  effect  of,  g  132,  p.  232. 
judgment  for,  form  of,  g  128.  p.  228. 
for  violating  Act  of  Congress,  g  109.  a.  p.  203. 
under  statutory  penalty,  g  184,  p.  233. 
effect  of,  as  to  corporation,  g  115,  p.  213. 

as  to  plaintiff,  g  115,  p.  218. 
for  costs  of  suit,  §  109,  a,  p.  203. 

for  costs  and  expenses,  g  120,  p.  219. 
effect  of  discharge,  g  183,  p.  233. 
not  affected  by  removal,  g  830,  b,  p.  566. 

LIABILITY  OF  RECEIVER'S  PERSONAL  REPRESENTATIVE, 
generally,  g  135.  p.  233. 
how  enforced,  g  135,  p.  288. 

See  also  Executors,  etc. 
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LIABILITY  OP  BT0CKH0LDER8, 
to  what  extent  enforced,  §  77,  p.  178. 

receiver  in  creditor's  proceeding,  no  power  to  enforce,  ^  89»  note,  p.  115. 
enforced  by  receiver  of  corporation,  when,  Appx.  p.  607. 
when  creditor  may  enforce,  §  77.  p.  178. 
in  what  court  enforced,  §  77,  p.  178. 
suits  in  Federal  courts,  §  77,  p.  178. 
suit  by  receiver,  injunction,  §  77,  p.  178. 
suits  to  recover  illegal  dividends,  §  77,  p.  178. 
on  illegal  distribution  of  stock,  §  77,  p.  173. 

LIABILITY  ON  BOND, 

how  enforced,  §  880,  p.  606. 

See  Bond  and  Sureties. 

LIENS, 

not  affected  by  appointment,  when,  §  7.  c,  p.  28. 

effect  of  receiver's  appointment  as  to,  §  44,  p.  123. 

receiver's  title  subject  to  existing,  §  68,  p.  150. 

receiver  may  attack  for  invalidity,  §  75,  (10),  p.  171. 

fraudulent,  may  be  removed  by  receiver,  §  76,  (8),  p.  171. 

of  judgment,  after  judgment  and  before  bond  filed,  §  17,  f,  note,  p.  51. 

of  judgment  creditors,  paid  from  receivership  fund,  §  841,  g,  p.  574. 

of  mortgage,  inferior  to  claim  from  wages,  when  made  so  by  statute,  §  844, 

p.  581. 
by  statute,  for  wages  takes  priority  over  the  mortgage,  §  844,  p.  581. 
statutory,  paid  from  receivership  fund,  §  841,  f,  p.  574. 
obtaining  leave  to  create,  §  410,  p.  625. 

LIFE  TENANTS, 

appointment  of  receiver  in  case  of,  §  4,  c,  p.  8. 

LIMITATIONS, 

on  power  of  receiver,  generally,  §  85,  p.  102. 
on  receiver's  power  to  sue,  g  898,  p.  611. 

LIMITED  PARTNERSHIP, 

appointment  of  receiver  in  case  of,  §  199,  p.  819. 

See  also  Appointment  of  Reckiveu  and  Partnership. 

LIQUIDATORS, 

when  appointed,  §  8,  p.  8. 

under  Ck)mpanies  Act  of  1862,  ^8.  n.  8. 
general  or  special,  g  8,  note,  p.  25. 
power  of,  §  8,  p.  8. 

See  Receiver. 

LOAN, 

power  of  receiver  to  make.  §  27,  p.  87. 
receiver  cannot  make,  of  funds,  §  209,  c,  p.  887. 
See  Powers  of  Receiver. 
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LOAN  ASSOCIATIONS, 

ground  for  appointment  of  receiver  for,  §  823,  p.  654. 

appointment  of  receiver  for,  §  822,  p.  558. 

termed  "Corporate  Copartnerships,'*  §  822,  p.  558. 

See  also  Building  and  Loan  Associations. 
LOCOMOTIVES, 

fire  produced  by,  damages  from  not  a  preferred  claim,  wlien,  g  848,  p. 

LOSS  OP  GOODS. 

by  receiver  of  railway,  liability  for,  g  285,  d,  p.  516. 

See  CoHKON  Carriers  and  Liability. 
LUNACY. 

See  Insanity. 

LUNATIC'S  ESTATE, 

when  receiver  to  be  appointed  for,  §  4,  a,  p.  7;  §  810,  p.  547. 


M. 

MANAGER, 

receiver  as,  rule  relating  to,  §  402,  p.  6t0. 

of  corporation,  when,  §  282,  p.  876. 

of  railway,  appointment  of,  g  5.  d,  p.  14. 

in  partnership  matters,  when,  g  211,  p.  889. 
form  of  order  appointing.  No.  15,  p.  652. 
form  of  order  appointing  for  mine,  No.  16.  p.  658. 
See  also  Powers  of  Receiver. 

MANDAMUS, 

not  sustainable  against  receiver,  ^  06,  p.  192. 

MARRIED  WOMEN, 

appointment  of  receiver  in  estates  of,  g  4,  d,  p.  9. 
See  also  Appointmsnt,  etc. 
MASTER, 

reference  to,  in  appointment,  g  805,  p.  608. 

report  of  appointment,  relates  to  granting  order  of  reference,  g  17,  g,  p.  58. 
report  of,  is  final  when,  g  18,  note,  p.  54. 
See  also  Report. 
MATERIAL, 

when  not  a  preferred  claim  against  receivership  fund,  g  848,  p.  579. 
See  also  Work,  Labor,  and  Material. 

MECHANICS'  LIENS, 

existing  at  the  time  of  appointment  will  be  sustained,  g  45,  note,  p.  126. 

See  also  Liens. 
MINE, 

order  appointing  managing  receiver  for.  No.  16,  p.  658. 

MINE  OWNERS'  ROYALTY, 

when  a  preferred  claim  against  receivership  fund,  g  848,  p.  578. 
See  also  Infants. 
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MINORITY  STOCKHOLDERS. 

yiolation  of  rights  of,  ground  for  appointment  of  receiver,  §  225,  ],  p.  962. 

application  for  receiver  of  railways  by,  §  278.  d,  p.  468. 
See  also  Afpointmbnt  of  Receiver. 
MINORS.    See  Infants. 

MISAPPROPRIATED  PROPERTY, 
receiver  may  recover,  §  75,  (5),  p.  171. 

See  Powers  of  Receiver. 

MISAPPROPRIATION  OF  FUNDS. 

a  ground  for  appointment  of  receiver,  in  case  of  partnership,  §  207,  p.  886. 
in  lieu  of  trustee.  §  806,  p.  540. 

MISCONDUCT  OP  OFFICERS, 

form  of  order  granting  receiver  for,  No.  17,  p.  654. 
See  also  Officers. 

MISMANAGEMENT  OF  PARTNERSHIP, 

a  cause  for  appointment  of  receiver.  §  208,  p.  824. 

See  also  Appointment  and  Partnership. 

MONEY  HELD  IN  TRUST, 

receiver  may  recover,  §  75,  (6).  p.  171. 

See  also  Functions  and  Powers. 

MONEY  LOANED,      . 

when  not  a  preferred  claim  against  receivership  fund,  §  848,  p.  679. 

MORTGAGE, 

power  of  receiver  to  make.  §  288,  i,  p.  888. 
See  also  Liens. 

MORTGAGE  FORECLOSURE, 
generally,  g  170,  p.  226. 
grounds  for  invoking  jurisdiction,  §  171,  p.  267. 

where  mortgage  provides  for,  §  171.  a.  p.  260. 

where  statute  provides  for,  §  171,  b,  p.  267. 

insolvency  of  mortgagor,  §  171,  c,  p.  267. 

in  case  of  waste,  §  171,  d.  p.  267. 

inadequacy  of  security,  g  171,  c,  p.  267. 

nonpayment  of  insurance,  §  171,  a,  p.  266. 

nonpayment  of  taxes,  §  171,  d,  p.  267. 

fraud,  g  171,  e,  p.  266. 
receiver  not  appointed  in,  generally,  g  178,  p.  278. 

where  plaintiff  has  legal  remedy,  g  178,  a,  p.  278L 

where  mortgage  gives  no  right,  g  178,  b,  p.  281. 

where  by  statute  mortgagor  entitled  to  possession,  g  178,  c.  p.  282. 

where  amount  disputed,  g  178,  d,  p.  288. 

where  petition  of  plaintiff  denied  by  answer,  g  178,  d,  p.  288. 

where  insolvency  not  shown,  g  178,  e,  p.  284. 

where  right  of  foreclosure  not  shown,  g  178,  f,  p.  285. 

where  plaintiff  has  no  equitable  standing  in  court,  §  178,  g,  p.  286. 
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MORTGAGE  FORECLOSURE,  continued. 

receiver  not  appointed  in.  where,  pending  appeal,  the  bond  affords  piolee> 
lion,  §  178,  h,  p.  287. 
where  defendant,  by  deposit  in  court,  secures  plaintiff,  g  173. 1,  p.  287. 
where  property  is  a  homestead,  §  173,  j,  p.  287. 

where  plaintiff  guilty  of  laches  in  making  application, §  173,  k,  p.  287. 
appointment  of  receiver  in.  generally,  §  170,  p.  266;  §  389,  p.  609. 
for  corporation,  g  229,  p.  371. 
grounds  for,  §  171,  p.  266. 
where  mortgage  provides  for,  §  171,  a,  p.  266. 
for  statutory  cause,  §  171,  b,  p.  267. 
for  insolvency  of  mortgagor,  §  171,  c,  p.  267. 
for  insolvency  of  grantee  of  mortgagor,  §  171,  c,  p.  267. 
for  waste  by  mortgagor,  §  171,  d,  p.  267. 
for  nonpayment  of  taxes,  §  171,  d,  p.  267. 
for  nonpayment  of  insurance,  g  171,  d,  p.  267. 
for  fraud  or  bad  faith  of  mortgagor,  §  171,  e,  p.  267. 
for  inadequate  security,  g  171,  c,  p.  267. 
where  express  grant  or  pledge  of  rents,  §  172,  a,  p.  270. 
where  security  inadequate,  g  172,  b,  p.  272. 
where  trustee  refuses  to  act,  g  172,  c,  p.  276. 
where  there  are  equitable  grounds  for  relief.  §  172,  d,  p.  279. 
where  there  are  statutory  grounds,  §  172,  e.  p.  277. 
where  there  are  special  grounds,  g  172,  f,  p.  277. 
where  there  is  contest  over  mortgage  property,  g  172,  g,  p.  277. 
where  grantee  guilty  of  fraud,  g  172,  h.  p.  278. 
where  mortgagee  guilty  of  fraud,  §  172,  h,  p.  278. 
where  mortgagor  is  committing  waste,  g  172,  p.  278. 
where  interest  due  and  unpaid,  §  172,  j,  p.  278. 
for  inadequacy  of  security,  when  property  insufficient,  §  174,  a,  p.  S87. 

when  mortgagor  insolvent,  g  174,  a,  p.  288. 

both  elements  must  be  shown,  g  174,  b,  p.  290. 

presumption  as  to  value,  g  174,  c,  p.  291. 

rule  in  California  and  other  states,  g  174,  d,  p.  292. 

rule  in  New  Jersey,  g  174,  d.  p.  292. 

rule  where  mortgagor  entitled  to  possession,  g  174,  d,  p.  292. 

what  indebtedness  included,  g  174,  e,  p.  294. 

proof  required,  g  174.  f,  p.  294. 

English  rule,  g  174.  g,  p.  294. 

conflicting  decisions  regarding.  §  175,  p.  294b 
jurisdiction  as  to  property,  g  176.  p.  295. 
when  to  be  made,  §  177,  p.  297. 

before  decree,  g  177,  a,  p.  297. 

after  decree,  g  177,  b,  p.  297. 
when  mortgagee  appointed,  g  178,  p.  299. 
general  rules  applicable  to.  g  178,  p.  299. 
allegations  of  petition  for,  regarding  possession,  S  178,  p.  899. 
rights  of  senior  and  junior  mortgagees,  generally,  g  179.  p.  299. 
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HORTGAGE  FORECLOSURE,  continued. 

appointment  of  receiver  in,  rights  of  senior  and  junior  mortgagees,  English 
rule,  §  179.  a,  p.  299. 
American  rule,  §  179,  b.  p.  800. 
on  application  of  wife,  §  130,  a,  p.  802. 
on  behalf  of  annuitants,  §  ISO.  b,  p.  802. 
on  behalf  of  bondholders,  §  ISO.'c.  p.  308. 
on  behalf  of  vendors,  §  180,  d.  p.  803. 
form  of  bill  in,  No.  4,  p.  Go9. 
form  of  affidavit  for  receiver  in.  No.  6.  p.  G41. 

MORTGAGE— INVALID, 

receiver  may  question,  g  75,  (12),  p.  171. 

notes  secured  by,  not  to  be  included  In  order  for  distribution,  §  858,  b, 
p.  598. 

MORTGAGE  LIEN, 

receiver  may  attack  for  invalidity,  §  75,  (10),  p.  171. 
what  claims  are  prior  to,  on  receivership  fund,  §  842,  p.  574. 
inferior  to  claim  for  wages  when  made  so  by  statute,  §  814,  p.  581« 
See  also  Liens. 

MORTGAGORS  IN  POSSESSION. 

appointment  of  receiver  in  case  of,  §  4,  c,  p.  8. 

MOTION, 

form  of  affidavit  for,  to  compel  payment,  No.  88,  p.  666. 
Bee  also  Forms. 

MOTION  IN  ARREST  OF  JUDGMENT, 
what  considered  under,  g  81,  p.  180. 
See  also  Judgment. 

MUNICIPAL  AID, 

receiver  has  no  power  to  contract  for,  §  85,  note,  p.  102. 
See  Powers  of  Rkcbiybr. 

MUTUAL  INSURANCE  COMPANIES, 
right  of  setoff  in,  §  81,  note.  p.  180. 
assessments  in,  g  89,  note,  p.  115. 

N. 

NATIONAL  BANKS,  RECEIVERS  FOR. 
appointment  of,  generally,  g  252,  p.  419. 

under  statute,  g  252,  a,  p.  419. 

acts  of  Congress  relating  thereto,  §  252,  a,  p.  419. 
power  of  comptroller  to  appoint,  generally,  §  252,  b,  p.  421 ;  §  253,  p.  425. 
grounds  upon  which  comptroller  may  appoint,  §  258,  p.  425. 

independent  of  Act  of  Congress,  §  25^,  b,  p.  421. 

on  application  by  minority  stockholders,  ^  252,  b,  p.  421. 

effect  as  to  corporation,  g  252,  bi  P-  421. 
power  of,  g  252,  b,  p.  428. 

to  sue,  ^  252.  c,  p.  428. 
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NATIONAL  BANES,  RECEIVERS  FOR.  oonUnued. 

power  of.  to  sue.  Jurisdiction  of  Federal  court,  §  252,  c,  p.  42ft. 
irrespectiTe  of  citizenship,  g  252,  c,  p.  423. 
irrespective  of  amount  involved,  g  252,  c,  p.  423. 

control  of  court  of  equity  over,  g  252,  c,  p.  424. 

governed  by  statute,  §  254,  p.  426. 

to  collect,  §  254,  p.  426. 

to  compound  bad  debts,  §  254,  p.  426i 

to  sell.  §  254,  p.  426. 

to  enforce  stock  liability,  §  254,  p.  426. 
prerequisites  to,  §  254,  p.  426. 

to  disaffirm  unlawful  act,  g  254,  p.  427. 

to  avoid  illegal  preferences,  §  254,  p.  428. 

to  recover  funds  misapplied,  §  254,  p.  428. 

as  representative  of  government,  §  254,  p.  428. 
title  of.  generally,  §  255,  p.  429. 

as  to  third  person  or  corporation,  §  255,  p.  429. 

as  to  bonds  deposited  with  treasurer,  g  255,  p.  430. 

as  to  property  held  in  trust,  g  255,  p.  480. 

as  to  levies,  §  255,  p.  432. 
liability  of,  generally,  §  256,  p.  432. 
suits  by,  generally,  §  257,  p.  433. 

to  collect  assets.  §  257,  p.  433. 

to  recover  stock  liability,  §  257,  p.  433. 

in  what  court  to  be  brought,  g  257,  p.  433. 

for  what  causes  of  action,  §  257,  p.  435. 

against  directors,  g  257,  p.  437. 

to  recover  wasted  or  lost  assets,  §  257,  p.  437. 
liability  of  stockholders,  determined  by  comptroller,  g  258,  a,  p.  i9f. 

action  of  comptroller  conclusive,  §  258,  a,  p.  437. 

action  by  comptroller  precedent  to  recovery,  §  258,  a,  p.  437. 

action  to  enforce,  when  at  law  or  in  equity,  g  258,  a,  p.  437. 

in  what  court  enforced,  g  258,  a,  p.  440. 

right  of  defendant  to  set-off,  §  258,  a,  p.  438. 

enforced  against  executors  and  administrators,  g  258,  a,  p.  441. 

suit  to  enforce  against  married  women,  §  258,  a,  p.  441. 

under  statutes,  g  258,  a,  p.  442. 

defenses  to,  g  258,  b,  p.  443. 

suit  to  recover,  limitation  of,  g  258,  b,  p.  445. 
illegal  preferences,  statutes  relating  to,  g  259,  p.  445. 
liability  of  directors,  generally,  g  260,  p.  448. 

statutes  relating  to,  g  260,  p.  448. 
character  of,  g  260,  p.  448. 

nature  of  action  against,  §  260,  p.  448. 

NATURE, 

of  preferred  claims  against  receivership  fund,  g  343.  p.  576. 
of  receiver's  possession  as  to  third  parties,  g  404.  p.  620. 
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NEGUOENCE, 

liability  of  receiver  for,  §  109,  a,  p.  202. 
as  commoD  carrier,  §  285.  d,  p.  516. 
reoeiTer  may  be  sued  for,  of  employee,  when,  %  96,  p.  192. 
See  also  Liability. 

N0NRB8IDBNCE, 

an  excuse  for  want  of  notice,  g  5,  d,  p.  14 

NONRESIDENTS, 

receiver's  title  as  to  choses  in  action  due  from,  §  68,  p.  145. 

NOTICE. 

a  prerequisite  to  appointment  of  receiver,  §  5,  d,  p.  14. 

when  not  required,  prayer  for  receiver,  §  5,  d,  p.  14. 

appearance  does  not  waive,  in  chambers,  §  18,  note,  p.  85. 

excuse  for  not  serving  must  clearly  appear,  §  18,  note,  p.  85. 

intervening  petitioner  not  entitled  to  §  18,  note,  p.  85. 

waived  only  in  case  of  irreparable  injury,  §  18,  note,  p.  85. 

appointment  not  void  for  want  of  notice  to  nonresident  partner,  g  22,  i, 

note,  p.  68.  * 
receiver  not  entitled  to  notice  of  revocation  of  appointment,  §  22,  J.  note. 

p.  69. 
form  of,  of  motion  for  Instructions,  No.  48.  p.  674. 

of  petition  for  distribution.  No.  51,  p.  676. 

of  motion  to  revoke  appointment.  No.  55,  p.  679. 

of  motion  to  discharge  receiver,  No.  58,  p.  780. 

of  motion  to  discharge  as  to  specific  property.  No.  60,  p.  781. 
of  application  for  receiver,  excuse  for  want  of  notice,  §  5,  d,  p.  14. 

statutory  excuse  for  not  serving,  g  5,  d,  note,  p.  14. 

of  railway,  g  271,  p.  454. 

for  receiver,  g  874.  p.  608. 

for  removal  and  discharge,  §  880,  a,  p.  557. 

form  of.  No.  8,  p.  642. 
of  appointment  of  receiver,  presumption  as  to,  g  5,  d,  note,  p.  14. 

want  of.  who  can  take  advantage  of.  §  5,  d,  note,  p.  14. 

form  of,  and  to  present  claims.  No.  26,  p.  662. 
See  also  Forms. 

o. 

OBJECTIONS  TO  MASTER'S  FINDINGS, 
on  receiver's  report,  g  856,  c,  p.  596. 
form  of,  to  receiver's  accounts,  No.  54,  p.  678. 

OFFICER  OF  COURT, 
receiver  is,  g  6,  p.  20. 

OFFICERS  AND  DIRECTORS, 

statutory  liability,  how  enforced,  g  78,  p.  177. 
liability,  in  case  of  excessive  indebtedness,  g  76,  p.  172. 
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OFFICERS  AND  DIRECTORS,  continued. 

suits  against,  in  case  of  insolvency,  §  76,  p.  172. 
in  case  of  acts  tUtra  vires,  g  76,  p.  172. 
to  avoid  illegal  chattel  mortgages,  §  76,  p.  172. 
/     by  receiver,  for  misconduct,  §  76,  p.  172. 
in  case  of  void  transfers,  §  76,  p.  172. 
to  recover  assets,  §  76,  p.  172. 
defenses  to,  g  77,  p.  173. 
mismanagement  of,  appointment  of  receiver  in  case  of,  g  4,  c,  p.  8. 
misconduct  of,  order  granting  receiver  for.  No.  17,  p.  654. 
failure  to  elect,  ground  for  appointment  of  receiver  of  corporation,  g  225, 
h,  p.  361. 

OFFSET, 

right  of,  in  receivership  cases,  §  899,  p.  618. 
See  also  Set-off. 

OPERATING  EXPENSES, 

of  railway,  power  of  receiver  to  pay  preferred  claim,  based  on.  §  279,  e, 
p.  481. 
power  of  receiver  to  pay  implied,  when  ordinary,  §  277,  a,  p.  482. 
when  preferred  to  mortgagee's  claim,  g  342,  p.  575. 
paid  from  receivership  fund,  g  841,  e,  p.  574. 

See  also  Powebs  of  Rbcbitbr  and  Expenses. 

ORDER  APPOINTING  RECEIVER. 

scope  and  requisites,  g  6,  a,  p.  20;  g  22,  p.  63;  g  881,  p.  606. 

in  foreclosure  proceedings,  g  176,  p.  295. 

when  interlocutory  and  when  final,  g  22.  note,  p.  68. 

must  define  duties  of  receiver,  g  22,  note,  p.  63. 

must  describe  property,  g  22,  a,  p.  63. 

embraces  all  acts  necessary  for  protection  of  property,  g  22,  b,  p.  68. 

as  to  custody  of  property,  g  22,  c,  p.  64. 

cannot  direct  distribution,  g  22,  c,  note,  p.  64. 

as  to  third  parties,  g  22,  d,  p.  64. 

relates  from  what  time,  g  22,  e,  p.  65. 

is  an  equitable  execution,  g  22,  e.  note,  p.  65. 

effects  a  sequestration,  g  22,  e.  note,  p.  65. 

as  to  assignment  of  property,  g  22,  f,  p.  65. 

as  to  title,  g  22,  f ,  p.  65. 

when  modified,  g  22,  g.  p.  66. 

effect  of  recitals  in,  g  22,  g,  p.  66. 

collateral  atUck,  g  22.  g.  p.  66. 

irregularity  of,  g  22,  i,  p.  68. 

when  void,  g  22,  i,  p.  69;  Appx.,  p.  695. 

when  court  without  Jurisdiction,  g  22,  ],  p.  69. 

when  revoked,  g  22,  ],  p.  69. 

when  improvidently  made,  g  22,  J,  p.  69. 

application  to  vacate,  when  to  be  made,  g  22,  ],  p.  69. 
findings  embodied  in,  g  883,  p.  607. 
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ORDER  APPOINTING  RECEIVER,  continued, 
need  not  find  insolyency,  g  15,  d,  p.  41. 
does  not  relate  to  date,  as  to  strangers,  §  17,  g,  p.  52. 
measure  of  power,  §  66,  b,  note,  p.  23. 
effect  of,  §  7,  b,  note,  p.  24. 

not  vacated  because  receiver  nonresident,  §  22,  g,  p.  66. 
vacation  of,  effect,  g  22,  j,  note,  p.  69. 

revocation  of,  receiver  not  entitled  to  notice,  §  22,  j,  note,  p.  69. 
conclusive  in  suit  by  receiver,  §  22,  h,  note,  p.  66. 
when  appeal  from  allowed,  g  22,  k.  p.  70. 
effect  of,  appeal  from,  g  22,  1,  p.  72. 
affidavits  as  basis  of,  §  384,  p.  607. 
form  of,  general,  No.  9,  p.  648. 

for  manufacturing  corporation,  No.  10,  p.  644. 

for  railway,  No.  12,  p.  648. 

for  railroad  in  foreclosure,  No.  11,  p.  645. 

on  foreclosure  by  trustee  of  corporation,  No.  18,  p.  650. 

for  partnership.  No.  14,  p.  651. 

for  managing  receiver  of  Joint  business.  No.  15,  p.  652. 

for  managing  receiver  of  mine,  No.  16,  p.  653. 

because  of  misconduct  of  officers.  No.  17,  p.  654. 

for  specific  property.  No.  18,  p.  655. 

without  prejudice  to  rights  of  prior  encumbrancers.  No.  19,  p.  655. 

of  rents  and  profits  on  foreclosure,  etc.,  No.  20,  p.  656. 

ORDER  OF  COURT— Gknbrally. 

in  foreclosure  cases  when  void,  §  180,  p.  281. 

disobedience  to  as  ground  for  appointment  of  receiver  in  lieu  of  trustee, 

§  806,  p.  541. 
fixing  receiver's  compensation  not  revoked,  ^  850,  ],  p.  591. 
discharging  receiver  pending  action,  §  414,  p.  629. 
form  of,  granting  injunction,  etc..  No.  17.  p.  654. 

to  show  cause  why  receiver  should  not  be  appointed.  No.  21,  p.  657. 

on  creditors  to  exhibit  claim,  No.  27,  p.  662. 

appointing  special  commissioner  to  hear  and  report  claims,  No.  29, 
p.  668. 

to  pay  claims,  etc. ,  No.  80,  p.  664. 

for  defendant  to  turn  over  b(  o'is,  etc..  No.  31,  p.  665. 

to  settle  traffic  balances,  No.  87,  p.  670. 

to  pay  rent,  No.  88,  p.  670. 

giving  leave  to  pay  secured  claim.  No.  40.  p.  671. 

directing  sale  of  perishable  property,  No.  41,  p.  672. 

confirming  sale.  No.  42,  p.  672. 

to  complete  purchase,  No.  44,  p.  678. 

sanctioning  employment  of  counsel.  No.  46,  p.  674. 

discharging  receiver.  No.  56,  p.  679. 

removing  receiver  and  appointing  sulMtitute.  No.  57,  p.  780. 

to  show  cause  why  receiver  should  not  be  discharged,  No.  59,  p.  781. 

that  receiver  pay  over  funds  to  successor,  No.  61,  p.  781. 
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ORDSR  OF  COURT— Generally,  continued. 

form  of,  to  sheriff  to  withdraw  levy,  No.  65,  p.  784. 

special,  to  receiver  to  bring  suit.  No.  66,  p.  784. 

authorizing  compromise  with  shareholders  of  National  Bank,  No.  71, 
p.  691. 
for  distribution  of  receivership  funds,  generally,  §  857,  p.  595. 

when  attorney's  fees  to  be  embraced  in,  g  358,  a,  p.  597. 

to  include  rents  and  profits,  when,  §  858,  d,  p.  599. 

to  include  debts  due  contractors,  §  858,  c,  p.  599. 

to  include  expenses  and  advances,  when,  §  858,  e,  p.  599. 

to  include  money  paid  by  security,  when,  g  358,  f,  p.  600. 

when  judgment  claimed  to  be  a  prior  lien,  §  858,  g,  p.  601. 

where  collaterals  are  held,  §  358,  h,  p.  601. 

ORIGIN  OF  LAW, 

of  receivership,  g  1,  p.  2. 


P. 

PARAMOUNT  TITLE. 

the  claimant  of.  must  apply  to  court  to  protect  his  right,  g  45,  note,  p.  126. 

PARTIES, 

to  petition  for  receiver,  §  878.  p.  608. 
to  suit  by  receiver,  §  391,  p.  611. 

receiver  of  firm  need  not  make  firm  or  members  parties,  g  73,  note,  p.  160. 
on  bill  filed  by  receiver  for  creditors  and  stockholders,  they  need  not  be 
parties,  g  72,  note,  p.  160. 

See  also  Plaintiff  and  Defendant. 

PARTITION  SUITS, 

appointment  of  receiver  in,  between  tenants  in  common,  g  817,  p.  549. 

PARTNERS. 

receiver  cannot  enforce  liability  of,  g  78,  p.  177. 
appointment  of  receiver  for,  disqualification  of,  §  4,  b,  p.  7. 

PARTNERSHIP, 

receiver  for,  generally,  g  190,  p.  305. 

when  to  be  appointed,  for  violation  of  partnership  agreement,  g  191,  a, 
p.  806. 
for  breach  of  partnership  duty,  g  191,  a,  p.  806. 
for  fraud  of  partner,  §  191,  b,  p.  806. 
for  serious  disagreement,  g  191,  c,  p.  306. 

for  disagreement  as  to  disposition  of  firm  property,  g  191,  c,  p.  806. 
for  mismanagement  by  partner  in  charge,  g  191,  d,  p.  306. 
for  violation  of  dissolution  agreement,  g  191,  e,  p.  807. 
for  appropriating  firm  property  to  individual  use,  §  191,  f,  p.  807. 
for  insolvency  of  limited  partnership,  g  191,  g,  p.  307. 
where  plaintiff  entitled  to  dissolution,  g  191,  h,  p.  807. 
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^PARTNERSHIP,  continued. 

receiver  for,  when  to  be  appointed,  where  on  dissolution  partners  disagree 
as  to  adjustment,  §  101,  i,  p.  307. 
for  insolvency  of  partner  in  charge  after  dissolution,  §  191,  ], 

p.  807. 
for  exclusion  of  partner  from  profits,  §  191,  k,  p.  807. 
for  exclusion  from  management,  §  191,  k,  p.  807. 
where  partners  are  dead,  §  191,  I,  p.  807. 
for  mismanagement  by  surviving  partner,  §  191,  m,  p.  808. 
when  not  to  be  appointed,  where  a  mere  disagreement,  §  192,  a,  p.  808. 
where  partnership  not  clearly  shown,  §  193,  b,  p.  808. 
where  lack  of  profits  only  grounds,  g  192,  c,  p.  808. 
where  defendant  responsible  and  danger  of  loss  not  shown.  §  192, 

d,  p.  808. 
where  plaintiff  In  possession,  §  192.  e,  p.  808, 
where  allegations  denied  by  answer,  §  192,  f,  p.  808. 
where  right  to  dissolution  does  not  clearly  appear,  §  192,  g,  p.  809. 
where  dissolution  probable,  but  receiver  unnecessary,  §  192,  h^ 
p.  809. 
prerequisites  to  appointment,  generally,  §  198,  p.  809. 

partnership  or  joint  interest  to  be  shown,  §  198,  a,  p.  809. 
must  be  partnership  in  fact  and  not  in  name,  §  198,  a,  p.  809. 
agreement  for  partnership  insufficient,  §  198,  a,  p.  809. 
violation  of  agreement  must  be  substantial,  g  198,  b,  p.  810. 
sufficient  cause  for  dissolution  must  be  shown,  §  193,  b,  p.  810. 
quarrel  between  partners  not  sufficient,  §  198,  b,  p.  810. 
who  to  be  appointed,  generally,  §  194,  p.  811. 

partner,  when  eligible,  §  194,  p.  811. 
in  case  of  retiring  partner,  §  195,  p.  818. 

danger  of  loss  a  necessary  element,  §  195,  p.  815. 
In  case  of  assignment  by  insolvent  partner,  g  196.  p.  815. 
in  case  of  dissolution  by  death,  g  197,  p.  816. 
on  application  of  creditor,  g  198,  p.  818. 
in  case  of  limited  partnerships,  §  199,  p.  319. 
in  case  of  expiration  of  partnership  agreement,  g  200,  p.  821. 
in  case  of  exclusion  of  partner,  generally,  g  201,  p.  821. 
in  case  of  fraud  by  partner,  g  202,  p.  823. 
in  case  of  mismanagement  by  partner,  g  203,  p.  824. 
in  case  of  Insolvency,  g  204,  p.  826. 
in  case  of  dissolution,  g  205,  p.  829. 
before  dissolution,  g  206.  p.  882. 
miscellaneous  grounds,  g  207,  p.  835. 
special  grounds  for  refusal  of,  g  208,  p.  885. 
powers  and  duties  of,  generally,  g  209,  p.  HM. 

regulated  by  order  of  appointment,  g  209,  a,  p.  886. 
title  not  in  receiver,  g  209,  b,  p.  886. 
cannot  loan  receivership  funds,  when,  g  209,  c,  p.  337. 
disinterested  as  to  both  parties,  g  209,  d,  p.  837. 

48 
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PARTNERSHIP,  continued. 

receiver  for.  powers  and  duties  of,  care  and  diligence  required,  §  209,  e, 
p.  887. 
suits  by,  in  foreign  stote,  §  200,  f /  p.  887. 
suit  by,  in  own  name,  g  209,  f,  p.  887. 
power  limited  to  power  of  firm,  §  200,  g,  p.  287. 
effect  of  appointment,  as  to  liens,  g  210,  p.  838. 
as  to  possession,  g  210,  p.  888. 
as  to  rights  of  parties,  g  210,  p.  888. 
when  manager,  g  211,  p.  889. 
form  of  petition  for  receiver  in  case  of.  No.  2,  p.  688. 
form  of  order  appointing  receiver  for.  No.  14,  p.  651. 
form  of  bond  for  receiver  of,  No.  22,  p.  658. 
form  of  assignment  to.  No.  25,  p.  660. 

PAYMENT  OF  CLAIMS, 
order  for.  No.  80,  p.  664. 

preferred,  law  as  to  in  U.  S.  Ck>urt,  g  127,  p.  226. 
form  of  order  to  compel  receiver  to  make,  No.  82,  p.  6G5. 

PENDENTE  LITE  RECEIVER, 
what  is,  g  8,  note,  p.  25. 

PERISHABLE  PROPERTY, 

form  of  order  to  sell,  No.  41,  p.  672. 
See  also  Pbofbrtt. 

PERMISSION. 

See  Lbayb  of  Court. 

PERSONAL  INJURIES, 

liability  of  receiver  for,  when,-g  118,  p.  208. 
when  damages  resulting  from,  not  a  preferred  claim,  Appx.  p.  695l 
See  also  Liability. 

PERSONAL  PROPERTY, 

transfer  of  title,  generally,  g  87,  b,  p.  109. 
by  act  of  parties,  g  87,  b.  p.  109. 
by  operation  of  law,  g  87,  b,  p.  109. 

how  governed,  g  87,  note,  p.  111. 
domicil  of  owner  governs,  when,  g  87,  b,  p.  109. 
taxes  on,  as  claim  against  receivership  fund,  g  841,  b,  p.  673. 

PERSONAL  REPRESENTATIVE. 

of  receiver,  liability  of,  generally,  g  185,  p.  288. 
See  also  Liability. 

PETITION, 

leave  of  court  necessary  to  filing,  g  98,  p.  188. 

by  receiver,  for  order  of  authority,  g  400,  p.  618. 

for  appointment  of  receiver,  necessary  parties  to,  g  878.  p.  603. 

necessary  allegations  in  case  of  insolvency  of  corporatioo,  g 
p.  870. 
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PETITION,  continued. 

for  appointment  of  receiver,  prayer  contained  in,  g  872,  p.  608. 

form  of,  in  case  of  partnership,  No.  1,  p.  636. 
'  for  receiver  of  partnership  property.  No.  8.  p.  638. 

against  insolvent  corporation,  No.  2,  p.  687. 
in  foreclosure.  No.  4,  p.  639. 

by  creditor  of  corporation  to  account,  to  set  aside  judgment,  and 
to  appoint  receiver.  No.  5,  p.  640. 
form  of,  to  compel  payment  to  receiver.  No.  82,  p.  665. 

for  permission  to  defend  suit  and  compromise  claim,  No.  85,  p.  6G8. 

for  leave  to  settle  traffic  balances.  No.  86,  p.  669. 

for  leave  to  sell.  No.  89,  p.  671 . 

to  compel  completion  of  purchase.  No.  48,  p.  672. 

for  authority  to  pay  counsel  fees.  No.  45,  p.  678. 

for  leave  to  pay  claims,  No.  47,  p.  674. 

that  receiver  be  instructed  to  pay  deposit,  No.  49,  p.  675. 

that  receiver  surrender  possession.  No.  50,  p.  676. 

for  permission  to  account  and  be  discharged,  No.  52,  p.  677. 

for  substituting  party  to  action  pending,  when  appointed.  No.  64, 

p.  788. 
of  receiver  of  National  Bank  for  leave  to  compromise,  No.  70,  p.  680. 

See  also  Bill  and  Comflajnt. 
PLAINTIFF, 

receiver  of  corporation  may  be,  when,  §  235,  a,  p.  897. 

name  of,  in  suit  by  receiver,  §  391,  p.  611. 

when  securing  appointment,  is  liable  for  costs,  §  22,  j,  note,  p.  69. 

PLAINTIFFS  TITLE, 

«  must  be  clearly  shown,  §  5,  a,  note,  1,  p.  12. 
no  appointment  when,  in  dispute,  §  5,  b,  note,  p.  12. 

PLEADING, 

in  receivership  cases,  generally,  §  370,  p.  601. 

the  prayer,  §  872,  p.  608. 

necessary  parties,  g  373,  p.  608. 

notice  of  appointment,  §  864,  p.  608. 

affidavit  basis  of  order  of  appointment,  §  884,  p.  G08. 

when  application  to  be  made,  §  375,  p.  604. 

when  application  granted  before  answer,  §  876,  p.  604. 

bond  required,  §  877,  p.  604. 

efiPect  of  giving  bond,  §  878,  p.  604. 

form  of  the  bond,  §  879.  p.  605. 

reference,  §  885,  p.  608. 

in  foreclosure,  §  889,  p.  609. 

statutory  proceedings,  §  887,  p.  609. 

right  to  set-off,  §  899,  p.  618. 
in  suit  by  receiver,  generally,  §  890,  p.  610. 

In  what  name  begun,  §  891,  p.  611.  > 

necessary  allegations,  §  891,  p.  611. 

must  aver  leave  of  court  to  sue,  Appz.  p.  698. 
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in  suit  by  receiver,  form  of  allegations,  §  898,  p.  61 1. 

in  suit  against  receiver  on  void  appointment,  g  896,  p.  615. 

petition  by  receiver  for  authority,  §  400.  p.  618;  §  401.  p.  619. 

interplea  by  receiver,  §  408,  p.  619. 

order  discharging  receivers  pending  suit,  §  414.  p.  629. 

POSITION  OP  RECEIVER, 

general  nature  of.  as  to  third  parties,  §  404.  p.  620. 
Bee  also  Fumctignb  and  Powsbs. 

POSSESSION  OF  RECEIVER, 

in  possession  of  court,  §  7,  c.  note,  p.  28. 

protected  by  court,  §  44,  note,  p.  122. 

receiver  entitled  to,  notice  not  required.  §  17,  b,  p.  47. 

as  against  personal  representatives,  §  17,  b.  note.  p.  47. 
appointment  vests  in  receiver  a  special  property,  §  48,  note,  p.  187. 
receiver  need  not  apply  for  leave  to  obtain  possession  of  property,  §  48» 

note,  p.  188. 
effect  in  foreign  jurisdiction,  §  17,  d,  note,  p.  48. 

vested  in  one  state,  will  be  protected  in  another  state,  §  48,  note,  p.  187. 
when  not  disturbed,  §  5,  b,  p.  12. 
not  interfered  with,  without  leave,  g  7,  b,  note,  p.  23. 
how  interfered  with,  by  suits  against  without  leave,  §  43,  p.  121. 

by  infringement  of  patents,  g  48,  p.  121. 

by  rival  receivers,  g  43,  p.  121. 

by  untrue  circulars  and  publications,  §  43,  p.  121. 

by  bankruptcy  proceedings,  §  48,  p.  121. 

by  garnishment,  g  48,  p.  121. 

by  unlawful  withholding,  g  48.  p.  121. 

by  tax  officers.  §  48,  p.  121. 

by  condemnation  proceedings,  g  48,  p.  121. 

by  orders  of  co-ordinate  courts,  g  43,  p.  121. 

by  force,  g  48,  p.  121. 

by  trespass,  g  43,  p.  121. 

by  distress  for  rent,  g  48,  p.  121. 

by  ejectment,  g  48,  p.  121. 

by  levy  of  execution  and  attachments,  g  48,  p.  121. 

by  co-ordinate  court,  g  44,  p.  122. 

by  state  and  Federal  courts,  g  44,  p.  122. 

by  execution  and  attachment,  g  44,  note,  p.  122. 

by  courts  of  concurrent  jurisdiction,  g  44,  p.  122. 

by  suits  in  foreign  courts,  g  45,  p.  126. 

under  irregular  order,  g  45,  p.  126. 

by  ejectment,  g  46,  p.  126. 

by  replevin,  §  45,  p.  126. 

by  levy,  §  45,  p.  126. 

strikes  and  conspiracies,  g  48,  p.  121 ;  g  46,  p.  180. 
interfered  with,  by  threaU,  g  46,  p.  180. 
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POSSESSION  OP  RECEIVER,  continued. 

interfered  with,  by  placards  and  adyertisements,  §  46,  note,  p.  130. 

property  in  foreign  jurisdiction,  §  47,  p.  182. 

by  landlord,  §  47,  p.  182. 

as  to  collection  of  money,  §  47,  p.  182. 

leave  of  court  required,  g  47,  p.  182. 

a  contempt,  when,  §  45,  p.  126. 

under  mistake  of  law  may  be  contempt,  §  47,  p.  132. 

withholding  possession  of  contract  is,  §  48,  p.  183. 

not  on  ground  that  appointment  illegal,  or  improvidently  made,  g  44, 
note,  p.  122. 
enjoined,  §  45,  p.  120. 
duty  as  to,  generally,  §  48,  p.  138. 

diligence  required,  §  48,  p.  138. 

when  exercise  excused,  g  48,  p.  183. 

aid  of  court,  g  48,  p.  183. 

protected  in  foreign  jurisdictions,  g  48,  p.  133. 
effect  of,  against  foreign  creditors,  g  48,  p.  133. 

as  to  public  improvements,  g  49,  p.  135. 

as  to  new  business,  g  50,  p.  135. 

as  to  tenants,  g  50,  p.  135. 

as  to  rents,  g  51,  p.  136. 

as  to  set  off,  g  55,  p.  138. 

as  to  exemptions,  g  56,  p.  139. 

as  to  executors  and  administrators,  g  57,  p.  139. 

as  to  title,  g  59,  p.  142. 

as  to  receiver's  appointment,  g  44,  p.  122. 

where  lien  has  attached  when  receiver  appointed,  possession  not  af- 
fected thereby,  g  45,  note,  p.  126. 
extent  of,  as  to  taxes,  g  54,  p.  187. 

as  to  secured  creditor,  g  54,  p.  137. 

protected  from  levy,  g  44,  note,  p.  122. 

cannot  be  levied  on  and  sold  so  as  to  confer  title,  g  44,  note,  p.  122. 
in  foreclosure,  Appx.  p.  695. 

in  another  court,  g  19,  note,  p.  56. 
of  corporation,  peculiarities  of,  §  242,  p.  416. 
to  whom  restored  on  dismissal  of  bill,  ^  52,  p.  136. 

court  will  not  make  summary  order  on  receiver  to  turn  over  property,  g  48» 
note,  p.  133. 

POWER  OF  COMPTROLLER  OF  CURRENCY, 
to  appoint  receiver,  g  252,  a,  p.  421. 

Sec  also  National  Banks. 

POWER  OF  COURT. 

to  appoint  receiver,  discretionary,  g  222,  p.  347. 

statutory  as  to  corporations,  g  221,  p.  345. 

limited,  g  223,  p.  349. 

for  insolvent  corporation,  g  228,  p.  869. 
over  receiver  of  National  Bank  appointed  by  comptroller,  g  252,  c,  p.  424. 
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POWER  OP  COURT,  continued. 

to  appoint  receiTer  over  trust  property,  §  305,  p.  539. 
to  compel  assignment,  §  63,  p.  145. 
as  to  choses  in  action,  §  63,  p.  145. 
See  also  Jurisdiction. 

POWER  OP  LIQUIDATORS, 
generally,  §  8,  p.  8. 

POWERS  OP  RECEIVER. 

under  English  Judicature  Act  1878,  §  8,  p.  8. 
under  ''Companies'  Act,"  §  8.  p.  3. 
under  statutes  of  states,  §  8,  p.  3. 

Delaware,  §  4,  p.  6. 

Florida,  §  4,  p.  6. 

Georgia,  (^  4,  p.  6. 

Idaho,  g  4,  p.  6. 

Illinois.  §  4,  p.  6. 

Indiana,  §  4,  p.  6. 

Iowa,  §  4.  p.  6. 

Kansas,  §  4,  p.  6. 

Kentucky,  §  4.  p.  ^ 

Maine.  §  4,  p.  6. 

Maryland.  §  4.  p.  6. 

Massachusetts,  g  4.  p.  8. 

Michigan,  §  4,  p.  6. 

Minnesota.  §  4,  p.  6. 

Mississippi,  §  4,  p.  6. 

Missouri,  §  4,  p.  6. 

Montana,  g  4,  p.  6. 

Nebraska.  §  4.  p.  6. 

Nevada.  §  4,  p.  6. 

New  Jersey,  §  4.  p.  6. 

New  York,  §  4.  p.  6. 

North  Carolina.  §  4.  p.  Qu 

North  Dakote.  §  4,  p.  6. 

Ohio.  §  4,  p.  6. 

Oklahoma,  §  4,  p.  6. 

Oregon,  §  4.  p.  6. 

Pennsylvania,  §  4.  p.  6. 

Rhode  Island,  §  4,  p.  6. 

South  Carolina,  §  4.  p.  6. 

Tennessee.  §  4,  p.  6. 

Texas.  §  4,  p.  6. 
generally,  §  3.  p.  8;  §  24.  p.  81. 
source  of,  §  24,  p.  81. 

practice  of  court  of  equity,  §  24,  p.  8L 

statutory  enactment,  §  24,  p.  81. 

embraced  in  order,  §  25,  a,  p.  83. 
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POWERS  OF  RECEIVER,  continued. 

source  of,  English  practice,  §  25,  a,  p.  83. 

American  practice,  §  25.  a,  p.  82. 

practice  of  court,  %  25,  b,  p.  88. 

statutory  enactments,  §  25,  c,  p.  84 

limitation  of,  §  25,  d,  p.  85. 

when  terminated,  §  25,  e,  p.  84. 
under  irregular  appointment,  §  25,  f,  p.  85. 
retrospective  action  of  courts,  effect  of,  §  25,  f ,  p.  85. 
limited  to  order,  g  25,  note,  p.  82. 
Federal  receiver  must  obey  state  law,  g  25,  c,  note,  p.  76. 
•expenditures  in  good  faith,  g  26,  a,  p.  85. 
to  borrow  money,  §  26,  a,  §  26,  b,  p.  85. 

when  authorized,  §  26,  b,  p.  85. 
to  loan  money,  authority  of  court  required,  g  27,  a,  p.  87. 

to  whom  to  be  loaned,  g  27,  b,  p.  87. 

when  liable  for  interest,  g  27,  d,  p.  87. 
to  compromise  debts,  authority  of  court  required,  g  28,  a,  p.  88. 

may  be  general,  g  28,  b.  p.  88. 

statutory  liability,  g  28,  c,  p.  88. 

no  power  to  commute,  g  28.  d,  p.  88. 
to  employ  counsel,  must  be  general  or  special,  §  20,  a,  p.  89. 

when  order  not  required,  g  29,  a,  p.  89. 

compensation  of,  g  29,  a,  p.  89. 

who  employed,  g  29.  b,  p.  90. 

complainant's  solicitor  not  eligible,  g  29,  b,  p.  90. 
to  sue,  generally,  g  80,  p.  91. 

limitation  of,  g  30,  b,  p.  92;  g  394.  p.  611. 

under  direction  of  court,  g  30,  a,  p.  92. 

leave  of  court  required,  g  80,  c,  p.  92. 

authority  must  be  alleged,  g  30,  d.  p.  92. 

he  must  allege  leave  of  court  and  equity  of  the  party  he  represents, 
g  69,  note,  p.  152. 

when  denied  must  be  shown,  g  71,  note,  p.  158. 

grounds  upon  which  receiver  appointed  need  not  be  averred,  g  71,  note, 
p.  158. 

extent  of  power,  g  30,  e,  p.  92. 

as  a  rule  confined  to  the  power  of  the  person  or  corporation,  g  70, 
note.  p.  156. 

in  foreign  Jurisdiction,  g  87»  note,  p.  108;  g  63,  p.  145. 
English  rule,  g  87,  b,  p.  108. 

in  supplementary  proceedings,  g  70.  c,  p.  156. 
to  set  aside  irregular  attachment,  g  42.  p.  119. 

under  creditor's  bills,  g  70,  c,  p.  156. 

as  representative  of  creditors,  g  70,  note,  p.  156. 

on  bond  assigned  to  him.  g  72,  note,  p.  160. 

on  contract  of  insurance,  Appx.  p.  698. 

for  proi>erty  converted,  g  42,  p.  119. 
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to  make  repairs,  under  direction  of  court,  §81,  a,  p.  93. 

authority  of  court,  §  81,  b.  p.  98. 

applied  to  railways,  §  81,  b,  p.  98. 
to  purchase  supplies,  labor,  etc.,  extent  of,  g  82,  p.  94. 

sanction  of  court  when,  g  82,  p.  94. 

application  to  railways,  §  82,  p.  94. 

binds  trust  property,  §  82,  p.  94. 
to  continue  business,  limitation  of,  g  88,  p.  96. 

must  be  clearly  shown,  §  88,  p.  96. 

as  to  new  business,  g  38,  p.  96. 

as  applied  to  partnership,  g  88,  p.  '96. 

as  applied  to  railway  receiverships,  g  83,  p.  9 J. 
to  complete  contracts,  §  88,  note,  p.  94. 
to  annul  contracts,  g  85,  note,  p.  102. 
to  sell,  extent  of,  g  84,  a.  p.  98. 

only  on  day  named,  Appx.  p.  698. 

order  of  court  required,  g  84,  a,  p.  98. 

requisites  of  order,  g  84.  a,  p.  98. 

when  ordered,  g  84,  a,  p.  98. 

evidence  of  sale — deed,  g  84.  b,  p.  99. 

what  required  of  purchaser,  §  84,  b,  p.  99. 

confirmation  of  court  required,  g  84,  b,  p.  99. 

application  of  rule  of  caveat  emptor,  §  84,  b,  p.  90. 

protection  of  receiver  in,  g  34,  b,  99. 

attack  of  sale,  how  made,  g  84,  c,  p.  101. 

notice  to  purchaser,  g  84,  c,  p.  101. 
to  perform  contracts,  not  granted,  generally,  g  85,  a,  p.  102. 

when  court  will  require,  g  35,  a,  p.  102. 

receiver  may  avoid  when,  g  85,  a,  p.  102. 
to  lease,  authority  of  court  required,  g  86,  a,  p.  104. 

limitation  as  to  time,  g  86,  a,  p.  104. 
to  cancel  lease,  must  be  in  reasonable  time,  g  86,  b,  p.  105. 
in  foreign  jurisdiction,  as  to  property,  American  rule,  §  37,  b,  p.  109-^ 

English  rule,  g  87,  a.  p.  108. 

limitation  of,  generally,  g  37,  p.  108. 
coextensive  only  with  jurisdiction  of  court,  g  87,  note,  p.  108. 
to  impeach  fraudulent  transactions,  limitation  of,  g  88,  p.  111. 

as  representative  of  creditors,  g  88,  p.  111. 

as  representing  corporation,  g  88,  p.  111. 
to  collect  stock  subscriptions,  prerequisites  of,  g  89,  p.  115. 

application  of  rule  to  banks,  g  89,  p.  115. 

fraudulent  cancelations,  g  89,  p.  115. 
to  issue  certificates,  incident  to  borrow  money,  g  40,  p.  117. 

authority  of  court  required,  g  40,  p.  117. 
to  appeal,  limitation  of,  g  41,  p.  117. 

where  personally  interested,  §  41,  p.  117. 
to  take  notes  instead  of  money,  g  42,  p.  119. 
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POWERS  OF  RECEIVER,  continued. 

to  receive  money  before  due,  §  42,  p.  119. 

to  execute  summary  order  of  ejectment,  §  42,  p.  119. 

as  to  rents  accrued,  g  42,  p.  119. 

to  surrender  collaterals,  §  42,  p.  119. 

to  satisfy  mortgages,  §  42.  p.  119. 

to  compel  disclosure  of  knowledge,  §  42,  p.  119. 

not  to  be  delegated,  §  42,  p.  119. 

to  use  seal  of  corporation.  §  42,  p.  119. 

may  not  be  mortgagee  of  receivership  property,  §  42,  p.  110. 

to  subject  property  to  lien  for  storage,  §  42,  p.  119. 

limited  by  charter  of  corporation,  §  42,  p.  119. 

tender  to,  not  good,  §42,  p.  119. 

as  to  discrimination  in  freight.  §  42,  p.  119. 

to  interfere  with  suit  pending,  §  42,  note,  p.  119. 

may  reduce  wages  of  employees,  g  46,  p.  180. 

discretionary  power  of  receiver  limited,  §  6.  a,  p.  20, 

has  same  power  to  redeem  as  corporation.  §  70,  note,  p.  156. 

to  avoid  fraudulent   acts  of   corporation   in    New    York,  §  74,   note„ 

p.  170. 
as  to  acts  ultra  vires,  %  70,  b.  p.  156. 
no  power  to  avoid  fraudulent  payment  made  before  appointment,  §  72,. 

note,  p.  160. 
to  interfere  in  suit  pending,  §  70,  c,  p.  156. 
of  insolvent  corporation  to  represent  creditors  and  stockholders,  §  70,  note- 

p.  156. 
to  enforce  liability  of  stockholder,  Appx.  p.  697. 
to  enforce  assessments,  g  408,  p.  628. 

to  bind  as  to  title,  not  where  owners  not  parties,  §  71,  note.  p.  159. 
to  petition  for  statement  of  authority,  §  400,  p.  618. 
to  compromise  doubtful  claims,  §  407.  p.  628. 
in  supplementary  proceedings,  g  154,  p.  256. 

in  foreign  jurisdiction,  g  168,  p.  262. 
in  case  of  partnership,  §  209,  p.  886. 
as  manager  of  corporation,  §  282,  p.  877;  g  402,  p.  619. 

general  rule,  g  288,  p.  880. 

to  sue,  g  288,  e,  p.  882. 
of  National  Bank,  to  sue,  g  252,  p.  419. 

to  sell,  g  254,  p.  426. 

respecting  title,  g  255,  p.  429. 
for  railways,  generally,  g  274,  p.  471;  g  288,  p.  601. 

to  pay  preferred  claims,  grounds  of  allowance,  g  276,  p.  476. . 

in  payment  of  preferred  claims,  g  280.  b,  p.  494. 

to  disaffirm  acts  of  officers,  g  283,  d,  p.  608. 

to  restrain  illegal  acU,  g  288,  e,  p.  503. 

limitations  of.  g  284,  p.  507. 
when  they  cease,  §  6,  b,  note,  p.  22. 
See  also  Functions. 
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PRACTICE, 

in  receivership  cases,  generally,  §  870,  p.  601. 

notice  of  application,  §  874,  p.  603. 

when  application  to  be  made,  §  875,  p.  604. 

when  application  granted  before  answer,  §  876,  p.  604. 

bond  required,  §  877,  p.  604. 

effect  of  giving  bond,  §  878,  p.  604. 

form  of  the  bond,  §  879,  p.  605. 

enforcement  of  liability  on  bond,  §  880,  p.  606. 

iU  scope,  ^  881,  p.  606. 

the  order  appointing,  §  881,  p.  606. 
findings  embodied  in  order  appointing,  §  8^,  p.  507. 
affidavit  as  basis  of  order  of  appointment,  §  884.  p.  607. 
reference,  §  885.  p.  608. 

in  code  states,  examination  of  debtor,  §  386,  p.  608. 
in  statutory  proceedings,  §  887,  p.  609. 
on  foreclosure,  g  889,  p.  609. 
in  suit  by  receiver,  §  890,  p.  610. 

in  what  name  begun,  g  891,  p.  611. 

necessary  allegations,  §  892,  p.  611. 

form  of  allegations,  §  898,  p.  611. 
leave  to  sue  receiver,  g  895,  p.  612. 

in  suit  against  receiver  under  void  appointment,  g  896,  p.  615. 
right  of  set.o£r,  §  899,  p.  618. 
petition  of  receiver  for  authority,  §  400,  p.  618. 
application  by  receiver  for  direction,  §  401,  p.  619. 
on  interplea  by  receiver,  §  408.  p.  619. 
when  receiver  acts  outside  of  his  duty,  §  405,  p.  622. 
where  receiver  refuses  to  act,  g  406,  p.  622. 
leave  to  compromise,  g  407,  p.  628. 
leave  of  receiver  to  sell,  g  409,  p.  629. 
obtaining  leave  to  contract  debts  and  liens,  g  410,  p.  625. 
order  discharging  receiver  pending  suit.  §  414,  p.  6*^9. 
effect  of  order  discharging  receiver  pending  action,  §  414,  p.  629. 
obtaining  leave  to  issue  certificates,  §  411,  p.  626. 
determining  confiicting  claims,  g  415,  p.  680. 
appeal  by  receiver,  g  418,  p.  682. 

PRAYER, 

for  appointing  receiver,  petition  to  contain,  g  873,  p.  608. 
in  case  of  partnership,  form  of.  No.  1,  p.  636. 
unnecessary  when,  g  10,  c,  note,  p.  28. 
for  nonappointment,  where  facts  inconsistent  with,  g  15,  d,  p.  41. 
for  judgment  against  insolvent  corporation,  form  of,  No.  2,  p.  637. 
for  an  accounting  against  corporation.  No.  5,  p.  640. 
See  also  Form. 

PREFE  RENCES— ILLEGAL, 

by  National  Banks,  void  under  statutes,  g  259,  p.  446. 
See  also  National  Banks. 
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PREFERRED  CLAIMS, 

against  receivership  fund,  ground  for  allowance,  §  842,  p.  574. 
natare  of,  g  84S,  p.  576. 
when  deprived  of  that  character,  §  848,  p.  570. 
when  attorney's  fee  is,  g  858,  p.  598. 
See  also  Claims. 

PREFERRED  PAYMENTS, 

law  as  to  U.  S.  courte  regarding,  §  127,  p.  226. 

PRIORITY. 

of  claims  against  receivership  fund,  g  842,  p.  575. 

of  creditors  in  supplementary  proceedings,  §  159,  p.  263. 

how  determined,  g  159,  p.  264. 
of  Judgment,  when  claimed  as  a  prior  lien  on  distribution,  §  858,  g,  p.  601. 

PROCEEDINGS  IN  AID  OF  EXECUTION, 
when  receiver  appointed,  g  4,  d,  p.  9. 
under  statute,  receiver's  title  in.  g  61,  p.  144. 

See  also   Crbditobs'   Bills  and   Supplbmbktabt    Pbo- 

OBBDINGB. 

PROFITS. 

See  Rsirrs  and  Profits. 

PROPERTY, 

in  oustodia  legis,  effect  of,  g  7,  a,  p.  28. 

held  in  trust,  duties  regarding,  g  412,  p.  627. 

when  misappropriated  receiver  may  recover,  g  75,  (5),  p.  171. 

when  abstracted  receiver  may  recover,  g  75,  (13),  p.  171. 

real,  transfer  of  title  by  act  of  parties,  g  87,  b,  p.  109. 

persona],  transfer  of  title,  generally,  g  87,  b,  p.  109. 

transfer  of  title,  by  operation  of  law,  g  87,  b,  p.  109. 

domicil  of  owner  governs  when,  g  87,  b,  p.  109. 

See  also  Pbbbonal  Profbrtt  and  Laud. 

PURCHASER, 

when  liable  for  damages,  g  84.  a,  p.  98. 

See  also  Vbndbb  and  Salb. 

R 

RAILWAY  CROSSING, 

liability  of  receiver  for  construction,  g  114,  p.  211. 
See  also  Liabilitt. 

RAILWAY  RECEIVERS, 

attitude  of  court  toward,  g  270,  p.  452. 
appointment  of,  notice  of  application  for,  g  271,  p.  454. 
generally,  g  272,  p.  456. 
form  of  order  appointing,  No.  12,  p.  648. 
when  appointed,  where  directors  unlawfully  lease  the  road  and  property, 
g  272,  a,  p.  456. 
where  directors  delegate  management  to  another  corporation,  g  272,  a, 
p.  456. 
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when  appointed,  where  default  in  payment  of  taxes,  g  272,  b,  p.  461. 
for  default  in  mortgage  indebtedness,  g  272,  b,  p.  457. 
where  default  in  interest,  §  272,  b,  p.  461. 
where  corporation  insolvent,  §  272,  b,  p.  457. 
where  security  inadequate,  g  272,  b,  p.  461. 
where  revenues  and  income  being  wasted,  §  272,  c,  p.  463. 
where  revenues  being  misapplied,  g  272,  c,  p.  463. 
where  income  and  profits  pledged,  and  default  in  interest,  g  272,d,  p.  464^ 
where  funds  are  being  embezzled,  g  272,  e,  p.  465. 
where  mismanagement  by  oflScers  and  directors,  §  272,  e,  p.  465. 
where  property  is  being  wasted,  g  272,  e,  p.  465. 
when  none  competent  to  have  custody,  g  272,  f,  p.  465. 
where  there  is  a  failure  to  elect  oflScers,  g  272,  f,  p.  465. 
where  statutory  cause  for  revoking  charter,  g  272,  g,  p.  465. 
where  statutory  cause  for  appointment,  g;272,  g,  p.  465. 
when  not  appointed,  generally,  g  273.  p.  465. 

where  no  notice  of  application  given,  g  273,  a,  p.  466. 

where  no  fraud  or  breach  of  trust  is  alleged,  g  273,  b,  p.  467. 

where  breach  of  conditions  in  mortgage  not  clearly  shown,  g  278,  c^ 

p.  467. 
where  right  to  foreclose  doubtful,  g  273,  c,  p.  458. 
where  application  by  minority  stockholders,  g  273,  d,  p.  468. 
where  default  in  interest  alone  insufficient,  g  273.  e,  p.  468. 
where  danger  of  loss  not  shown,  g  273,  e,  p.  468. 
where  plaintiff  has  adequate  remedy  at  law,  g  273,  f,  p.  469. 
where  by  statute  officers  are  made  trustees,  g  273,  g,  p.  469. 
where  rights  of  third  persons  are  affected,  g  273,  h,  p.  471. 
where  disagreement  as  to  management,  g  273,  i,  p.  471. 
powers  of,  generally,  g  274,  p.  471. 

derived  from  order  of  appointment,  g  274,  p.  471. 
to  pay  unsecured  claims,  g  274,  p.  472. 

on  what  based,  g  274,  a,  p.  473. 

limitations  of,  g  275,  b,  p.  475. 
to  pay  preferred  claims,  grounds  of  allowance,  g  276,  p.  476. 

based  on  necessity  to  preserve  property,  g  276,  a,  p.  476. 

based  on  practice  of  courts  of  equity,  g  278,  p.  485 

based  on  application  of  mortgagor  for  foreclosure,  g  276,  b,  p.  476. 

based  on  diversion  of  income,  g  276,  c,  p.  477. 

based  on  statute,  g  276,  d,  p.  479. 

confined  to  operating  expenses,  g  276,  e,  p.  481. 

based  on  application  of  income  to  interest  or  improvements,  g  276» 
e,  p.  481. 
implied,  from  general  order,  g  277,  a,  p.  482. 

to  pay  ordinary  operating  expenses,  g  277,  a,  p.  482. 

to  pay  for  labor  and  supplies,  g  277,  a,  p.  482. 

limited  to  public  corporations,  g  277,  b,  p.  484. 

based  on  equitable  terms  imposed  by  court,  g  278,  b,  p.  485. 
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RAILWAY  RECEIVERS,  continued. 

powers  of,  its  extent,  §  282,  p.  500;  g  88,  p.  94. 

to  preserve  property,  §  288,  a,  p.  601. 

to  operate  road,  §  288.  a,  p.  601. 

to  collect  debts,  g  288,  b.  p.  602. 

to  reduce  property  to  possession,  §  288,  c,  p.  603. 

to  disaffirm  unlawful  acts  of  officers,  §  288,  d,  p.  603. 

to  restrain  illegal  acts  of  officers,  g  288,  e,  p.  603. 

to  defend  suiU,  etc.,  §  288,  f,  p.  604. 

to  make  traffic  arrangements,  §  288,  g,  p.  604. 

as  to  unfinished  contracts,  §  288,  h,  p.  606. 

as  to  adoption  of  unexpired  leases,  g  288,  i,  p.  606. 

limitations  of,  §  284,  p.  607. 
payment  of  preferred  claims,  rule  in  Federal  courts,  generally,  g  279,  p.  486. 

applied  to  rolling  stock,  g  280.  p.  491. 

discretion  of  receiver  in,  g  280,  b,  p.  494. 

applied  to  car  trusts,  g  280,  p.  491. 

car  trusts,  return  of  property,  g  280,  d,  p.  494. 
payment  of  claims  not  preferred,  damages  by  fire,  g  281,  b,  p.  498. 

advances  to  complete  road,  g  281,  b.  p.  491. 

attorneys'  fees,  when,  ^  281,  c,  p.  498. 

goods  sold  after  mortgage  given,  g  281,  d,  e,  p.  498. 
liability  of,  generally,  g  286,  p.  608. 

as  common  carriers,  g  286,  a,  p.  609. 
exceptions  to  rule,  g  286,  p.  610. 

supersedes  that  of  corporation,  g  286,  b,  p.  616. 

when  personal,  g  286.  c,  p.  516. 

when  official,  g  286,  d,  p,  616. 

on  executory  contract  of  railway,  g  286.  e,  p.  616. 

effect  of  discharge  on,  g  286,  p.  517. 
certificates  of,  issued  by  ord^r  of  court,  g  287,  a,  p.  622. 

must  be  for  purpose  authorized,  g  287,  a,  p.  524. 

non-negotiable,  g  287.  b,  p.  522. 

holder  charged  with  notice,  g  287.  c,  p.  522. 

when  not  preferential,  g  287,  d,  p.  528. 

issued  with  caution,  g  287,  f,  p.  626. 

payment  protected  by  court,  g  287,  g,  p.  525. 

validity  where  questioned,  g  287,  h,  p.  525. 

REAL  ESTATE, 

necessity  of  formal  transfer,  g  17,  b,  p.  47. 

receiver's  title  as  to,  in  foreign  jurisdiction,  g  64,  p.  146. 

suit  by  receiver  regarding,  must  be  in  jurisdiction  where  same  is,  g  241,  p. 

416. 

See  also  Laitd. 

RECEIVER'S  ACCOUNTS, 
law  regarding,  §  416,  p.  681. 

See  also  Account. 
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RECEIVER  AD  LITEM. 

appointment  of.  §  810,  p.  547. 

See  also  Affoistmbnt. 

RECEIVER— ANCILLARY. 

application  for,  when.  §  10,  e,  p.  29. 

See  Application  and  Appoiktices^. 

RECEIVER'S  APPEAL. 

rule  gOTerning,  §  417,  p.  633. 
See  also  Appbai.. 

RECEIVER— APPLICATION  FOR, 
by  plaintiff,  generally,  §  10,  a,  p.  27. 
defendant  must  haye  notice,  when,  g  5,  d,  p.  14. 
when  by  defendant,  §  10,  a,  p.  27. 
when  ev  parte,  see  Appx.  p.  694. 
care  of  court  required  in  granting,  §  10,  b,  p.  27. 
averment  must  be  clear  and  distinct,  §  10,  c,  p.  2S. 
prayer  necessary,  §  10,  c.  p.  28. 

must  show  disinterestedness  of  appointee,  g  10,  d,  p.  23. 
when  heard  in  chambers,  g  18,  p.  54. 
subsequent  receivers,  ancillary,  §  10,  e,  p.  29. 
at  what  stage  of  suit  to  be  made,  g  875,  p.  COL 
must  be  in  reasonable  time,  g  10,  c,  p.  28. 
when  granted  before  answer,  g  376,  p.  604. 
effect  of  giving  bond,  g  878,  p.  604. 
statutory  requirements,  g  887,  p.  600. 
See  also  Application. 

RECEIVER'S  APPOINTMENT, 

in  case  of  lunacy.  §  4,  a,  p.  7;  g  810,  p.  547;  Appx.  p.  695. 

in  case  party  entitled  to  custody  incompetent,  g  4,  a,  p.  7. 

in  case  of  insolvency,  g  15,  d,  p.  41. 

in  case  of  insolvent  corporations,  §  4,  d,  p.  9. 

in  case  of  infancy,  g  4,  a,  p.  7. 

in  case  of  decedents'  estates.  §  4,  a.  p.  7;  g  300,  p.  526;  g  309.  p.  545» 

in  case  of  claimants  of  legal  title,  g  4,  b,  p.  7. 

in  case  of  disqualification,  of  party,  g  4,  b,  p.  7. 

of  partners,  g  4,  b,  p.  7. 

of  tenants  in  common,  g  4,  b.  p.  7. 
in  case  of  vendor  and  vendee,  g  4.  c,  p.  8;  g  815.  p.  548. 
in  case  of  debtor  and  creditor,  g  4,  c,  p.  8;  g  816,  p.  549. 
in  case  of  waste,  g  4,  c,  p.  8. 
in  case  of  trustees,  g  4,  c,  p.  8. 

over  trust  property,  generally,  g  805,  p.  589. 

in  lieu  of  trustee,  g  306,  p.  540. 

when  not  made  in  trust  cases,  g  806,  b,  p.  548. 

in  lieu  of  testamentary  trustee,  g  808,  p.  544. 
ground  for,  g  806,  p.  540. 
in  case  of  specific  performance  of  contracts,  g  4,  c,  p.  8;  g  818.  p.  551^ 


INDEX.  76T 

[References  are  to  aectlons  and  pa^es  in  body.] 

RECEIVER'S  APPOINTMENT,  continued, 
in  case  of  life  tenants,  §  4,  c,  p.  8. 
in  case  of  executors  and  administrators,  §  4,  c,  p.  8. 
In  case  of  mortgagors  in  possession,  §  4,  c,  p.  8. 
in  case  of  mismanagement  of  officers,  §  4,  c,  p.  8. 
in  case  of  delinquent  annuitants,  §  4,  c,  p.  8. 
in  case  of  assignees,  §  4,  c.  p.  8. 

for  fraudulent  assignment,  §  807,  p.  548. 
in  creditor's  suits,  §  4,  d,  p.  9. 

where  common  law  proceeding  inadequate,  §  4,  d,  p.  9. 
in  estates  of  married  women,  §  4,  d,  p.  9. 
in  case  of  fraud,  g  15,  c,  p.  40. 

in  partition  suits  between  tenants  in  common,  §  817,  p.  549. 
where  tenant  in  common  excludes  cotenant,  g  817,  a,  p.  550. 
where  tenant  in  common  refuses  to  account  to  cotenant,  §  817,  b,  p.  550. 
where  tenant  in  common  will  not  join  in  executing  lease,  §  817,  c,  p.  550. 
when  necessary  to  protect  cotenant's  interest,  §  817,  d,  p.  550. 
as  between  lessor  and  lessee,  §  819,  d,  p.  551. 
in  ejectment  suits,  §  820,  p.  551. 
in  suit  for  alimony,  §  821,  p.  552. 
for  building  and  loan  associations,  §  822,  p.  553. 

ground  for,  g  828,  p.  554. 
on  ex  parte  application,  Appx.  p.  694. 
on  application  of  wife,  Appx.  p.  694. 

in  supplementary  proceedings,  §  153.  p.  255;  §  157.  p.  261:  §  160,  p.  264. 
in  foreclosure  of  mortgage,  generally,  §  170,  p.  266;  §  172,  p.  267;  §  173» 
p.  278. 

for  rents  and  profits,  Appx.  p.  698. 

jurisdiction  of  court,  §  176,  p.  295. 

general  rules  applicable  to,  §  178,  p.  299. 
when  wife  entitled  to.  §  180,  a,  p.  802. 
when  annuitant  entitled  to,  §  180,  b,  p.  802. 
when  bondholder  entitled  to,  §  180,  c,  p.  803, 
when  vendor  entitled  to,  §  180.  d.  p.  893. 
in  case  of  partnership,  §  190,  p.  805. 

prerequisites  to,  §  198,  p.  809. 

when  to  be  appointed,  §  194.  p.  811. 

where  a  member  retires,  g  195.  p.  818. 

when  insolvent  partner  assigns,  g  196,  p.  816. 

on  dissolution  by  death,  §  197,  p.  816. 

on  application  of  creditor,  §  198,  p.  818. 

limited  partnership,  generally,  §  199,  p.  819. 

expiration  of  partnership  agreement,  §  200,  p.  831* 

exclusion  of  partner,  generally,  §  201,  p.  821. 

fraud  of  partner,  g  202,  p.  828. 

mismanagement  by  partner,  g  208,  p.  821 

insolvency  of  partnership,  g  204,  p.  826. 

dissolution  of  partnership,  g  205,  p.  829. 
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in  case  of  partnership,  lack  of  profits  no  ground  for,  §  205,  p.  333. 

before  dissolution,  §  206,  p.  882. 

on  miscellaneous  grounds.  §  207,  p.  885. 

special  grounds  for  refusal  of,  §  208,  p.  885. 

powers  and  duties  of,  §  209,  p.  336. 

effect  of,  §  210,  p.  338. 
for  corporations,  generally,  §  220.  p.  342;  §  226,  p.  863. 
in  case  of  street  railway,  Appx.  p.  696. 

in  voluntary  proceedings  to  dissolve,  Appx.  p.  694. 

statutory  power  of  court  in,  §  221,  p.  845. 

power  of  court,  di*jretionary.  §  222,  p.  847. 

limitation  of  court's  power,  g  223.  p.  349. 

application,  by  whom  to  be  made,  generally,  §  224,  p.  350. 
by  judgment  creditors,  i^  225.  k.  p.  368. 

grounds  for,  generally,  §  225,  a,  p.  855. 

fraud  is  ground  for  when,  §  227,  p.  366. 

on  ground  of  insolvency,  §  228,  p.  867. 

in  foreclosure  proceedings,  generally,  g  229,  p.  871. 

effect  of  appointment,  §  230.  p.  871. 

his  relationship,  generally.  §  231,  p.  375. 

pleading  and  practice  in,  §  389.  p.  609. 
for  National  Banks,  generally,  §  252,  p.  419. 

power  of  comptroller  to  appoint,  generally,  §  258,  p.  425. 

governed  by  statute,  §  254,  p.  426. 

title  of  receiver,  generally,  §  265.  p.  429. 

pleading  and  practice,  §  388,  p.  609. 
for  railways,  generally,  §  271,  p.  454;  §  272,  p.  450. 

when  not  appointed,  §  278.  p.  465. 
pleading  and  practice  in,  generally,  §  870,  p.  601. 

when  and  how  asked,  §  371,  p.  602. 

prayer  for,  petition  to  contain,  §  372,  p.  608. 

notice  of  application  for,  §  874,  p.  603. 

when  application  for  to  be  made,  §  375,  p.  604. 

when  made  before  answer.  §  876.  p.  604. 

bond  required,  §  877,  p.  604. 

effect  of  f^iving  bond,  §  378,  p.  604. 

form  of  the  bond,  §  379,  p.  605. 

scope  of  order,  §  380,  p.  606. 

aflidavit  as  basis  of  order  for.  §  384,  p.  607. 

when  reference  advisable.  §  385,  p.  608. 

statutory  proceedings  in.  §  387,  p.  609. 

attack  on  void  order,  g  396,  p.  615;  Appx.  p.  695. 
general  rules  governing,  g  5,  p.  10;  §  14,  p.  37. 

in  the  discretion  of  court,  §  5,  a,  p.  10. 

caution  required  of  court,  g  15,  a,  p.  88. 

only  where  plaintiff's  recovery  probable,  §  5.  b,  p.  13. 

refused  where  remedy  at  law  exists,  §  5,  c,  p.  14;  §  15,  b.  p.  44. 
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general  rules  gOTerning,  must  be  danger  of  loss,  §  5,  c,  p.  14;  g  15,  a,  p. 
88;  §  15,  b,  p.  89. 

plaintiff's  title  must  be  clear,  g  15,  e,  p.  48. 

refused  when  legal  title  alone  involved,  §  15,  e,  p.  43. 

defendant  most  have  an  opportunity  to  be  heard,  §  5,  d,  p.  14. 
grounds  of  jurisdiction,  generally,  §  15,  p.  87. 

when  entertained.  §  16,  p.  45. 

exercise  of  jurisdiction,  §  18,  p.  54. 

conflict  of  jurisdiction,  g  19,  p.  56. 

as  to  courts  of  coordinate  jurisdiction,  g  17,  c,  p.  47. 

scope  of  jurisdiction,  §  20,  p.  58. 
effects  of  appointment,  generally,  §  7,  p.  28;  §  17,  a,  p.  45. 

removes  defendant  from  possession,  g  17,  b,  p.  47. 

as  to  possession,  g  17,  d,  p.  48;  g  44,  p.  122. 

places  property  in  etutodia  legis,  g  7,  a,  p.  23. 

custody  limited,  g  17,  e,  p.  50. 

as  to  title,   17,  d,  p.  48;  g  44,  p.  122. 

as  to  contracts,  mortgages,  etc. ,  g  17,  f ,  p.  51. 

as  to  liens,  g  44,  p.  122. 

when  receiver's  rights  accrue,  g  17,  g,  p.  52l 

as  to  property,  g  17,  h,  p.  53. 

operates  as  an  equitable  execution,  g  44,  p.  123. 

cannot  be  sued,  g  7,  b,  p.  28. 

determines  no  rights  aud  affects  no  lieus,  g  7,  c.  p.  28. 
time  when  appointed,  g  9,  p.  26;  g  12,  a,  p.  88. 

must  be  suit  pending,  g  9,a,  p.  26;  g  18,  p.  85. 

usually  before  answer,  g  9,  b,  p.  26;  g  12,  b,  p.  88. 

when  after  decree,  g  9,  c,  p.  26;  g  12,  c,  p.  84. 

after  decree  and  appeal,  when,  g  9,  d,  p.  27;  §  12,  d,  p.  85. 

when  heard  in  vacation,  g  18,  p.  54. 
who  to  be  appointed,  generally,  §  21,  a,  p.  59;  g  10,  c,  note,  p.  28. 

competency  required,  g  21,  b,  p.  59. 

must  be  indifferent  person  to  all  parties,  g  21,  b,  p.  59. 

rests  within  discretion  of  court,  g  21,  b,  p.  59. 

selection  of  the  parties,  g  21,  b,  p.  59. 

English  practice  outlined,  g  21,  b,  p.  59. 
who  not  to  be  appointed,  g  20,  note,  p.  58. 
scope  of  bill  or  petition,  g  11,  p.  82. 
form  and  scope  of  order,  must  describe  property,  g  22,  a,  p.  63. 

embraces  all  acts  necessary  to  preservation  of  property,  g  22,  b,  p.  63. 

as  to  custody  of  property,  g  22,  c,  p.  64. 

as  to  third  parties,  g  22,  d,  p.  64. 

relates  from  what  time,  g  22,  e,  p.  65. 

as  to  assignment  of  property,  g  22,  f,  p.  65. 

as  to  title,  g  22,  f ,  p.  65. 

when  modified,  g  22,  g,  p.  66. 

effect  of  recitals  in,  g  22,  g,  p.  66. 

49 
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RSGEIYER'S  APPOINTMENT,  continued. 

form  and  scope  of  order,  collateral  attack,  §  22,  h,  p.  66. 

irregularity  of,  §  22,  i,  p.  68. 

when  void,  §  22,  ],  p.  69. 

when  revoked,  §  22,  J,  p.  69. 

when  improvidently  made,  g  22,  J,  p.  69. 

when  court  without  Jurisdiction,  §  22,  j,  p.  69. 

effect  of  oolluBion,  g  22.  j,  p.  69. 

application  to  vacate,  when  to  be  made,  §  22,  j,  p.  69. 
application  to  yacate  order,  §  22,  j,  p.  69. 
when  order  appealed  from,  §  22,  k,  p.  70. 
effect  of  appeal  from  order,  §  22, 1,  p.  72l 
bond  required,  g  23,  p.  73. 

revoked  for  want  of  bond,  recovery  of  damages,  see  Appx.  p.  695. 
See  also  Apfointmknt. 

RECEIVER'S  BOND. 

required  before  possession  taken,  g  48,  p.  188. 
in  supplementary  proceedings,  §  153.  p.  255. 
requirements  concerning,  %  877,  p.  604. 
effect  of  giving,  g  378,  p.  604. 
may  be  renewed  or  increased,  g  879,  p.  605. 
form  of,  g  879,  p.  605. 
liability  of  sureties  on.  see  Appx.  p.  696. 
See  also  Bond. 

RECEIVER'S  CERTIFICATES, 
generally,  g  287,  p.  522. 
power  of  receiver  to  issue,  ^  40.  p.  117. 
when  valid,  see  Appx.  p.  695. 
when  a  preferred  claim  against  fund,  g  843,  p.  678. 
See  also  Certificates. 

RECEIVER'S  COMPENSATION, 
generally,  g  850,  p.  582. 

must  be  reasonable,  elements  of,  g  350,  a,  p.  582. 
fixed  on  commission  basis,  g  850,  b,  p.  585. 
when  to  be  salary,  g  850,  c,  p.  587. 
when  court  will  refuse,  g  850,  d,  p.  588. 
within  discretion  of  court,  see  Appx.  p.  696. 
when  plaintiff  liable  for,  g  850,  e,  p.  588. 
does  not  depend  on  result  of  litigation,  g  850,  f ,  p.  589. 
entitled  to  priority  over  certificates  and  labor  claims,  g  850,  g,  p.  589. 
statutory  compensation,  g  350,  i,  p.  591. 
order  fixing,  not  revoked,  g  350,  j,  p.  591. 
additional  allowances,  g  858,  p.  590. 
lack  of,  no  ground  for  refusal  to  discharge,  g  830,  g.  p.  667. 
See  also  Fees. 

RECEIVER  OF  CORPORATIONS, 

Jurisdiction  of  courts  of  equity  to  appoint,  g  220,  p.  342. 
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RECEIVER  OF  CORPORATIONS.  coDlinued. 
•tatutory  power  of  court  in,  §  221,  p.  845. 

limitations  of,  §  221,  p.  345. 
discretionary  power  of  court  to  impose  terms,  §  222,  p.  84S. 
power  of  court  to  appoint,  exercise  of,  discretionary,  §  222,  p.  847. 

limitations  of,  §  228,  p.  849. 
appointment  of,  application,  by  whom  made,  generally,  g  224,  p.  850. 

by  creditor  at  large,  §  224,  a,  p.  851. 

by  surety,  §  224,  b,  p.  858. 

by  minority  stockholder,  §  224,  c,  p.  853. 

by  defendant,  §  224,  d,  p.  358. 

by  directors,  g  224,  e,  p.  854. 

by  judgment  creditors,  §  224,  f ,  p.  854. 

by  corporation,  §  224,  g,  p.  854. 

not  by  party  disinterested,  §  224,  g,  p.  855. 

to  follow  statute  strictly,  §  224.  g,  p.  855. 
when  not  appointed,  generally,  §  226,  p.  868. 

statutory  cause  for  dissolution  wanting,  §  226,  a,  p.  868. 

for  mere  disagreement,  §  226,  b,  p.  864. 

where  reasonable  effort  for  redress  has  not  been  made,  §  226,  e, 

p.  865. 
where  adequate  remedy  at  law,  §  226,  d,  p.  865. 
where  operating  company  responsible,  §  226,  e,  p.  866. 
where  defendant  is  foreign  corporation  without  property,  §  226,  f, 

p.  866. 
where  right  to  poesession  is  in  dispute,  §  226,  g,  p.  866l 
where  right  to  foreclose  not  clear,  g  226,  h,  p.  866. 
where  no  danger  or  loss,  §  226,  i,  p.  866. 
where  nothing  to  distribute,  g  226,  ],  p.  866. 
where  cUims  relatiyely  small.  §  226,  k,  p.  366. 
where  applicant  is  secured,  §  226,  1,  p.  866. 

where  property  in  poesession  of  mortgagee's  agent,  g  226,  m,  p.  866. 
grounds  for  appointment,  statutory,  ^  225,  a,  p.  855. 
breach  fit  covenant,  §  225,  b,  p.  858. 
mismanagement  by  officers  and  directors,  §  225,  c,  p.  850. 
default  in  payment  of  mortgage  IndebtedDess,  §  225,  d,  p.  858. 
refusal  of  officers  to  act,  g  225,  d,  p.  860. 
insolyency,  §  225,  d,  p.  860. 
where  it  has  been  dissolyed,  §  225,  e,  p.  861. 
where  charter  repealed,  §  225,  f,  p.  861. 
bankruptcy,  §  225,  g,  p.  361. 
failure  to  elect  officers,  %  225,  h,  p.  861. 
failure  to  collect  subscriptions,  g  225,  i,  p.  869. 
Tiolation  of  rights  of  minority  of  stockholders,  g  225,  ],  p.  862. 
Tiolation  of  charter  by  majority  stockholders,  g  225,  j.  p.  862. 
on  application  of  judgment  creditors,  g  225,  k,  p.  868. 
fraud  is,  g  227,  p.  866. 

fraud  of  officers  and  directors,  g  227,  p.  866. 
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RECEIVER  OF  CORPORATIONS,  continued. 

grounds  for  appointment,  fraud  is,  where  plaintiff  has  legal  remedy,  §  2B7, 
p.  867. 

plaintiff  not  to  participate  in  fraud,  §  227,  p.  367. 

apprehension  of  fraud  not  sufficient,  §  227,  p.  867. 
insolvency  as  indicated  by  sUtute,  §  228,  p.  867. 

power  of  court  in,  §  228,  p.  869. 

necessary  allegations  in,  ^  228,  p.  369. 

a  Jurisdictional  fact,  %  228,  p.  869. 

discretion  of  court  in,  §  228,  p.  869. 

application  by  corporation,  g  228.  p.  870. 

ex  parte  application  not  sufficient,  §  228,  p.  371. 
in  foreclosure  proceedings,  generally,  §  229,  p.  371. 
effect  of  appointment,  existing  rights  remain  in  ikUu  guo,  %  230,  a,  p.  371. 
liens  remain  unimpaired,  §  230,  a.  p.  371. 
as  to  possession,  §  230,  b,  p.  372. 
as  to  co-ordinate  courts,  g  230,  c,  p.  872. 
as  to  litigation,  g  230,  d,  p.  378. 
as  to  unexpired  leases,  g  280,  e,  p.  873. 
as  to  contract  of  predecessor,  g  230,  f ,  p.  378. 
as  to  reyival  of  corporate  powers,  g  230,  g,  p.  374. 
as  to  debtor's  control  of  property,  g  230,  h,  p.  374. 
as  to  >abatement  of  actions,  g  230,  i,  p.  374. 
relationship  of,  to  the  court,  g  231,  a,  p.  375. 
to  the  shareholders,  g  281,  b,  p.  875. 
to  the  corporate  creditors,  §  231,  b,  p.  876. 
to  the  corporation,  g  231,  c.  p.  875. 
in  supplementary  proceedings,  g  231,  c,  p.  376. 
as  manager,  when,  g  232,  p.  377. 

powers  and  duties  of,  g  232,  p.  377. 
Judicial  caution  required  of  court,  g  232.  p.  377. 
powers  and  duties  of,  generally,  g  233,  p.  880. 
to  borrow  money,  g  233,  a.  p.  880. 
to  purchase  rolling  stock,  g  233,  b,  p.  381. 
to  make  repairs,  g  283,  c,  p.  881. 
to  compromise,  g  283.  d,  p.  381. 
to  sue,  g  238,  e,  p.  882. 
to  redeem,  g  233,  f ,  p.  387. 
to  pay  taxes,  g  238,  g,  p.  387. 
to  make  leases,  §  283,  h,  p.  38a 
to  mortgage,  g  233.  i.  p.  888. 
to  invest  receivership  money,  g  233,  J,  p.  888. 
to  contract,  g  283,  k,  p.  389. 
to  sell,  g  283,  1.  p.  389. 
to  make  assessments,  g  288,  m,  p.  890. 
to  take  appeal,  §  283,  n,  p.  391. 
liability  of.  generally,  g  284.  p.  391. 
on  his  contracts,  g  284,  a,  p.  391. 


INDEX.  778 

[References  are  to  sections  and  ptiges  in  body.] 

BECBIVER  OP  CORPORATIONS,  continued, 
liability  of,  for  rent,  §  284,  b,  p.  89S. 
for  interest,  g  234,  c,  p.  894. 
for  debts  incurred,  g  234,  d,  p.  894. 
for  torts  when  personal,  g  234.  e,  p.  895. 
for  torto  when  official,  g  234,  f.  p.  396. 
for  damages,  g  234.  f ,  p.  895. 
its  extent,  g  234,  g,  p.  396. 
for  loss  in  management,  §  234,  h,  p.  396. 
on  orders  of  court,  g  234,  i,  p.  397. 
■aits  by,  generally,  6  235,  a,  p.  897. 
against  officers,  g  235,  a,  p.  397. 

to  recover  property  fraudulently  disposed  of,  g  235,  a,  p.  898. 
to  recoyer  illegal  dividends,  g  235,  a,  p.  898. 
to  recover  assets,  g  835,  a,  p.  398. 
when  officially,  g  285,  b,  p.  899. 
to  recover  stock  subscriptions,  generally,  g  236,  p.  402. 

extent  of  recovery,  g  236,  a,  p.  402. 

excludes  right  of  individual  creditors,  g  236,  b,  p.  403. 

collusion  unavailable  against,  g  236.  c,  p.  404. 

extent  of  power,  g  236,  d,  p.  404. 

condition  precedent  to,  g  236,  e,  p.  404. 

how  liability  enforced,  g  236,  f ,  p.  405. 
to  avoid  fraudulent  transfer,  g  237,  p.  406. 

nature  of  decree,  g  237,  p.  406. 
to  recover  illegal  dividends,  g  238,  p.  408. 
leave  of  court  necessary  when,  g  239,  p.  410. 
when  corporation  foreign,  g  240,  p.  411. 

in  case  of  insolvency,  g  240,  a,  p.  411. 

when  attachment  will  not  lie,  g  240,  b,  p.  412. 

when  title  to  property  is  in  receiver,  g  240,  c,  p.  412. 

when  receiver  in  possession,  g  240,  d,  p.  413. 

to  recover  insurance,  g  240,  e,  p.  414. 

what  must  be  averred,  g  240,  f,  p.  414. 
concerning  land,  must  be  in  Jurisdiction  where  land  is,  g  241,  p.  416, 
collateral  attack  upon,  g  241,  p.  415. 
cannot  be  enjoined  when,  g  241,  p.  416. 

possession  of,  differs  from  ordinary  receiver  in  what,  g  242,  p.  416. 
rait  against  must  be  by  leave  of  court,  g  242,  p.  417. 
may  be  restrained  when,  g  242,  p.  417. 

RECEIVER  OF  DECEDENTS  ESTATE, 
when  appointed,  generally,  g  800,  a.  p.  526. 
in  contests  over  wills,  g  300,  b,  p.  527. 
in  lieu  of  executors  and  administrators,  g  801,  a,  p.  528. 
misconduct  and  refusal  to  act,  g  801,  c,  p.  534. 
where  no  one  competent  to  act,  g  301,  d,  p.  537. 
when  not  appointed,  g  301,  b,  p.  582. 
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RBCBIVER'8  DEED, 

rule  govemlng,  §  418,  p.  632. 

RECEIVER'S  DISCHARGE, 

rests  in  sound  discretion  of  court,  §  880,  b,  p.  5oS. 
effect  of  pending  action,  §  418,  p.  629. 
what  not  ground  for,  Appx.  p.  696. 
on  dismissal  of  action  in  which  appointed,  Appz.  p.  696. 
cancelation  of  bond  upon,  Appx.  p.  696. 
See  also  Dibchabob. 

RECEIVER'S  DUTIES, 
generally,  g  8,  p.  8. 

when  appointed  in  supplementary  proceedings,  g  168,  p.  255. 
in  case  of  partnership,  §  209,  p.  886. 

when  appointed  over  trust  property,  |$  805,  p.  589;  §  412,  p.  627. 
See  also  Duties. 

RECEIVER'S  FUNCTIONS. 

is  the  hand  of  the  court,  §  6,  a,  p.  20. 
derived  from  statute,  when,  g  6.  a,  p.  20. 
derived  from  scope  of  order,  g  6,  a.  p.  20. 
derived  primarily  from  court,  §  6,  a,  p.  20. 
is  trustee  for  all  parties,  g  6,  b,  p.  21. 
not  trustee  to  strangers,  g  6,  b,  p.  21. 
not  to  interfere  with  litigation  of  parties,  g  6,  b,  p.  21. 
to  have  care  and  custody  of  receivership  property,  §  6,  c,  p.  28. 
See  also  Fungtionb  and  Powbb& 

RECEIVER'S  LIABILITY, 
generally,  g  109,  p.  199. 
to  creditor,  g  109,  a,  p.  201. 
for  interest  on  bank  deposit,  g  109,  a,  p.  201. 
for  deposit  where  bank  fails,  g  109,  a,  p.  201. 
for  mingling  receivership  funds,  g  109,  a,  p.  201. 
for  deposit  made  without  order  of  court,  §  109,  a,  p.  201. 
for  trespass  and  torts,  g  109,  a,  p.  202. 
for  goods  consigned,  g  109,  a,  p.  202. 
for  loss  by  negligence,  g  109,  a,  p.  202. 
for  violation  of  order  of  court,  g  109,  a,  p.  202. 
to  proper  payment  of  funds,  g  109.  a,  p.  208. 
for  rent,  generally,  g  109,  a,  p.  208. 

accrued  prior  to  receivership,  g  86,  b,  p.  105. 

where  possession  of  premises  continued,  Appx.  p.  697. 

duration  of  determined  by  statute,  in  Illinois,  Appx.  p.  698. 
for  profit  on  receivership  funds,  g  109,  a,  p.  203. 
for  money  paid  under  void  appointment,  §  109,  a,  p.  202. 
for  violating  act  of  Congress,  g  109,  a,  p.  203. 
for  misappropriating  funds,  g  109,  a,  p.  208. 
for  labor  and  materials,  g  109,  a,  p.  208. 
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RBCEIVSR'S  LIABILITY,  continued. 

for  wages  due  at  time  of  appointment  determined  by  scope  of  order,  Appz. 

p.  097. 
for  illegal  freights  collected,  §  109,  a,  p.  203. 
for  cost  of  suit,  §  109.  a.  p.  208. 
none  for  statutory  injuries,  when,  g  109,  b,  p.  204. 
none  for  loss  without  his  fault,  §  109,  b,  p.  204. 
none  for  injury  before  appointment,  g  109,  b.  p.  204. 
none  for  injuries  after  appointment,  when,  §  109,  b,  p.  304. 
none  for  covenants  and  contracts  of  principal,  §  109,  b,  p.  204. 
none  for  eontract  of  principal  not  adopted  by  him,  §  109,  b,  p.  204. 
none  after  discharge,  §  109,  b,  p.  204. 
none  for  attorneys'  fees,  when,  g  109,  b,  p.  205. 
none  personal  on  official  contracts,  §  109,  b,  p.  205. 
none  personal  for  acts  ordered  by  court,  §  109,  b,  p.  205. 
none  for  speculative  profits,  §  109,  b,  p.  205. 
none  for  money  expended  in  good  faith,  §  109,  b,  p.  205. 
none  for  contracts  of  predecessor,  §  109,  b,  p.  206. 
to  follow  decree  absolutely  and  without  discretion,  g  110,  p.  206. 
for  specific  funds,  §  110,  p.  205. 
for  deviating  from  decree,  §  110,  p.  205. 
Joint  and  several,  §  111,  p.  206. 
for  use  of  trust  funds.  §  111,  p.  206. 
where  one  of  two  appropriates  funds,  §  111,  p.  206. 
when  criminal,  g  111,  p.  206. 
for  contempt,  when,  g  111,  p.  206. 
when  a  contempt  cannot  be  heard,  g  111,  p.  206. 
to  attachment,  when,  g  111,  p.  206. 
for  mingling  with  personal  funds,  g  111,  p.  206. 
of  quasi-publio  corporation,  for  personal  injury,  rule,  g  118,  p.  206. 
as  a  common  carrier,  generally,  g  109.  a,  p.  202;  g  112,  p.  208, 
in  matters  ex  amtraetu,  g  112,  p.  208. 
in  matters  ex  delicto,  g  112,  p.  208. 

for  personal  injuries,  g  112,  p.  208. 

on  connecting  line,  g  118,  p.  208. 

on  leased  line,  g  118.  p.  208. 

when  personal,  g  118,  p.  208. 

for  goods  sold,  g  114,  p.  211. 

for  loss  of  freight,  g  114,  p.  211. 

for  damages,  generally,  g  114,  p.  211. 

for  property  lost  in  transit,  g  114,  p.  211. 

for  property  not  reduced  to  possession,  g  114,  p.  211. 

for  property  in  transit;  bondholder,  §  114,  p.  211. 

for  negligent  destruction  of  property,  g  114,  p.  211. 

payable  from  current  receipts,  g  114,  p.  211. 

from  what  fund  payable,  g  114,  p.  211. 

for  necessary  repairs,  g  114,  p.  211. 

in  construction,  g  114,  p.  211. 
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RECEIVER  OF  NATIONAL  BANK,  continued, 
power  of,  to  avoid  illegal  preferences,  §  254,  p.  428. 

as  representative  of  government,  g  254,  p.  428. 
tiUe  of,  generally,  §  255,  p.  429. 

as  to  third  persons  or  corporations,  §  255,  p.  430. 

as  to  bonds  deposited  with  treasurer,  p.  255,  p.  480. 

as  to  levies,  §  255,  p.  432. 
liability  of,  generally,  §  256,  p.  482. 

liability  of  stockholders,  action  by  comptroller  precedent  to  recovery, 
§  258,  a,  p.  487. 

determined  by  comptroller,  §  258,  a,  p.  437. 

action  of  comptroller,  conclusive,  §  258,  a,  p.  437. 

under  statutes,  §  258,  a,  p.  442. 

action  to  enforce,  when  at  law  or  in  equity,  §  258,  a,  p.  487. 

enforced  against  executors  and  administrators,  §  258,  a,  p.  440L 

in  what  court  enforced,  §  258,  a,  p.  440. 

suit  to  recover,  limitation  of.  §  258,  b.  p.  445. 

defenses  to,  §  258,  b,  p.  448. 

right  of  defendant  to  set  off.  §  258,  a,  p.  438. 

suit  enforced  against  married  women.  §  258,  a,  p.  441. 
liability  of  directors,  generally,  §  260,  p.  448. 

character  of,  §  260.  p.  448. 

statute  relating  to,  §  260,  p.  448. 

nature  of  action  against,  §  260,  p.  448. 
suits  by,  generally,  §  257.  p.  488. 

in  what  court  to  be  brought,  §  257,  p.  483. 

for  what  causes  of  action,  §  267,  p.  485. 

to  collect  assets,  g  257,  p.  433. 

to  recover  wasted  or  lost  assets,  §  257,  p.  487. 

to  recover  stock  liability,  §  257,  p.  488. 

against  directors,  §  257,  p.  437.  ' 

Illegal  preferences,  statute  relating  to.  §  259,  p.  445. 

8ee  also  National  Bakks.  ^ 

RECEIVER  FOR  PARTNERSHIP, 
generally,  §  190,  p.  805. 
when  to  be  appointed,  for  breach  of  partnership  duty,  §191,  a,  p.  80t. 

for  violation  of  partnership  agreement,  §  191,  a,  p.  306. 

for  fraud  of  partner,  §  191,  b,  p.  306. 

for  serious  disagreement  between  partners,  §  191,  c,  p.  806. 

for  disagreement  regarding  disposition  of  property,  §  191,  c,  p.  806. 

for  mismanagement  by  partner  in  charge,  §  191.  d,  p.  806. 

for  violation  of  dissolution  agreement,  g  191,  e,  p.  807. 

for  appropriating  firm  property  to  individual  use,  §  191,  f,  p.  807. 

for  insolvency  of  limited  partnership,  §  191,  g,  p.  807. 

where  plaintiff  entitled  to  dissolution,  §  191,  h,  p.  307. 

where  upon  dissolution,  partners  disagree  as  to  adjustment,  §  191, 1, 
p.  807. 

for  insolvency  of  partner  in  charge  after  dissolution.  §  191,  j,  p.  307. 
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RECEIVER  FOR  PARTNEBSHIP.  continued. 

when  to  be  appointed,  for  exclusion  of  partner  from  profits,  §  191,  k,  p.  807. 

for  exclusion  of  partner  from  management,  §  191,  k.  p.  807. 

where  partners  all  dead,  &  191,  1,  p.  308. 

for  mismanagement  by  surviying  partner,  §  191,  m,  p.  808. 
when  not  to  be  appointed,  where  a  mere  disagreement  of  partners,  §  193,  a, 
p.  808. 

where  partnership  not  clearly  shown,  g  192,  b,  p.  808. 

where  lack  of  profits  only  ground,  §  192,  c,  p.  808. 

where  defendant  responsible  and  danger  of  loss  not  shown,  %  192,  d« 
p.  80a 

where  plainti£F  not  in  possession,  g  192,  e,  p.  80S. 

where  allegations  denied  by  answer,  g  192,  f,  p.  808. 

where  right  to  dissolution  does  not  clearly  appear,  g  192,  g,  p.  809. 

where  dissolution  probable  but  receiver  not  necessary,  g  192,  h,  p.  809. 
prerequisite  to  appointment,  generally,  g  198,  p.  809. 

must  be  partnership  in  fact  and  not  in  name,  g  193,  a,  p.  309. 

partnership  or  joint  interest  to  be  shown,  g  198,  a.  p.  809. 

agreement  for  partnership  insufilcient,  g  198,  a,  p.  809. 

▼iolation  of  agreement  must  be  substantial,  g  193,  b,  p.  310. 

sufficient  cause  for  dissolution  must  be  shown,  g  193,  b,  p.  310. 

quarrel  between  partners  not  sufficient,  g  193,  b,  p.  310. 
who  appointed,  generally,  g  194,  p.  311. 

partner  when  eligible,  g  194,  p.  811. 
in  case  of  retiring  partner,  g  195,  p.  818. 

danger  of  loss  a  necessary  element,  §  195,  p.  815. 
in  case  of  assignment  by  insolvent  partner,  g  196.  p.  316. 
in  case  of  dissolution  by  death;  g  197,  p.  316. 
in  case  of  limited  partnership,  g  199,  p.  819. 
in  case  of  expiration  of  partnership  agreement,  g  200,  p.  321. 
in  case  of  exclusion  of  partner,  generally,  g  201,  p.  321. 
in  case  of  fraud  by  a  partner,  g  202,  p.  323. 
In  case  of  mismanagement  by  partner,  g  203,  p.  324. 
in  ease  of  insolvency,  g  204,  p.  326. 
on  application  of  creditor,  g  198,  p.  318. 
before  dissolution,  g  206,  p.  832. 
miscellaneous  ground,  g  207,  p.  385. 
special  grounds  for  refusal  of,  g  208,  p.  835. 
powers  and  duties  of,  g  209,  p.  336. 

regulated  by  order  of  appointment,  g  209,  a,  p.  836. 

Utle  not  in  receiver,  g  209,  b,  p.  336. 

cannot  loan  receivership  funds,  when,  g  209.  c,  p.  837. 

disinterested  as  to  both  parties,  g  209,  d,  p.  337. 

care  and  diligence  required,  g  209,  e,  p.  337. 

salts  by,  in  foreign  states,  g  209,  f ,  p.  337. 

suit  by,  in  own  name,  g  209,  f ,  p.  337. 

power  limited  to  power  of  firm,  g  209,  g,  p.  337. 
effect  of  appointment,  as  to  liens,  g  210,  p.  888. 
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RBCEIVER  FOR  PARTNERSHIP,  continued. 

effect  of  appointment,  as  to  possession*  §  210,  p.  838. 

as  to  rights  of  partners,  g  210,  p.  83a 
when  manager,  §  211,  p.  339. 
form  of  bond  for.  No.  22,  p.  658. 
form  of  assignment  to,  No.  25,  p.  660. 

RECEIVERS  PETITION, 

for  order  of  authority,  §  400,  p.  618. 
See  Pbtition. 

RECEIVER'S  POSSESSION, 

how  interfered  with,  by  levy  of  executions  and  attachments,  §  43,  p.  121; 
§  44,  note,  p.  122;  g  45,  p.  126. 

by  garnishment,  §  43,  p.  121. 

by  distress  for  rent,  g  43,  p.  121. 

by  tax  officers,  §  43,  p.  121. 

by  force,  g  43,  p.  121. 

by  trespasses,  g  43,  p.  121. 

by  ejectment,  g  43,  p.  121;  g  45,  p.  126. 

by  strikes  and  conspiracies,  g  43,  p.  121;  g  46,  p.  130. 

by  rival  receivers,  g  43,  p.  121. 

by  unlawful  withholding,  g  43,  p.  121. 

by  replevin,  g  45,  p.  126. 

by  untrue  circulars  and  publications,  g  43,  p.  121. 

by  suits  against,  without  leave,  §  43,  p.  121. 

by  bankruptcy  proceedings,  g  43,  p.  121. 

by  condemnation  proceedings,  g  43,  p.  121. 

by  infringement  of  patents,  g  43,  p.  121. 

by  order  of  court  of  co-ordinate  Jurisdiction,  g  48,  p.  121. 

by  state  and  Federal  courts,  g  44,  p.  122. 

by  co-ordinate  court,  g  44,  p.  122. 

by  courts  of  concurrent  jurisdiction,  g  44,  p.  122. 

by  suits  in  foreign  courts,  g  45,  p.  126. 

under  irregular  order,  g  45,  p.  126. 

a  contempt,  when,  g  45,  p.  126. 

enjoined,  g  45,  p.  126. 

property  in  foreign  jurisdiction,  when,  §  47,  p.  132. 

leave  of  court  required,  g  47,  p.  132. 

by  landlord,  g  47,  p.  132. 

as  to  collection  of  money,  §  47,  p.  132. 
duty  of  receiver  as  to,  generally,  §  48,  p.  133. 

diligence  required,  g  48,  p.  183. 

when  exercise  excused,  g  48,  p.  133. 

aid  of  court  may  be  demanded,  §  48,  p.  133. 

protected  in  foreign  jurisdictions,  g  48«  p.  133. 
effect  of,  as  to  rents,  g  51,  p.  136. 

as  to  tenants,  g  51,  p.  136. 

against  foreign  creditors,  g  48,  p.  183. 
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RECEIVER'S  POSSESSION,  continued.  I 

efiect  of,  as  to  public  improyements,  ^  49,  p.  185.  | 

as  to  new  business,  §  50,  p.  185. 

as  to  set-off,  §  55,  p.  188. 

as  to  exemptions,  §  56,  p.  139. 

as  to  executors  and  administrators,  §  57,  p.  189.  | 

as  to  title;  §  59,  p.  142. 
extent  of,  as  to  secured  creditor,  %  58,  p.  186. 

as  to  taxes,  §  54,  p.  187. 
to  wbom  restored  on  dismissal  of  bill,  §  52,  p.  136. 
of  corporation,  peculiarities  of,  §  242,  p.  416. 
general  nature  of,  as  to  third  parties,  g  404,  p.  620. 

RECEIVER'S  POWERS, 

generally,  §  8,  p.  8;  §  24,  p.  81. 

under  English  Judicature  Act  1878,  g  8,  p.  8. 

under  "  Companies'  Act,"  §  8,  p.  8. 

statutory,  mainly,  §  6,  a,  p.  20. 

source  of,  §  24,  p.  81. 

statutory  enactments,  g  24,  p.  81;  §  25,  c,  p.  84. 

English  practice,  g  25,  a,  p.  82. 

American  prftctice,  g  25,  a,  p.  82. 

practice  of  court  of  equity,  §  24,  p.  81. 

practice  of  particular  court,  §  25,  b,  p.  88. 

embraced  in  order,  g  25,  a,  p.  82. 

limitation  of,  g  25.  d,  p.  84. 

when  terminated,  25,  e,  p.  84. 

under  irregular  appointment,  g  25,  f,  p.  85. 
retrospective  action  of  court,  effect  of,  g  25,  f,  p.  85. 
when  authorized,  g  26,  b,  p.  85. 
to  borrow  money,  g  26,  a,  p.  85;  g  26,  b,  p.  85. 
to  loan  money,  authority  of  court  required,  §  27,  a,  p.  87. 

to  whom  to  be  loaned,  g  27,  b,  p.  87. 

when  liable  for  interest,  g  27.  d,  p.  87. 
to  compromise  debts,  may  be  general,  g  28,  b,  p.  88. 

authority  of  court  required,  g  28,  a,  p.  88. 

doubtful  claims,  g  407,  p.  628. 

no  power  to  commute,  g  28,  d,  p.  88. 

statutory  liability,  g  28,  c,  p.  88. 
to  employ  counsel,  when  order  not  required,  §  29,  a,  p.  89. 

must  be  general  or  special,  g  29,  a,  p.  89. 

compensation  of,  g  29,  a,  p.  89. 

who  employed,  g  29,  b,  p.  90.  | 

complainant's  solicitor  not  eligible,  g  29,  b,  p.  90.  j 

to  sue,  generally,  §  80,  p.  91.  | 

under  direction  of  court,  g  80,  a,  p.  92. 

limitation  of,  g  80.  b,  p.  92;  g  894.  p.  611. 

leave  of  court  required,  g  80,  c,  p.  92. 

authority  must  be  alleged,  g  80,  d,  p.  92. 
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RECEIVER'S  POWERS,  continued, 
to  sue,  extent  of  power,  g  80,  e,  p.  92. 

for  property  converted,  §  42,  p.  119. 

to  set  aside  irregular  attachment,  §  42,  p.  119. 

to  sue  in  foreign  jurisdiction,  ^  68,  p.  145. 

on  contract  of  insurance,  Appz.  p.  698. 
to  make  repairs,  under  direction  of  court,  §  31,  a,  p.  93. 

authority  of  court,  §  81,  b,  p.  98. 

applied  to  railways,  §  81,  b,  p.  98. 
to  purchase  supplies,  labor,  etc.,  sanction  of  court  when,  §  82,  p.  96. 

extent  of.  §  82,  p.  94. 

binds  trust  property,  g  82,  p.  94. 

application  to  railways,  §  32,  p.  94. 
to  continue  business,  must  be  clearly  shown,  §  83,  p.  96. 

limitation  of,  §  88,  p.  96. 

as  applied  to  partnership,  g  33,  p.  96. 

applied  to  railway  receiverships,  g  88,  p.  96. 

as  to  new  business,  §  88,  p.  96. 
to  sell,  extent  of,  §  84,  a,  p.  98. 

order  of  court  required,  §  34,  a,  p.  98. 

when  ordered,  §  34,  a,  p.  98. 

requisites  of  order,  g  84,  a,  p.  98. 

what  required  of  purchaser,  g  34,  b,  p.  99. 

protection  of  receiver  in,  g  34,  b,  p.  99. 

application  of  rule  of  caveat  emptor^  g  84.  b,  p.  99. 

confirmation  of  court  required,  g  34,  b,  p.  99. 

evidence  of  sale,  deed,  g  84,  b,  p.  99. 

notice  to  purchaser,  g  84,  c,  p.  101. 

attack  of  sale,  how  made,  g  84,  c,  p.  101. 

only  on  day  named,  Appx.  p.  698. 
to  perform  contracts,  not  granted  generally,  g  85,  a,  p.  102. 

when  court  will  require,  g  85,  a,  p.  102. 

receiver  may  avoid  when,  g  85,  a,  p.  102. 
to  lease,  authority  of  court  required,  g  86,  a,  p.  104. 

limitation  as  to  time,  g  86,  a,  p.  104. 

must  be  in  reasonable  time,  g  86,  b,  p.  105. 
in  foreign  jurisdiction,  as  to  property,  limitation  of,  generally,  §  87,  p.  106. 

English  rule,  g  87,  a,  p.  108. 

American  rule,  g  37,  b.  p.  109. 
to  Impeach  fraudulent  transactions,  limitation  of,  g38,  p.  111. 

as  representative  of  creditors,  g  38,  p.  111. 

as  representing  corporation,  g  88,  p.  111. 
to  collect  stock  subscriptions,  prerequisites  of,  g  89,  p.  115. 

fraudulent  cancelations,  g  89,  p.  116. 

application  of  rule  to  banks,  §  89,  p.  115. 
to  enforce  assessments,  g  408,  p.  628. 
to  enforce  liability  of  stockholder,  Appx.  p.  697. 
to  issue  certificates,  Incident  to  borrow  money,  g  40,  p.  117. 
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RECEIVER'S  POWERS,  continued. 

to  issue  certificates,  authority  of  court  required,  when,  §  40,  p.  117. 
to  appeal,  limitation  of,  §  41,  p.  117. 

where  personally  interested,  §  41,  p.  117. 
to  use  seal  of  corporation,  §  42,  p.  119. 
to  take  notes  instead  of  money,  §  42,  p.  119. 
to  surrender  collaterals,  §  42,  p.  119. 
to  satisfy  mortgages,  §  42,  p.  119. 
to  subject  property  to  lien  for  storage,  §  42,  p.  119. 
to  receive  money  before  due,  §  42,  p.  119. 
to  execute  summary  order  of  ejectment,  §  42,  p.  119. 
to  compel  disclosure  of  knowledge,  §  42,  p.  119. 
not  to  be  delegated,  §  42,  p.  119. 
tender  to,  not  good,  §  42,  p.  119. 

may  not  be  mortgagee  of  receivership  property,  §  42,  p.  119. 
as  to  rents  accrued,  §  42,  p.  119. 
as  to  discrimination  in  freight,  §  42,  p.  119. 
limited  by  charter  of  corporation,  §42,  p.  119. 
derived  from  act  of  court  and  not  parties,  §  58,  note,  p.  141. 
as  to  acts  uUra  wres,  §  70,  b,  p.  156. 
in  supplementary  proceedings,  §  70,  c,  p.  156. 
under  creditor's  bills,  g  70,  c,  p.  156. 
to  interfere  in  suit  pending,  §  70,  c,  p.  156. 
in  supplementary  proceedings,  g  154,  p.  256. 

in  foreign  jurisdiction,  §  158,  p.  262. 
hi  case  of  partnership,  g  209,  p.  886. 

to  pay  preferred  claims  of  railways,  grounds  of  allowance,  g  276,  p.  476. 
in  payment  of  preferred  claims  for  railways,  §  280,  b,  p.  494. 
for  railway  companies,  generally,  §  274,  p.  471;  §  283,  p.  501. 

to  restrain  illegal  acts,  §  288,  e,  p.  508. 

to  disaffirm  illegal  acts  of  officers,  §  288,  e,  p.  603. 

limitations  of,  §  284,  p.  507. 
when  acting  as  manager,  g  402,  p.  619. 
to  petition  for  statement  of  authority,  §  400,  p.  618. 

RECEIVERS  OF  RAILWAYS, 

attitude  of  courts  toward,  g  270,  p.  452. 
appointment  of,  generally,  g  272,  p.  456. 

notice  of  application  for,  g  271,  p.  454. 

where  directors  unlawfully  lease  the  road  and  property,  g  272,  p.  466. 

where  directors  delegate  management  to  another  corporation,  g  272,  a, 
p.  456. 

where  default  in  mortgage  indebtedness,  g  272,  b,  p.  467. 

where  corporation  is  insolvent,  g  272,  b,  p.  457. 

where  default  in  payment  of  taxes,  g  272,  b,  p.  461. 

where  security  inadequate,  g  272,  b,  p.  461. 

where  default  in  interest,  g  272,  b,  p.  461. 

where  revenues  are  misapplied,  g  272,  c,  p.  468. 

where  revenues  and  income  are  being  diverted,  g  272,  c,  p.  468. 
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RECEIVERS  OF  RAILWAYS,  continued. 

appointment  of,  where  income  of  profits  are  pledged  and  default  in  in- 
terest, §  272,  d,  p.  464. 
where  mismanairement  by  oflScers  and  directors,  §  272,  e,  p.  465. 
where  corporate  funds  are  being  embezzled,  §  272,  e,  p.  465. 
where  property  is  being  wasted,  g  272,  e,  p.  465. 
where  none  competent  to  have  custody,  §  272,  f,  p.  466. 
where  a  failure  to  elect  officers,  g  272,  f ,  p.  465. 
where  statutory  cause  for  appointment,  §  272,  g,  p.  465. 
where  statutory  cause  for  revoking  the  charter,  §  272,  g,  p.  465. 
when  not  appointed,  generally,  §  278,  p.  465. 

where  no  notice  of  application  given,  §  273,  a,  p.  466. 

where  no  fraud  or  breach  of  trust  is  alleged,  g  278,  b,  p.  467. 

where  breach  of  condition  in  mortgage  not  clearly  shown,  §  278,  c, 

p.  467. 
where  right  to  foreclose  doubtful,  §  278,  c,  p.  468. 
where  application  by  minority  stockholders,  §  278,  d,  p.  468. 
where  default  in  interest  alone  insufficient,  g  278,  e,  p.  468. 
where  danger  of  loss  is  not  shown,  §  278,  e,  p.  468. 
where  plaintiff  has  adequate  remedy  at  law,  §  278,  f ,  p.  469. 
Where  by  statute  officers  are  made  trustees,  §  278,  g,  p.  469. 
where  mere  disagreement  as  to  management,  §  278,  i,  p.  471. 
where  the  rights  of  third  persons  are  affected,  §  278,  h,  p.  471. 
powers  of,  generally,  g  274,  p.  471. 

derived  from  order  of  appointment,  g  274,  p.  471. 
to  pay  unsecured  claims,  g  275,  p.  472. 

on  what  based,  g  275,  a,  p.  478. 

limitations  of,  g  275,  b,  p.  478. 
to  pay  preferred  claims,  grounds  of  allowance,  g  276,  p.  476. 

based  on  necessity  to  preserve  property,  g  276,  a,  p.  476. 

based  od  application  of  mortgagor  for  foreclosure,  g  276,  b,  p.  476. 

based  on  diversion  of  income,  g  276.  c,  p.  477. 

based  on  statute,  g  276,  d,  p.  479. 

based  on  application  of  income  to  interest  or  Improve- 
ments, g  276,  e.  p.  481. 

based  on  practice  of  courts  of  equity,  g  278,  p.  485. 

based  on  equitable  powers  of  court,  g  278,  b,  p.  485. 

confined  to  operating  expenses,  g  276,  e,  p.  481. 

rule  in  Federal  courts,  generally,  g  279.  p.  486. 

application  to  rolling  stock,  g  2b0,  p.  491. 

applied  to  car  trusts,  g  280,  p.  491. 

car  trusts,  return  of  property,  g  280.  d,  p.  494. 

discretion  of  receiver  in.  g  280,  b,  p.  494. 
payment  of  claims  not  preferred,  advances  to  complete  road,  g  281,  a, 
p.  498. 

damages  by  fire,  g  281,  b,  p.  498. 

attorneys'  fees,  when,  g  281,  c,  p.  498. 

goods  sold  after  mortgage  given,  g  281,  d,  e,  p.  498. 
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HBCEIVERS  OF  RAILWAYS,  continued, 
powers  of,  their  extent,  §  282,  p.  500. 

to  preserve  property,  §  288,  a,  p.  501. 

to  operate  road.  §  288,  a,  p.  501. 

to  collect  debts,  283,  b,  p.  502. 

to  reduce  property  to  possession,  g  288,  c.  p.  503. 

to  disaffirm  unlawful  acts  of  officers,  §  288,  d,  p.  503. 

to  restrain  illegal  acts,  §  283.  e,  p.  503. 

to  defend  suits  and  proceedings,  g  283,  f ,  p.  504 

to  make  traffic  arrangements,  g  283,  g.  p.  504. 

as  to  unfinished  contracts,  g  283,  h,  p.  505. 

as  to  adoption  of  unexpired  leases,  g  283,  i,  p.  506. 

limitations  of,  g  284,  p.  507. 
power  implied,  from  general  order,  g  277,  a,  p.  482. 

to  pay  for  labor  and  supplies,  g  277,  a,  p.  482. 

ordinary  operating  expenses,  g  277,  a,  p.  482. 

limited  to  public  corporations,  g  277,  b,  p.  484. 
liability  of.  generally,  g  285,  p.  508. 

as  common  carriers,  g  285,  a,  p.  509. 
exception  to  rule,  g  285,  a,  p.  610. 

supersedes  that  of  corporation,  g  285,  b,  p.  515. 

when  personal,  g  285,  c,  p.  516. 

when  official,  g  285,  d,  p.  516. 

on  executory  contract  of  railway,  g  285,  e,  p.  516. 

effect  of  discharge,  on,  g  286,  p.  517. 
•certificates  of,  issued  by  order  of  court,  g  287,  a,  p.  523. 

non-negotiable,  g  287,  b,  p.  522. 

holder  takes  with  notice,  g  287,  c,  p.  522. 

when  not  preferential,  g  287,  d,  p.  523. 

must  be  for  purpose  authorized,  g  287,  e,  p.  524. 

issued  with  caution,  g  287,  f,  p.  524. 

payment  protested  by  court,  g  287,  g,  p.  525. 

Yidfdity,  when  questioned,  §  287,  h,  p.  525. 
effect  of  discharge,  on  his  liability,  g  286,  p.  517. 

RECEIVER'S  REMOVAL  AND  DISCHARGE, 
generally,  g  330,  p.  557. 
by  whom  to  be  made,  g  330,  c,  p.  560. 
not  subject  to  appeal,  g  330,  e,  p.  564. 
rests  in  sound  discretion  of  court,  g  330,  f,  p.  564. 
See  also  Dibchargb  and  Rbmoyai^ 

«BCBIVER'S  REPORT, 
generally,  g  355,  p.  593. 

must  be  to  court  appointing  him,  g  356,  a,  p.  594. 
to  be  referred  to  a  master,  g  356,  b,  p.  594. 
objections  to  master's  findings  on,  g  356,  c,  p.  594. 
no  appeal  from  order  approving,  g  356,  e,  p.  595. 
approval  of,  g  356,  f ,  p.  594. 

See  also  Accouirr. 
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RECEIVER'S  BALE. 

purchaser's  liability,  Appx.  p.  698. 
purchaser  may  withdraw  bid,  when,  Appx.  p.  698. 
See  also  Salb. 

RECEIVER'S  SUITS  (Against  Recbitbb). 
Judicial  discretion  in,  %  898,  p.  617. 
leave  of  court,  required  generally,  §  92,  p.  182;  g  895,  p.  612. 

as  to  levies,  §  98,  p.  188. 

what  determined  by,  §  98,  p.  188. 

when  property  wrongfully  obtained,  §  98,  p.  188. 

wlien  denied,  §  98,  p.  188. 

when  revoked,  §  98,  p.  188. 

to  establish  liens,  §  98,  p.  188. 

when  waived  by  statute,  §  98,  p.  188. 

necessary  allegations,  §  98,  p.  188. 
how  obtained.  §  98,  p.  188. 

under  act  of  Congress  March  8,  1887,  §  94,  a,  p.  186. 

when  receiver  is  manager,  §  94,  b,  p.  187. 

not  required  when  receiver  common  carrier,  §  94,  b,  p.  187. 

under  garnishment  process,  §  94,  c,  p.  188. 

not  required  in  action  for  damages,  §  94,  d,  p.  188. 

where  judgment  prior  to  receivership,  §  94,  e,  p.  188. 

in  re  execution  sales,  §  94.  e,  p.  188. 

where  property  wrongfully  held,  §  94,  f,  p.  189. 

in  action  of  trover,  §  94,  f,  p.  189. 

when  waived,  §  94,  g,  p.  189. 

effect  of  Judgment,  §  94.  g,  p.  189. 
when  in  separate  action,  §  95,  p.  190. 
when  in  original  action,  §  95,  p.  190. 
in  what  court  brought,  §  95,  p.  190. 

where  facts  disputed,  g  95.  p.  190. 
in  chancery,  constitutional  limitation,  g  95,  p.  190. 

extent  of  power,  g  96.  p.  190. 
may  not  be  brought,  for  trespass  of  principal,  g  96,  p.  192. 

for  negligence  of  employees  in  statutory  proceedings,  g  96,  p.  192. 

for  tort  of  predecessor,  g  96,  p.  192. 
mandamus  not  sustainable,  when,  g  96,  p.  192. 
may  be  sued  for  negligence  of  employees,  when,  g  96,  p.  192w 
restraint  of,  where  personally  liable,  g  97,  p.  198. 

where  officially  liable,  g  97,  p.  198. 

where  application  to  be  made,  §  97,  p.  198. 

regarding  other  than  receivership  property,  g  97,  p.  198. 
may  be  restrained,  when,  g  97,  p.  198. 
when  may  be  enjoined,  g  101,  p.  197. 
what  court  may  enjoin,  g  101,  p.  197. 
defenses,  extent  of,  g  98,  p.  194. 

in  statutory  proceedings,  g  98,  p.  194. 

statute  of  limitations,  g  98,  p.  194. 
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RECEIVER'S  SUITS  (Against  Rbcbiysr),  continued, 
character  of  judgment,  generally,  §  99,  p.  195. 

when  conclusive,  §  99,  p.  195. 

when  a  nullity,  §  99,  p.  195. 
form  of  judgment,  §  897,  p.  617. 

when  receiver  a  necessary  party  to,  generally,  §  100,  p.  196. 
when  receiver  not  a  necessary  party  to,  g  100,  p.  196. 
effect  of  discharge  as  to,  §  103,  p.  197. 
effect  of,  under  void  appointment,  §  396,  p.  615. 
See  also  Suits  agaiust  Rscbiveb. 

RECEIVER'S  SUITS  (by  Recbivbr). 
limitation  of  power,  §  894,  p.  611. 
must  be  authorized  by  court,  generally  or  specially,  g  69,  p.  153. 

exception  under  act  of  Congress,  g  69,  p.  154. 
authority  may  be  conferred  by  decree,'^  6.9,  a,  p.  155. 
authority  in  partnership  receiverships,  g  69,  b,  p.  155. 
no  authority  required  where  suit  in  court  of  appointment,  g  69,  c,  p.  165. 

in  case  of  waste,  g  69,  d,  p.  155. 

if  power  given  by  statute,  g  69,  e,  p.  155. 
leaye  given  in  discretion  of  court,  g  69,  f,  p.  165. 
leave  not  given  if  right  to  not  recover  is  clear,  g  69,  f,  p.  155. 
limited  to  person  or  corporation  over  whose  property  ap- 
pointed, g  70,  p.  156. 
power,  when  represents  creditors,  g  70,  a,  p.  156. 

extended  by  statute,  §  70,  a,  p.  156. 

with  reference  to  acts  ultra  vires,  g  70,  b,  p.  156. 
in  supplementary  proceedings,  g  70,  b,  p.  156. 
on  creditor's  bills,  g  70,  c,  p.  156. 
leave  to  continue  pending  action,  g  71,  p.  158. 
leave  must  be  alleged,  g  71,  p.  158. 

authority  to  sue  must  be  shown,  g  71,  p.  168;  Appx.  p.  698. 
allegations  necessary,  §  71,  a,  p.  158;  g  893,  p.  611. 
form  of  allegations,  g  893,  p.  611. 

must  show  time  and  mode  of  appointment,  g  71,  b,  p.  169. 
giving  of  bond  must  be  shown,  g  71,  c,  p.  169. 
in  what  name  to  sue,  g  891,  p.  611. 
when  in  his  own  name,  g  73,  p.  160. 

where  order  so  directs,  g  73,  a,  p.  161. 

where  statute  authorizes,  g  73,  b,  p.  161. 
when  not  in  his  own  name,  g  73,  c,  p.  161. 
in  insolvency  proceedings,  §  73.  p.  168. 
in  foreign  jurisdiction,  generally,  g  78,  a,  p.  163. 

English  rule,  g  73,  b.  p.  168. 

later  English  rule,  g  78,  c,  p.  164. 

early  American  rule,  g  78,  d,  p.  165. 

later  American  rule,  g  78.  e,  p.  165. 

present  American  rule,  g  78,  e,  p.  165. 

where  citizens  of  it  is  interested,  g  78,  (3),  p.  167. 
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RECEIVER'S  SUIT  (by  Rbgsivbr),  continued. 

in  foreign  jurisdiction,  based  on  comity,  §  78,  (2),  p.  167. 

as  to  realty.  §  74,  p.  170. 
in  state  where  appointed,  %  73,  (1),  p.  167. 
in  matters  of  fraud,  generally,  §  75,  p.  171. 
to  recover  property  in  actions  for  limited  divorces,  §  75,  p.  171. 
in  actions  for  alimony,  §  75,  p.  171. 
in  conversions  of  property  by  debtor,  §  75,  (1),  p.  171. 
in  conversion  by  strangers,  §  75,  (1),  p.  171. 
on  bill  for  discovery  (N.  J.),  §  75,  (2),  p.  171. 
to  remove  fraudulent  liens,  g  75,  (8),  p.  171. 
as  to  assets  under  invalid  mortgage,  §  75,  (4),  p.  171. 
to  reach  concealed  assets  or  misappropriated  property,  §  75,  (5),  p.  171. 
to  recover  trust  money,  §  75,  (6),  p.  171. 
to  recover  illegal  interest  paid  out,  §  75,  (7),  p.  171. 
to  avoid  conveyance,  g  75,  (8),  p.  171. 
to  recover  corporate  securities  transferred,  §  75,  (9),  p.  171. 
to  determine  validity  of  mortgage,  g  75,  (10),  p.  171. 
to  cancel  judgment,  g  75.  (11).  p.  171. 
to  cancel  invalid  mortgage,  g  75,  (12),  p.  171. 
to  recover  abstracted  property,  g  75,  (13),  p.  171.       1 
to  recover  illegal  dividends,  g  77,  p.  178. 
against  officers  and  directors,  generally,  g  76,  p.  172. 

for  misconduct,  g  76,  p.  172. 

in  case  of  acts  tiUra  vires,  g  76,  p.  172. 

in  case  of  excess  of  indebtedness,  g  76,  p.  172. 

in  case  of  void  transfers,  g  76,  p.  172. 

of  insolvent  corporation,  §  76,  p.  172. 

to  avoid  illegal  chattel  mortgage,  g  76,  p.  172. 

to  compel  surrender  of  assets,  g  76,  p.  172. 

defense  to,  g  76,  p.  172;  g  77,  p.  173. 
against  stockholders,  when  brought,  g  77,  p.  173. 

how  brought,  g  77,  p.  173. 

on  statutory  liability,  g  78,  p.  177. 

to  what  extent  enforced,  g'77,  p.  173. 

limitation  on  receiver's  power,  g  77,  p.  173. 

defenses  to,  g  77,  p.  173. 

for  unpaid  subscriptions,  generally,  g  77,  p,  173. 

all  equities  settled,  g  77,  p.  173. 
to  invalidate  liens,  generally,  g  79,  p.  178. 
to  determine  validity  of  levy,  how  begun,  g  79,  p.  178. 
as  to  legal  title  of  property  when  held  adversely,  g  79,  p.  178. 
for  an  accounting  in  favor  of  mortgagor,  g  79,  p.  178. 
against  persons  not  parties,  how  begun,  g  79,  p.  178. 
when  replevin  maintainable,  g  80,  p.  179. 
when  distraint  maintainable,  g  80,  p.  179. 
against  assignee,  when  maintained,  g  80,  p.  179. 
on  debtor's  bond,  when  maintainable,  g  80.  p.  179. 
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RECEIVER'S  SUIT  (by  Rbceiybb),  continued, 
defenses  to,  generally,  §  81,  p.  180. 
set-off,  §  81,  p.  180. 

Invalidity  of  appointment,  §81,  p.  180. 
See  also  Suit  bt  Rbcbiybk. 

RECEIVER'S  TITLE. 

how  defined,  §  58,  p.  140. 

in  absence  of  formal  assignment,  g  59,  p.  143. 

effect  of  receiver's  possession  as  to,  §  59,  p.  142. 

when  not  absolute,  §  59,  p.  142. 

with  reference  to  corporate  functions,  §  59,  p.  142. 

effect  of  possession  as  to,  §  59,  p.  142. 

special  as  to  res,  §  59,  p.  142. 

merely  possessory  in  character,  §  59,  p.  142. 

distinguished  from  legal  title,  §  59,  p.  142. 

as  affected  by  character  of  property,  §  59,  p.  142. 

as  to  subsequently  acquired  property,  §  60,  p.  143. 

in  supplementary  proceedings,  §  60,  p.  143. 

under-conditional  contracts,  §  60,  p.  143. 

with  reference  to  accrued  indebtedness,  §  60,  p.  148. 

as  to  future  indebtedness,  §  60,  p.  148. 

in  statutory  proceedings,  generally,  §  61,  p.  144. 

as  to  real  and  personal  property,  §  61,  p.  144. 
in  actions  pendente  litSy  %  62,  p.  145. 
as  to  choses  in  action,  generally,  §  64,  p.  146. 

when  accrues,  §  64,  p.  146. 

from  nonresidents,  §  63,  p.  145. 

to  set  aside  assignment  of,  g  64,  p.  146. 
to  real  estate,  generally,  §  66,  p.  148. 

in  foreign  jurisdictions,  §  64,  p.  146. 
Massachusetts  rule.  §  64,  p.  146. 
New  York  rule,  §  65,  p.  147. 
English  rule,  §  65,  p.  147. 
extent  of,  as  to  the  debtor,  §  67,  p.  149. 

as  to  creditors,  §  67,  p.  149. 

as  to  frauds  on  creditors,  §  67.  p.  149. 

as  to  individual  or  corporation,  §  67,  p.  149. 

as  affected  by  statute.  §  67,  p.  149. 
subject  to  existing  liens,  g  68,  p.  150. 
in  supplementary  proceedings,  g  153,  p.  255. 
when  appointed  to  obtain  satisfaction  of  a  suit  at  law,  Appx.  p.  699. 
See  also  Title. 

RECEIVER  OF  TRUST  PROPERTY, 
when  appointed,  generally,  g  305,  p.  589. 
in  lieu  of  trustees,  g  306,  a,  p.  540. 
over  testamentary  trustees,  §  308,  p.  544. 
for  infants'  estates,  g  309,  p.  545. 
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RECEIVER  OP  TRUST  PROPERTY,  continued, 
when  appointed,  for  lunatics'  estates,  §  810,  p.  547. 
in  re  assignments,  §  S07,  p.  548. 
when  not  appointed,  §  805,  b,  p.  548. 

RECEIVERSHIP, 

origin  of  the  law  of,  §$  1,  p.  3. 

RECEIVERSHIP  FUND. 

claims  against,  generally,  $  840,  p.  568. 

receiver  must  be  disinterested  in,  §  840,  a,  p.  568. 
must  be  paid  in  the  order  of  distribution,  g  840,  b,  p.  569. 
must  be  proved  within  time  allowed  by  court,  g  840,  c,  p.  569. 
how  determined,  §  840,  d,  p.  570. 
what  allowed  as  such,  g  841,  p.  573. 

preferred  claims  against,  ground  of  allowance,  §  842,  p.  574. 
when  supplies  a  preferred  claim,  §  348,  p.  576. 
nature  of  those  preferred,  g  843,  p.  576. 

when  not  preferred,  though  of  a  nature  to  be  preferred,  §  848,  p.  579. 
distribution  of,  generally,  g  858,  p.  595. 

RECOVERY, 

extent  df,  in  suit  by  receiver  of  corporation,  §  286,  a,  p.  402. 
See  Dahagks  and  Judomsnt. 

REDEMPTION, 

power  of  receiver  to  make,  %  288,  f ,  p.  887. 

has  same  power  as  corporation,  §  70,  note,  p.  156. 

REFEREE. 

in  appointment  of  receiver,  g  885,  p.  608. 

REFERENCE. 

when  required  in  appointment  of  receiver,  g  885,  p.  608L 

REFUSAL, 

to  discharge  receiver,  grounds  for,  g  830,  g,  p.  566. 
of  receiver  to  act,  practice,  g  406,  p.  622. 

REMEDY, 

receivership  is  an  ancillary  and  provisional,  g  2,  p.  8, 
at  law  a  bar  to  appointment,  g  5,  b,  note,  p.  12. 

REMOVAL. 

of  receiver,  generaUy,  g  880,  p.  557. 

notice  of  application,  §  830,  a,  p.  557. 

application  for,  g  880,  b,  p.  558. 

in  sound  discretion  of  court,  g  880,  f ,  p.  559. 

by  whom  to  be  made,  g  880,  c,  p.  560. 

grounds  for,  g  880,  d,  p.  562. 

not  subject  to  appeal,  g  880,  e,  p.  564. 

effect  of,  g  880,  f,  p.  564. 

grounds  for  refusal  to  order,  g  880,  g,  p.  566. 


INDEX.  791 

[Beferenoee  are  to  aectlons  and  Tpagea  In  body.] 

KSNT8, 

effect  of  receiver's  possession  as  to,  §  51,  p.  186. 
liability  of  receiver  for,  generally,  §  121,  p.  220;  g  86,  p.  104;  §  109,  a, 
p.  208;  Appx.  p.  698. 

when  possession  of  premises  continued,  Appx.  p.  698. 

of  corporation,  §  284,  b,  p.  898. 

as  against  mortgagees,  §  121,  p.  220. 
when  to  be  paid  to  plaintiff,  §  12,  d,  note,  p.  85. 
when  prior  to  mortgage,  §  82.  note,  p.  94. 
form  of  order  to  pay,  No.  88,  p.  670. 

when  a  preferred  claim  against  receivership  fund,  §  842,  p.  574. 
when  not  a  preferred  claim  against  receivership  fund,  §  843,  p.  579. 
duration  of,  determined  by  statute,  giving  time  for  winding  up  concern, 

Appx.  p.  698. 
due  to  car  trusts,  how  determined,  §  280,  c,  p.  495. 

RENTS  AND  PROFITS, 

to  be  included  in  order  for  distribution  when,  g  858.  d,  p.  599. 
appointment  of  recover  for,  in  foreclosure  cases,  §  815,  p.  548. 
See  also  Pbofitb  and  Rents. 

REPAIRS. 

power  of  receiver  to  make,  §  81,  p.  98. 
to  be  authorized  by  court,  §  81,  note,  p.  98. 
liability  of  receiver  for,  generally,  §  114,  p.  211. 
for  rented  property,  g  114,  p.  21 1. 

REPEAL  OP  CHARTER, 

grounds  for  appointment  of  receiver  of  corporation,  g  225,  f ,  p.  861. 
See  also  Chabtsr  and  Appoentment. 

REPLEVIN. 

possession  Interfered  with  by,  §  44,  p.  122. 
when  receiver  may  maintain,  §  80,  p.  179. 
See  aJso  Rbcbiveb'b  Suits. 

REPORT, 

of  receiver,  duty  to  make,  generally,  g  855,  p.  598. 
must  be  to  court  appointing  him,  g  856,  a,  p.  594 
to  be  passed  upon  by  a  master,  g  856,  b,  p.  594. 
no  appeal  from  order  approving,  g  856,  e,  p.  595. 
approval  of,  g  856,  f ,  p.  595. 
objections  to  master's  findings  on,  g  894,  c,  p.  594. 

See  also  Fobms,  Practice,  and  Rbgbiveb's  Report. 

RIVAL  RECEIVERS, 

possession  affected  by,  g  48,  p.  121. 

ROLLING  STOCK, 

when  purchased,  g  26,  a,  p.  85. 

payment  for,  preferred  when,  g  280,  p.  491. 

when  vendor  entitled  to  return,  g  280,  d,  p.  494. 
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ROLLING  STOCK,  continued. 

construction  of  contracts  relating  to,  g  281,  f,  p.  499. 
conditional  sale  of,  fraudulent  when,  g  281,  f,  p.  499. 
when  sale  of,  construed  as  a  lease,  §  281,  f,  p.  499. 
leases  of.    See  Cab  Tkubts  and  Rollino  Stock. 

ROYALTY, 

when  a  preferred  claim  against  receiyership  fund,  §  348,  p.  573» 

RULES, 

governing  appointment  of  receiver,  generally,  §  5,  p.  10. 
See  Afpointkbnt  and  Pbacticb. 

s. 

SALARY, 

when  receiver  may  receive,  §  850,  c,  p.  687. 
See  also  Compbnbation. 

SALE  OF  PROPERTY. 

after  appointment  is  void,  g  17,  c,  note,  p.  47. 

court  may  limit  price,  §  84,  a,  p.  98. 

leave  of  receiver  to  make,  g  409,  p.  625. 

powers  of  receiver  to  make,  g  84,  p.  98;  g  288, 1,  p.  889. 

can  only  be  on  day  named,  Appz.  p.  698. 
power  of  receiver  of  National  Bank  to  make,  g  254,  p.  426* 
notice  of,  g  84,  b,  note,  p.  99. 
correction  as  to  amount,  g  84,  c,  p.  101. 
at  inadequate  price  set  aside,  g  84,  c,  note,  p.  101. 
when  set  aside  by  court,  g  84,  c,  note,  p.  101. 
of  rolling  stock  when  fraudulent,  g  281,  f,  p.  499. 
purchaser's  liability,  Appz.  p.  698. 
purchaser  may  withdraw  bid,  when,  Appz.  p.  698. 
deed  by  receiver,  g  418,  p.  682. 

SATISFACTION. 

See  Accord  and  Satisfaction. 

SAVINGS  BANKS, 

rights  of  setoff,  g  81,  note,  p.  180. 

See  also  National  Banks. 

SECURED  CREDITOR. 

claim  paid  from  receivership  fund,  g  841,  d,  p.  574. 

See  also  Claims  and  Pbbfbr&bd  Claim& 
SECURITY, 

inadequacy  of,  as  ground  of  foreclosure,  generally,  g  174,  p.  287;  §  175^ 

p.  294. 
receiver  may  recover  for  corporation,  g  75,  (9),  p.  171. 

SEQUESTRATION  OF  PROPERTY, 
form  of  affidavit  for.  No.  7,  p.  642. 
See  also  Possession. 
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SET-OFF, 

right  of,  in  receivership  cases.  §  899,  p.  618;  §  81,  p.  180. 
general  rule,  §  81,  note,  p.  180. 
prerequisites  to,  §  81,  p.  180. 
accounts  must  be  mutual,  §  55,  note,  p.  188. 
when  not  permissible  against  receiver,  §  81,  p.  180. 
effect  of  receiver's  possession  as  to,  §  56,  p.  189. 

right  of  stockholder  of  National  Bank  to  action  by  receiver,  §  258,  a,, 
p.  488. 

SHOW  CAUSE  ORDER, 
form  of,  No.  21,  p.  657. 

See  also  Ordbrs  and  Forms. 

SPECIFIC  PERFORMANCE  OF  CONTRACT. 

appointment  of  receiver  in  suit  for,  §  4,  c,  p.  8;  §  818,  p.  551. 
not  enforced  against  receiver,  g  85,  a,  p.  102. 

STATE  STATUTES, 

as  to  appointment  of  receivers,  referred  to,  §  4,  p.  6. 
See  also  Afpointmbnt. 

STATUTES  OF  STATES, 

as  to  appointment  of  receiver  referred  to,  §  4,  p.  6. 
See  also  Afpointmknt  of  Rbcsiveiu 

STATUTE  18  ELIZABETH,  CHAP.  5. 
in  what  states  adopted,  §  148,  a,  p.  248. 

STATUTORY  COMPENSATION, 
of  receivers,  g  850,  i,  p.  591. 

See  also  CoMFBNSATioir. 

STATUTORY  GROUND, 

for  receiver,  generally,  §  228,  p.  867. 

See  also  Afpoiktmbnt  of  Rbcbiveb,  ground  for. 

STATUTORY  LIABILITY, 
how  enforced,  g  78,  p.  177. 

See  also  Liabilitt  and  Rbobiver's  Liabilitt. 

STATUTORY  LIEN. 

paid  from  receivership  fund,  §  841,  b,  p.  574. 
for  wages  has  a  priority  over  the  mortgage,  §  844,  p.  581. 
See  also  Libnb  and  Pbbfbrrbd  Claims. 

STATUTORY  POWER, 

of  court  to  appoint  receivers  for  corporation,  §  221,  p.  845. 
See  also  Affointubnt  of  Rbobivbb. 

STATUTORY  PROCEEDINGS, 
raoeiver's  title  in,  g  61,  p.  144. 

See  also  Crbditob's  Suits,  Cross  Bills  and  Sufflbicent- 

ART  PrOCBBDINGS. 
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STATUTORY  RECEIVER, 
power  of,  §  6.  a,  p.  20. 

See  also  Rbobiybr'b  Powers. 

STOCKHOLDERS, 

disseDting,  rights  of,  In  suit  by  receiver  to  collect  illegal  diyi- 

deuds,  §  238,  p.  408. 
yiolation  of  rights  of  minority,  grounds  for  appointment  of  re- 
ceiver, §  125,  ],  p.  862. 
suits  against,  of  National  Banks,  defenses  to,  §  258,  b,  p.  443. 
defenses  by,  §  77,  p.  178. 
for  unpaid  subscriptions,  generally,  §  77,  p.  178. 
by  receiver,  how  brought,  §  77,  p.  173. 
Joining  in  petition  to  sell  cannot  question  validity  of  appoint- 
ment, g  22,  J,  p.  69. 
not  appointed  receiver,  g  21,  b,  note,  p.  60. 

of  loan  associations,  when  may  have  receiTer  appointed,  §  822,  p.  558. 
may  apply  for  receiver  of  corporation,  §  224,  c,  p.  858. 
application  by,  for  receiver,  danger  of  loss  to  be  shown,  §  15,  b,  note,  p.  89. 

STOCKHOLDER'S  LIABILITY, 

for  illegal  distribution  of  stock,  §  77,  p.  178. 
enforced  by  receiver  of  corporation,  when,  Appz.  p.  697. 
when  creditor  may  enforce,  §  77,  p.  178. 
liability  of,  must  be  in  suit  at  law,  §  77,  note,  p.  173. 
to  what  extent  enforced,  §  77,  p.  178. 
in  what  court  enforced,  §  77,  p.  178. 
suits  in  Federal  courts,  §  77,  p.  178. 
suits  to  recover,  on  illegal  dividends,  g  77,  p.  178. 
by  receiver,  injunction,  §  77,  p.  178. 
by  receiver  of  National  Banks,  §  257,  p.  433. 
power  of  receiver  to  enforce.  §  254,  p  426. 
liability  determined  by  comptroller,  §  258,  a,  p.  427. 

STOCK  SUBSCRIPTIONS, 
how  collected,  %  89,  p.  115. 
how  enforced  in  several  states,  §  89,  note,  p.  115. 
enforcement  by  receiver,  §  89,  note,  p.  115. 
defenses  to,  g  40,  note,  p.  117. 
suits  to  recover  in  New  York,  §  77,  note,  p.  173. 
suit  by  receiver  of  corporation  to  recover,  g  286,  p.  402. 
failure  to  collect,  grounds  for  appointment  of  receiver  for  cor- 
poration, g  225,  i,  p.  862. 

STRIKES, 

possession  of  receiver  affected  by,  g  48,  p.  121. 

will  interfere  with  receiver's  possession  when,  §  46,  p.  130. 

interference  with  travel  and  traffic,  §  46,  p.  180. 

what  is  intimidation,  g  46,  p.  180. 

receiver  no  right  to  refuse  freight  to  prevent  strike,  g  46,  note,  p.  130. 
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SUBSCRIPTIONS  FOR  STOCK, 
how  collected,  §  89,  p.  115. 
enforced  by  receivers,  §  77,  p.  173. 
suits  by  receiver  of  corporation  to  recover,  §  286,  p.  402. 
failure  to  collect,  ground  for  appointment  of  receiver  for  cor- 
porotion,  §  225,  i,  p.  861, 
See  also  Stock. 

8UPPICIENT  CAUSE, 

for  waiver  of  notice,  §  6,  d,  note,  p.  14. 
See  also  Notice. 

SUITS  AGAINST  RECEIVER, 

leave  of  court,  required,  generally,  §  92,  p.  182;  §  7,  b,  p.  28;  §  895,  p.  612. 

not  required,  wlien  receiver  is  common  carrier,  §  94,  b,  p.  187. 

not  required  in  action  for  damages,  §  94,  d,  p.  188. 

under  void  appointment,  g  396,  p.  615. 

when  waived,  §  94,  g,  p.  189. 
by  statute,  §  98,  p.  183. 

how  obtained,  §  98,  p.  183. 

necessary  allegations,  §  93,  p.  183. 

what  determined  by,  §  93,  p.  183. 

to  establish  liens,  g  98,  p.  188. 

as  to  levies,  §  93,  p.  188. 

when  denied,  §  93,  p.  188. 

judicial  discretion  in,  §  898,  p.  617. 

when  revoked,  §  93.  p.  183. 

under  act  of  Congress  March  3, 1887,  §  94,  a,  p.  186. 

when  receiver  is  manager,  §  94,  b,  p.  187. 

under  garnishment  process,  §  94,  c,  p.  188. 

where  judgment  prior  to  receivership,  §  94,  e,  p.  188. 

in  execution  sales,  g  94,  e,  p.  188. 

when  property  wrongfully  obtained,  §  93,  p.  183. 

where  property  wrongfully  held,  §  94,  f,  p.  189. 

in  action  of  trover,  g  94,  f,  p.  189. 

effect  of  judgment,  §  94,  g,  p.  189. 

not  obtained,  possession  affected  by,  g  40,  p.  121. 
when  in  separate  action,  g  95,  p.  190. 
when  in  original  action,  g  95,  p.  190. 
in  what  court  brought,  §  95,  p.  190. 

where  facts  disputed,  g  95,  p.  190. 
in  chancery,  constitutional  limitation,  g  95,  p.  190. 

extent  of  power,  g  95.  p.  190. 
may  be  sued  for  tort  of  predecessor,  g  96,  p.  192. 
may  be  sued  for  negligence  of  employees,  g  96,  p.  192. 
may  not  be  sued  for  negligence  of  employees  in  statutory  pro- 
ceeding, g  96,  p.  192. 
may  not  be  sued  for  trespass  of  principal,  g  96,  p.  192. 
mandamus  not  sustainable,  when,  g  96,  p.  192. 
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SUITS  AGAINST  RECEIVER,  continued. 

may  be  restrained,  when.  §  97.  p.  198;  g  100,  p.  196. 
restraint  of,  where  personally  liable,  g  97.  p.  198. 

where  officially  liable,  §  97.  p.  193. 

where  application  to  be  made,  g  87,  p.  198. 

regarding  other  than  receivership  property,  §  97,  p.  193. 
what  court  may  enjoin,  §  101,  p.  197. 
defenses  to,  in  statutory  proceedings,  §  98,  p.  194. 

extent  of,  §  98,  p.  194. 

statute  of  limitations,  §  98.  p.  194. 
character  of  judgment,  generally.  §  99,  p.  195. 

when  conclusive.  §  99,  p.  195. 

when  a  nullity,  §  99,  p.  195. 
form  of  judgment,  §  897,  p.  617. 

when  receiver  an  unnecessary  party,  generally,  {( 100,  p.  196. 
effect  of  discharge,  as  to,  g  102,  p.  197. 

SUIT  BY  RECEIVER, 

limitation  of  power,  §  894,  p.  611. 

power  of  receiver  to  bring  on  contract  of  insurance,  Appz.  p.  698. 

before  bond  receiver  cannot  sue,  §  28.  p.  78. 

must  have  legal  title,  §  72,  note,  p.  160. 

no  power  to  set  aside  fraudulent  conveyance,  §  72,  note.  p.  160. 

power  on  contracts  made  by  receiver.  §  72,  note,  p.  160. 

where  parties  enjoined,  g  72.  note,  p.  160. 

power  of  court  to  authorize,  §  72,  note,  p.  160. 

must  be  authorized  by  court,  generally  or  specially,  §  69,  p.  152. 

exception  under  Act  of  Congress,  §  69,  p.  152. 
the  order  must  be  followed,  §  84,  a.  note,  p.  98. 
authority,  may  be  conferred  by  decree,  §  69.  a,  p.  155. 

partnership  receiverships.  §  69.  b.  p.  155. 
no  authority  required,  if  power  given  by  statute,  §  69.  c,  p.  165. 

where  suit  in  court  of  appointment,  §  69,  d,  p.  155. 

in  case  of  waste,  §  69,  e,  p.  155. 
leave  given,  in  discretion  of  court,  §  69,  f ,  p.  155. 

if  right  not  to  recover  is  clear,  §  69,  f,  p.  155. 
limited  to  person  or  corporation  over  whose  property  appointed,  §  70» 

p.  156. 
power  when  represents  creditors,  g  70,  a,  p.  156. 
power  extended  by  statute,  §  70,  a,  p.  166. 
power  with  reference  to  acts  ultra  tfires,  g  70.  b,  p.  156. 
in  supplementary  proceedings,  §  70,  b.  p.  156. 
in  creditors'  bills,  §  70.  c,  p.  156. 

to  set  aside  judgment  obtained  by  collusion.  §  70,  note,  p.  156. 
as  representative  of  creditors,  §  70.  note,  p.  156. 
leave  to  continue,  pending  action,  §  71,  p.  158. 
complaint  must  show  leave  of  court  to  bring,  Appx.  p.  698. 
leave  must  be  alleged,  §  71.  p.  158. 
authority  must  be  averred,  §  71,  p.  158. 
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SUIT  BY  RECEIVER,  continued. 

averment  of  appointment  not  sufficient,  §  71,  note,  p.  168. 

must  show  time  and  mode  of  appointment,  §  71,  b,  p.  169. 

giving  bond  must  be  shown,  §71,  c.  p.  169. 

allegations  necessary,  §  71,  p.  168;  §  892,  p.  611. 

form  of  allegations,  §  898,  p.  611. 

transcript  of  proceedings  in  appointment  not  required,  §  71,  note,  p.  158. 

in  what  name  to  be  brought,  §  891,  p.  611. 

when  in  his  own  name,  §  72,  p.  160;  §  286,  a,  p.  899. 
where  order  so  directs,  g  72,  a,  p.  161. 
where  statute  authorizes,  §  72,  b,  p.  161. 

no  power  to  recover  property  which  has  not  been  reduced  to  pos- 
session, §  72,  note,  p.  161. 

when  not  in  his  own  name,  §  72,  c,  p.  161. 

in  name  of  third  person,  what  required,  §  72,  note,  p.  160. 
in  foreign  jurisdiction,  generally,  §  78,  a,  p.  168. 

English  rule,  §  78,  b,  p.  168. 

later  English  rule,  §  78,  c,  p.  164 

early  American  rule,  §  78,  d,  p.  166. 

later  American  rule,  §  78,  e,  p.  166. 

present  American  rule,  §  78,  e,  p.  166. 

to  recover  property  wrongfully  withheld,  §  78,  f,  p.  167. 

rule  in  Federal  courts,  §  78,  f,  note,  p.  167. 

rule  in  Massachusetts,  §  78,  f,  note,  p.  167. 

rule  in  Indiana,  §  78,  f ,  note,  p.  167. 

rule  in  New  Jersey,  78,  f ,  note,  p.  167. 

rule  in  New  York,  8  78,  f ,  note,  p.  167. 

in  state  where  appointed,  §  78  (1),  p.  167. 

where  citizens  of  it  is  interested,  §  78,  (2),  p.  167. 

based  on  comity,  §  78,  (2),  p.  167. 

as  to  realty,  g  74,  p.  170. 
in  insolvency  proceedings,  g  78,  c,  p.  164. 
in  matters  of  fraud,  generally,  §  76,  p.  171. 

to  set  aside  fraudulent  transfers  in  supplementary  proceedings,  g  76, 
note,  p.  172. 
to  recover  property,  in  actions  for  limited  divorce,  g  76,  p.  171. 

wrongfully  taken  from,  §  78,  f ,  p.  167. 
for  an  accounting,  in  favor  of  mortgagor,  g  79.  p.  178. 
as  to  legal  title  of  property,  when  held  adversely,  §  79,  p.  178. 
to  determine  validity  of  levy,  how  begun,  g  79,  p.  178. 
to  invalidate  liens,  generally,  g  79,  p.  178. 
against  persons  not  parties,  how  begun,  g  79,  p.  178. 
against  assignee,  when  maintainable,  g  80,  p.  179. 
on  debtor's  bond,  when  maintainable,  g  80,  p.  179. 
when  replevin  maintainable,  g  80,  p.  179. 
when  distraint  maintainable,  §  80,  p.  179. 
in  actions  for  alimony,  g  76,  p.  171. 
in  conversion  by  stranger,  g  76,  (1),  p.  171. 
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BUIT  BY  RECEIVER,  continued. 

in  conYersions  of  property  by  debtor,  §  75,  (1),  p.  171. 

on  bill  for  discovery  (N.  J.).  §  75,  (2),  p.  171. 

to  remove  fraudulent  Hens,  §  75,  (8),  p.  171. 

as  to  assets  held  under  invalid  mortgage,  g  75,  (4)  p.  171. 

to  reach  concealed  assets  or  misappropriated  property,  §  75,  (5),  p.  171. 

to  recover  trust  money,  §  75,  (6),  p.  171. 

to  recover  illegal  interest  paid,  §  75,  (7),  p.  171. 

to  avoid  conveyance,  g  75,  (8),  p.  171. 

to  recover  corporate  securities,  g  75.  (9),  p.  171. 

to  determine  validity  of  mortgage,  g  75,  (10),  p.  171. 

to  cancel  judgment,  g  75,  (11),  p.  171. 

to  cancel  invalid  mortgage,  g  75,  (12),  p.  171. 

to  recover  abstracted  property,  g  75,  (18),  p.  171. 

by  receiver  of  corporation,  generally,  g  335,  a,  p.  897;  g  233,  «,  p.  882. 

of  National  Bank,  generally,  g  257,  p.  488. 

jurisdiction,  g  252,  p.  419. 

may  sue  stockholders  at  law,  g  72,  note,  p.  160. 
against  officers  and  directors,  generally,  g  76,  p.  172. 

of  insolvent  corporation,  g  76,  p.  172. 
y  for  misconduct,  §  76,  p.  172. 

in  case  of  acts  ultra  vires,  g  76.  p.  172. 

in  case  of  excess  of  indebtedness,  g  76,  p.  172. 

in  case  of  void  transfers,  g  76,  p.  172. 

to  compel  surrender  of  assets,  g  76,  p.  172. 

to  avoid  illegal  chattel  mortgage,  g  76,  p.  172. 

defense  to,  g  76,  p.  172;  §  77,  p.  173. 
against  stockholders,  not  until  liability  judicially  determined,  §  71,  note, 
p.  158. 

limitation  of  receiver's  power,  g  77,  p.  178. 

how  brought,  g  77,  p.  178. 

when  brought,  g  77,  p.  178. 
.  for  unpaid  subscriptions,  generally,  g  77,  p.  178. 

all  equities  settled,  g  77,  p.  178. 

to  what  extent  enforced,  §  77,  p.  173. 

to  recover  illegal  dividends,  g  77,  p.  178. 

on  statutory  liability,  g  78,  p.  177. 

to  enforce  stock  liability  of  National  Banks,  §  254,  p.  426w 

defenses  to,  g  77,  p.  178. 
defenses  to,  generally,  g  81,  p.  180. 

invalidity  of  appointment,  g  81,  p.  180. 

set-off,  §  81,  p.  180. 
practice,  g  890,  p.  610. 

SUITS  FOR  PARTITION, 

appointment  of  receiver  in,  between  tenants  in  common,  g  817,  p.  549. 
See  TsNANTS  in  Common  and  Appointmbnt. 

SUIT  PENDING, 

a  prerequisite  to  petition  for  receiver,  when,  g  871,  p.  602. 
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SUIT  PENDING,  continued. 

a  prerequisite  to  petition  for  reoeiyer,  not  in  case  of  lunatics,  infants,  etc.». 

§  18,  note.  p.  35. 
receiver's  title  in,  g  62,  p.  145. 

SUPPLEMENTARY  PROCEEDINGS, 
chancery  jurisdiction  in^  §  146,  p.  235. 
governed  by  chancery  practice,  §  150,  p.  251. 
regulation  of,  by  statute,  §  146,  p.  236. 

based  on  inadequacy  of  common  law  remedy,  §  146,  b,  p.  237. 
prerequisites  to  such  proceeding,  §  146,  b,  p.  238. 
necessity  of  Judgment,  g  146,  b,  p.  288;  §  148,  b,  p.  248. 
prior  Judgment,  when  not  required.  §  146,  b,  p.  289. 
necessity  of  execution  and  return,  §  146,  b,  p.  239. 
execution,  how  long  retained,  §  151,  p.  252. 

lifetime  of  execution,  g  151,  a,  p.  252. 

life  of  execution,  contra,  %  151,  b,  p.  253. 
inadequacy,  what  is,  §  146,  b,  p.  288. 
to  reach  concealed  property,  §  147,  p.  240. 
to  remove  cloud  upon  title,  §  147.  p.  240. 
removal  of  fraudulent  transfer,  §  147,  p.  240. 
classes  of  creditor's  proceedings,  generally,  §  147,  p.  240. 
application  of  statute,  13  Eliz.  chap.  5,  and  29  Eliz.  chap.  5,  §  148,  a,  p.  243^ 
practice  in  Code  states,  §  152,  p.  254. 
action  by  judgment  creditors,  §  148,  a,  p.  241. 
action  by  receiver,  g  148,  a,  p.  241. 
to  attack  invalid  mortgage,  §  148,  a,  p.  244. 
rule  as  to  executions,  §  148,  b,  p.  244. 

exceptions  to,  geuerally,  §  148,  b,  p.  246. 

as  to  fraudulent  conveyance,  g  148,  b,  p.  247. 

as  to  attachment,  §  148,  b,  p.  246. 

as  to  practical  utility,  g  148,  b.  p.  246. 

as  to  insolvent  estates,  g  148,  b.  p.  247. 

where  judgment  debtor  has  absconded,  g  148,  b,  p.  247. 

where  waived,  g  148,  b,  p.  247. 
to  reach  fraudulent  assignments  or  conveyances,  §  148.  a,  p.  241. 

jurisdiction  in  matters  of  assignment,  g  149,  a,  p.  249. 

fraudulent  assignment,  how  removed,  g  149,  a,  p.  249. 

assignments,  when  fraudulent  under,  g  149,  a,  p.  249. 

ground  for,  in  case  of  fraudulent  assignment,  g  149,  a,  p.  250. 
assignment,  receiver  in,  where  assignee  fails  to  take  possession,  g  149,  b,. 
p.  250. 

for  mismanagement  by  assignee,  g  149,  b,  p.  250. 
fraudulent  transfer,  suit  by  receiver,  when  necessary,  g  150,  p.  252. 
who  receiver  represents,  g  150,  p.  251. 
liability  of  sureties  of  receiver  in,  g  158,  p.  255. 
effect  of  filing  bill  in  lieu  of,  g  154,  p.  256. 
appointment  of  receiver  in.  generally,  g  153,  p.  255. 
when  appointed,  g  4,  d,  p.  9. 

when  dispensed  with,  g  156,  p.  261. 
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SUPPLEMENTARY  PROCEEDINGS,  conllnued. 

when  appointed,  as  affected  by  practice  of  court,  §  153,  p.  255. 

bond  required,  §  158,  p.  255. 

duties  of  receiver,  g  158,  p.  255. 

effect  of  statutory  provisions,  §  158,  p.  255. 

Judicial  discretion  of  court,  §  153,  p.  255. 

order  of,  §  157,  p.  261. 
nature,  §  158,  p.  255. 
limitation,  §  157,  p.  362. 

effect  of  order,  §  157,  p.  261. 

as  to  title,  g  157,  p.  261 ;  g  158,  p.  262. 
effect  of  reversal,  g  157,  p.  261. 

where  mortgagee  in  possession,  g  160,  p.  264. 

where  title  involved,  §  160,  p.  264. 
receiver's  title  in,  g  60,  p.  148;  §  150,  p.  252;  ^  158,  p.  255;  g  159,  p.  268. 
receiver's  powers  in,  generally,  g  154,  p.  256. 

to  give  bond  required,  g  154,  p.  256. 

as  to  fraudulent  transfers,  g  154.  p.  256. 

as  to  what  property,  g  154,  p.  257. 

as  to  property  in  debtor's  possession,  g  154,  p.  257. 

as  to  property  in  hands  of  third  person,  g  154,  p.  257. 

as  to  trust  property,  g  154,  p.  257. 

as  to  exempt  property,  g  154,  p.  257. 

relates  from  what  date,  g  154,  p.  257. 

to  question  title,  g  154,  p.  257. 

to  sue  and  be  sued,  g  156,  p.  260. 

to  set  aside  fraudulent  transfers,  g  155,  p.  259. 

to  reduce  property  to  possession,  g  155,  p.  259. 

as  to  creditors,  g  159,  p.  263. 

trustee  for  creditors,  §  155,  p.  258. 

in  foreign  jurisdiction,  g  158,  p.  262. 
receiver's  functions,  g  155,  p.  258. 
power  of  court  to  compel  conveyance,  g  154,  p.  257. 
sale  thereunder,  g  159,  p.  263. 
creditors  in,  how  made  parties,  g  159,  p.  268. 
privity  of  creditors  in,  generally,  g  159,  p.  268. 

over  purchasers,  g  159,  p.  263. 

as  to  mortgagee,  g  159,  p.  264. 

when  determined,  g  159,  p.  264. 

SUPPLIES, 

power  of  receiver  to  purchase,  g  82,  p.  94. 

liability  of  receiver  for,  generally,  g  118,  p.  217. 

when  a  preferred  claim  against  receivership  fund,  g  848,  p.  676. 

SURETY, 

may  apply  for  appointment  of  receiver  for  corporation,  g  224,  b,  p.  858L 
claim  of,  when  allowed  from  receivership  fund,  g  841,  e,  p.  574. 
on  bond,  who  competent,  g  28,  c,  p.  76. 
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SURETY,  continued. 

on  bond,  person  or  corporation,  §  28,  c.  p.  70. 
how  approved,  §  28,  c,  p.  76. 
how  discharged.  §  28,  c,  p.  76. 
death  of,  §  23,  b,  note,  p.  75. 
liability  of,  §  28,  c,  e,  pp.  76,  78. 

wherfi  principal  absconds,  g  28,  c,  p.  76. 

how  enforced,  g  28,  c,  note,  p.  76. 

on  special  covenants,  g  28,  d,  note,  p.  77. 

for  money  in  hands  of  receiver,  g  28,  e,  p.  78. 

for  money  borrowed  by  receiver,  g  23,  e,  p.  78. 

for  interest  when,  g  28,  e,  p.  78. 

for  costs,  g  28,  e,  p.  78. 

how  determined,  g  28.  e,  p.  78. 
suit  on,  when  to  be  brought,  g  28,  d,  p.  77. 

SWITCH, 

liability  of  receiver  for  removal  of,  g  125,  p.  224. 
See  LiABiLiTT. 

T. 

TAXES, 

levy  of  taxes  may  interfere  with  possession,  g  54,  note,  p.  137. 

power  of  receiver  to  pay,  g  238,  g,  p.  887. 

on  personal  property,  as  claim  against  receivership  fund,  g  841,  b,  p.  678. 

sale  for,  as  ground  of  foreclosure,  g  171,  d,  p.  267. 

TAX  LEVY, 

not  prevented  by  receiver's  possession,  g  54,  p.  187. 

TAX  OFFICERS, 

possession  affected  by,  g  48,  p.  121. 
See  also  Offiobbb. 

TEMPORARY  RECEIVER, 

entitled  to  possession,  when,  see  Appx.  p.  699. 

See  also  PEDENTE  LITE, 
TENANTS, 

effect  of  receiver's  possession  as  to,  g  61,  p.  186. 

TENANTS  IN  COMMON, 

appointment  of  receiver  for,  disqualification  of,  g  4,  b,  p.  7. 
in  case  of  disagreement,  g  806,  p.  642. 
partition  suits  between,  g  817,  p.  649. 

TENANTS  FOR  LIFE. 

See  LiFB  Tbnants. 

TESTAMENTARY  GUARDIAN, 

appointment  of  receiver  in  lieu  of,  g  809,  p.  645. 

TESTAMENTARY  TRUSTEES, 

when  receiver  appointed  in  lieu  of,  g  808,  p.  644. 

61 
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TITLE, 

of  plaintiff  must  be  clearly  shown,  ^  5,  a,  note  1,  p.  18. 

dispute  as  to,  g  5,  b,  note,  p.  12. 

in  dispute,  not  ground  for  receiver,  §  17,  a,  note,  p.  46. 

not  in  receiver,  generally,  g  17,  d,  note,  p.  48. 

not  affected  by  appointment,  §  17,  d,  note,  p.  48. 

legal  and  equitable,  distinction  between,  g  22,  d,  note,  p.  64. 

what  acquired  by  purchaser,  g  84,  p.  98. 

evidence  of,  g  84,  p.  98. 

reserved  in  sale,  g  84,  a,  p.  98. 

to  property,  in  supplementary  proceedings,  g  89,  note,  p.  115. 

effect  of,  as  to  appointment  of  receiver,  g  44,  p.  122. 

how  defined,  g  68,  p.  140. 

under  New  York  Statute  1869  title  is  transferred  to  the  receiver,  §  50, 

note,  p.  140. 
to  real  estate  only  vested  in  receiver  by  conveyance,  g  58,  note,  p.  140. 
may  be  transferred  to  receiver  by  order  of  court,  g  58,  note,  p.  140. 
independent    of    statute,    is   not   transferred    to   receiver,   g  68,  note, 

p.  140. 
equitable,  is  vested  in  receiver  by  appointment,  g  68,  note,  p.  140. 
receiver  no  power  to  litigate,  g  71,  note,  p.  168. 
receiver  having  reduced  property  to  possession,  has  special  title,  g  72,  not«, 

p.  160. 
legal,  suit  by  corporation  to  try,  g  76,  note,  p.  172. 
removal  of  cloud  upon,  g  147,  p.  240. 
to  real  estate  vests  in  receiver  only  when  within  the  state,  g  66,  note, 

p.  148. 
lease  by  a  party  to  suit  confers  no  title,  g  59,  note,  p.  142. 

when  not  absolute,  g  69,  p.  142. 

special  as  to  rm,  g  59,  p.  142. 

distinguished  from  legal  title,  g  59,  p.  142. 

merely  possessory  in  character,  g  59,  p.  142. 

in  absence  of  formal  assignment,  g  59,  p.  142. 

as  affected  by  character  of  property,  §  59,  p.  1 42. 

with  reference  to  corporate  functions,  g  59,  p.  142. 

with  reference  to  accrued  indebtedness,  g  60,  p.  148. 

as  to  subsequently  acquired  property,  g  60,  p.  148. 

as  to  future  indebtedness,  g  60,  p.  148. 

under  conditional  contracts,  g  60,  p.  148. 

in  supplementary  proceedings,  g  60,  p.  148;  g  158,  p.  256w 

in  statutory  proceedings,  generally,  g  61,  p.  144. 
as  to  real  and  personal  property,  g  61,  p.  144. 

in  actions  pendente  Ute,  %  62,  p.  146. 

as  to  choses  in  action,  generally,  g  64,  p.  146. 
to  set  aside  assignment  of,  g  64,  p.  146. 
from  nonresidents,  g  68,  p.  145. 
when  accrues,  g  64,  p.  146. 

to  real  estate,  generally,  g  66,  p.  148. 
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TITLE,  contmued. 

lesse  by  a  party  to  suit  confera  no  title,  to  real  estate,  in  foreign  jurisdic- 
tions, §  64,  p.  146. 
Massachusetts  rule,  g  64,  p.  146. 
New  York  rule,  §  65.  p.  147, 
extent  of,  as  affected  by  statute,  g  67,  p.  149. 
as  to  debtor,  §  67,  p.  149. 
as  to  creditors,  §  67,  p.  149. 
as  to  frauds  on  creditors,  §  67,  p.  149. 
as  to  individual  or  corporation,  §  67,  p.  149. 
subject  to  existing  liens,  g  68,  p.  150. 
of  National  Banks,  generally,  §  355,  p.  429. 
appointed  to  obtain  satisfaction  of  a  judgment  at  law,  Appx.  p.  699. 

TOLLS, 

when  ground  of  appointment  for,  §  16,  b,  p.  89. 

TORTS. 

liability  of  receiyer,  to  action  for,  §  109,  a,  p.  203. 
of  corporation  for,  §  234,  e,  p.  895. 

See  also  Liability  and  Recbivbr'b  Sum. 

TRADER— INSOLVENT, 

•  appointment  of  receiver  for,  g  15,  d,  p.  41. 

TRANSFER  OF  PROPERTY, 

governed  by  owner's  domicil,  g  87,  note,  p.  108. 
by  operation  of  law,  g  78,  c,  p.  164. 
removal  of.  when  fraudulent,  g  147,  p.  240. 
fraudulent,  as  ground  for  creditor's  bill,  g  149,  a,  p.  249. 

receiver's  power  over,  in  supplementary  proceedings,  g  164,  p.  25S. 

how  avoided  by  receiver  of  corporation,  g  287,  p.  406. 
leave  of  receiver  to  make,  g  409,  p.  625. 
deed  by  receiver,  g  418,  p.  682. 

See  also  Assignment  and  Salb. 

TRESPASS, 

possession  of  receiver  interfered  with,  is,  g  48,  p.  121. 
receiver  may  be  sued  for  tort  of  predecessor,  when,  g  96,  p.  199. 
receiver  may  not  be  sued  for  tort  of  principal,  g  96,  p.  192. 
liability  of  receiver  to  suit  for,  g  109,  a,  p.  202;  g  180.  p.  281. 
receiver  commits,  when  he  acts  outside  of  his  duty,  g  405,  p.  622. 

TROVER. 

receiver  cannot  maintain,  for  property  converted  before  appointment, 

g  58,  note,  p.  140. 
when  brought  against  receiyer  leave  of  court  not  required,  g  94,  f ,  p.  189. 

TRUST. 

receivers  in  case  of,  g  806.  p.  540. 

See  Trustsb  and  Car  Trusts. 
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TRU8TBB, 

appointment  of  recelTer  in  caae  of,  %  4,  c,  p.  8. 
receiver  is,  to  all  parties,  but  not  to  strangers,  §  6,  b,  p.  81. 
power  to  sue  in  foreign  jurisdiction,  §  73,  f,  note,  p.  167. 
accounting  of,  effected  by  appointment  of  receiver,  §  806,  a,  p.  543. 
appointment  of  receiver  in  lieu  of,  §  805,  p.  639. 

when  appointed,  §  806,  p.  540. 

wben  not  appointed,  §  306,  b,  p.  648. 
testamentary,  ai^;>ointment  of  receiver  for,  %  806,  p.  544. 

TRUST  FUNDS. 

intermingling,  ground  for  appointment  of  receiver,  §  306,  p.  541. 
receiver  may  recover,  §  75,  (6),  p.  171. 
See  also  Fuiidb. 

TRUST  PROPERTY, 

held  by  receiver,  duty  regarding,  {$  412,  p.  637. 
powers  of  court  of  equity  to  appoint  receiver  over,  §  805,  p.  689. 
receivership  over,  when  appointed,  generally,  §  805,  p.  589;  §  806,  p.  54QL 
in  lieu  of  trustee,  §  806,  a,  p.  540. . 
over  testamentary  trustee,  §  808,  p.  544. 
In  reassignment,  g  807,  p.  548. 
for  lunatics'  estates,  ^  810,  p.  547. 
for  infants'  estates,  §  809,  p.  545. 
when  not  appointed,  §  806,  b,  p.  548. 
See  also  FnNi>B. 

TRUST  RELATIONSHIP. 

violation  of,  receiver  appointed  for,  g  4,  c,  p.  8l 

u. 

ULTRA  VIRES  A.CTS, 

avoided  by  receiver,  §  76,  p.  172. 

UNEXPIRED  LEASE, 

effect  of  appointment  of  receiver  upon,  g  280,  e,  p.  871. 
receiver's  liability  on,  §  122,  p.  221. 
when  adopted  by  receiver  of  railway,  §  288,  i,  p.  506. 
See  also  Liabilitt  and  Lbabb. 

UNITED  STATES  COURT  OP  APPEALS, 
concerning  receiverships  in,  §  22,  k,  p.  70. 

UNLAWFUL  WITHHOLDING, 
possession  affected  by,  §  48,  p.  121. 

V. 

TACATION  OF  ORDER, 

appointing  receiver,  when  to  be  made,  g  22,  ],  p.  69. 
where  supersedeas  bond  affords  protection,  §  22,  1,  note,  72. 
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VALIDITY, 

of  appointment  of  receiver,  Appz.  p.  605. 

See  also  AppomTMBNT  and  Obdbb. 
VENDOR, 
•    right  of,  .to  appointment  of  receiver,  §  180,  d,  p.  808. 

and  vendee,  appointment  of  receiver  between,  g  4,  c,  p.  8;  g  815,  q.  548. 

VIOLATION  OP  CHARTER. 

ground  for  appointment  of  receiver  for  corporation,  g  225,  J,  p.  862. 
Bee  Charter  and  CoBPOBATioa. 

w. 

WAGES, 

of  employees,  control  of  court  over,  g  118,  p.  217. 
liability  of  receiver  for,  Appx.  p.  697. 
preferred  claim  against  receivership  fund,  §  842,  p.  574. 

made  so  by  statute,  g  844,  p.  581. 
when  not  a  preferred  claim  against  receivership  fund,  g  848,  p.  579. 
See  also  Claim  and  Preferred  Claiil 
WASTE, 

appointment  of  receiver  in  case  of,  g  4,  c,  p.  8. 

as  ground  of  appointment  of  receiver,  g  5,  b,  note,  p.  14. 

of  infant's  estate,  g  800,  p.  545. 
as  grounds  of  foreclosure,  g  171,  d,  p.  267. 

WIPE, 

may  apply  for  receiver,  when,  Appz.  p.  604. 

See  also  Appointment  and  Afplioatiok. 
WILLS, 

appointment  of  receiver  in,  g  801,  b.  p.  527. 
See  also  Apfointmbnt. 

WINDING  UP  CONCERN. 

when  receiver  appointed  in,  g  4,  d,  p.  9. 
in  truBt  cases,  g  806,  p.  541. 
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